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substantis]l number of small entitics. In
making the determination as 10 whether
this Tule would have a significant
cconomic impact, the Departineni relied
upon the data and assumptions for the
counterpart Federal regulations. The
Depariment of the Interior also certilies
that the provisions in this role that are
not based upon counterparts Federal
repulalions will nol have a significant
eeonomic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.5.C. 601
et seq.). This determination is based on
the fact that the provisions are
administrative and procedural in nalure
and are not expected to have a
substanlive effect on the regulated
industry.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
[J.8.C. 804(2), the Small Business
Regulalory Enforcement Fairness Act.
This rule: (a) Dees not have an annual
effect on the economy of $100 million;
(b} will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) does not
have significant adverse effecls on

competition, employment, investment,
productivity, innovation, or the ability
of U.8.-based enterprises 1o compete
with Toreign-based enterprises. This
determinalion is based upon Lhe fact
that a porlion ol the State provisions are
based upon counlerpart Federal
regulations for which an analysis was
prepared and a determinalion made that
the Federal regulation was not
considered a major rule. For the portion
of the State provisions that is not based
upon counterpart Federal regulations.
this determination is based upon the
fact that the State provisions are
administrative and procedural in nature
and are not expected to have a
substantive effect on the regulated
industry.

Unfunded Mandates

This rule will not impose an
unfunded mandate on Slate, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that a portion of the State
submittal, which is the subject of this
rule, is based upon counterpart Federal
regulations for which an analysis was
prepared and a determination made that
the Federal regulation did not impose
an unfunded mandate. For the portion

of the State provisions that is not based
upon counterparl Federal regulalions,
this determination is based upon the
fact that the State provisions are
administrative and procedural in nature
and are not expected to have a
substantive effect on the regulated
industry.

List of Subjects in 30 CFR Part 917

Interpovernmental relalions, Surluce
mining, Underground mining.

Dated: Octobier 18, 2004,
Brent Wahlquist,
Reginnal Directar, Appatachion Regionaf
Coordinaiing Center.
® For Lhe reasons sel oul in Lhe preamble,
30 CFR part 917 ts amended as set forth
below:

PART 217—KENTUCKY

® 1. The authorily vilalivn for parl 917
continues 1o read as [ollows:

Authorily; 30 UL.5.C. 1201 ef seq.
® 2. Section 917,15 is amended in the
table by adding a new eniry in
chronological order by the “Date of Final
Publication™ to read as follows:

§917.15 Appreval of Kentucky regulatory
program amendments.

- x* L] L] -

Original ameng;?gnt submission I%il;‘l ig;tfilg;ﬂ Cilation/deseription

May 14, 2004 ...

December 20, 2004 ...........cceeee

KRS 350.280, subsections (1) (b), {1} {c}, 1(e}, 1{f), {2), (3}, {4); 5ub-

sections 4{ai—(d), (5}, (6}, (7) and (8) are deleted.

|FR Doc. 0427754 Filed 12-17-04; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF THE TREASURY
Office of the Secretary

31 CFR Part 10
[TD 9165]
AIN 1545-BA7D

Regulations Governing Practice Before
the Internal Revenue Service

AGENCY: Office of the Secrelary,
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations revising the regulations
governing practice before the Internal
Revenue Service [Circular 230). These
regulations affect individuals whoe
practice before the Internal Revenue

Service. Thase final regulalions set forth
best practices for tax advisors providing
advice o taxpayers relating to Federal
tax issues or submissions ta the RS,
These final regulations alsa pravide
standards [os covered opinions and
other written advice.
DATES: Effective Date: These regulations
are effective December 20, 2004
Applicability Date: For dates of
applicabitity, see §§ 10.33(c).10.35(g),
10.36(b), 10.37(b), 10.28(h), 10.52{b),
and 10.93.
FOR FURTHER INFORMATION CONTACT:
Heather 1.. Dastaler at (202) 622 -1940,
or Brinton T. Warren at (202) 622-78G0
(not 10l]-free numbers).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection ol infleemation
contained in these final regulations has
been reviewei and approved by the
Office of Management and Budget in
accordance with the Paperwork

Reduction Act of 1995 (44 U.S5.C.
3507(d}} under control number 1545—
1871. The collections of information
(disclosure requirements) in these final
regulations are in § 10.35(c). Seclion
10.35(e) requires a practitioner
providing a covered opinion to make
cerlain disclosures in the beginning of
marketed opinions, limited scope
opinions and opinions Lhat fail 1o
conclude at a confidence level of at least
more likely than not. In addition,
certain relationships between the
practitioner and a person promoting or
marketing a tax shelter must be
disclosed. A practitioner may be
required to make one or more
disclosures. The collection of this
material helps to ensure that taxpayers
who receive a tax shelter opinion are
informed of any facts or circumstances
that might limit the use of the opinion.
The collection of information is
mandatory.

G . ;i:iwf & 'il\.)
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Eslimated total annual disclosure
burden is 13,3332 hours.

Estimated annual burden per
disclosing practitioner varies from 5 lo
10 minutes, depending on individual
circumslances, wilh an eslimated
average of 8 minules.

Eslimated number of disclosing
praclitioners is 100,000.

Estimated annual frequency of
responses is on occasion.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Repaorts Clearance Olfficer,
W:SE:CAR:MP:T:T:5P, Washington, DC
20224, and to the Office of Management
and Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503. Books or
records relating to a collection of
information must be retained as long as
their contents might become material in
the administration of any internal
revenue law. Generally, tax returns and
tax return information are confidential,
as required by 26 U.S.C. 6103,

Background

Section 330 of title 31 of the United
States Code authorizes the Secretary of
the Treasury to regulate practice before
the Treasury Department. The Secretary
has published the regulations in
Circular 230 (31 CFR part 10). On
December 30, 2003, the Treasury
Department and the IRS published in
the Federal Register (68 FR 75186)
proposed amendments to the
regulations (REG-122379-02] (the
proposed regulations) to set forth best
practices for tax advisors providing
advice to taxpayers relating to Federal
tax issues or submissions to the TRS and
to modify the standards for certain tax
shelter opinions. A public hearing was
held on February 19, 2004, Written
public comments responding to the
proposed regulations were received.
After thorough consideration of the
public comments, the proposed
regulations are adopted as revised by
this Treasury decision.

Explanation of Provisions

Tax advisors play a critical role in the
Federal tax system, which is founded on
principles of compliance and voluntary
self-assessment. The tax system is best
served when the public has confidence
in the honesty and integrity of the
professionals providing tax advice. To

restore, promote, and maintain the
public’s confidence in those individuals
and firms, these [inal regulations set
forth best practices applicable to all tax
advisors. These regulations also provide
mandatory requirements for
practitioners who provide covered
opinions. The scope of these regulations
is limited to practice before the IRS.
These regulations do not alter or
supplant other ethical standards
applicable to practitioners.

On October 22, 2004, the President
signed the American Jobs Creation Act
of 2004, Pub, L. 108-357, (118 Stat.
1418)(the Act), which amended section
330 of title 31 of the United States Code
to clarify that the Secretary may impose
standards for written advice relating to
a matter that is identified as having a
potential for tax avoidance or evasion.
The Act also authorizes the Treasury
Department and the IRS to impose a
monetary penalty against a practitioner
who violates any provision of Circular
230. These final regulations do not
reflect amendments made by the Act.
The Treasury Department and the IRS
expect to propose additional regulations
implementing the Act's provisions.

Best Practices

The final regulations adopt the best
practices set forth in the proposed
regulations with modifications. These
best practices are aspirational. A
practitioner who fails to comply with
best practices will not be subject to
discipline under these regulations.
Similarly, the provision relating to steps
to ensure that a firm’s procedures are
consistent with best practices, now set
forth in § 10.33{b), is aspirational.
Although best praclices are solely
aspirational, tax professionals are
expected to observe these practices to
preserve public confidence in the tax
system.

Standards for Covered Opinians

The opinion standards of § 10.35 are
adopted with modifications. The
provisions ol § 10.35 in the final
regulations are reorganized to clarily the
provisions. Opinions subject to § 10.35
are defined as covered opinians.

Definition of Covered Opinion

Under the final regulations, the
definition of a covered opinion includes
written advice (including clectronic
communications) that concerns one or
more Federal tax issue(s) arising from:
(1) a listed transaclion; (2} any plan or
arrangement, the principal purpose of
which is the aveidance or cvasion of
any tax; or (3) any plan or arrangement,
a significant purpose of which is the
aveoidance or evasion of tax if the

written advice (A) is a reliance opinion,
{B} is a marketed opinion, (C) is subject
to condilions of conlidentiality, or [D] is
subject to contractual protection. A
reliance opinion is written advice that
concludes at a confidence level of at
least more likely than not thal one or
more significant Federal lax issues
would be resolved in the taxpayer’s
favor.

Written advice will not be treated as
a reliance opinion if the practitioner
prominently discloscs in the written
advice that it was not written to be used
and cannot be used for the purpose of
avoiding penalties. Similarly, writlen
advice generally will not be treated as
a marketed opinion if it does not
concern a listed transaction or a plan or
atrangement having the principal
purpose ol avoidance or evasion of tax
and the written advice contains this
disclosure. The Treasury Department
and the IRS intend to amend 26 CFR
1.6664—4 to clarify that a taxpayer may
not rely upon wrilten advice that
contains this disclosure to establish the
reasonable cause and good faith defense
to the accuracy-related penaltics.

Wrillen advice regarding a plan or
arrangement having a significant
purpose of tax avoidance or evasion is
excluded from the definition of a
covered opinion if the written advice
concerns the qualification of a qualified
plan or is included in documents
required to be filed with the Securities
and Exchange Commissicn. The final
regulalions also adopt an exclusion lor
preliminary advice il the praclitioner is
reasonably expected to provide
subsequent advice that satisfies the
requirements of the regulations.

Written advice that is not a covered
opinton for purposes of §10.35 is
subject to the standards set forth in new
§10.37.

Municipal Bond Opinions

After careful consideration, the
Treasury Department and the IRS have
concluded that practitioners rendering
opinions concerning the tax treatment of
municipal bonds should be subject to
the same professional standards that are
applicable to all other practitioners. The
standards for certain opinions
concerning the tax lrealment of
municipal bonds (State or local bond
opirions) that ate included in offering
materials that otherwise would be
covered opinions are being issued
separately in proposed form. The
proposed slandards will require
practitioners to exercise the same degree
of diligence with respect to ascertaining
the relevant facts and discussing the
signilicant Federal tax issues, but will
take into account the unique
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circumstances of the municipal bond
maurket,

To give bond practitioners an
opportunity to comment on the
proposed standards for State or local
bond apinions, opinicns that are
included in offering materials, inchuding
an official statement, are excluded from
the definition of covered cpinions in
these final regulations. Thus, Slate or
lacal bond opinions included in offering
materials will not be subject to the
apinion standards of § 10.35 or
proposed §10.39 until 120 days after the
prapased regulations are finalized.

The exclusion for State or local bond
opinians applies anly Lo lhe
tequirements for covered opinions set
forth in §10.35. Stale or local bond
opinions are subject to the slandards sel
forth in § 10.37 relating to reguirements
for ather written advice, and
practitioners who prepare bond
opinions must comply with any other
applicable requirement provided in
Circular 230.

Requirements for Covered Opinions

In general, the requirements for all
covered opinions are adopted as
proposed. The final regulations provide
that a practitioner providing a covered
opinion, including a marketed opinion,
must not assume lhat a transaction has
a business purpose or is potentially
profitable apart from tax bencfits. or
make an assumption with respect to a
material valuation issue.

Required Disclosures

In general, the required disclosures of
§10.25(e) are adopted as proposed.
These disclosures ensure that taxpavers
receive information that is necessary to
their evaluation of, and reliance on, a
covered opinion.

Requirements for Other Written Advice

The final regulations also set [orlh
requirements for written advice that is
not a covered opinion. Under § 10.37 a
praciilioner must not give written
advice if the practitioner: (1) Bases the
written advice on unreasonable faclual
or legal assumptions; (2) unreasonably
relies upon representations, statements,
lindings or agreements of the taxpayer
or any other person; [3) fails to consider
all relevant facls; or (4] takes inta
accounl the possibility that a tax return
will not be audited, that an issue will
not be raised on audit, or that an issue
will be scttled. Section 10.37. unlike
§10.35, does not require that the
practitioner describe in the written
advice the relevant facts lincluding
assumptions and representations), the
application of the law to those facts, or
the practitioner’s canclusion with

respect to the law and the facts. The
scope of the engagement and the tvpe
and specificity of the advice sought by
the client, in addition to all other facts
and circumstances, will be considered
in determining whether a practitioner
has failed to comply with the
requircments of § 10.37.

Procedures To Ensure Compliance

In general, the procedures to ensure
compliance with requirements of
§10.35 are adopted as proposed and set
[orth in §10.36.

Advisory Commiltees on the Integrity of
Tax Professionuls

Newly designated § 10.38, formerly
§10.37 in the proposcd regulations, is
adopted as proposed with the following
modificatiens. Section 10.38 is modified
Lo ¢larify that an advisory committee
may not make recommendations about
actual practitioner cases, or have access
to information pertaining to actual
cases. The section also is modified to
clarily that the Director of the Office of
Professional Responsibility should
ensure that membership of these
committees is balanced amang those
individuals who practice as attorneys.
accountants and enrolled agents.
Applicability Dates

To eliminate any adverse impact that
the adoption of the new requirements
for covered apinions or other written
advice could have on pending or
imminent transactions, the applicahility
date of the standards for covered
opinions under § 10.35 and ather
written advice under § 10.37 (and the
procedures 10 ensure compliance as
they relate 1o covered opinions under
%10.36) is June 20, 2005,
Special Analyses

It has been determined that this final
rule is nnt a significant regulatory action
as defined in Executive Order 12866,
Therelore, a regulalory assessment is not
required. It is hereby certified thal these
regulations will not have a significant
economic impact on a substantial
number of small entities. Persons
authorized lo practice before the IRS
have long been required 1o comply wilh
certain standards of conduct. The added
disclosure requirements for tax shelter
opinions imposed by these regulations
will not have a significant cconomic
impact on a substantial number of small
entities hecause, as previously noted,
the estimated burden of disclosures is
minimal, Practitioners have the
information needed Lo determine
whether any of the disclosures will be
required beflore Lhe opinion is prepared
and, for some disclosures, the

regulalions provide praclilivners wilh
the language to be included in the
opinion. Therefoce, a regulatory
Nexibilily analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 8] is
nol required. Pursuant to section 7805(f)
of the Internal Revenue Code, the
proposed regulativny preceding these
regulalions were xubmilled ta the Chicef
Counsel for Advocacy of the Small
Business Admnistralion for comment
on ils impact on small businesses.

Prafting Information

The principal suthors of the
regulations are Heather L. Dosialer and
Brinton T. Warren of the Office of the
Associate Chief Counsel (Procedure and
Adminmistration), Administralive
Frovisions and Judicial Practice
Division.

List of Subjects in 31 CFR Part 10

Administrative practice and
procedure, Lawyers, Accountants,
Enrolled agents, Enrolled actuaries,
Appraisers.

Adoption of Amendments to the
Regulations

® Accordingly, 31 CFR part 16 is
amended as follows:

PART 10—PRACTICE BEFORE THE
INTERNAL REVENUE SERVICE

m Paragraph 1. The authority cilation for
subtitle A, part 10 is revised 1o read as
follows:

Authority: Sec. 3, 23 Stat. 258, secs. 2—-12,
60 Stat. 237 et seq.; 5 U.S.C 301, 500, 551—
559 31 U.5.C. 330; Reorg. Plan No. 26 of
1950, 15 FR 4835, 64 Stat. 1280, 3 CFR,
1949-1953 Comp., p. 1017.
| Par. 2. Section 10.33 is revised to read
as lollaws:

§10.33 Best practices for tax advisors.

(a) Best practices. Tax advisors should
provide clients wilh the highest quality
representation concerning Federal tax
issues by adhering to best practices in
providing advice and in preparing ac
assisting in the preparalion of &
submission to the Internal Revenue
Service. In addition to compliance with
the standards of practice provided
elsewhere in this part, best practices
include the following:

(1) Communicaling clearly with the
client regarding Lhe terms of the
engagement, For example, the advisor
should determine the client's expected
purpose for and use of the advice and
should have & clear understanding wilh
the client regarding the form and scope
of the advice or assistance to be
rendered.

(2) Establishing the facts, delermining
which facts are relevant, evaluating the
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reasonableness of any assumptions or
representations, relating the applicable
law [including potentially applicable
judicial doctrines) to the relevant facts,
and arriving at a conclusion supported
by the law and the facts.

(3) Advising the client regarding the
import of the conclusions reached,
including, for example, whether a
taxpayer may avoid accuracy-related
penalties under the Internal Revenue
Code if a laxpayer acts in reliance on the
advice.

(4) Acting fairly and with integrity in
practice before the Internal Revenue
Service.

(b) Procedures to ensure best practices
for tax advisors. Tax advisors with
responsibility for overseeing a firm’s
praclice of providing advice concerning
Federal tax issues or of preparing or
assisling in the preparation of
subimissions to the Internal Revenue
Service should take reasonable steps to
ensure that the firm’s procedures for all
members, associates, and employees are
consistent with the best practices set
forth in paragraph (a) of this section.

(v) Applicability date. This section is
effective after June 20, 2005.

m Par. 3. Sections 10.35, 10.36, 10.37 and
10.38 are added to subpart B to read as
follows:

§10.35 Requirements for covered
opinions.

(a) A practitioner who provides a
covered opinion shall comply with the
standards of practice in this section.

(b) Definitions. For purposes of this
subpart—

(1} A practitioner includes any
individua! described in § 10.2(e).

(2} Covered opinion—({1) In general. A
covered opinion is written advice
(including clectronic communications)
by a practitioner concerning one or
more Federal tax issues arising from—

(A) A transaction that is the same as
or substantially similar to a transaction
that, al the time the advice is rendered,
the Internal Revenue Service has
determined to be a tax avoidance
transaction and identified by published
guidance as a listed lransaction under
26 CFR 1.6011—4(b)(2);

{B) Any partnership or other entity,
any investment plan or arrangement, or
any other plan or arrangement, the
principal purpose of which is the
avoidance or svasion of any tax imposed
by the Internal Revenue Code; or

(C} Any partnership or other entity,
any investment plan or arrangement, or
any other plan or arrangement, a
significant purpose of which is the
avoidance or evasion of any lax imposed
by the Internal Revenue Code if the
wrillen advice—

(1) Is & relionce opinion;

(2) Is a marketed opinion;

(3) Is subject to conditions of
confidentiality; or

(4) Is subject to contractual
protection.

(ii) Excluded advice. A covered
opinion does not include—

{A) Written advice provided to a
client during the coursc of an
cngagement if a practitioner is
reasonably expected to provide
subsequent written advice to the client
that satisfies the requirements of this
section; or

(B) Writlen advice, other than advice
described in paragraph (b)(2}(1){A) of
this section (concerning listed
transactions) or paragraph (b)(2])(ii)(B) of
this section {concerning the principal
purpose of avoidance or evasion) thal—

(1) Concerns the qualification of a
qualilied plan;

(2) Is a State or local bond opinion; or

(3) Is included in documents required
to be filed with the Securitics and
Exchange Commission.

{3) A Federal tax issue is a question
concerning the Federal tax treatment of
an item of income, gain, loss, deduction,
or credit, the existence or absence of a
taxable transfer of property, or the value
ol property for Federal tax purposes. For
purposes of this subpart, a Federal tax
issue is significant if the Internal
Revenue Service has a reasonable basis
for a successful challenge and its
reselution could have a significant
impact, whether beneficial or adverse
and under any reasonably foreseeable
circumstance, on the overall Federal tax
treatment of the transaction(s) or
matter(s) addressed in the opinion.

(4) Reliance opinion—I(i) Written
advice is a reliance opinion if the advice
concludes at a confidence level of more
likely than not (a greater lhan 50 percent
likelihoaed) that one or more significant
Federal tax issues would be resolved in
the laxpayer’s [avor.

(ii) For purposes of this section,
wrillen advice, other than advice
described in paragraph (b}(2){i){A) of
this section (concerning listed
transactions] or paragraph {b)(2)(i)}{B) of
this section (concerning the principal
purpose of avoidance or evasion), is not
Lrealed as a reliunce opinion il the
practitioner prominently discloses in
the written advice that it was not
intended or written by the practitioner
to be used, and that it cannoi be used
by the taxpayer, for the purpose of
avoiding penalties that may be imposed
on the taxpayer.

(5) Marketed opinion—(i) Written
advice is a marketed opinion if the
practitioner knows or has reason to
know that the written advice will be

used or referred to by a person other
than the practitioner (or a person who

is a2 member of, associaled with, or
employed by the practitioner's firm) in
promoting, marketing or recommending
a partnership or other entity, investment
plﬂﬂ. or arrangement to one or mare
taxpayer(s).

(ii}) For purposes of this section,
written advice, other than advice
described in paragraph (b){2](i})(A) of
this section [concerning listed
transactions) ot paragraph (b}(2}{i)(B) of
this section {concerning the principal
purpose of aveidance or evasion), is not
treated as a marketed opinion if the
practitioner prominently discloses in
Lhe written advice thal—

{A) The advice was not intended or
written by the practitioner to be used,
and that it cannot be used by any
taxpaver, for the purpose of avoiding
penalties that may be imposed on the
taxpayer,;

(B] The advice was written to support
the promotion or marketing of the
transaction(s) or matter(s} addressed by
the written advice; and

(C) The taxpayer should seek advice
based on the taxpaver's particular
circumstances from an independent tax
advisar,

(6) Conditions of confidentiality.
Written advice is subject to conditions
of confidentiality if the practitioner
imposes on one or more recipients of
the written advice a limitation on
disclosure of the tax treatment or tax
structure of the transaction and the
limitation on disclosure protects the
confidentiality of that practitioner’s tax
strategies, regardless of whether the
limitation on disclosure is legally
binding. A claim that a transaction is
praprietary or exclusive is not a
limitation on disclosure if the
practitioner confirms to all recipients of
the written advice that there is no
limitation on disclosure of the tax
treatment or tax structure of the
lransaction that is the subjecl of Lhe
written advice,

{7) Contractual protection. Written
advice is subject to contractual
protection if the taxpayer has the right
to a full or partial refund of fees paid to
the practitioner [or a person who is a
member ol, associated with, or
employed by the practitioner’s firm) if
all or a part of the intended tax
consequences from the matters
addressed in the written advice are not
sustained, or if the fees paid to the
praclitioner [or a person who is a
member of, associated with, or
employed by the practitioner’s firm) are
contingent on the taxpayer’s realization
of tax bencfits from the transaction, All
the facts and circumstances relating to
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the matters addressed in the written
advice will be considered when
determining whether a fee is refundable
or contingent, including the right Lo
reimbursements of amounts that the
parties to a transaction have not
designated as fees or any agreement ta
provide services without reasonable
compensation.

(8} Prominently disclosed. An item
required to be prominently disclosed
must be sct forth in a scparate section
at the beginning of the written advice in
a bolded typeface that is larger than any
ather typeface used in the written
advice,

(9} State or tocal bond opinion, A
State or local bond opinion is written
advice with respecl to a Federal tax
issue included in any materials
delivered to a purchaser of a State or
local bond in connection with the
issnance of the bond in a public or
private offering, including an official
statement (if one is prepared), that
concerns only the excludability of
interest on a State or local bond from
gross income under section 103 of the
Internal Revenue Code. the application
of section 55 of the Internal Revenue
Code to a State or Jocal bond. the status
of a State or local bond as a qualified
tax-exempt obligation under section
265(b)(2) of the Internal Revenue Code.
the status of a State or local bond as a
qualified zone academy bond under
section 1397E of the Internal Revenue
Code, or any combination of the above.

(c) Requirements for vovered
cpinions. A practitioner providing a
covered opinion must comply with each
of the following requirements.

(1) Foctvol matters. (i) The
practitioner musl use reasonable efforts
to identify and ascerlain the lacts,
which may relate 1o fulure events if a
transaction is prospective or praposed,
and 1o determine which facts are
relevant. The opinion must identify and
consider all facts that the practitioner
determines 1o be relevant,

{i1) The practitioner must nat base the
apinion on any unreasanable factual
assumplions (including assumptions as
to future cvents). An unreasonable
factuai assumptian includes a factual
assumptian that the practitioner knaws
or should know is incorrect or
incomplete. For example, it is
unreasonable to assume that a
transaction has a business purpose or
that a transaction is potentially
profitable apart from tax benefits. A
factual assumption includes reliance on
a projection, financial forecast or
appraisal. It is unreasonable for a
practitioner to rely on a projection,
financial forecast or appraisal if the
practitioner knows or should know that

the projection, financial forecast or
appraisal is incorrect or incomplete or
was prepared by a person lacking the
skills or qualifications necessary lo
prepare such projection, financial
forecast or appraisal. The opinion must
identify in a separate section all factual
assumptions relied upon by the
practitioner.

{iii) The practitioner must not base
the opinion on any unreasonable factual
representations, statements or findings
of the taxpayer or any other person. An
unreasonable factual representation
includes a factual representation that
the practitioner knows or should know
is incorrect or incomplete. For example,
a practitioner may not rely on a factual
representation that a transaction has a
business purpose if the representation
does not include a specific descriplion
of the business purpose or the
practitioner knows or should know that
the representation is incorrect or
incomplele. The opinion must identily
in a separate section all factual
representations, statements or findings
of the taxpayer rclied upon by the
practitioner.

(2) Relate law to facis. i) The opinion
musli relate the applicable law
(including potentially applicable
judicial doctrines) to the relevant facts.

{ii) The practitioner musl nol assume
the favorable resolution of any
significant Federal tax issue except as
provided in paragraphs (c)(3){v] and (d)
of this section, or atherwise base an
cpinion on any unreasonable legal
assumptions. represcntations, or
conclusions.

(iii) The opinion must not contain
internally inconsistent legal analyses or
conclusions.

(3) Evaluation of significant Federal
tax issues—(i) In genere!. The opinion
must consider all signilicant Federal 1ax
issues excepl as provided in paragraphs
(e](3)(v) and [d) of this seclion.

(ii] Conclusion as ta each significant
Federal tax issue. The opinion must
provide the practitioner's conclusion as
ta the likelihood that the taxpayer will
prevail en the merits with respect to
each significant Federal tax issue
considered in the opinion. If the
practitioner is unable to reach a
conclusion with respect to one or more
of those issues, the opinion must state
that the praclitioner is unable 1o reach
a conclusion with respect to those
issues. The opinion must describe the
reasons for the conclusions, including
the facts and analysis supporting the
conclusions, or describe the reasons that
the practitioner is unable to reach a
conclusion as to one or more issues. If
the practitioner [ails to reach a
conclusion al a confidence level of al

Ieast more likely than net with respect
to one or mor: significont Federal tax
issues considered, the opinion mus
include 1he appropriate disclosure(s)
required under paragraph (e) of this
section.

(iii) Evalootion based on chanees of
success on the merits. In evaluating the
significant Federal lax issues addressed
in the opininn, the practitioner must nol
take inlo account the possibility thot a
tax return will not be audited, that an
issue will not be raised on andit, or that
an issne will be resolved through
seltlement il raised.

{iv) Marketed opinions. In the case af
a marketed opinfon, the opinian must
provide the praciitioner's conclusian
Lhal the taxpayver will prevail on the
merils at a conflidence level of al least
more likely than not with respect to
each significant Federal tax issue. If the
practitioner is unahle Lo reach a mare
likely than not conelusion with respect
o each significant Federal tax issue, the
practitianer must not provide the
marketed opinion, but may provide
written advice that satisfies the
requirements in paragraph (b){5)(ii) of
this section.

(v]) Limited scope opinions. (A} The
practitioner may provide an opinion
that considers less than all of the
significant Federal tax issues if—

(1) The practitioner and the taxpayer
agree Lhat the scope of the opinion and
the taxpayer’s potential reliance on the
opinion for purposes of avoiding
penalties that may be imposed on the
taxpayer are limited to the Federal tax
issue(s) addressed in the opinion;

(2) The opinion is not ac{‘vice
described in paragraph (5)(2)(i)(A) of
this section (concerning listed
transactions), paragraph (b)(2)(i}(B) of
this section (concerning the principal
purpose of avoidance or evasion) or
paragraph (b)(5) of this section {a
marketed opinion); and

(3) The opinion includes the
appropriate disclosure(s) required under
paragraph {e) of this section.

(B} A practitioner may make
reasonahle assumptions regarding the
favorable resolution of a Federal tax
issue (an assumed issue) for purposes of
providing an opinion on less than all of
the significant Federal tax issues as
provided in this paragraph (c)(3){v]). The
opinion must identify in a separale
section all issues for which Lhe
practitioner assumed a favorable
resolution,

(4} Overall conclusion. (i) The opinion
must provide lhe practitioner’s overall
conclusinn as to the likelihood that the
Federal tax freatment of the transaction
or matter thal is the subject of the
opinion is the proper treatment and the
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reasons for that conclusion. If the
practitioner is unable to reach an overall
conclusion, the opinion must state that
the practitioner is unable to reach an
overall conclusion and describe the
reasons for the practitioner’s inability to
reach a conclusion.

(ii) I the case of a marketed opinion,
the opinion must provide the
practilioner’s overall conclusion that the
Federal 1ax lrealment of the iransaction
or matter that is the subject of the
opinion is the proper treatment at a
confidence level of at least more likely
than not.

(d) Campetence to provide opinion;
reliance on opinions of others. {1) The
practitioner must be knowledgeable in
all of the aspectls ol Federal tax law
relevanl Lo the opinion being rendered,
except that the practitioner may rely on
the opinion ol another practitioner wilth
respecl lo one or more signilicant
Federal tax issues, unless Lthe
practitioner knows or should know Lhat
Lthe opinion of the other practitioner
should nol be relied on. If a practilicner
relies on the opinion of another
practitioner, the relying practitioner’s
opinion must identify the other opinion
and set forth the conclusions reached in
the other opinion.

(2) The practitioner must be satisfied
that the combined analysis of the
opinions, taken as a whole, and the
overall conclusicn, if any, satisfy the
requirements of this scction.

(e) Required disclosures. A covered
opinion must contain all of the
following disclosures that apply—

(1) Relationship between promaoter
and practitioner. An opinion must
prominently disclose lhe existence of—

{i) Any compensation arrangement,
such as a referral fee or a fee-sharing
arrangement, between the practitioner
{or the practitioner’s firm or any person
who is a member of, associated with, or
employed by the praclilioner’s firm) and
any person {other than the client for
whom the opinion is prepared) with
respect to promoting, marketing or
recommending the enlily, plan, or
arrangement (or a substantially similar
arrangement) that is the subject of the
opinion; or

(if) Any referral agreement between
the practitioner (or the practitioner’s
firm or any person who is a member of,
associated with, or employed by the
practitioner’s firm) and a person (other
than the client for whom Lhe opinion is
prepared) engaged in promoting,
marketing or recommending the entity,
plan, or arrangement {or a substantially
similar arrangement} that {s the subject
of the opinion.

(2) Murketed opinions. A marketed
opinion must prominently disclose
that—

{i] The opinion was written to support
the promotion or marketing of the
transaction(s) or matter(s) addressed in
the opinion; and

(ii) The taxpayer should seck advice
based on the taxpayer's particular
circumstances from an independent tax
advisor.

(3) Limited scope opinions. A limited
scope opinion must promincntly
disclose that—

{i) The opinion is limited to the one
or more Federal tax issues addressed in
the opinion;

{ii]) Additional issues may exist that
could affect the Federal tax trealienl of
the transaction or matter thal is the
subject of the opinion and the opinion
does not consider or provide a
conclusion wilh respect lo any
addilional issues; and

(iii) With respect to any significant
Federal tax issues outside the limited
scape of the opinion, the opinion was
not written, and cannot be used by the
taxpayer, for the purpose of avoiding
penaltics that may be imposed on the
taxpayer.

(4} Opinions that fail to reach a more
likely than not conclusion. An opinion
that does not reach a conclusion at a
confidence level of at least more likely
than not with respect to a significant
Federal tax issue must prominently
disclose that—

(i) The opinion does not reach a
conclusion at a confidence level of at
least more likely than not with respect
to one or more significant Federal tax
issues addressed by the opinion; and

(ii) With respect to those significant
Federal tax issues, the opinion was not
written, and cannot be used by the
taxpayer, for the purpose of avoiding
penalties that may be imposed on the
taxpaver,

(5) Advice regarding required
disclosures. In the casc of any disclosure
required under this section, the
practitioner may not provide advice to
any person that is contrary to or
inconsistent with the required
disclosure.

(f) Effect of opinion that meets these
standards—(1) In general. An opinion
that meets the requirements of this
section satisfies the practitioner’s
responsibilities under this seclion, but
the persvasiveness of the opinion with
regard to the tax issues in question and
the taxpayer’'s gcod faith reliance on the
opinicn will be determined separately
under applicable provisions of the law
and regulations.

(2) Standards for other wrilten advice.
A practitioner who provides written

advice that is not a covered opinion for
purposes of this section is subjecl Lo the
requirements of § 10.37,

(g) Effective dafe. This section applies
1o written advice that is rendered after
Tune 20, 2005.

§10.36 Procedures to ensure compliance.

{a] Requirements for covered
opinions. Any practitioner who has {ot
practitioners who have or share)
principal authority and responsibility
for overseeing a firm’s practice of
providing advice concerning Federal tax
issues must take reasonable steps to
ensure that the firm has adequate
procedures in effect for all members,
associales, and employees for purposes
ol complying with § 10.35. Any such
praclilioner will be subject to discipline
for failing to comply with the
requirements of this paragraph if—

(1) The practitioner through
willfulness, recklessness, or gross
incompelence does not take reasonable
steps Lo ensure that the firm has
adequate procedures to comply with
§10.35, and one or more individuals
who are members of, associated with, or
employed by, the firm are, or have,
engaged in a pattern or practice, in
connection with their practice with the
firm, of failing to comply with § 10.35;
or

(2) The practitioner knows or should
know that one or more individuals who
are members of, associated with, or
employed by, the firm are, or have,
cngaged in a pattern or practice, in
connection with their practice with the
firm, that does not comply with §10.35
and the practitioner, through
willfulness, recklessness, or gross
incompetence, Tails to take prompt
action to correct the noncompliance.

(b) Effective date. This section is
applicable after June 20, 2005.

§10.37 Requirements for other written
advice.

(a) Requirements. A practitioner must
not give written advice {including
electronic communications) concerning
one or more Federal lax issues il the
practitioner bases the written advice on
unreasonable factual or legal
assumplions (including assumptions as
to future events), unreasonably relies
upon representations, statements,
findings or agreements of the taxpayer
or any other person, does not consider
all relevanl facts that the practitioner
knows or should know, or, in evaluating
a Federal tax issue, takes into account
the possibility that a tax return will not
be audited, that an issue will not be
raised on audit, or Lthal an issue will be
resolved through settlement il raised.
All facts and circumstances, including
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the scope of the engagement and the
type and specificity of the advice sought
by the client will be considered in
determining whether a practitioner has
failed Lo comply with this section. In the
case of an opinion the practitioner
knows or has reason to know will be
used or referred to by a person other
than the practitioner {or a person who
is a member of, associaled with, or
employed by the practitioner’s firm) in
promoting, marketing or recommending
to one or more taxpayers a partnership
or cther entity, investment plan or
arrangement a significant purpose of
which is the avoidance or evasion of
any tax imposed by the Internal
Revenue Code, the determination of
whether a practitioner has failed to
comply with this section will be made
on the basis of a heightened standard of
care because of the grealer risk caused
by the practitioner’s lack ol knowledge
of the taxpayer’s parlicular
circumstances.

(b) Effective date, This section applies
to written advice that is rendered after
Tune 20, 2004.

§10.38 Establishment of advisory
committees.

(a} Advisory committees. To promote
and maintain the public's confidence in
tax advisors, the Director of the Office
of Professional Responsibility is
authorized to establish one or more
advisory commillees composed of at
least five individuals authorized to
practice before the Internal Revenue
Service. The Director should ensure that
membership of an advisory committee is
balanced among those who practice as
attorneys, accountants, and cnrolled
agents. Under procedures prescribed by
the Director, an advisory committee may
review and make general
recommendations regarding
professional standards or best practices
for tax advisors, including whether
hypothetical conducl would give rise to
a violation of §§ 10.35 or 10.36.

(b) Effective date. This section applies
after December 20, 2004.

m Par. 4. Section 10.52 is revised to read
as follows:

§10.52 Violation of regulations.

(a} Prohibited conduct. A practitioner
may be censured, suspended or
disbarred from practice before the
Internal Revenue Service for any of the
following:

(1) willfully violating any of the
regulations {other than § 10.33)
contained in this part; or

(2) Recklessly or through gross
incompetence (within the meaning of
§10.51(])) violating §§ 10.34. 10.35,
10,36 or 10.37.

(1) Effective date. This section applies
after June 20, 2005,
m Par. 5. Seclion 10.93 is revised to read
as follows:

§10.93 Effective date.

Except as ctherwise provided in cach
section and subject to §10.91, Part 10 is
applicable on July 26, 2002.

Mark E. Matthews,

Deputy Commussioner for Services amd
Enforcement, Internal Revenue Servica.

Approved: December 8, 2004,
Arnold 1. Havens,
General Counsel, Departinent of the Treasury.
|FR Doc. 04-27678 Filed 12—-17-04; 8:45 am]
BILLING CODE 4330-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD08-04-040]
RIN 1625-AA09

Drawbridge Operation Regulation;
Mississippi River, lowa, and Illinois

AGENCY; Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the regulation governing the Clinton
Railroad Drawbridge, across the Upper
Mississippi River at Mile 518.0, at
Clinton, Iowa. The drawbridge would
opcen on signal if at least 24 hours
advance notice is given from 7:30 a.m.,
on December 17, 2004, until 7:30 a.m.
on March 1, 2005. This rule allows time
for making upgrades to critical
mechanical components and perform
scheduled annual maintenance and
repairs.

DATES: This rule is effective 7:30 a.m.,
December 17, 2004, until 7:30 a.m.,
March 1, 2005,

ADDRESSES: Comments and material
received from the public, as well as
documents indicaled in this preamble as
being available in the dockel, are part of
the docket [CCD08-04-040] and are
available for inspection or copying at
room 2.107f in the Robert A. Young
Federal Building at Eighth Coast Guard
Districl, between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays. Commander (obr), Eighth
Coast Guard District, maintains the
public docket for this rulemaking,

FOR FURATHER INFORMATION CONTACT: Mr.
Roger K. Wicbusch, Bridge
Administrator, (314) 539-3900,
extension 2378,

SUPPLEMENTARY INFORMATION!

Regulatory History

On November 9, 2004, we published
a notice of proposed rulemaking
(NPRM) entitled Drawbridge Operalion
Regulation; Mississippi River, lowa and
llinois in the Federal Register (63 FR
64875). We received no comment letters
on the proposed rule, No public mesting
was requested, and nonc was held.

Good Canse for Making Rule Effective
in Less Than 30 Days

Under 5 U.5.C. 553({d){3), the Coast
Guard finds that good cause exists for
making this rule effective in less than 30
days after publication in the Federal
Register. This drawbridge requires
upgrades ta critical mechanical
componenis and annual maintenance
thal necessilate it to remain in the
closed-to-navigation position from 7:30
a.m., December 17, 2004, until 7:30
a.m., March 1, 2005. Navigation on the
walerway cunsists primarily of
commercial tows and recreational
watercraft that will not be significantly
impacted due to the reduced navigation
in winter months and due to the fact
that the drawbridge will open upon 24
hours advanced notice. Thus, to keep
the closure within the primary winter
months this rule must go inlo effect by
December 17, 2004.

Background and Purpose

On September 7, 2004, the Union
Pacific Railroad Company, requested a
temporary change to the operation of the
Clinton Railroad Drawbridge across the
Upper Mississippi River, Mile 518.0, at
Clinton, Iowa to open on signal il at
least 24 hour advance nolice is given to
facilitate critical bridge repair and
annual maintenance. Advance notice
may be given by calling the Clinton
Yardmaster's office at (563) 244—3204 at
any time; ot {563} 244-3269 weekdays
between 7 a.m. and 3:30 p.m.; or Mr.
Tomaz Gawronski, office (515) 263-
4536 or cell phone (515) 229-2993.

The Clinton Railroad Drawbridge
navigation span has a verlical clearance
of 18.7 fecet above normal pool in the
closed to navigation position.

Navigation on the walerway consists
primarily of commercial tows and
recreational watercralt and will not be
significanlly impacted due to the
reduced navigation in winter months.
Presently, the draw opens on signal for
passage of river traffic. The Union
Pacific Railroad Company requested the
drawbridge be permitted to remain
clesed-to-navigation from 7:30 a.m.,
December 17, 2004, until 7:30 a.m.,
March 1, 2005, unless 24 hours advance
notice {s given of lhe need to cpen.



