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and the treatment of distributions by an
S corporation.

paTES: This correction is effective
December 22, 1999,

FOR FURTHER INFORMATION CONTACT.
Martin Schaffer, Deane Burke, or David
Shulman at {202) 622-3070, or Brenda
Stewart at (202) 622-3120 {not tol)-free
numbers).

SUPPLEMENTARY INFORMATION:

Background

The correction to final regulations
1hat are subject to this comrection is
under sections 1366, 1367, and 1368 of
the Internal Revenue Code.

Need for Correction

As published. the correction to final
regulations (TD 8652) cantains a
typographical ctror that may prove to be
misleading and is in need of
clarification.

Correction of Publication

Accordingly, the publication of the
correction of the final regulations {TD
8852}, which was the subject of FR Doc,
00-5244, is corrected as follows:

§1.1367-1 [Corrected]

1. On page 12471, third column, the
penultimate line of the correction for
£1.1367-1, the reference
#§1.1377(B)(1}" is carrected to read
"§1.1377~1{h)1)".

Dale D, Goode,

Frderal Register Liafson, Assistant Chisf
Counsel {Corporate].

[FR Dov. 006693 Filed 3-27-00; 8:45 am]
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RIN 1545-AV239

General Rules for Maklng and
Maintaining Qualified Electing Fund
Elections; Correction

AGENCY: Internal Revenue Service {IRS),
Treasury.
ACTION: Correction of final regulations.

summMaRY: This docwmnent contains
corrections to final regulations which
were published in the Federal Register
on Monday, Febrnary 7, 2000 (65 FR
5777), relating to a passive foreign
investment company {PFIC) shareholder
that makes the election under section
1295 to treat the PFIC as a qualilied
electing fund, aud for PFIC sharehalders

that wish to mmake a section 1295
election that will apply on a retroactive
basis.

DATES: This correction is effective
February 7, 2000.

FOR FURTHER INFORMATION CONTACT:
Margaret A. Fung, (202) 622-3840 (not
a 1o])-free number).

SUPPLEMENTARY INFORMATION:

Rackground

The final regulations that are the
subject of these corrections are under
sections 1291, 1293, 1295 and 1298 of
the Internal Revenue Code,

Need for Correction

As published, the final regulations
(TD 8670] contain ersors that are in need
of clarification,

Correction of Publication

Accordingly, the publication of the
final regulations (TD 8870), which were
the subject of FR Doc. 00-1892, is
corrected as follows:

PART 1-{CORRECTED]

1. On page 5779, beginning in columa
1, instruclicnsal Paragraph 1, and the
suthority citation are corrected o read
as follows:

Paragraph 1. The authority citation
for part 1 is amended by removing the
enlries for 1.1291-1T, 1.3293-1T,
1.1295~1T, and 1.1285-3T, and by
adding entries in numerical order 1o
read in part as follows:

Authority: 26 U.5.C. 7805 > * *

Sec. 1.1291-1 alse issued under 26
U.5C. 1291.* * *

Ser, 1.1293-1 also issued under 26
.8.C. 1293, > *

Sec. 1.1295-1 also issued under 26
U.5.C, 1295,

Sec. 1.1295~3 also issued under 26
(1.5.CC. 1205 . * * ¢

§1.1293—0 [Corrected]

2. On page 5779, column 2, a new
instructional paragraph 2a. is added to
read as follows:

Par. 2a. Section 1.1283-0 is amended
by:

1. Removing the reference ©1.1293—
1T in the introductery inxt of the
section and adding *1.1293-1" in ils
place.

2. Remaving the “T and the
parenthetical ““(tempuorary)” from the
eolry for § 1.129317T.

§1.1295-0 ([Corrected]

3. (Ju page 5779, column 2,
instruclion 5 of instructional Par. 4. is
corrected by removing the reference

“1,195-3", and adding “1.1295-3" in its
place.

Dale D. Goode,

Federal Register Liaison, Assistan! Chisf
Counsel (Corporats).

|FR Doc. 00-6257 Filed 3-27-00; 8:45 am]
BILLING COOE 4830-T1-4

DEPARTMENT OF THE TREASURY
interna!l Revenue Service

26 CFR Part1

7D 8856)
RIN 1545-AX44

General Revislon of Regulations
Relating to Withholding of Tax on
Certain U.S. Source Income Paid to
Foreign Persons and Related
Collection, Refunds, and Credits;
Revision of Information Reporting and
Backup Withholding Regulations; and
Removal of Regulations Under Parts 1
and 35a and of Certain Regulations
Under Income Tax Treaties; Correction

AGENCY: Intemnal Revenue Service (IRS),
Treasury.
ACTION: Correction to final ride,

SUMMARY: This document contains
corrections to fina) regulations (TD
8856) which were published in the
Federal Register on Thursday,
Decemnber 30, 1999 (64 FR 73408),
relating to the withholding of income
tax on certain U.S. source income
payments to foreign persons.

oaves: This correction is eflective
January 1, 2001.

FOR FURTHER INFORMATION CONTACT:
Laurie Hatten-Bovd at {202} 622-3840
{not a toll-free number).
SUPPLEMENTARY INFORMATION;

Background

The final regulations that are subject
ta these comrections previde guidance
under sections 1441, 1442, and 1443 of
the Internal Revenue Code.

Need for Correction

As published, the final regulativns
{TD 8856) contain errors that may prove
1o be misleading and are in need of
clarification.

Correction of Publication

Accordingly, the publication of the
final regulations (TD 8456), which were
the subject of FR Dot 99-33515, is
carrecied as follows:

§1.1441-1 [Corrected]
1. On page 73409, column 2,
§1.1441-1(f{2Hi). line 24, the language,
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a € corporation, {insert name and
employer identification number of the C
corporation, if different from name and
cmployer identification number of RIC
or REITL" This sialement must be
signed by an official authorized to sign
the income tax return of the RIC or REIT
and altached to the RIC's or REIT’s
Federal income tax return for the {irst
taxable year in which the assets of the
G corporalion becowe assets of the RIC
or REIT.

{c) Special rule. In cases where the
first taxable year in which the assets of
the G corporation become assets of the
RIC or REIT ends after June 10, 1987 but
before March 8, 2000, the sectlon 1374
election may be filed with the first
Federal income tax return {iled by the
RIC or REYT after March 8, 2000,

(d} Effective dute. In the case of
carryover basis transactions involving
the transfer of property ofa G
corporation 1o a RIC or REIT, the
sregulations apply to transactions
pecurring on or after June 10, 1987. In
the case of a G corporation that qualifies
to be taxed as a RIC or REIT, the
regulations apply to such qualificalions
that are effective for taxable years
heginning on or after June 10, 1987.

Par. 3.1n § 1,852~12, paragraph (d) is
atdded 10 read as follows:

§1.852-12 Non-RIC earnings and profits.
" L] Ll x L

(d} For treatment of net built-in gain
assets of a C corporatjon that become
assets of a RIC, see §1.337{d}-5T.

Par. 4. In §1.857-11, paragraph (p) is
added to read as follows:

§1.857-11 Non-REIT earnings and profits.
L] * L * *

{e} Far treatinent of net built-in gain
assels of a C carporation that becomme
assets of a REIT, see §1.337{d)}-5T.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 3, The authority citation far port
602 continues to read as follows:

Authority: 26 U.5.C. 7805,

Par. 4. In § 602,101, paragraph (b} is
amended by adding an entry in
pumerical order to the table to read as
follows:

§602.1M1 OMB control numbers,
* L] L * *
‘h) A ok %

CFR Part or section
where ideniified or de-
scribed

Current OMB con-
trol Ng.

CFR Part or section

whese Identified os de-  Cument OMB con-

trol No.

scribed
Ll - - L] -
1.337FET i 15451672
& - - - -
Robert E. Wenzel,

Deputy Conunissioner of Inlernal evenue.
Approved: Jasuary 21, 2000

Jonathan Talisman,

Acting Assistant Secretury for Tux Policy.

{FR Doe. 00~1894 Filed 2~4--00; 8:45 am]

BILLING CODE 4330-01-V

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602 4 7 q 5“7?
{TD 8870j p\(g,,\ \

RIN 1545-AV39

General Rules for Making and
Maintaining Qualified Electing Fund
Elections

AGENCY: Internal Revenue Service {IRS),
Treasury.
ACTION: Final regulations,

suMMARY: This document contains final
regulations that provide guidance loa
passive foreign investment company
{PFIC) sharcholder that makes the
election under scction 1295 (section
1295 clection) to treat the PFIC as a
qualified clecting fund (QEF), and for
PFIC shorcholders that wish 1o make a
section 1295 clection that will apply on
a relroastive hasis {retroactive eleclion).
In addition, this document contains a
final regulation that provides guidance
under section 1291 to a PFIC
sharebolder that is a tax-exempt
organization. Lastly, this document
coptains final regulations under section
1293 for calculsting and reporting net
capital gain by a QEF, and also clarifies
the application pf the current income
inclusion rules of section 1293 to
interest in a QEF held through s
domestic pass through entity.
DATES: Effective Date.

These regulations are effective
February 7, 2000

Applicability Dote. In gencral, these
regulations are applicable as of January
2, 1998, For special datos of
applicability see § 1.1295-1(k).
FOR FURTHER INFORMATION CONTAGT:
Margaret A. Fung, (202) 622-3840 {not
a toli% free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The coliections of inforination in
these fina) regulations have been
revicwed and approved by the Office of
Management and Budgel in accordance
with the Paperwork Reduclion Act of
1995 {44 U.8.C. 3507} under control
munber 1545~-1555, Responses lo these
collections of information are
mandatory for PFIC shareholders that
wish to make the section 1295 election
to treat the PFIC as a QEF.

Comsments on the collections of
information should be sent o the Office
of Management and Budget, Attn: Desk
Officer for the Departinent of the
Treasury, Office of Informmation and
Regulatory Affairs, Washington, DC
20503, with copies to the Internal
Revenue Service, Attn; JRS Reports
Clearance Officer, OP:FS:FP,
Washington, DC 20224,

The estimated average annual burden
per respondent and/or recordkeeper
vaties from fifieen minutes to three
hours, depending on individual
circumstances, with an estimated
average of twenty-nine minutes.

An agency may nol condact or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number
assigned by the Gffice of Management
and Budget.

Books or records relating ta &
collection of informstion must be
retained as long as their contents may
become material in the administration
of any internal revenae law. Cenerally,
lax returns and tax return infermation
arp confidential, as required by 26
1.5.C 6103,

Backgronnd

On January 2, 1998, 1he Treasury and
the IRS published temporary rogalations
regarding the section 1295 election and
rules applicable ta a PFIC sharebolder
under seclions 1291, 1293, 1285 and
1297 (redesignated as section 1258 by
the Taxpayer Relief Act of 1997, and
hereafier referred 1o as seclion 1298)
(TD 8750, 63 FR 8). Qn that same date,
the Treasury and the IRS published
notice of propased rulemaking in the
Federal Register (63 FR 35). The text of
the temporary regulations served as the
text of the proposed regulations,

Sections 1291, 1293, 1205 and 1298
were added by the Tax Reform Act of
1986, effective for taxable years of
foreign corporations beginning after
Decermber 31, 1986. As originally
enacted, the section 1295 election was
an eleclion made by the PFIC. The
Technical and Misceilaneous Revenue
Act of 1988 [TAMRA]) amended section
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1295, effective for taxable years of
foreign corporations beginning after
December 31, 1986, 1o change the
seclion 1295 election o a sharebolder-
by-shareholder election. Seclions 1291,
1203 and 1298 were also amended by
TAMRA, and sections 1293 and 1298
were further amended by the Omnibus
Budget Reconciliation Act of 1993.
Section 1288 also was amendsad by the
Revenue Reconciliation Act of 1989 and
the Small Business Job Protection Act of
1946, fu addition, the Taxpayer Reliel
Act of 1997 (1997 TRA) amended
section 1 to provide categorics of long-
term capital gain and the maximum
rates of tax to which the categories are
subject, In cextain cases, this -
amendment affects the caloulation of net
capital gain for purposes of section
1293,

No written comments were received
on the proposed regnlations, and no
public hearing was requested ot held.
The proposed regulations are adopled as
final regulations as revised by this
Treasury Decision. The revisions ore
swnmarized in the explanatioos below,

Explanation of Revisions

A foreign corporaticn is a PFIC fora
taxable vear if the foreign corporation
satisfies either the income or asset test
of section 1297(a) for that year. A
foreign corporation is a PFIC under the
income test if 76 percent or more of its
gross income for ils taxable year is
passive, or investment-type, income.
Alternatively, under the asset lest, a
forcign corporation is a PFIC if 50
percent or more of the average fair
markel value of its assets during its
taxahle year are assets that preduce or
are held for the productinn of passive
income. A shareholder of a foreign
corporation that qualifies as a PFIC is
subject 1o the interest charge regime of
section 1291 with respect 1o certein
distributions by the PFIC and certain
dispositions of its stock. Generally, a
sharcholder of a PFIC may avoid the
intgrest charge regime by making a
timely election under section 1295 lo
treat a PFIC as a QEF, in which case the
sharcholder will be 1axed annually
pursuait to section 1293 on ils pro rata
share of the ordinary earnings and net
capital gain of the PFIC. Under seclion
1205(a), a section 1295 election will
apply with respect to the PFIC if the
PFIC complies with requirements
prescribed by the Sccretary for purposes
of determining the ordinary carnings
and net capital gain of the PFIC an
othorwise carrving out the porposes of
ilie PFIC provisions.

Soction 1285(b)(1), as enacled by
TAMRA, provides that a sharcholder
may make a section 1295 election with

respect 1o & PFIC for any taxable year of
the shareholder (shareholder election
year). Once made, the election will
apply to tha year and to all subsequent
years of the shareholder unless revoked
by the shareholder with the consent of
the Secretary. Section 1295(b)(2)
prescribes the ime for making the
election. In general, for the section 1295
election 10 be applicable to a taxable
year, the shareholder must make the
election by the due date, as extended
under section 6081, for the
shareholder's return for that taxable
year. However, to the extent provided in
the regulations, o section 1295 clection
may be made for a taxable year after the
prescribed due date if the shareholder
failed to make a imely election because
the shareholder reasonably believed that
the foreign corporation was not a PFIC,
Under temuporary regulations
§1.1295-1T(d}1} and ({)(1), the
sharehalder, as deflined in §1.1291~
9{j3(3), of a PFIC makes the section 1295
election by filing & Fonn 8621 with the
shareholder’s Federal income tax return
by the election due date for the
shareholder election year, and by filing
a copy of thal form with the
Philadelphia Service Center. In
addition, under temparary regulation
§1.1205-1T(1){2). the sharcholder must
file an annual Form B621 with fis
Federal income tax return to report the
sharcholder’s pro rata share of the
ordinary carnings and net capital gain of
the QEF. Temporary regulation
§1.1295-1T{{){2] also required that a
capy of the annual Form 8621 be filed
with the Philadelphia Service Cenier.
To reduce 1axpayer burden, this final
regulation eliminates the requiresnent
for filing a copy of Form 8621 with the
Philadelphia Service Center when the
shareholder makes the section 1295
election or reports the shareholder’s
annual pro rata share of the ordinary
garnings and ne! capital gain of the QEF.
In addition, this {ina} regulalion
clarifies the rule in temporary regulation
§1.1295-1T{c)(2){ii] for income
inclasion by the sharcholder of a QEF
under section 1293 for any taxable year
that the foreign corporation is not a
PFIC under scction 1287(a) and is not
treated as a PFIC under section
1298(b)(1). This fina! regulation clarifies
tha! in such case, the shareholder is nut
required to include pursuant to section
1293 the sharebioider's pro rata share of
ordinary earnings and net capital gain
for such year, and the shareholder shall
not be required 1o satisly the section
1295 annual reporiing requirement for
such year. Cessalion nf a foreipn
cotporation’s status as a PFIC will not,
however, lerminate a seclion 1295
election, Thus, if the Toreign corporalion

is a PFIC in any taxable year after a year
in which it is not treated as a PFIC, the
sharcholder’s original election under
section 1285 continues to apply and the
shareliolder must take into account its
pro rata share of ordinary earnings and
et capital gain for such year and
comply with the section 1295 annual
reporting requirement.

The Taxpayer Relief Act of 1997
added section 1296 to provide PFIC
sharebolders with an alternative method
for current income inclusion by making
o mark-to-market clection with respect
to their PFIC stock that qualifies as
marketable stock. The election is
available to sharcholders whose taxable
years hegin after December 31, 1997 for
stock in a foreign corporation whose
taxable year ends with or within the
sharcho{der's taxable year. The effect of
a mark-lo-marke! election on a seclion
1295 election will be addressed in
subsequent regulations under section
1296. In addition, temparary regulation
§1.1297-3T{c) governing the deemed
dividend election by a United States
person that is a sharcholder of a PFIC
will be finalized in a future regulation
project,

Notice 98-22 (1998-17 LR.B. 5)
provides that taxpayers wiil be
permitted to apply the rules of the
temporary regulations under §1.31295~
1T(b)(4)} [section 1295 election by
shareholders who file & joint return) and
§1.1295-1T{f) and (g) {procedures for
making a section 1285 election and
annual information requirements hy the
PFIC or intermediary) to 1axable years
beginning before January 1, 1998, for
which the stalate of limitstions on the
assessment of tax has not expired and,
with respect to § 1.1295-1T{b){4), if
certain consistoncy requirements are
met. The rule of Notice 98-22 has teen
incorporated into §1.1295-1(k}) of this
regulation. Final regulation § 1.1295-
1{k) is changed to reflect 1be special
effective dates for §1.1295~1{b}{4}, (f)
and (g) as provided by Notice 98-22,
Accordingly, Notice 88-22 is obsoleted
sinre the effective date provisions are
coptained in this final regulation.

Notice 88-125 described the
requirements a sharcholder must satisfy
10 make and maintain a section 1285
clection for taxable years beginning
before January 1, 1998, As a result of the
procedures ond requirements set forth -
first in the temporary regulations
published on Janvary 2, 1998, and now
in these final regulations, Notice 88-125
is ohsoleted effective February 7, 2004,

Effect On Other Documents

Notice 88-125 and Notice 98-22 are
ohsoleted as of Febraary 7, 2000,
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Special Analyses

It has been determined that the final
regulations are not a significant
regulatory action as defined in
Executive Order 12866, Therefore, a
regulatory assessment is not required. It
has also been delermined that section
553(b] of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. Further, it is hereby
certified, pursuant to sections 603(a)
and 605(b} of the Regulalory Flexibility
Aci (5 U.S.C. chapter 6), that the
collection of information contained in
these regulations will not have a
significent economic impact on
substantial number of small entities.
The cost of collectior of information to
small entities is insignificant becavse
the primary reporting burden is on
individual PFIC sharehelders who make
{he section 1295 election. Therefore, the
collection of information will not have
a substantial economic impact.
Therefore, a regulatory flexibility
analysis under the Regalatory
Flexibilily Act is not required. Pursuant
to section 7805(f} of the Iuternal
Revenue Code, the natice of proposed
rulemaking preceding these regulations
was submitted to the Chiel Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of the final
regulations is Margaret A, Fung, Office
of Associate Chief Counsel
(International), However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.
26 CFR Past 602

Reporting and recordkeeping
requirements,
Adoption of Amendments to the
Regulations

Accaordingly, 26 CFR parts 1 and G02
are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The sathority citalion for
part 1 is amendad by adding entries in
mamerical order 10 read in part as
follows:

Authority: 26 UL.S.C. 7a05 = * *

Sec. 1.1291~1 also issued under 26
U.s.Co 1201, * *

Sec. 1,1293-1 also issued under 26
U.5.C, 12893.* * *

Sec. 1.1295-3 also issued under 26
11.5.C.1295. * * *

§1.1291-1T [Redesignated as §1.1291-1]

Par, 2. Section 1.1291-1T is
redesignated as §1.1291-1 and the
section heading is revised to read as
follows:

§1.1281-1 Taxatlon of U.S. persons that
are shareholders of PFICs that are not
pedigreed QEFs.

* * * * -

§1.1293-1T {[Redesignated as § 1.1293-1])

Par. 3. Section 1.1293-1T is
redesignated os § 1.1293~1 and the
newly designated section s amended by
revising the section heading and the
first senlence of paragraph {c}{1) to read
as follows:

§4.1293-1 Current taxatlon of Income
frot qualified electing funds.
* * * * *

{c] Application of rules of inclusion
with respect to stock held by a pass
through eutity—{1) In general. If a
domestic pass through enlity makes a
section 1285 election, as provided in
paragraph (d}(2) of this section, with
respedt to the PFIC shares thal it owns,
directly or indirectly, the domestic pass
through entity takes inte account its pro
rata share of the ordinary earnings and
net capital gain attributable to the QEF
shares held by the pass through entity.

r A K

* * * * *

Par. 4. Section 1.1295-0 is amended

by:
. Revising the introductory text of
the section.

2. Removing the entry for the heading
of §1.1285-1T, and adding an entry for
the heading of § 1.1205-1 in its place.

3. Revising the entries for §1.1295—
1{d}{ 3} through (d)(5).

4, Adding cntries for §1,1295-1 {d}{(6)
and {e) (1) and (2).

5. Removing the entry Jor the heading
of §1.1295-3T, and adding an entey for
the heading of § 1.195-3 in its place.

The revisions and additions read as

fallows:

§1.1295-0 Table of contents.

This section contains a listing of the
headings for §§1.1295-1 and 1.1295-3.

§1.1295-1 Qualified electing funds.

L 4 [ L] ® "

(d) * kW

{3) Indireel ownership of a PFIC
through vther PFICs,

{4) Member of consolidated return
oup as sharcholder,
{5) Option helder,

(6) Exempt crganization.
) * *

(1} General rule,

{2) Examples.

* * L] - *

§1.1295-3 Retroactive elections.

* ] * * *

§1.4295-1T [Redesignated as § 1.1295-1]

Par. 5. Section §1.1295-1T is
redesignaled as § 1.1285~1 and the
newly designated seclion is amended
by:
yl. Revising the section heading.

2. Revising paragraEh (bY3Uiv)(B)
3. Adding paragraph (b}3)(v).

4, Adding a senience to the end of
paragraph (b)(4).

5, Revising paragraphs (c)(2Kii} and
(iii).

6. Revising the third sentence in
paragraph (r)(2)(v} Example 3.

7. Redeslgnating paragraphs (d}(3},
(d)(4) and (d}{5} as paragraphs [d}{4),
(d}(s) and (d){8), Iespeclivelﬂ.

8. Adding a new paragraph {d])(3).

9. Revising paragraph {e).

10. In the Jast sentence of paragraph
(f)(1){ii1), the lanpuage “capital gaim
and" is removed and the language
“capital gain.” is added in its place.

11, Adding the word “and” at the end
of paragraph (D{1}ii).

12, Removing paragraph (£){1){iv).

13. Adding the word “and” af the end
of paragraph (f{2){i}{B).

14, In the Jast sentence of paragraph
{N(2)1)C), the language “capital gain;
and” is removed and the language
“capital gain,” is added in its place,

15. Removing paragraph {f){2){i)(D].

16. Adding a new paragraph (1)(3),

17. Revising the introductory
language of paragraph (g)(3).

18. Adding paragraph (g){5).

19. Revising the first sentenca of
poragraph (h).

20. Revising paragraph (k).

The revisions and additions read as
follows:

§1.1295~1 Qualified electing funds.

* * L * &

(b} * Wk

{3) k & %

[i\,} L

(B) In 1he case of PFIC stock
transferred by an interest holder or
beneliciary 1o a pass through entity in
a transaction in which gain is not fully
recognized {including pursuant to
regulations undor section 1291(f]}, the
pass through entity makes the section
1295 clection with respect to the PFIC
stock transferred for the taxable year in
which tha transfer was made. The PFIC
stack transferred will be treated as stock
of a pedigreed QEF by the pass through
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cntity. however, only if that stock was
treated as stock of a pedigreed QEF with
respect to the interest holder or
beneficiary at the time of the transfer,
and the PFIC has been a QEF with
respect to the pass through entity for atl
taxable years of the FFIC that are
inchuded wholly or partly in the pass
{hrough entily’s heldiug period of the
PFIC stock during which the foreign
corporation was a PFIC within the
meaning of § 1.1291-9(j}.

{v) Characterization of stock
distributed by o partnership. In the case
of PFIC stock distribuied by a
parinership io a pattner in a transaction
in which gain is not fully recognized,
the PFIC stock will be treated as stock
. of a pedigreed QEF by the partners only
if that stock was treated as stock of a
pedigreed QEF with respect to the
partnership for all taxable years of the
PFIC that are included wholly or pardy
in the partnership’s holding period of
the PFIC stock during which the foreign
corporation was a PFIC within the
meaning of § 1.1291-9{j}, and the
partner has a section 1295 election in
elfect with respect Lo the distributled
PFIC stock for the partuer’s taxable year
in which the distribution was made, If
the pariner does not have a section 1295
election in effect, the stock shall be
treated as stock in & section 1291 lund.
Soo paragraph (k] of this section for
special applicability date of paragraph
L)(3)v) of this section.

(4) * * * See paragraph (k] of this
section for special applicability date of
paragraph (b}(4) of this section.

[C} * N K

[2) kE x &

(i) Effect of PFIC status on election.
A foreign corporation will not be treated
as a QFF for agy taxable year of the
foreign corporation that the foreign
corporation is not a PFIC under section
1297(a) and is not treated as a PFIC
under section 1298(b){1). Therefore, a
shareholder shall not be required to
include pursuant to section 1293 the
shareholder’s pro rata share of ordinary
earnings and net capital gain for such
year and shall not be required to salisfy
the section 1295 annual reporting
requirement of paragraph (£){2) of this
section {or such year, Cessalion ofa
foreign corporation’s status as a PFIC
will not, however, lerminate a section
1295 election. Thus, if the foreign
corperation is a PFIC in any laxable year
after a year in which it is not treated as
a PFIC, the shareholder's original
clection under section 1295 continues to
apply and the sharcholder must take
into account its pro rata share of
ardinary carnings and net capilal gain
for such year and comply with the

section 1285 annual reporting
requirement.

?iii} Effect on election of complete
terinination of u shareholder’s interest
in the PFIC. Complete termination of o
shareholder's direcl and indirect
interes! in stock of a foreign corporation
will not terminate a shareholder’s
section 1295 election with respect 1o the
forelpn corporation. Therefore, if a
shareholder reacquires a direct or
indirect interest ir any stock of the
foreign corporation, that stock is
considered 10 be stock for which an
election under section 1295 has been
made and the sharehelder is subject to
the income inclusion and reporting
rules required of a shareholder of a QEF.
> L] & * *

[V] * % A

Example 3. * * “ U P does not make the
section 1295 election with respixct 1o the FC
stock, C will continue o be subject, in O's
capacity as an indirect shareholder of FC, to
the income inclusion and reporting rules
required of sharcholders of QEFs in 1999 and
subsequent years for that portivn of the FC
stock G is treated as owning indirectly
throngh the partnership. * * *

[d)* * +

(3) Indirect ownership of a PFIC
through other PFICs—i) In general. An
electicn under section 1295 shall apply
only to the foreign corporation for
which an election Is made. Therefore, if
a shareholder makes an election under
section 1295 to treat a PFIC as a QEF,
that election applies only to steck in
that foreign corporation and not to the
stock in any other corporation which
the shareholder is treated as owning by
virtue of its ownership of stock in the
QEF.

{ii) Example. The following example
iNlustrates the rules of paragraph (d)(3)(i)
of this sectiom:

Example. In 1988, T.a U.S. person,
purchused stock of PG, v foreign corpurstion
that is o PFIC. FC alsa owns the stock of 5C,
a fornign vorporation that is 5 PFIC, I makes
an election undor section 1205 to treut FC as
a QEF. T's snclion 1295 clection applies anly
to the stock T owns in FC, and doss not
apply lo the slock T indirectly owas in SC.

” * x x *

{e} Time for making a section 1295
election—{1} In general. Except as
provided in § 1.1295-3, a shareholder
making the section 1295 election must
make the election on ur before the due
date, as extended under section 6081
{election due date), for filing the
sharcholder's income tax 1eturn for the
first taxable year to which the election
will apply. The section 1295 election
must be made in the original return for
thal year, or in an amended return,
provided the amended return is filed on
or befare the election due date.

(2} Examples. The following examples
illustrate the rules of paragraph (e}{{3) of
this section:

Example 1.1n 1998, C, a domnestic
corporalion, purchiased slock of FC, & foreign
corporation that is a PFIC. Both € and FC are
calendar year taxpayers. C wishes tn make
the section 1205 election for its laxuble year
ended December 31, 1998. The section 1295
election musl be niade on or before March 15,
1999, the due date of C's 1998 income tax
return as provided by section 6072[b). On
March 14, 1999, C files a request for a three-
month extension of time to fide ils 1998
incowme 1ax return under section 6041(b}. C's
time to file its 1998 income tax retum and
1o make the section 1295 election is therehy
extended to June 15, 1949,

Example 2. The facts ure the same as in
Example I except that on May 1, 1993, C
filed s 1998 inceme Yax relurn and failed to
include the section 1295 clection. C niay file
an amended income tax return for 1998 to
make the saction 1295 vleclion provided the
ameaded return is filed on ar before the
extended due date of June 15, 1999,

- L] L] - "
* k&

(3) Effective date. See paragrapl: (k) of
this section for special applicability date
ofé?r‘agiaph {f} of this section. '

[3} Annual Intermediary Staternent. In
the case of a 11.S. person that is an
indirect shareholder of a PFIC that is
owned through an intermediary, as
defined in pavagraph (j} of this section,
an Annual Intermediary Statement
issued by an inlermediary conlaining
the information described in paragraph
{(g)(1} of {his seciion and reporting the
indirect sharchelder’s pro rata shave of
the ordinary earnings and net capital
gain of the QEF as described in
paragraph {g(1)(iifA) of this section,
may be provided to the indirect
shareholder in liew of the PFIC Annpuaal
Information Statement il the following
condilions are satisfied—

* * * & *

{5} Effective date. See paragraph (k) of
this section for special applicability date
of paragraph {g} of this section.

h) Transition rules, Taxpayers may
rely on Notice 88-125 {19882 C.B. 535)
[see §601.601{d)(2) of this chapter), for
rules on making and maintaining
elections for shareholder election years
(as defined in paragraph (j} of this
section} beginning after December 31,
1986, and before Januvary 1, 1998.* * *
n ¥ * x *

{k} Effective dates. Paragraphs
{hliz}iii), (b)(3), (1)(4) and {c) through (j)
of this section are applicable to taxablo
vears of sharcholders beginning after
December 31, 1997. However, taxpayers
may apply the rules under paragraphs
(b){4}, (1) and (g} of this seclion ip a
laxable year beginning before January 1,
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1998, provided the statute of limitations
on the assessment of tax has not expired
as of April 27, 1998 and, in the case of
paragraph (b){4) of this section, the
taxpayers who filed the joint return
have consistently applied the rules of
that seclion to all taxable vears
{ollowing the vear the election was
made. Paragraph (h}3)(v} of 1his section
is applicable as of February 7, 2000,
however a taxpayer may apply the rules
10 a taxahle year prior to the applicable
date pravided the statute of imialions
on the assessment of tax for that taxable
year bas not expired.

§1.4295-3T [Redesignated as § 1.1295-3]

Par. 6. Section §1.1295-3T is
redesignated as §1.1295-3 and the

newly designated section is amended by
revising the section heading and
paragraphs (b)(1) and {c){5){i) to read as
follows:

§1.1295-3 Retroactive elections.
* * ® - *
L N

(1} Reasonably believed, within the
meaning of paragraph (d) of this section,
that as of the election due date, as
defined in § 1.12985-1(e), the Joreign
corporation was not a PFIC for its
taxable year that ended during the
retroactive clection year;

* * ® * L]

{G) LR

(5} Time of and manner for filing n
Protective Statement—{(i} In general,

Except as provided in paragraph
{c)(5)(ii) of this section, a Prolective
Statement must be attached to the
shareholder's federal income 1ax return
for the shareholder’s {irst taxable year to
which the Prolective Statement will
apply. The shareholder must file its
return and the copy of the Protective
Siatement by the due date, as extended
under section 6081, for the return.

L * * * L

Par. 7. 1n the Jist below, for cach
seclion indicated in the left columa,
remove the language in the middie
column and add the language in the
right celumn.

Affected Section T Remove Add
1.1293-1{c){1), last sentence §1.205-1T) v ecerenennn §1.1205-1(j),
1.1293-A{C){2}(1), first SERMERCE e cveereierveenssrmssnnesernes | § 1.1295-1T(D)2) §1.1295-1(d}2).
1.1285-1 (b} 3ivIAY stock}, and slock) and
1.1295-1{c)2){ii), first sentence 1296{a) . 1297(a)
1.1295-1(H{2)HY, Tirst SENIENCE .ovvvrceersrmemsrerrmscsssssssrronmes | 1207 (D)), 1298(b)(1).
1,1295-1(c)(2)(iv}, tast sentence §1.1283-1T{C). wevrrrrionnn §1.1293-4(c).
1,1295-1{d)(1}, 1aSt SEMBNCE ..vvv-ceressrmarermsmemsenmsensreemssors | (GHE) o {a)6)
1.1295-1{d){(Z){)(A), last sentence §1.1203-1T(cH1), §1.1293-1(c}{1).

§1.1203-1T(cK1), §1.9293-1{c)X1),

1.1295-1{d)(2)(ii), 125t SENENCE .....ccovvimcirrreccsrrmensssmeeirs

1.1295-1{g)}2}iit), lasl sentence .

1.1295-1{d}{E), first sentence ......................

§1.1293-1T(c)(1},
§1.1281-4T(e), ...

§1.1293-1(c}1),
§1.1291-1(e),

QEF calculated the QEF's

1.1295-1(0( 1)(iii}, last senlence .

1.1295-1(g)(1) intreductory text, second sentence, last

wind.

1.1295-1{@XTHIHAY vttt e s s

1.1285-1th), second sentence

FFIC calculated the PFIC's
representations—

representation— .......

§1.1203-1T(a)(2) .....

§1.4293-1a)2)

§1.12951T

1.1295-1(i)(1)(ifl), Jast sentence ...cecimieeeracne

112951 - ooreeeimremrnincrsemnenrainins
1.1295-3{a}, first sentence

through 1297 ...

.............................

nevet was made, ......... ectoneretanes et benes

§1.1295-1
was never mads.
through 1298

1.1295-3(a), first senlence

1.1295-3(6)(2) ...

1.1295-3{c)}3)
1.1295-3(c){4)(i){A), third sentence

1.1295-3(cHE}(i}, last 5entente v e

§1.1295-1T(), ... §1.1295-1(),
R bt B I L UV §1.1285-1{e)
and 1297 - and 1298
§1.1295-1TW]L oo §1.1285-1{d).
............... assessment of taxes sment of all PFIC re-
lated taxes
....................... see § 1.1295~1{cH2)ii).

section 1298{a) ..........

1.1295-3{d}(1}, first sentence

1.4285-3(A){1); SECONG SEDIENGE ..rrr.orrrrrrmoe
1.1295-3{N(2)i) introduciory text, second sentence ........

1.1295-3{N{4)vi}, first sentence

see §1.9295-1T(c)2)(i).

section 1297(a)

1.1295-3{g)(3). first sentence

PART 502—0OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par, 8. The suthority cilation for part
602 crmlinues to read as [ollows:

Authority; 26 U.5.C. 7805.

Par. 9. In 602.101, paragraph (b] is
amended by removing the entries for
§1.1295~1T and 1.1285-3T and adding
entries in nnunerical order to the table
1o read as follows:

§602.101 OMB Control numbers.

L3 - *x L] L]

[b]ﬂit

...........................

Robert E. Wenzel,

Deputy Conunissioner of Inteenal Hevenue.
Approved; January 14, 2000,

Jonathan Talisman,

Acting Assistant Secretory of the Treasury,

'R Doc, 00~1892 Filed 2-4-00: 8:45 am]

BILLING CODE 4830-01-P

.............. section 1296{a} .......... section 1287{a)
PFIC and the avallability .......ccovirininerim v eanrere e cenrsenas PFIC and of the availability
§1.1295-1T(d). §1.1295-1{9).
............... §1.1295-17(d). .... § 1.1295-1(d).
CFR part or section gvhel:e Oh?g!égﬁiml DEPARTMENT OF THE INTERIOR
identified and described no. Office of Surface Mining Reclamation
. . . N . and Enforcement
1A285-1 i v 1545-1555 39 FR Pant 946
112953 e 1545-1555
[VA-114-FOR]

Virginia Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving an
amendment lo the Virginia permanent
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Interast on Tax Deferral

® CCH Explanation

treated in the same manner as foreign currency gain, which is attributable to J

®
[ a Code Sec. 988 transaction. —CCH.

40 Regulated investment companies—The
IRS has provided guidance for regulated invest-
ment companies that may wish to elect to mark-
to-market their stock in passive foreign invest-
ment companies as provided in Proposed Reg.
§ 1.1291-8. According to the [RS, the {inal regula-
tions will provide that eligible RICs may apply
Proposed Reg. §1.1291-8 for tax years cnding
after March 31, 1992 and before April 1, 1993,

Notice 92-53, 1992-2 CB 184,

50 Multi-tier qualified electing funds.—Pro-

loss would be recognized to 3 foreign parent corpe=
ration and its first-tier and second-tier foreign
subsidiaries by reason of the complete liquidation
of the second-tier subsidiary. If the three corpora-
tions were qualilied electing funds with respect 10
a QEF sharcholder, for all their tax years as
passive foreign investment companies, all af
which years were wholly or partly included in the
QEF sharcholder's hojding period, the QEF share-
helder would not be taxed on the indirect disposi-
tion of the sccond-tier subsidiary.

vided certain requircments were met, no gain or IRS Letier Ruling 9007014, November 16. 1989,

[933,060] CURRENT TAXATION OF INCOME FROM

QUALIFIED ELECTING FUNDS

Sec. 1293 11986 Codel. (@} INCLUSION.—

{1) IN GENERAL. —Every United States person who owns {or is treated under section
1297{a) as owning) stock of a qualified clecting fund at any time during the taxable year
of such fund shall include in gross income—-

(A} as ordinary income, such shareholder’s pro rata share of the ordinary
earnings of such {und for such year, and

{B} as long-term capital gain, such sharcholder’s pro rata share of the net
capital gain of such fund for such year,

(2) YEAR OF INCLUSION.—The inclusion under paragraph (1) shall be for the taxable
year of the sharetwlder in which or with which the taxable year of the fund ends.

{b) PrO RATA SHARE.—The pro rata share referted to in subsection {2} in the case of any
shareholder is the amount which would have been distributed with respect to the share-

vach sharcholder 3 pro rata share of that day's ratable share of the fund's ordinary earnings
and net capital gain for such year. To the extent provided in regulations, if the fund
cstablishes to the satisfaction of the Secretary that it uses a shorter period than the taxable
year to determine sharehalders” interests in the earnings of such fund, pro rata shares may be
determined by using such shorter pariod.

(<) PREVIOUSLY TAXED AMOUNTS DIsTREBUTED Tax FREE.—II the taxpayer establishes 1o
the satisfaction of the Secrelary that any amount distributed by a passive foreign investment
company is paid out of carnings and profits of the company which were included under
subsection {a) in the income of any United States person, such amount shall be treated. [or
purposes of this chapter, as a distribution which is not a dividend: except that such
distribution shall immediately reduce camings and profits. If the passive {oreign investment
company i$ 3 controlied (oreign corporation {as defined in section 957(a)), the preoeding
sentence shall not apply to any United States sharcholder (as defined in section 95)b)) in
such corporation, and. in applying section 959 to any such sharcholder, any inclusion under
this section shall be treated as an inchusion under section 951 (a) 1XA).

(d) BasTs ADSUSTMENTS -~ The basis of the laxpayer's stock in a passive foreign invest-
ment company shall be—
{1} ineased by any amount which s included in the income of the taxpayer under
subsection (a) with respect 1o such stock, and

(2) decreased by any amount distributed with respect to such stock which is aat
includible in the income of the taxpayer by reason of subsection (<),
A similar rule shal) apply also in the case of any property if by reason of holding such
property the taxpayer is treated under section 1297(a) as owning stock in a qualified electing
fund,

133,043.40 Code §12930aX1)NA)

B Code—

©1996, CCH INCORPORATED

holder’s stock if, on cach day during the taxable year of the fund, the fund had distributed to

i}

-

}

‘
.

b



86 Code-

b LT o IR O,

{e} ORDIMNARY EARNINGS.—For purposes of this section—

{1) DRDINARY EARNINGS.—The term “ordinary earnings” means the excess of the
earnings and profits of the qualified electing fund for the taxable year over its net
apital gain for such taxable year.

(2) LIMITATION ON NET CAPITAL GAIN.—A qualified electing fund's net capital gain
for any taxable year shall not exceed i1s earnings and profits for such taxable year.

(3) DETERMINATION OF EARNINGS AND PROFIT.—The earnings and profits of any
qualified electing fund shall be determined without regard 1o paragraphs (4), (S), and {6)
of section 312(n). Under regulations, the preceding sentence shall not apply to the extent
it would increase earnings and profits by an amount which was previously distributed by
the qualified electing fund.

(I3 FOREIGN TAX CREDIT ALLOWED IN THE CASE OF 10-PERCENT CORPORATE SHAREHOLDER.

~—For purposes of section 960—

(1} any amount included in the gross income under subsection (a) shall be treated as
il it were included under section 951(a), and "

{2} any amount excluded from gross income under subsection {c) shall be treated in
the same manner as amounts excluded {rom gross income under section 959.

{g) OTHER SPECIAL RULES —

(1) EXCEPTION FOR CERTAIN INCOME.—For purposes of determining the amount
included in the gross income of any persoa under this section, the ordinary earnings and
net capital gain of a qualified electing fund shall not include any item of income received
by such fund if—

{A} such fund is a controlled foreign corpavation {as defined in section 957(a))
and such person is a United States shareholder {as delined in section 351(b)) in such
fund, and

(B} such person establishes to the satisfaction of the Secretary that—

(i) such income was subject Lo an effective rate of income tax imposed by a
foreign country greater than 90 percent of the maximum rate of 1ax specified in
section 11, or

{ii) such income is—
(I} from sources within the United States,

(11) effectively connected with the conduct by the gualified clecting
fund of a trade or business in the United Suates, and

{111} not exempt {rom taxation {or subject 10 3 reduced cate of tax)
pursuant to a treaty obligation of the United States,

(Z) PREVENTION OF DOUBLE INCLUSION.—The Secretary shail prescribe such adjust-
ment to the provisions of this section 25 may be nevessary teo prevent the same item of
income of a qualified clecting fund from being included in the gross incame of 3 United

States person maore than once.

01 Added by P.L. 93-514. Amended by PL.
103-66 and P.L. §00-647. For details, see the Code
Volumes,

Commitise Repocts on P.L. 103-66 [Omnibus
Budge! Reconciliotion Adt of 1993)

23 Esrpings of cosolied forvign corporations
~—The Bill limits dve availability of dederral of US tas
on certain exmings of controlled forsgn corporation. As
explained in detail belgw, the B generslly requires
cwrren, inclusions in the income of US. shareholdeny af a
controfled forsign corporation to the exiemnt of the corpe-
ration’s actumulated carmings invested o exees pasiive
assets. The bill alse condorms Lhe treatmens of carmingy
of controllest [oreign corparavom wnvested n US prop~
erly 10 the new rules for camungs srvesiod in exons
passive assets, and makes redated madification to olher
rubes applicable t controlled forcygn corporations and
PFICs.

37(11) CCH~Standard Federal Tax Reports

Modification of certain PFIC culex in the ce of UK
sharehalders of controlied farelgn Corpora LGNS, ——

The bill modifies the present-law rubes for applying
the PFIC asset test in the case of US sharehwiders ol
canuolled foreign corporations. In testing & controlled
loceign corporation for PFIC status wath rospent Lo its
LIS, shareholders,” under 1he till, assrts generally are
mexswed by adhsted basis @ determined Tor purposes
of calculating earnings and profits, with no opUoh 19 use
fair market value.

Adjusted basis (or this purpese & modified 1o take into
account certain research and experirnental expenditures
and cortain payments for the use of imannble propenty
that is licersed (0 the contrelled foregn corporation
First, uwe aggregate adpasied basis of b (ol assets of
the controlled foreign corporation 8 vcreamed by she
total amouwrd of research and development oxpenditure
made by the contolled foraign corporation. for qualifiec
rescarch or expevimental espenditures (38 delined lo
purpases of Code section 174 and tw Treasary reguis

Code § 1293(gX2) 1 33,06¢



® @ CCH Explanation
(without extensions) for the tax year in which such dispesition or cessation ]

Payment Extension Election

QCCurs. Events causing the termination of an extension are: (1) any distribu-
tion of previously taxed eamnings not includible in the sharehalder's income
under Code Sec, 1293(c}; (2) a transfer of PFIC stock; (3) the discontinuance
of a PFIC as a qualified electing fund; and (4) any direct or indirect loans to
the shareholder (Code Sec. 12944{c); Temporary Reg. § 1.1294-1T(e)). For this
purpose, a distribution is treated as made from the most recently accumu-
lated earnings and profits (Code Sec. 1294(cX1XB)). Events (2) and (3),
alt;ove. will cause all unexpired payment extensions to terminate as indicated
above.

03 Election procedures.—The election to defer payment of tax on
undistributed earnings of a qualified electing fund (QEF) must be made not
later than the time for filing a return (including extensions) for the tax year
(Code Sec. 1294(d)). The election must be made on Form 8621 (Retwn by a
Shareholder of a Passive Foreign Investment Company or Qualified Electing
Fund), or equivalent, for any tax year in which the shareholder reports
income under Code Sec. 1293. The election must be made by the due date, as
extended, of the shareholder’s tax retum for the year {except where the
shareholder receives late notification from the QEF) (Temporary Reg,
§1.1294-1T(c).—CCH.

[133,100) QUALUIFIED ELECTING FUND

86 Code—

Sec. 1295 11986 Code). {(a) GENERAL RULE—For purposes of this part, any passive
foreign investment company shall be treated as & qualified electing fund with respect to the
taxpayer f—

{1) an election by the taxpayer under subsection (&) applies to such company for the
taxable year, and

(2) sach company compliet with such requirements as the Secretary may prescibe
for purposes of—
(A) determining the ordinary eamnings and net capital gain of such company.

{B) oLtherwise caurtying out the purposes of this subpart,

(b} ELECTION.—

(1) IN GENERAL.—A taxpayer may make an clection under this subsection with
respect to any passive {oreign investment company for any Laxable year of the taxpayer.
Such an election. once made with respect 1o any company, shall apply to all subsequent
1axable years of the taxpayer with respect to such company unless rovoked by the
taxpayes with the consent of the Secretary,

(2) WHEN MADE. —An election under this subsection may be made for any taxable
year at any time on or before the due date (determined with regard to extensions) for
filing the return of the tax imposed by this chapter for such taxable year. To the extent
provided in regulations, such an clection may be made later than as required in the
preceding sentence where thw Laxpayer fails to make a timely election because the
taxpayer zcasonably believed that the company was not a passive foreign invesiment
company,

01 Added by PL. 99514, Amended by P.L.  elrction 1o be 3 qualified clecting [und is 1o be made at
100-647_ For details, see the Code Yolwmnes. the US investor bevel, rather Lhan at the company level

The investor-Jevel election is available, however, ondy
where the PFIC complies with approge tate requirsments

Caommittes Reports on P.L. 100-647 (5 prescribed by regulation) to determine the income of

{Technicol ond Miscellaneous Revenue Act of  the company and siher information pecessary 1o caTy

1988} out Lthe PFIC provisions The effect of the election is 1e
treat & PFIC a5 3 qualified cleciing fund wath respect to

24 |(Election to treat PFIC soch st mock ia & cach clecting investor so that, for exarnple, an rieqting
qualified electing fundL—The Bl provides that the  invesior will oot be subprt 2 the dcfored wa and

97(11) CCH—Standard Federsl Tax Reparts Code §1295(bX2) ¥ 33,100
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and the treatment of distributions by an
5 corporation.

paTES: This correction is effective
December 22, 1999,

FOR FURTHER INFORMATION CONTACT:
Martin Schafler, Deane Burke, or David
Shulman at (202} 622~-23070, or Brenda
Stewart al (202} 622-3120 (not toll-free
numbers),

SUPPLEMENTARY INFORMATION:

Background

The correction to final regulations
that are subject to this correction is
under sections 1366, 1367, and 1368 of
the Internal Revenue Code.

Need for Correction

As published, the correction to final
regulations (TD 8852} contains a
typographical error that may prove to he
misleading and is in need of
clarification.

Correction of Publication

Accordingly, the publication of the
correction of the final regulations (TD
8852}, which was the subject of FR Doc.
00-5244, is correcied as lollows:

§1.1367-1 [Corrected]

1. On page 12471, third column, the
penultimate line of the correction for
§1.1367~1, the relerence
£ 1.1377{b}(1}" is corrected to read
“§1.1377-1(b}{1)".

Dale D, Goode,

Federal Register Linison, Assistant Chief
Counsel (Corporata).

[I'"R Do, 006693 Filed 3—27-00; 8:45 am]
BILLING CODE a330-01-U

DEPARTMENT OF THE TREASURY

/]
A

Internal Revenue Service

“gﬁq

26 CFR Part 1
rossr) 67
RIN 1545-AV39
General Rules for Making and

Maintalning Qualified Electing Fund
Elections; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Correction of final regulations.

SUMMARY: This document contains
corrections to final regulations which
were published in the Federal Register
on Monday, Febroary 7, 2000 (65 FR
5777}, relating to a passive foreign
investment company (PFIC) sharcholder
that makes the £lectinn under seclion
1295 (o treal the PFIC as  qualified
electing lung, and for PFIC sharehnlders

that wish to make a section 1295
clection that will apply on a retroactive
basis.

DATES: This correction is effective
February 7, 2000.

FOR FURTHER INFORMATION CONTACT:
Margaret A. Fung, (202) 622-3840 (not
a loll-free namber).

SUPPLEMENTARY INFGRMATION:

Background

The final regulations thal are the
subject of these corrections are under
sections 1291, 1293, 1295 and 1298 of
the Internal Revenue Code.

Need for Correction

As published, the fina) regulations
[TD 8870} contain errors lhatl are in need
of clarification.

Correction of Publication

Accordingly, the publication of the
final regulations (TD 8870), which were
the subject of FR Doc. 00-1892, is
corrected as follows:

PART 1—[CORRECTED]

1. On page 5779, beginning in column
1, instructional Paragraph 1, and the
authority citation are correcled to read
as follows:

Paragraph 1. The authorily cilation
for part 1 is amended by removing the
entries for 1.1291-1T, 1.1293-1T,
1.1295-1T, and 1.1295-3T, and by
adding entries in numerical order to
read in part as follows:

Authority: 26 US.C. 7805 * * =

Sec. 1.1291-1 also issued under 26
USC.1291, * = =

Sec. 1.1293-1 also issued under 26
[1.8.0. 1293, * * *

Sec. 1,1295-1 also issued under 26
U.5.C. 1295,

Sec. 1.1295-3 alsa issued under 26
UU.8.C. 1295 % ~ =

§1.1293-0 [Corrected]

2. 0On page 5779, colunn 2, a new
instructional paragraph 2a. is added to
read as follows:

Par, 2a, Section 1.1293-0 is amended
hy:

1, Removing the reference *1.1293~
1T" in the Introduclory text of the
section and adding '1.1293-1" in its
place.

2. Removing the “T” and the
parenthetical “{temporary)” from the
entry for §1,1293-1T.

§1.1295-0 [Corrected]

3. On page 5779, column 2,
instruction 5 of instructional Par. 4. is
corrected by removing the reference

“1,195-3", and adding “1,1295-3" in its
place.

Dale D). Goode,

Federal Register Licisun, Assistanl Chigf
Counsel [Cerporuts).

{FR Doc. 006257 Filed 3-27-00: 8:45 ain)
BILLING CODE 4830-01-U

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 8856)
RIN 1545-AX44

General Revision of Regulations
Relating to Withholding of Tax on
Certain U.5. Source Income Paid to
Foreign Persons and Related
Collection, Refunds, and Credits:
Revision of Information Reporting and
Backup Withholding Regulations; and
Removal of Regulations Under Parts 1
and 35a and of Certaln Regulations
Under income Tax Treaties; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Correction to final rule.

SUMMARY: This document contains
corrections to final regulations (TD
8856) which were published in the
Federal Register on Thursday,
December 30, 1999 (64 FR 73408},
relating to the withholding of income
tax on certain U.S. source income
payments to foreign persons,

DATES: This correction is effective
January 1, 2001,

FOR FURTHER INFORMATION CONTACT:
Laurie Hatten-Boyd at {202} 6223840
(not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

The final regulations that are subject
to these corrections provide guidance
under sections 1441, 1442, and 1443 of
the Internal Revenue Code.

Need for Correction

As published, the fina) regulations
(TD 8856) contain errors that may prove
1o be misleading and are in need of
clarification.
Correction of Poblication

Accordingly, the publicalion of the
final regulations (TD 8856), which were

the subject of FR Doc. 89-33515, is
corrected as follows:

§1.1441-1 [Corrected}]
1. On page 73409, column 2,
§ 1.1441-1{D(2){1), line 24, the language,
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a C corporation, [inscrt name and
cmyloyer identification number of the G
corporation, if different from name and
employer identification number of RIC
or REIT]." This stalement must be
signed by an official authorized to sign
the income tax return of the RIC or REIT
and attached to the RIC's or REIT's
Federal income tax return for the first
taxable year in which the assets of the
C corporation become assets of the RIC
or REIT.

{c) Special rule. In cases where the
first taxable year in which the asscts of
the C corporation become asscts of the
RIC or REIT ends after June 10, 1987 but
before March 8, 2000, the seclion 1374
election may he [iJed with the first
Federal income tax return filed by the
RIC or REIT after March 8, 2000.

(d) Effective date. In the case of
catryover basis transactions involving
the transfer of property ofa C
corporation to a RIC or REIT, the
regulations apply to transactions
oceurring on or after June 10, 1987, In
the case of a C corporation that qualifies
to be taxed as a RIC or REIT, the
regulations apply to such qualifications
that are effecijve for taxable years
beginning en or afier June 10, 1987.

Par. 3. In § 1.852-12, paragraph (d) is
added to read as follows:

§1.852-12 Non-RIC earnings and profits.
* * & * &

(d) For treatment of net built-in gain
assets of a C corporation that become
assets of a RIC, see §1.337{d)}-5T.

Par, 4. In § 1.657-11, paragraph (e} is
added to read as follows:

§1.857-11 Non-REIT earnings and profits.
* * L] * ®

{¢) For treatment of net built-in gain
assets of a C corporation that become
assets of a REIT, see §1.337(d)-5T.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par, 3. The aathority citation for part
602 continues to read as follows:

Authority: 26 U.58.C. 7805,

Par. 4. In § 602.101, paragraph [b) is
amended by adding an eniry in
numerical arder to the table to read as
follows:

§602.101 OMB coentrol numbers.
* L] - W *
{b) * &k

CFR Part or section
where identified or de-
scrined

Current OMB con-
irol No.

CFR Part or section

where identified or de- Current OMB cor-

seribed trol No.

L] w Ll " -
1.337{d}-5T orreinries 15451672
& - - * -

Robert E. Wenzal,

Deputy Commissioner of Internal Revenue,
Approved: January 21, 2000.

Jonathan Telisman,

Acting Assistant Secretury for Tux Policy.

[FR Doc. 001404 Filed 2—4-00; 8:45 am]

BILLING CODE 4330-01-4

DEPARTMENT OF THE TREASURY

19541

Internal Revenue Service
26 CFR Parts 1 and 602
[TD 8870] R(s"\\g
RIN 1545-AV33

General Rules for Making and
Maintaining Qualified Electing Fund
Elections

AGENCY: Tniernal Revenue Service (IRS),
Treasury.
ACTICN: Final regulations.

sUMMARY: This decument contains final
regulations thal provide gnidanceloa
passive forelgn investment company
{PFIC) sharcholder that makes the
clection under section 1295 (section
1295 clection) to treat the PFIC as a
qualified electing fund {QEF), and for
FFIC shareholders Lhat wish 10 make a
section 1295 election \hat will apply on
a relroactive basis (retroactive election).
In addition, this document ¢onlains a
final regulation that provides guidance
under section 1291 1o a PFIC
shareholder that is a tax-exeinpt
organization. Lastly, this document
contains final regulations under section
1253 for calculating and reporling net
capital gain by a QEF, and also clarifies
the application of the current income
inclusion rules of section 1293 to
jnterest in a QEF held through a
domeslic pass thraugh entity.

DATES: Effective Date.

These regulations are effective
February 7, 2000.

Applicability Date. In general, these
regulations are applicable as of January
2, 1098. For special dales of
applicability see § 1.1285-1(k).

FOR FURTHER INFORMATION CONTACT:
Margaret A. Fung, (202) 622-3840 (not
a toll free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information in
these final regulations have been
reviewed and approved by the Office of
Management and Budget in accordance
wilh the Paperwork Reduction Acl of
1905 (44 11.8.C, 3507) under control
number 1545-1555. Responses (o these
collections of information are
mandatory for PFIC shareholders that
wish to make the section 1255 election
to treat the PFIC as a QEF.

Comments an the collections of
information should be sent to the Office
of Management and Budget, Attn: Desk
Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503, with copies to the Internal
Revenue Service, Atin: IRS Reports
Clearance Cfficer, OP:FS:FP,
Washington, DC 20224,

The estimated average annual burden
per respondent and/or recordkeeper
varies from fiftecn minutes to three
hours, depending on individual
circumsiances, with an estimated
average of twenty-nine minutes.

An agency may nel cenduct or
sponsor, and a person is not required to
respond 10, a collection of information
unless the collection of information
displays a valid control number
assigned by the Oifice of Management
and Budget.

Books or records relating to a
collection of infornation must be
relained as long as their contents may
bevome material in the administration
of any internal revenue law., Generally,
tax returns and tax return information
are confidential, as required by 26
U.8.C. 6103.

Background

On January 2, 1998, the Treasury and
the IRS published temporary regulations
regarding the section 1295 glection and
rules applicable to a PFIC shareholder
under seclions 1291, 1293, 1295 and
1297 (redesignated as section 1298 by
the Taxpayer Relief Act of 1997, and
hereafler referced 1o as section 1298)
(TD 8750, 63 FR 8). On that same date,
the Treasury and the IRS published a
notice of propesed rulemaking in the
Federal Register (63 FR 35). The text of
the temporary regulations served as the
text of {he proposed regulations,

Seclions 1291, 1293, 1205 and 1298
were added by the Tax Reform Act of
1986, effective for taxable years of
foreign corporations beginning after
December 31, 1986, As originally
enacted, the section 1295 election was
an election made by the PFIC. The
Technical and Miscellaneous Revenue
Act of 1988 (TAMRA) amended section



5778

Federal Register/Vol. 65, No. 25/Munday, February 7, 2000/ Rules and Regulations

1295, effective for taxable years of
foreign corporations beginning after
December 31, 1986, 1o change the
section 1295 election to a shareholder-
by-shareholder election. Sections 1201,
12093 and 1298 were also amended by
TAMRA, and sections 1293 and 1298
were further amended by the Omnibus
Budpet Reconciliation Act of 1983,
Sectinn 1208 also was amended by the
Revenue Reconcitiation Act of 1989 and
{he Small Business Joh Protection Act of
1996. In addilion, the Taxpayer Relief
Act of 1897 {1997 TRA) amended
seotion 1 to provide categories of long-
term capital gain and the maximum
rates of tax to which the categories are
subject. In certain cases, this
amendment affects the calculation of net
capital gain for purposes ol section
1293.

No written comments were received
on the propased regulations, and uo
public hearing was requested or held.
The proposed regulations are adopled as
final regulations as revised by this
Treasury Declsion. The revisions are
summarized in the explanations helow.

Explanation of Revisions

A foreign corﬁmatian is a PFIC fora
taxable year if the foreign corporation
satisfies either the income or assct test
of section 1297(a) for that year, A
foreign corporation is a PFIC under the
income lest if 75 percent or more of its
gross income for its taxable year Is
passive, or investment-iype, income.
Alternatively, under the asset test, a
foreign corporation is a PFIC 50
percent or more of the average fair
market value of its assels during its
taxabhle year are assets that produce or
are held for the produclion of passive
income. A sharebolder of a foreign
carporaticn that qualifies as a PFIC is
subject to the interest charge regime of
section 1291 with respect to certain
distrilutions by the PFIC and certain
dispositions of its stock. Generally, a
sharcholder of a PFIC may aveid the
interest charge regime by making a
timely election under section 1295 lo
treat a PFIC as a QEF, in which case the
shacehalder will he taxed annually
pursuant Lo section 1293 on its pro rata
share of the ordinary earnings and 1et
capital gain of the PFIC. Under section
1285(a), a section 1295 election will
apply with respect to the PFIC if the
PFIC complies with requirements
prescribed by the Secretary for purposes
of determining the ordinary earnings
and net capital gain of the PFIC and
otherwise carrying out the perposes of
the PFIC provisions,

Section 1295(b)(1), as enacled hy
TAMRA, provides that a sharebolder
may make a seclion 1295 election with

respect to a PFIC for any taxable year of
the sharcholder {sharcholder election
year}. Once made, the election will
apply to that vear and to all subsequent
years of the shareholder unless revoked
by the shareholder with the consent of
the Secrelary. Section 1285(b)(2)
prescribes the time for making the
electien. In general, for the section 1295
election 1o be applicable o a taxable
yoar, the shareholder must make the
election by the due dale, as extended
under section 6081, for Lhe
sharcholder's return for that taxable
year. However, 1o the extent provided in
the regulations, a section 1295 election
may be made for a taxable year after the
prescribed due date if the sharcholder
failed to make a timely election because
the sharehuolder reasonably believed 1hat
the foreign corporation was not a PFIC.
Under lemporary regnlations
§1.1295-1T{d)(1) and (D)(1), the
shareholder, as defined in §1.1291-
9(3)(3), of a PFIC makes the section 1295
election by filing a Form 8621 with the
shareholder's Federal income tax return
by the election due date for the
shareholder election vear, and by filing
a copy of that form with the
Philadelphia Service Center. In
addition, under temporary regulation
§1.1295-1T[f){2), the sharcholder must
file an annual Form 8621 with its
Federal income tax return to report the
shareholder’s pro rata share of the
ordinary carnings and net capital gain of
the QEF. Temparary regulation
§1.1295-1T{{)(2} alsc required that a
copy of the annual Form 8621 be filed
with the Philadelphia Service Center,
To reduce taxpayer burden, this final
regulation eliminates the requirement
for filing a copy of Form 8621 with Lhe
Philadelphia Service Center when the
shareholder makes the seclion 1295
elaction or reports the shareholder’s
annual pro rata share of the crdinary
earnings and net capital gain of the QEF.
In addition, 1his final regulation
clarifies the rule in temporary regulation
§1.1285-1T(c)(2}(ii) for income
inclusion by the sharchclder of a QEF
under section 1293 for any taxable year
that the foreign corporation is not a
PFIC undcr section 1297{a) and is not
treated as a PFIC under section
1298(h}{(1). This final regulation clarifies
that in such case, the sharcholder is not
required to include pursuant to section
1293 the shareholder’s pro rata share of
ordinary earnings and net capital gain
for such year, and the shareholder shall
not he reqaired 1o salisly the section
1205 annual reporling requirement for
such year. Cessation af a foreign
corporation’s status as a PFIC will not,
however, terminate a seclion 1295
electinn. Thus, if the fareign corporation

is a PFIC in any taxable year after a year
in which it is not treated as a PFIC. the
sharcholder's original election under
section 1295 continues to apply and the
shareholder must lake inlo account its
pro rata share of ordinary carnings and
net ca]pital gain for such year and
comply with the section 1295 annual
reposting requirement.

The Taxpayer Relief Act 0of 1997
added section 1266 to provide PFIC
shareholders with ap alternative method
for current inceme inclusion by making
a mark-to-market election with respect
to their PFIC stock that qualifics as
marketable stock. The election is
available to shareholders whose taxable
years begin after December 31, 1997 for
slock in a foreign corporation whose
taxable year ends with or within the
shareholder’s taxable year. The effect of
a mark-to-market eleclion on a seclion
1295 election will be addressed in
subsequent regnlations under section
1296. In addition, lemporary regulalion
§1.1297-3T(c) governing the deemed
dividend election by a United States
person that is a shareholder of a PFIC
will be finalized in a future regulation
project.

Notice 98~22 (1998~17 L.R.B. 5}
provides that taxpayers will be
permitted to apply the rules of the
temporary regulations under §1.1205—
1T(b)(4) (section 1245 election hy
shareholders who file a joint return) and
§1.1285-1T{f} and (g] (procedures for
making a section 1295 election and
annual infornation requiremnents by the
PFIC or intermediary) to taxable years
beginning before January 1, 1998, for
which the statute of limitations on the
asscssment of tax has not expired and,
with respect to § 1.1295-1T(b){4), if
cortain consistency requirements are
met. The rule of Notice 98~22 has been
incorporated into §1.1295-1(k) of this
regulation. Final regulation §1.1295—
1(k) is changed to reftecl the special
effective dates for § 1.1295-1(b){4), {f}
and (g} as provided by Notice 98-22.
Accordingly, Notice 98-22 is obsoleted
since the effective date provisions are
contained in this final regulation.

Notice 88-1 25 described the
requircments = shareholder must satisfy
to make snd maintain a section 1295
clection for taxable years beginning
Lefore January 1, 1998, As a result of the
procedures an d reguirements sct forth
frst in the tenaporary regulations
published on January 2, 1998, and now
in hese final regulations, Notice 88-125
is vhsoleted efTective February 7, 2000,

Effect On Other Documents

Notice 88—1 25 and Nntice 98-22 are
ohsoleted as o f February 7, 2000.
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Special Analyses

It has been determined that the final
segulations are nol a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of ithe Administrative Procedure
Act (5 U.5.C. chapter 5) does not apply
to those regulations, Further, it is hereby
certified, pursuant te sections 603(a)
and 605(b) of the Regulatory Flexibility
Act {5 U.5.C. chapler &), that the
collsction of information contained in
these regulations will not have a
significant economic impact on
substanlUal number of small entities,
The cost of collection of information to
small entities is insignificant becausa
the primary reporting burden is on
individual PF}C sharcholders who make
ihe section 1295 election, Therefore, the
collection of information will not have
a substantial economic impact.
Therefore, a regulatory flexibility
analysis under the Regulatory
Flexibility Actis not required. Pursuant
ts section 7805(f) of the Internal
Revenue Code, the notice of proposed
rulemaking preceding these regalations
was submitted to the Chiel Counsel for
Advocaty of the Small Business
Administration for comment on its
impact on small business,

Drafting Information

The princigal author of the final
rogulations is Margaret A. Fung. Office
of Associate Chief Counsel
{International). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.
26 CFR Part 602

Reporting and recordkeeping
requirements.
Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

Paragraph 1, The authority citation for
part 1 is amended hy ardding entries in
numerical order {o read in parl as
follows:

Authority: 28 LL8.C. 7805 ~ * *

Sec. 1.1291-1 also issued under 26
U.8.C. 1291, % * *

Sec. 1.1293-1 also issued under 26
U.S.C, 1293, * = *

Seq. 1.1295-3 also Issued under 26
U.8.C. 1295, * * *

§1.1299-1T [Redesignated as §1.1294-1)

Par, 2. Section 1,1291-1T is
redesignated as §1.1291-1 and the
section heading is revised to read as
follows:

§1.1291-1 Taxation of U.S. persons that
are sharehoiders of PFICs that are not
pedigreed QEFs,

* * * * *

§1.1293-1T [Redesignated as §1.4293-1]

Par. 3. Section 1,1293-1T is
redesignated as § 1.1293-1 and the
newly designated sectien is amended by
revising the section heading and the
first sentence of paragraph (c){1) te reacl
as follows:

§1.1293-1 Current taxation of Incoma
from qualified electing funds.
L] * L " W

(c) Application of rules of inclusion
with respect to stock held by a pass
through entity—(1) In general, If a
domestic pass through entity makes a
seclion 1295 slection, as provided in
paragraph (d)(2) of this section, with
respect to the PFIC shares thal it owns,
directly or indirectly, the domestic pass
threngh entity takes inta account its pro
rata share of the ordinary earnings and
net capital gain attributable to the QEF
shares held by the pass through entity.

L I

* ” * * *

Par. 4. Section 1.1295-¢ is amended
by:

"1. Revising the introductory text of
the section.

2. Removing the eatry for the heading
of §1.1295-1T, and adding an entry for
the heading of § 1.1285-1 in ils place.

3. Revising the entries for §1.1295—
1(d}{3) through (d){5),

4, Adding entries for § 1.1295-1 (d}{6)
and [e) (1) and (2).

5. Removing the entry for the heading
of §1.1295-1T, and adding an entry for
the heading of §1.195-3 in its place.

The revisions and addijtions read as
follows:

§1.1295-0 Table of contents.

This section contains a listing of the
headings for §§71.1295-1 and 1.1295-3,

§1.12951 Qualified electing funds.
* [ ] w L

(d) * ok A

{3) Indirecl ownership of a PFIC
through other PFICs,

{4) Member of consolidated return
group as shareholder.

(5) Option holder.

(6} Exempt organization.
(e'} * W *
(1) General rule.
{2) Examples.
* - L -

§1.1295-3 Retroactive elections.

L L] L] [ *

§1.1295-1T [Redesignated as § 1.1295-1]

Par. 5. Section §1.1295-1T is
redesignaled as § 1.1295-1 and the
newly designated section is amended
by:
y1. Revising the section heading.

2. Revising paragraph (h{3)iv}(B).

3. Adding parsgraph [b){3}{v).

4, Adding a senlence to the end of
paragraph (b){4).

5)' Revising paragraphs (c}(2)(ii) and
(i),

6. Revising the third sentence in
paragragh (c)(2)(v) Example 3.

7. Redesignating paragraphs (d)(3),
{d}(4) and {d){5) as paragraphs (d){4),
()5} and (d){6), respectively.

8. Adding a new paragraplva (d}3}.

9, Revising paragraph (e).

10. In the last sentence of paragraph
(A{1){iii), the language “capital gain;
and” is removed and the language
“capital gain.” is added in its place,

11. Adding the word “and” at the end
of paragraph (D{1)(i3).

12. Removing paragraph {f}{1){iv).

13. Adding the word “and” a1 the end
of paragraph ()(2)(i}B).

14, In the last sentence of paragraph
(()(2)(I}(C}, the language “capital gain;
and" is removed and the language
“capital gain.” is added in its place,

15. Removing paragraph {0)(2)(i)(D).

16. Adding a new paragraph {f}(3).

17. Revising the introductory
language of parsgraph (g}{3).

18, Adding paragraph {g)(5).

19. Revising the first sentence of

paragraph (h).
20. Revising paragraph (k).
The revisions and additions read as
follows:
§$1.1295-1 Qualifled electing funds.
»* ® L] [ ] "
[‘b] * & *
(3) x K &
(iV) * ® &k

(B) In the cass of PFIC stock
transferred by an interest holder or
beneficiary 1o a pass through entity in
4 transaction in which gain is not fully
recognized [including pursuant to
regalations under section 1291(f)), the
pass through entity makes the section
1295 election with respect to the PFIC
stock ransferred for the taxable year in
which the transfer was mare. The PFIC
stock translerred will be treated as stock
of a pedigreed QEF by the pass through



5780

Federal Register/Vol. 65, No. 25/Monday, February 7, 2000/Rules and Regulations

entity. however, only if that stock was
treated as stock of a pedigreed QEF with
respect to the interest holder or
beneficiary at the time of the transfer,
and the PFIC has been a QEF with
respect to the pass through enlity for all
1axahle years of the PFIC that are
included wholly or partly in the pass
through entity’s helding pericod of the
PFIG stock during which the foreign
corporation was a PFIC within the
meaning of § 1.1291-9(j).

(v) Characterization of stock
distributed by & partnership. In the case
of PFIC stock distributed by a
partnership o a partner in a transaction
in which gain is not fully recognized,
the PFIC steck will be treated as stock
of a pedigreed QEF by the partners only
if that stock was treated as stock of &
pedigreed QEF with respect to the
partnership for all taxable years of the
PFIC that are included wholly or partly
in the partnership’s holding period of
the PFIC stock during which the foreign
corporation was a PFIC within the
meaning of § 1,1291-4(j), and the
partner has a section 1295 election in
effect with respect o the distributed
PFIC stock for the partner’s taxable year
in which the disirill))uiinn was made. If
the partner does not have a section 1295
election in effect, the stock shall be
treated as stock in a section 1291 fund.
Seo paragraph {k) of this section for
special applicability date of paragraph
(b){3)(v} of this section.

{4) * * * See paragraph {k) of this
section for special applicability date of
paragraph (b){4} ol this section.

{c)r * ~

{2] * & *

lii) Effect of PFIC status on election.
A foreign corporation will not be treated
as a QEF for any taxable year of the
foreign corporation that the foreign
corporation is not a PFIC under section
1297{a) and is not treaied as a PFIC
under section 1288(b){1). Therefore, a
sharcholder shall not be required to
include pursuant to section 1293 the
shareholder's pro rata share of ordinary
earnings and net capital gain for such
year and shall not be required to sallsfy
the section 1295 annual reporting
requirement of paragraph (f{2) of this
section for such year. Cessatlion ofa
foreign corporation’s status as a PFIC
will not, however, lerminate a section
1285 election. Thus, if the foreign
corporation is a PFIC in any taxable year
after a year in which it is not treated as
a PFIC, the shareholder's original
clection under section 1295 continues to
apply and the sharcholder must take
into account ils pro rata share of
ordinary earnings and net capital gain
for such year and comply with the

section 1295 annual reporting
requirement.

iii} Effect on election of complete
lermination of ¢ shareholder's interest
in the PFIC. Complete termination of a
sherehotder's direct and indirect
interest in stock of a foreign corporation
will not terminate a sharcholder's
section 1295 election with respect to the
foreign corporation. Therefore, Ifa
shareholder reacquires a direct or
indirect interest in any stock of the
foreign corporation, that stock Is
considered to be stock for which an
election under section 1295 has been
made and the shareholder is subject to
the income inclusion and reporting
rules required of a sharcholder of a QEF.
* = * x * ‘

(‘F} 4 h

Example 3. * * * 1 P does not make the
section 1295 electon with respact to the FG
stack, C will cantinue to be suiject. inCs
capucily us an indirect sharcholder of FC, ta
the income inclusion and reporting rules
required of shareholders of QEFs in 1999 and
subsequent years for that portion of the FC
stock G is troated as owuing indirectly
through the partnership. * * *

(d} * A &

(3) Indirect ownership of a FFIC
through other FFICs—(i) In general. An
eleclion under section 1285 shall apply
only to the foreign corporation for
which an election is made. Therefore, if
a sharecholder makes an election under
section 1295 to treat a PFIC as a QEF,
that clection applies only to stock in
that forefgn corporation and not to the
stock in any other corporation which
the sharcholder is treated as owning by
virtue ol its ownership of stock in the
(JEF.

(ii) Exomple. The [ollowing example
illusirates the rules of paragraph (d)(3)(i)
of this section:

Evample. In 1988, T, & U.5. parson,
purchased stock of FC, a fureign corporation
Lhat is a PFIC. FC also owns Lhe stock of SC,
a foreign corporation that is a PFIC. T makes
an election under section 1295 1o treat FC as
& QFEF. T's suclion 1295 election applies only
to the stack T owns in FC, and dues not
apply to the stock T indirectly owns in SC.

L] [ * * L]

(e) Time for making a section 1295
election—{1) In genoeral. Except as
provided in § 1.1295-3, a shareholder
making the section 1295 election must
make the election on or before the due
date, as extended under section 6081
{clection due date), for Bling the
shareholder’s income tax return for the
first taxable year to which the clection
will apply. The section 1295 election
must be made in the original return for
thal year, or in an amended return,
provided the amended return is filed on
or before the cleclion due date.

(2) Examples. The following examples
illustrate the rules of paragraph (e)(1} of
this section:

Example 1. In 1998, C, a dulnestic
corporslion, purchased stock of FC, a foreign
corporation that is g PFIC, Both C and FC are
calendar year taxpayers. { wishes to make
the section 1295 election for its taxable year
ended Decernber 31, 1998, The sectiun 1295
vlection roust be mmade on or before March 15,
19989, the due date of C's 1998 income tax
return as provided by section 6072{b). On
March 14, 1998, C files a request for s three-
month extension of time te fils jts 1908
incomse tax return under section 8081(b). C's
time to file its 1998 income tax return and
v make the section 1295 election is thereby
extended to Juno 15, 1009,

Example 2. The {acts ure the sume as in
Exomple 1 except that on May 1, 1999, C
filed ils 1998 incotne tax relutn and failed to
include the seclion 1295 election. C may file
an amended income tax relurn for 1998 to
make the section 1295 election providad the
umended return is filed on or befors the
extended due dale of June 15, 1099,

- & * * -
* A %

(3) Effective dote. See paragraph (k) of
this section for special applicability dale
of Paragmph {£} of this section.

gj * & &

(3) Annual Intermediary Statement. In
the case of a U.S. person that is an
indirect shareholder of a PFIC that is
owned through an inlermediary, as
defined in paragraph {j} of this section,
an Annual Intermediary Statement
issued by an intermediary comtaining
the information described in paragraph
(23(1) of this section and reporting the
indirect shareholder’s pro tata share of
the ordinary earnings and net capital
gain of the QEF as described in
paragraph {g)(1)(ii}{A] of this section,
may be provided to the indirect
shareholder in lieu of the PFIC Annual
Information Statement if the following
condilions are satisfied— :

* * x L L]

{5} Effective date. See pavagraph [k} of
this section (or special applicability date
of paragraph {g) of this section.

{l)a} Transition rules. Taxpayers may
rely on Notice 88-125 (1088-2 C.B. 635)
(see § 601.601(d){2} of this chapter), for
rules on making and maintaining
elections for shareholder election vears
(as defined in paragraph (j) of this
section) beginning after Decernber 31,
1086, and before January 1, 1998.* * *
Li L] * * »

(X) Effective dates. Paragraphs
[b)(2)iii), (b}{3}, (b)(4) and (c) through {j)
of this section are applicable 10 taxabie
vears of sharcholders beginning after
December 31, 1997. However, taxpaysrs
may apply the rules under paragraphs
(b)(4). (f) and (g) of this seclion tv a
taxable year beginning before January 1,
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1998, provided the statute of limitations
on the assossment of tax has not expired
as of April 27, 1998 and, in the case of
paragraph (b)(4) of this section, the
taxpayers who filed the joint return
have consistenily applied the rules of
that section to all taxable years
[ollowing the year the election was
made. Paragraph (b)(3)(v) of ihis section
is applicable as of Febraary 7, 2000,
however a laxpayer may apply the rulas
10 a taxable year prior to the applicable
date provided the stalue of limitalions
on the assessient of 1ax for that taxable
year has not expired,

§1.1295-3T [Redesignated as § 1.1295-3]

Par. 6, Section §1.1295-3T is
redesignated as § 1.1295-3 and the

newly designated section is amended by
revising the section heading and
paragraphs (b}(1) and (c)(5}{i) to read as
follows:

§1.1295-3 Retroactlve elections.
L]

L] * * L]

(b] w

(1} Reasonably believed, within the
meaning of paragraph {d) of this section,
that as of the election due date, as
defined in § 1.1295-1{e), the foreign
corporation was not a PFIC for its
taxable year that ended during the
refrpactive election year;
* ] L] * *

[C] * W X

(8) Time of and manner for filing a
Proteciive Stotement~(i) In general,

Except as provided in paragraph
{c)(3)(ii} of this section, a Protective
Statement must be attached to the
shareholder’s federal income tax return
for the shareholder's first taxable year to
which the Protective Statement will
apply. The sharcholder must file its
return and the copy of the Protective
Statemnent by the due date, as extended
under section 6081, for the return.

* [ 3 L] ® *

Par. 7. In the list below, for cach
seclion indicated in the left column,
remove the languags in the middle
celumn and add the language in the
right calumn,

Affected Section Remove Add
1.1293-1(cM1), last sentence §1.285-1TU corvscesrrvermamsrrarsersmmssmenssomsssssssssseeens §1.1295-1{]}.
1.1293-1(){2)(7), firSt SENENCE wovereervrveeserasrs s emnsssrrases §1.1285-1T(D)}2) §1.1295-1(d)(2).
1, 12953 (L) ivHAY stock), and stock) and
1.1295-1(c){2){ii}, first sentence 1296(a) 1297(a)
1.1295-1{c)2)ii}, first SENENCE .....cccovvvvrmicecisvsrrrreren | 1287 (D)1} " 1298(b){1).
1.1295-1{c){2)(iv}, last sentence ..... oo | §11283-1T(C). wiirinn §1.1283-1(c).
1.1295-1(d)(1), last sentents ......ecevisrssniicinsccssnsnnnns | §0)5) {d)6)
1.1295-1{d)(2}{IM{A), last sentence §1.9293-1T(c)(1), §1.1293-1(c){1).
1,1265-1{d}(2)(ii), last sentence §1.1293-1T{c)(3}, §1.1293-1{c){1),
1,1295-1(d)(2)(iii}, last sentence §1.9293-1T(CI(1), crrrneremvinirmrsovrrmemmmssininns §1.1293-1{c){1),
1.1285-1{d}(B}, first SentenCe _....verieveore s cessraronseenteinas §1.9281=1T(0), covvvervrrmtiscissanrsmsemssenseessesssimessnnns | §1.1291-1(8),
1.1285-1(R{1)(ifi}, last sentence QEF calculated the QEF's PFIC calcutated the PFIC's
1.1285-1{g)(1} introguctory text, second sentence, last | representation— ... represeniations—

word.
1.1295-1(g)( 1)) {A) §1.1283-1T{a}{2) §1.1293-1{a)(2)
1.1285-1(h), second senlence §1.1285-1T §1.12951
1.1205-1{}{1)(i}, Jast sentence never was made. was never made.
through 1297 ...ieriisiisnrsnrenn through 1298

1.1295-1{I{3) it}

1.1295-3{a), first sentence

§1.1295-1(),

§1.9205-17(),

1.1285-3(a}, first sentenca

§1.1285-1T(e)

1.1295-3(b)(2)

§1.1295-1{8)

1.1295-3(c)(3)

1.1285-3{c){4){I){A), third sentence .,

1.1295-3(cH{E)i}, jast sentence

and 1297 .ivcrcarinsinersinresnne and 1298
§1.3295-TT(0), oo cvrrre e rismsner s arrsesmsssn e resanems reasasen §1.1295-1(q),
......... nent of taxes . assessment of all PFIC re-
lated taxes

see § 1.1295-1T{c)(2){iH).

see §1.1295-1{c)(2)(ili).

section 1286(a)

section 1297(a)

1.1295-3(d){ 1), first sentence

section 12586(a)

section 1297{a)

1.1295-3{a){1), second senience

1,1295-3(f)(2)7) introductory text, second sentence ........

§1.1295-1T(d).

PFIC and the avallability .......c.cccmummmrmannn

FPFIC and of the availability
§1.1295--1{d}.

1.1295-3(f){4){v}), first sentence

§1.1295-1(d).

1.1295-3(g)(3), first sentence

§1.1295-17(d).

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 8. The authority citalion for part
602 continues to read as follows;

Authority: 26 LL.S,C. 7805.

Par. 9. In 602.101, paragraph (b) is
amended by removing the entries for
§1.1295-1T and 1.1295-3T and adding
entries in nunerical order to the table
to read as follows:

§602,101 OMB Control numbers.

* - x E *

[h]ttt

: ) Current
CFR part or section where
idenlified and describeg  OMB control
L -« - * -
1.9295-1 i 15465~1585
112953 oo s 1545-1555
L L] L] *

Robert E. Wenzel,

Deputy Commissioner of Internal Ruvenus,
Approved: January 14, 2000.

Jonathan Talisman,

Acting Assistant Secretury of the Treasury.

[FR Dine, 001892 Filed 2-4-00; B:45 am)

BILLING CODE AB3D-01.P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enfercement

30 CFR Part 946
[VA-114-FOR]

Virginla Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement {QSM),
Intericr.

ACTION: Final rule; approval of
amendment.

SUMMARY: (J5M is approving an
amendment te the Virginia permanent
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QUALIFIED ELECTING FUNDS— §1293 (1 33,060)

Interest on Tax Defarral

® ® CCH Explanation

treated in the same manner as foreign currency gain, which is attributable to

a Code Sec. 988 transaction.—CCH.

40 Regulated investment companies.—The
IRS has provided guidance for regulated invest-
ment companies that may wish to elect to mark-
to-market their stock in passive foreign invest-
ment companies as provided in Proposed Reg.
§ 1.1231-8. According to the IRS, the final regula-
tions will provide that eligible RICs may apply
Proposed Reg. §1.1291-8 for tax years ending
after March 31, 1992 and before April 1, 1993,

Natice 92-53, 1992-2 CB 184,

50 Multi-tier qualified electing funds.—Pro-
vided certain requirements were met, na gain or

loss would be recognized to a foreign parent corpo-
ration and its [irst-tier and second-tier foreign
subsidiaries by reason of the complete liquidation
of the second-tier subsidiary. If the three corpora-
tions were qualified electing funds with respect 10
a QEF shareholder, for all their tax years as
passive [oreign investment companies, all of
which years were wholly or partly included in the
QEF shareholder’s holding period, the QEF share-
holder would not be taxed on the indirect disposi-
tion of the second-tier subsidiary.
IRS Letter Ruling 9007014, November 16, 1989

}

i+

[

[133,060] CURRENT TAXATION OF INCOME FROM

GUALIFIED ELECTING FUNDS

Sec. 1293 (1986 Code). (a) INCLUSION.—

{1} IN GENERAL.—Every United States person who owns (or is treated under section
1297(a) as owning) stock of a qualified electing fund at any time during the taxable year
of such fund shail include in gross income—

(A) as ordinary income, such sharcholder's pre rata share of the ordinary
carnings of such fund for such year, and

(B) as long-term capital gain, such shareholder’s pro rata share of the net
capital gain of such fund for such year.

{2) YEAR OF INCLUSION.—The inclusion under paragraph (1) shall be for the taxable
year of the shareholder in which or with which the taxable year of the fund ends.

{b) PRO RaTa SHARE.—The pro rata share referred to in subsection (a) in the case of any
shareholder is the amount which would have been distributed with respect to the share-
holder's stock if, on each day during the taxable year of the fund, the fund had distributed to
each sharcholder 2 pro rata share of that day's ratable share of the fund's ordinary carnings
and net capital gain for such year. To the extent provided in regulations, if the fund
establishes to the satisfaction of the Secretary that it uses a shorter period than the taxable
year to determine shareholders’ interests in the eamnings of such fund, pro rata shares may be
determined by using such shorter period.

{c} PREVIOUSLY TAXED AMOUNTS DISTRIBUTED Tax FREE.—If the taxpayer establishes to
the satisfaction of the Secretary that any amount distributed by a passive foreign investment
company is paid out of earnings and profits of the company which were included under
subsection {a) in the income of any United States person, such amount shall be treated, for
purposes of this chapter, as a distribution which is not a dividend; except that such
distribution shall immediately reduce carnings and profits. H the passive foreign investment
company i3 a controlled foreign corparation (as defined in section 957(a)), the preceding
sentence shall not apply to any United States shareholder {as defined tn section 951(b)) in
such corporation, and, in applying section 959 to any such sharehoider, any inclusion under
this section shall be treated as an inchesion under section 95 1{a)( 1 XAk

(d) BasIS ADNMUSTMENTS.—The basis of the taxpayer's stock in a passive (oreign invese-
ment company shall be—=
(1) increased by any amount which is included in the income of the taxpayer under
subsection (a) with respect to such stock, and
(2) decreased by any amount distributed with respect to such stock which is not
includible in the income of the taxpayer by reason of subsection {c).

A similar rule shal] apply ako in the case of any property if by reason of holding such
property the taxpayer is treated under section 1297(a) as ewning stock in a qualified electing
{und.

86 Code—

1 33,043.40 Code §1293(a)1)A) ©1996, CCH INCORPORATED
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(¢} ORDINARY EARNINGS.—F o purposes of this section-—

(1) ORDINARY EARNINGS~—The term “‘ordinary earrungs” means the excess of the
earnings and profits of the qualified electing fund for the taxable year over its net
capital gain for such taxable year,

{2) LIMITATION ON NET CAPITAL GAIN.—A qualified electing fund's net caputal gain
for any taxable year shall not exceed its earnings and profits for such taxable year.

(3} DETERMINATION OF EARNINGS AND PROFITS.—~The earnings and profits of any
qualified electing fund shall be determined without regard to paragraphs {4}, {5), and (8)
_ of section 312{n). Under regulations, the preceding sentence shall not apply to the extent
it would increase earnings and profits by an amount which was previously distributed by
the qualified electing fund.

() FOREIGN TaX CREDIT ALLOWED IN THE CASE OF 10-PERCENT CORPORATE SHAREHOLDER.
—For purposes of section 560—

(1) any amount included in the gross income under subsection (a) shall be treated as
il it were included under section 351(a), and -

(2} any amount excluded {rom gross income wunder subsection {c} shail be treated in
the same manner as amounts excluded from gross income under section $39.

(g) OTHER SPECIAL RULES—

(1) EXCEFTION FOR CERTAIN INCOME.—For purposes of determining the amount
included in the gross income of any person under this section, the ordinary earnings and
net capital gain of a qualilied electing fund shall not include any item of income received
by such fund if—

(A) such fund is a controlled foreign corporation {as defined in section 957(a})
and such person is a United States shareholder {as defined in section 951(b)) in such
fund, and

{B) such person establishes to the satisfaction of the Secretary that—

(i) such income was subject to an effective rate of income tax imposed by a
foreign country greater than 90 percent of the maximum rate of tax specified in
section 11, or

(i) such income is—

86 Code

([} from sources within the United States,

(II) effectivety connected with the conduct by the qualified electing
fund of a trade or business in the United States, and

{III} not exempt from taxation (ar subject to & reduced rate of tax)
pursuant to a treaty obligation of the United States.

{2} PREVENTION OF DOUBLE INCLUSION.—The Secretary shall prescribe such adjust-
ment to the provisions of this section as may be necessary 1o prevent the same item of
income of a qualified electing fund from being included in the gross income of 2 United

States persan more than once,

Ot Added by P.L. 99-514. Amended by P.L.
103-66 and P.L. 100-647, For detaily, see the Code
Veolumes.

Committee Reports on P.L. 103-66 {Omnibus
Budget Reconciliation Act of 1993)

23 Earnings of controlled fereigm corporations
—The bill limits the availability of deferral of US tax
on certain earmings of controlled foreign corparations. As
explained in detail below, the bl gererally requires
current inclusions in the income of U S sharcholders of a
controlled foreign corporation 10 the extent of the corpos
ration's accumulated earnings invesiad in exces passive
assets, The bill alse conforms the weaunent of eunings
of controlled foreign corparabons nvotad in LLS prop-
erty to the new rules for eamungs invested in excess
passive assets, and mahes celated modifications to other
rules applicable 0 controlied foreigh corporations and
PFICs.

97(11) CCH—Standard Federal Tax Reports

Modification of certain PFIC rules in the case of LJ.5
shareholders of controllad fareight carporaLions. —

The till modifies the present-law rules for applying
the PFIC asset 1est in the case of US sharehciders of
controlled foreign corporations [N testing & controlled
foreign corporation for PFIC status wath respect o ity
~U.S. sharehalders,” under the bill, assets generally are
measured by adjsted basis as determuned for purpeses
of calculating earnings and profits, with B0 0pLION to use
fair market value,

Adjusced basis for this purpoese i modified to take intg
account cerain research and upenumental expenditures
and certain payments for e use of intanpble property
that is licensed to the controlled formign corporation
First. the aggregate adpsted bacis of the 10tal assets of
the conuvlled foreign corporation 8 uwressed by the
loal amount of research and development expendilure
made by the controlled foreign corporation. for qualified
research or experimental expenditures (a8 defined for
purposes of Code section 174 and the Treasury requla-

Code § 1293(gX2) ¥ 33,060
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Payment Extension Election
® @ CCH Explanatiop..
(without extensions) for the tax year in which such disposition or cessation T
occurs. Events causing the termination of an extension are: (1) any distribu-
tion of previcusly taxed earnings not includible in the shareholder's income
under Code Sec. 1293(c); (2} a transfer of PF1C stack; (3) the discontinuance
of & PFIC as a qualified electing fund; and (4) ans direct or indirect loans to
the shareholder (Code Sec. 1294(c); Temporary Reg. § 1.1294-1T(e)). For this
purpose, a distribution is treated as made from the most recently accumu-
lated earnings and profits (Code Sec. 1294(c)(1)(B)). Events (2} and (3},
above, will cause all unexpired payment extensions to terminate as indicated
above,

.03 Election procedures.—The election to defer payment of tax on
undistributed earmings of a qualified electing fund (QEF) must be made not
later than the time for filing a return {including extensions) for the tax year
{Code Sec. 1294{d)). The election must be made on Form 8621 (Return by a
Shareholder of a Passive Foreign Investment Company or Qualified Electing
Fund), or equivalent, for any tax year in which the shareholder reports
income under Code Sec. 1293. The election must be made by the due date, as
extended, of the shareholder's tax return for the year (except where the
shareholder receives late notification from the QEF) (Temporary Reg.
§1.1294-1T(c)).—CCH. |

[] 33,100} QUALIFIED ELECTING FUND

Sec. 1295 (1986 Codel. (a) GENERAL RULE—For purposes of this part, any passive
foreign investment company shal) be treated as a qualified electing fund with respect to the
taxpayer if—

{1) an election by the taxpayer under subsection (b) applies to such company for the
taxable year, and

(2) such company complies with such requirements as the Secretary may presaibe
for purposes of ~—
{A) determining the ordinary earnings and net capital gain of such company,

{B) otherwise carrying out the purposes _of this subpart.
{b) ELECTION.—~

{}) IN GENERAL—A taxpayer may make an election under this subsection with
respect o any passive foreign investment company {or any taxable year of the taxpayer.
Such an election, once made with respect to any company, shall apply to all subsequent
taxable years of the taxpayer with respect (o such company unless revoked by the
taxpayer with the consent of the Secretary.

(2) WHEN MADE.—An election under this subsection may be made for any taxable
year at any lime on o before the due date (determined with regand to extensions) for
filing the return of the tax imposed by this chapter for such taxable year. Ta the extent
provided in regulations, such an election may be made later than as required in the
preceding sentence where the taxpayer [ails to make a timely election because the
taxpayer reasonably belicved that the company was not 2 passive (oreign investment

36 Code——

COMPATTY.

01 Added by P.L. 93514, Amended by P.L.  clction to be a qualified clecting fund is to be made 2t

. the 1.5, investor Yevel, rather than at Uw company
100-647, For details, see the Code Yolumes. The investor: pnblriuie S ol MM
. . where the PFIC complies with appropriste requirements
Committea Reports on P.L. 100-647 (a3 prescribed by regulation) to determine the income of
(Technical and Miscellaneous Revenue Act of  the company and other information necosary to carry
1988] out the PFIC provisiona The effect of the elaction i to

ueat 2 PFIC a3 a qualified electing fumd wnth respect to
24 [Election to trest PFIC stock as stock im @ each clecting investor so that, for examphe, an clecting
qualified electing fundl—The GR provides thal the  investor wiil not be subject to the defaTed Wx and

97(11) CCH~Standard Federal Tax Reports Code § 1295(6X2) 133,100



