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A. 
Justification
1.
Necessity for the Information Collection

We recently have taken the opportunity to reconsider the standards we established to qualify persons as accredited investors under the safe harbor provided under Regulation D and our rules for certain small offerings.  We note our staff’s observation in its study that “inflation, along with the sustained growth in wealth and income of the 1990s, has boosted a substantial number of investors past the ‘accredited investor’ standard.”
  Based on analysis conducted by our Office of Economic Analysis, we also note that the increase in investor wealth is due in part to the increase in the values of personal residences since 1982.  Accordingly, many individual investors today may be eligible to make investments in privately offered investment pools as accredited investors that previously may not have qualified as such for those investments.  Moreover, private pools have become increasingly complex and involve risks not generally associated with many other issuers of securities.
  Not only do private pools often use complicated investment strategies, but there is minimal information available about them in the public domain.  Accordingly, investors may not have access to the kind of information provided through our system of securities registration and therefore may find it difficult to appreciate the unique risks of these pools, including those with respect to undisclosed conflicts of interest, complex fee structures and the higher risk that may accompany such pools’ anticipated returns.

We note that natural persons may have indirect exposure to private pools as a result of their participation in pension plans and investment in certain pooled investment vehicles that invest in private pools.  Such plans and vehicles are generally administered by entities of plan fiduciaries and registered investment professionals.  This protection is not present in the case of natural persons who seek to invest in private pools that rely on the exclusion from the definition of investment company provided by section 3(c)(1) (“3(c)(1) Pools”) of the Investment Company Act of 1940 (“Investment Company Act”) outside of the structure of such pension plans and pooled investment vehicles.  Moreover, while the existing net worth and income tests provide some investor protection, we believe that additional protections may be appropriate.

The investor protections that we believe may be lacking with respect to 3(c)(1) Pools already exist for private pools that rely on the exclusion from the definition of investment company provided by section 3(c)(7) of the Investment Company Act (“3(c)(7) Pools”).
  Natural persons who invest in such pools are required to own $5 million in certain investments at the time of their investment in the pool.
  In addition, for a 3(c)(7) Pool to rely on the safe harbor provided by Regulation D, the pool must limit the sale of its securities to qualified purchasers who also meet the definition of accredited investor.  Accordingly, 3(c)(7) Pools are subject to a two-step approach that is designed to provide assurance that an investor has a level of knowledge and financial sophistication and the ability to bear the economic risk of the investment in such pools, as demonstrated by the investor’s investment experience and also, for natural persons, that person’s net worth or income.

We believe that such a two-step approach may provide important, additional investor protections to natural persons who invest in certain 3(c)(1) Pools.  Accordingly, the proposed rules governing investments in such pools incorporate that approach.  Public comment has been invited with respect to the proposed approach.
2.
Purpose of the Information Collection
An important purpose of the notice is to collect empirical data, which provides a continuing basis for action by the Commission either in terms of amending existing rules and regulations or proposing new ones.  Further, the Form allows the Commission to elicit information necessary in assessing the effectiveness of Regulation D and Section 4(6) as capital-raising devices for small businesses.

3.
Role of Improved Information Technology


Form D is not filed using the Commission’s electronic filing system (Electronic Data Gathering, Analysis and Retrieval or “EDGAR”).  However, such filings will be considered for electronic submission in the future.
4.
Efforts to Identify Duplication


There is no public source for the information provided on Form D.

5.
Effect on Small Entities


The proposed rules would apply equally to private pools that are small entities and to other private pools.  The Commission estimates that the proposed rules may result in some one-time formatting and ongoing costs and burdens that would be imposed on all affected private pools, but which may have a relatively greater impact on smaller firms.  These include the costs related to amending investor questionnaires and other administrative documents and procedures, and implementing such procedures.  These costs also could include expenses for computer time, legal and accounting fees, and information technology and compliance staff.  However, many sponsors of 3(c)(1) Pools also sponsor 3(c)(7) Pools and therefore may already be familiar with the systems necessary to monitor the financial eligibility of investors.

With respect to the proposed rules, the Commission considered special requirements for small entities.  We believe that excepting small entities from the proposed rules would be inconsistent with the Commission’s goal of investor protection, however, we have invited public comment on excepting small entities.


We review all rules periodically, as required by the Regulatory Flexibility Act, to identify methods to minimize recordkeeping or reporting requirements affecting small businesses.

6.
Consequences of Less Frequent Collection


With the proposed rules, the frequency with which information from Form D is collected would not change.

7.
Inconsistencies with Guidelines in 5 CFR 1320.5(d)(2)


Multiple copies of the Form D are needed because they must be distributed to several different offices, including the File Desk whose copy goes to the contractor and is key punched into a Form D database; the Public Reference Room, the appropriate Regional Office; the contractor responsible for microfiche copies of Commission Documents; and the Office of Small Business in the Division of Corporation Finance.
8.
Consultation Outside the Agency


Form D has previously been amended through rulemaking actions pursuant to the Administrative Procedures Act.  We have invited public comment on our proposed rules.  Comments are generally received from registrants, trade associations, the legal and accounting professions, and other interested parties.

9.
Payment of Gift to Respondents


Not Applicable.

10.
Assurance of Confidentiality


Not Applicable.

11.
Sensitive Questions


Not Applicable.

12.
Estimate of Hour Burden


We estimate that if the proposed rules are adopted, the estimated burden for responding to the collection of information in Form D would not increase for most companies because the information required in the form would not change.  The number of eligible accredited investors available to invest in issuers relying on section 3(c)(1) of the Investment Company Act and registering with the Commission on Form D, however, would likely decrease.  Such a decrease in accredited investors may result in either issuers reducing the number of offerings they make, or increasing the number of non-accredited investors in their pools.

The currently approved collection of information in Form D is 17,500 hours.
  We estimate that there may be 20 fewer filings as a result of the proposed rules.
  Accordingly, we estimate the proposed rules would reduce the annual aggregate information collection burden under Form D by 20 hours
 for a total of 17,480 hours.  We have invited public comment on the estimate of hour burden.
13.
Estimate of Total Annual Cost Burden


Cost burden is the cost of goods and services purchased to prepare and update reports filed on Form D, such as for the services of outside counsel.  The cost burden does not include the hour burden discussed in Item 12.  Estimates are based on the Commission’s experience with the filing of Form D.
The total annual cost burden to respondents for outside professionals associated with the collection of data relating to Form D is currently $15,750.00.
  The estimated cost burden is made solely for purposes of the Paperwork Reduction Act.  It is not derived from a comprehensive or even a representative survey of the costs of Commission rules and forms.  We estimate that, as a result of the proposed rules, there may be 20 fewer filings on Form D.  Thus, we estimate that the external costs for Form D resulting from the proposed rules would be $15,732,000.
  We have invited public comment on the estimate of total annualized cost burden.
14.
Estimate of Cost to the Federal Government

There is no information readily available to estimate the cost to the federal government.  However, professional staff members of the Office of Small Business skim Form D on a daily basis for inputting into the Form D database created by an independent contractor.  On average, each Form D requires 2 minutes of time at a cost of $.84 for a total cost of $29,368.08.

15.
Explanation of Changes in Burden

We estimate that complying with the proposed rules would decrease the hour burden for filing Form D by 20 hours for a total of 17,480 hours.  The cost burden would decrease by $18,000 as a result of the proposed rules.

16.
Information Collection Planned for Statistical Purposes


Not Applicable.

17.
Approval to not Display Expiration Date


Not Applicable.

18.
Exceptions to Certification Statement


Not Applicable.

B.
Collections of Information Employing Statistical Methods

Not Applicable.

� 	See Implications of the Growth of Hedge Funds, Staff Report to the United States Securities and Exchange Commission, available at � HYPERLINK "http://www.sec.gov/spotlight/hedgefunds.htm" ��http://www.sec.gov/spotlight/hedgefunds.htm� (“2003 Staff Study”) at text accompanying n.271.


� 	See generally 2003 Staff Study, Id.


� 	Investment Company Act section 3(c)(1) or (7).  Section 3(c)(1) excludes from the definition of investment company an issuer the securities (other than short-term paper) of which are beneficially owned by not more than 100 persons and that is not making or proposing to make a public offering of its securities. Section 3(c)(7) excludes from the definition of investment company an issuer the outstanding securities of which are owned exclusively by persons who, at the time of acquisition of such securities, are “qualified purchasers” and that is not making or proposing to make a public offering of its securities.  “Qualified purchaser” is defined in section 2(a)(51) of the Investment Company Act generally to include a natural person (or a company owned by two or more related natural persons) who owns not less than $5,000,000 in investments; a person, acting for its own account or accounts of other qualified purchasers, who owns and invests on a discretionary basis, not less than $25,000,000; and a trust whose trustee, and each of its settlors, is a qualified purchaser.


� 	Investment Company Act section 2(a)(51)(A).  See also note 5 (definition of “qualified purchaser” as it relates to natural persons).  See S. Rep. No. 293, 104th Cong., 2d Sess. 3-4 (1996) at 10 (“The qualified purchaser pool reflects the Committee’s recognition that financially sophisticated investors are in a position to appreciate the risks associated with investment pools that do not have the Investment Company Act’s protections.  Generally, these investors can evaluate on their own behalf matters such as the level of a fund’s management fees, governance provisions, transactions with affiliates, investment risk, leverage, and redemptions rights.”).


� 	We note that an issuer electing to use the rule 506 exemption would not be able to sell to more than 35 non-accredited investors.


� 	Approximately 17,500 issuers file Form D and its takes an estimated 4 hours to prepare for a total annual burden of 70,000 hours.  It is estimated that 25% of the total burden hours (17,500 hours) is prepared by the issuer.


� 	In fiscal year 2006, 19,250 filings were submitted to the Commission on Form D.  Form D does not contain sufficient information to allow the Commission to determine whether a filer is an operating company, a 3(c)(7) Pool or a 3(c)(1) Pool.  Of the 19,250 filings on Form D, we estimate that 20%, or 3,850 filings, were made by 3(c)(1) and 3(c)(7) Pools.  Of those 3,850 filings, we estimate that 10%, or 385 filings, were made by filers that are 3(c)(1) Pools.  Of the filers that are 3(c)(1) Pools, we estimate that 5% might not make new offerings as a result of our proposed rules, resulting in an estimated decrease of 20 filings on Form D.


� 	An estimated reduction of 20 filings on Form D at 1 hour each (20 x 1 = 20).  We estimate that each filer spends approximately 1 hour in preparing a filing on Form D.


� 	It is estimated that 75% of the 70,000 in total burden hours (52,500 hours) is prepared by outside counsel.  It is estimated that it will cost $300 per hour ($300 x 52,500) for a total of $15,750,000.


� 	It is estimated that 75% of the estimated 69,920 in total burden hours (52,440 hours) is prepared by outside counsel.  It is estimated that it will cost $300 per hour ($300 x 52,440) for a total of $15,732,000.
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