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v “0I) there has been no prior distribution under
- the plan to such participant to which this subpara-
ira h applied. - '

A plan shall not be treated as failing to meet the distribu-

tion requirements of subsection (d) bﬂﬂ;‘eason of a distribu-

tion to which this subparagraph applies.

“B) ELECTION TO DEFER COMMENCEMENT OF DISTRIBU-
TIONS.—The total amount payable to a participant under
the plan shall not be treated as made available merely be-
cause the participant may elect to defer commencement of
distributions under the plan if—

“(i) such election is made after amounts may be
available under the plan in accordance with subsection

(d)XI)XA) and before commencemnent of such distribu-

tions, and

“ii} the participant may make only 1 such elec-
tion.”,

(b) CoST-OF-LIVING ADJUSTMENT OF MAXIMUM DEFERRAL
AMOUNT.—Subsection (e) of section 457, as amended by section
1444(b)(2) (relating to governmental plans), is amended by aedding
at the end the following new paragraph:

15} COST-OF-LIVING ADJUSTMENT OF MAXIMUM DEFERRAL
AMOUNT.—The Secretarv shall adjust the $7,500 amount speci-
fied in subsections (b)(2) and (c)(1) at the same time and in the
same manner as under section 415(d), ¢t that the base pe-
riod shall be the calendar quarter ending tember 30, 1994,
and any increase under this paragraph which is not a multiple
of $500 shall be rounded to the next lowest multiple of $500.7.
(¢) EFFECTIVE DATE.—The amendments made by this section

shall apply to taxable years beginning after December 31, 1996.
SEC. 1443. TRUST REQUIREMENT FOR DEFERRED COMPENSATION
PLANS OF STATE AND LOCAL GOVERNMENTS,

(a} IN GENERAL —Section 457 is amended by adding at the end
the following new subsection:

(g} GOVERNMENTAL PLANS MUST MAINTAIN SET-ASIDES FOR
EXCLUSIVE BENEFIT OF PARTICIPANTS.~

“1) In GENERAL —A plan maintained by an eligible em-
ployer described in subsection (e)(1)(A) shall not be treated as
an eligible deferred compensation plan unless all assets and in-
come of the plan described in subsection (b)(6) are held in trust
for the exclusive benefit of participants and their beneficiaries.

*(2) TAXABILITY OF TRUSTS AND PARTICIPANTS.—For pur-
poses of this title—

“(A) a trust described in paragraph (1) shall be treated
as an organization exempt from taxation under section
501{a), and

“(B) notwithstanding any other provision of this title,
amounts in the trust shail be includible in the gross income
of participants and beneficiaries only to the extent, and at
the time, provided in this section.

“(3) CUSTODIAL ACCOUNTS AND CONTRACTS.—For purposes
of this subsection, custodial accounts and contracts described in
section 401(P shall be trealed as trusts under rules similar to

the rules under section 401(H.".
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(b) CONFORMING AMENDMENT.—Paragraph (6) of section 457(h)
is amended by inserting “except as provided in subsection (g),” be-
fore “which provides that”.

{c) EFFECTIVE DATES.—

(1) IN GENERAL.—Execept as provided in paragraph (2), the
amendments made by this section shall apply to assets and in-
come described in section 457(b)(6) of the Internal Revenue
Code of 1986 held by a plan on and afler the date of the enact-
ment of this Act.

(2} TRANSITION RULE.—In the case of a plan in existence on
the date of the enactment of this Act, a trust need not be estab-
lished by reason of the amendments made by this section before
January 1, 1999

SEC, 1448 TRANSITION RULE FOR COMPUTING MAXIMUM BENEFITS

UNDER SBECTION 415 LIMITATIONS. i

(a) IN GENERAL.—Subparagraph (A) of section 767(dX3) of the
Uruguay Round Agreements Act is amended to read as follows:

“(A) EXCEPTION.—A plan that was adopted and in ef-
fect before December 8, 1994, shall not be required to appiy
the amendments made by subsection (b) with respect to ben-
efits accrued before the earlier of—

“(¢) the later of the date a plan amendment apply-
ing the amendments made by subsection (b) is adopted
or made effective, or

i) the first day of the first limitation year begin-
ning after December 31, 1999.

Determinations under section 415(bX2)XE) of the Internal

Revenue Code of 1386 before such earlier date shall be

made with respect to such benefits on the basis of such sec-

tion as in effect on December 7, 1994 (except that the modi-
fication made by section 1449(b) of the Small Business Job

Protection Act of 1996 shall be taken into account), and the

provisions of the plan as in effect on December 7, 1994, but

only if such provisions of the plan meet the requirements of
such section (as so in effect).”.

(b) MODIFICATION OF CERTAIN ASSUMPTIONS FOR ADJUSTING
BENEFTTS OF DEFINED BENEFIT PLANS FOR EARLY RETIREES.—Sub-
paragraph (E) of section 415(b)(2) (relating to limitation on certain
assumptions) is amended—

(1) by striking “Except as prouvided in clause (ii), for pur-
poses of adjusting any benefit or limitation under subpara-
graph (B) or (C),” in clause (i) and inserting “For purposes of
adjusting any limitation under subparagraph (C) and, except as
provided in clause (ii), for purposes of adjusting any benefit
under subparagraph (B),”, and

(2) by striking “For purposes of adjusting the benefit or lim-
itation of any form of benefit subject to section 417(e)(3),” in
clause (ii) and inserting “For purposes of adjusting any benefit
under subparagraph (B} for any form of benefit subject to sec-
tion 417(eX3),".

(¢c) EFFECTIVE DATE.—The amendments made by this section
shall take effect as if included in the provisions of section 767 of the
Uruguay Round Agreements Act.
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Senate amendment
The Senate amendment is the same as the House bill.

Conference agreement
The conference agreement follows the House bill and the Sen.
ate amendrment.

7. TREATMENT OF DEFERRED COMPENSATION PLANS QF STATE AND
LOCAL GOVERNMENTS AND TAX-EXEMPT ORGANIZATIONS

(Sec. 1447 of the House bill and the Senate amendment.)

Present law

Under an unfunded deferred compensation plan of a State or
local government or a tax-exempt organization (a “sec. 457 plan”),
an employee who elects to defer the receipt of current compensa-
tion is taxed on the amounts deferred when such amounts are paid
or made available. The maximum annual deferral under such a

plan is the lesser of (1) $7,500 or (2) 33% percent of compensatiohi”

{(net of the deferral). .

Amounts deferred under a section 457 plan may not be made’
available to an employee before the earliest of (1) the calendar year
in which the participant attains age 70%2, (2) when the participant
is separated from the service with the employer, or (3) when the
participant ia faced with an unforeseeable emergency.

Benefits under a section 457 plan are not treated as made
available if the participant may elect to receive a lump sum pay-
able after separation from service and within 60 days of the elec-
tion. This exception is available only if the total amount payable
to the participant under the plan does not exceed $3,500 and no ad-
ditional amounts may be deferred under the plan with respect to
the participant.

House bill

The House bill makes three changes to the rules governing sec-

tion 457 plans. ’
The II:jlarms«a bill: (1) permits in-service distributions of accounts
that do not exceed $3,500 under certain circumstances; (2) in-
creases the number of elections that can be made with respect to
the time distributions must begin under the plan; and (3) provides
for indexing (in $500 increments) of the dollar limit on deferrals.

Effective date.—The provision is effective for taxable years be-

ginning after December 31, 1996.

Senate amendment
The Senate amendment is the same as the House bill.

Conference agreement
The conference agreement follows the House bill and the Sen-
ate amendment.

8. TRUST REQUIREMENT FOR DEFERRED COMPENSATION PLANS OF
STATE AND LOCAL GOVERNMENTS

(Sec. 1448 of the House bill and the Senate amendment.}
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Present law

Until deferrals under an unfunded deferred compensation plan
of a State or local government or a tax-exempt organtzation {(a “sec.
457 plan™ are made available to a plan participant, the amounts
deferred, all property and rights pu with such amounts, and
all income attributable to such amounts, property, or rights must
remain solely the property and rights of the employer, subject only
to the claims of the employer's general creditors.

House bill

Under the House bill, all amounts deferred under a section 457
plan maintained by a State and local governmental employer have
te be held in trust {or custodial account or annuity contract) for the
exclusive benefit of employees. The trust {or custodial account or
annuity contract) is provided tax-exempt status. Amounts arve not
considered made available merely because they are held in a trust,
custodial account, or annuity contract.

Effective date.—~The provision generally is effective with re-
spect to amounts held on or afier the date of enacttment. In the
case of amounts deferred before the date of enactment (and income
thereon), the trust requirement does not have to be satisfied until
January 1, 1999

Senate amendment

The Senate amendment is the same as the House bill.

Effective date.—The Senate amendment is the same as the
House hill, except that in the case of plans in existence on the date
of enactment, the trust requirement does not have to be satisfied
until January 1, 1999. Thus, deferrals prior to and after the date
of enactment (and earnings thereon) do not have to be held in trust
(or custodial account or annuity contract) until January 1, 1999,

Conference agreement

The conference agreement follows the House bill and the Sen-
ate amendment{. The conference agreement clarifies that amounts
heid in trust (or custodial account or annuity contract), may be
loaned to plan participants (or beneficiaries) pursuant to rules ap-
plicable to loans from qualified plans (sec. 72(p)).3% A section 457
plan is not required to permit loans. The conferees intend that the
imcome inclusion rules in the Code (secs. 83 and 402(b), do not
apply to amounts deferred under the section 457 plan (and income
thereon) merely because such amounts are contributed to the trust
(or custodial account or annuity contract).

Effective date.—The conference agreement follows the House
bill and the Senate amendment. Under the conference agreement,
in the case of plans in existence on the date of enactment, the trust
requirement does not have to be satisfied until January 1, 1999.
Thus, deferrals prior to and after the date of enactment (and earn-
ings thereon) do not have to be held in trust (or custodial account
or annuity contract) until January 1, 1999,

33 Under section 72(p), a loan from a plan is treated as a distribution unless the loan generaily
(1) does not exceed certain limits (generally, the lesser of $50,000 or cne-half of the parlicipant’s
vestad plan benefit; (2) must be repaid within 5 years; and (3} must be amortized on & substan.
tiaily level basis with payments at least quarterly.
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the preceding sentence, the custodian of such ac-
count will be treated as the trustee thereof.

(e} Nonbank trustee—{1) In general The trus-
tee of a trust described in paragraph (b) of this
section may be a person other than a bank if the
person demeonstrates Lo the satisfaction of the
Commissioner that the maaner in which the per-
son will administer trusts will be consistent with
the requitements of section 408, The person must
demonstrate by written applicatien that the re-
quirements of paragraph (eX2) te (eX&) of this
section will be met. The written appiication maust
be sent ta the address prescribed by the Commis-
sioner in reveaue rulings, notices, and other gurd-
ance published io the Internal Revenue Bulletin
(see §60060NHAX2NITKD )Y of this chapter). For
procedural and administrative rules, see para-
graph (eX7) of this section.

{2V Fiduciary ability. The applicant must
demansteate in detail its ability to act within the
accepted rudes of fiduciary conduct. Such demon-
stration musi include the follawing elements of
proof: :

(i} Continuity. (A) The applicant must as-
sure the unterrupted performance af its fiduci-
ary dutles notwitlstanding the death or change of
(> awiers. Thus, for example, there muost be sulfy-
cient diversiy in the ownership of the applicant
1o emsure that the death or change of its uwners
will nat interrupt the conduct of its buwnes.
Therefore, the applicant cannot be an individual,

{R) Suffivient diversity in the ownership
of an incorporated applicant iy demonstrated in
the following circumstances

(1} lndividuals each of whom uwns
more than 20 percent of the voting stock in the
applicant own, i the aggregate, no more than 5
percent of such stock,

(2} The applicant has issued securi-
ties registercd under section J2(b) of the Secun-
ties Exchange Act of 1934 (15 USLC 78Ub)) or
required tu be registercd under section 12(gX 1) af
that Act {15 U.S.C.781gX 1D, or

{3 ) The applicant has a parent corpo-
ration within the meaning of section 1363{aX1}
that has issued securitics registered under section
12(h) of the Securitics Exchange Act of 1934 (13
US.C, 781D or required v be registered uader
Sectinn 12(gX 1) of that Act (15 US.C. 781eX1)).

(C) Suflicient diversity in the ewnership
of an applicant that is a partnership means
that—

(1} Individuals each of whom owns
mare than 20 percent of the profits interest in the
partnership own, w the aggregate, no more than
30 percent of such profits interest, and

{2) Individuals each of whom owns
moce than 20 percent of the capital interest in the
partnership own, in the aggregate, no more than
50 percent of such capital interest,

(D) For purpases of this subdivision, the
ownership of stock and of capital and profits in-
terests shall be determined in accordance with the
rules for constructive ownership of stock provided
in section 1563{e) and {{}2). For this purpxe, the
rules for constructive ownership of stock provided
in section 1563(e) and (fX2) shail apply 1o a
capital or profils interest in a partnership a< if 1t
were a stick intersst,

{ii} Estabiished location. The applicant
must have an established place of business in the
United States where it is accessible duning every
business day.

(i) Fiduciary experience. The applicant
must have fiduciary expericnce of expertise auffi-
cient to ensure that it will be abie to perform its
fiduciary duties. Evidence of {iduciary experience
must include prool that a sigmificant part of the
business of the applivant consists of exercising
fiduciary powers similar 1o those it will exerci~ if
its application is approved, Evidence of fidvoary
expurtise must include proof that the applicas:
empluvs personnel experienced in the administra-
tion of Niducuary powers similar to thase the appli-
cant wait exercise if its application is approved.

(iv) Fiduciary responsibiity. The appl-
cant must assure comphance with the rule o
fiduoiany conduct wet out in paragraph {eXI} o
this section.

{v} Financial responsibility The applicant
must exhibit 3 high degree of solvency commemnsu-
rate with the obligations imposed by this para-
rraph. Among the factors te be taken into account
are the applivant’s net worth, its fiquidity, and itc
ability to pav its debts a~ they come due,

{3) Capacity to account. The applicant must
demonstrate in detail its experience and compe-
tepce with respect Lo accounting for the interesis
of a large number of individuals {inciuding clow-
jaling and allwcating income earned and pavine
aut distributions te payess). Examples of account-
ing for the interests of a large number of individu-
aks include accounting for the interests of 2 laree
number of <hareholders in a reewdated investment
company and accouniing tur the interests of a
targe number of variable annuity contract hoid-
s

{4} Fitness 1o handle funds—{i} In general
The applicant must demonstrate in detail its ex-
penience and competence with respect to other
activitwes normally associated with the handling
of retirement (unds.

Reg. § 1.408-2(e)(4)
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(i} Examples. Examples of activities nor-
mally associated with the handling of retirement
funds inciude:

{A) To reccive, issue revcipls for, and
safely keep securilies;
(B) Ta callect income;

{C) Te execule such ownership certidi-
cates, to keep such records, make such returns,
and render such statements as are required for
Federal tax purposes,

{D) To give proper notification regard-
ing all collections;

{E} To vollect matured or called princi-
pal and properly repoct all such cotlections;

(F) To exchange lemporary fur defin-
tive securities; B

(G) To give proper netification of calls,
subscription rights, defauils in principal or inter-
est, and the formalion of pralective committees,

(H) To buy, sell, receive. or deliver se-
curities on speciiic directions.

(3) Rules of fiduciary conduct. The applicant
must demonsirate that under applicable reguia-
tory requirements, corporate or other eoverning
instruments, or its established operating proce-
dures:

(i) Administration of fiduciary powers.—
{AX 1} The owners or directors of the applicant
will be responsible {or the proper exercise of fidu-
ciary powers by the applicant. Thus, all matters
pertinent thereto, including the determination of
policies, the investment and disposition of prop-
erty held in a fiduciary capacity, and the direc-
tion and review of the actions of all emploves
utilized by the applicant in the exercise of s
fiduciary powers, will be the responsibility of the
owners oc directors. In discharging this responsi-
bility. the owners or directors may assign to desig-
nated employees, by action duly recorded, the
administration of such of the applicant’s (iduciary
powers as may be proper to assign.

{2} A written record will be made of
the acceptance and of the relinquishment or clos-
ing out of all fiduciary accounts, and of the assets
held for each account.

{J ) If the applicant has the authority
or the responsibility to render any investment
advice with regard to the assets held in or [or each
fiduciary aceount, the advisability of retaining or
disposing of the assets will be determined at least
once during each peried of 12 months.

(B) All employees taking part in the
performance of the applicant’s {tduciary duties
will be adequately bonded. Nothing in this subdi-
vision (iXB) shall require any persun to be bonded

Reg. § 1.408-2(e)(5)

in contravention ol sectipn 412(d) of the Em-
ployee Retirement [ncome Security Act of 1974
(29 U.S.C12d)n.

(C} The applicant will employ or retain
legal counsel who will be readily available to paw
upon liduciary maiters and lo advise the appli-
cant.

{D In order to segregate the per(orm-
ance of ils liduciary dulies frum other business
activities, the applicant will maintain a separate
trust division under the immediate supervision of
an individual designated for Lthat purpese. The
trusl division may utilize the personnel and lacili-
tics of olher divisions of the applicant, and other
divisions of the applicant may ulilize the person-
nel and facilities of the trust division, as long a-
the separate identity of Lhe trust division is pre-
served.

(ii) Adcquacy of net worth—{A) Initial
nel worth requirement. In the case of application-
received afler January 3, 1993, ne iniual applica-
tion will be accepted by the Commissioner unles-
the applicant has a net worth of nol less than
$250,000 (determined as of the end of the most
recent laxabie year). Therealter, the applicant
must satisfy the adequacy of net worth require-
ments of paragraph (e X5} B) and (C) of thi~
section.

{B) No fiduciary account will be ac-
cepted by the applicant unless the applicani’s net
worth (delermined as of the end of the most
recent taxalie year) exceeds the greater oi—

{1)%100,000. or

(2) Four percent {or, in the case of a
passive trustee described in paragraph (eX6XiX A}
of this sectien, two percent} of the value af all of
the assets held by the appiicant in fiduciary ac-
counts (determined as aof the most recent valua-
tion dale).

{C) The applicant will take whatever
lawful steps arv necessary (including the relin-
quishmeat of fiduciary accounts) 1o ensure that
its nel warlth (determined as of the close of each
taxable year) exceeds the greater of —

(1)$50,000, or

(2) Two percent (or, in the case of 3
passive trustee described in paragraph {(eX6)iXA)
of this section, one percent} of the value of all of
the assets held by the applicant in fiduciary ac
counts {determined as of the most recent valua-
tion dale).

(D) Assets held by members of SIPC—
(1) Fur purposes of satislying the adequacy-of-net
worlh requirement of this paragraph, a special
rule is provided for nonbank trusives that are
members of the Securities Investor Protection

Pension, Profit-.
See p. 20,401 for reg

Corporation (SIPC) created under the
Investor Protection Act of 1970 (5IPax
§ 7Baaa ct »eq, as amended). The amaur
net worth of a nonbank trustee that
of SIPC must exceed is reduced by two
purposes of paragraph (eXIXiiXBN A,
percent for purposes of parazraph (eX3
of the value of assets {(determ:ned on ar
by-account basis) held for the Senefit of
{(as defined in 15 US.C. § 7a001-2{e X3}
ary accounts by the nonbank irustee 1y
of the portion of each accouni that de
ceed the dollar fimit on advances dewor
U.5.C. § 7BIff-3{a), as amendcd. that w
te the assets in that accour: in the «
liquidation proceeding under (he SIPA

{2 The prm—'isim;o[ this 5
{or assels held in fiduclary accounts by
ol SIPC are illustrated in the Jollowing o

Example—{a) Trostee X -
dealer and is a member of t5e Securit;
ment Protection Corporation. Trustee |
been approved as a nenbans ustee [or
retirement accounts {JRAZ) =~ the Com
but itot as a passive nonbanx trustice. Ty
the trustee for four IRAs. The total asw
IRA (for which Trustee X i the trustee
most recent vaiuation date before the |
Trustee X's taxable year ending in 12
{ollows: the total assets for TRA-L is &
(all of which is iavested in sevurities), th
the total assets for [RA-2 i< $700,000 (%
which is cash and $300,000 of whichis i
securities), the value of the tota] assets
is $400,000 {all of which iz invested in -
and the value of the tota! assets of
$200,000 (all of which is cash}. The v:
assets held in fiduciary actounts, as o
§ 1.408-2{eXbKviii ) A) is S, 100,000,

(t) The dellar it oo ads
scribed in 15 U.S.C. §78(([-3 a) that w
lo the assets in each accrurs in the ¢
hiquidation proceeding under the Secun
tor Protection Act of 1970 in effect as
day of Trustee X's taxable vear endine
$300,000 per account (no more that $°
which s permitted to be cash). Thus.
limit that would apply to IRA-] is $50
dotlar limit for IRA-2 is $400.000 ($1040.
cash and the 3300000 of the value of |
ties), the dollar limit {or [RA-3 is $4(x
full value of the account bevzse the vi
account is lexs than $30¥.0¢ s and na
the account is cash), ané e doilar
TRA-4 is $100.000 {the enti~c account i
the dellar limit per accouns ¥« cash i~ §
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alue of the assets in the fund as g{.:he
- the valuation of assels. MNo participa-
w admitted to of withdrawn fr.om the
1 {1) on the basis of such valua‘u‘on a_nd
such valuation date. No participatian
mitted to OF withdrawn {rom .lhe [u.nd
itten request for or notice of intention
such action has been ent.ercd on or
saluation date in the Iiduc:l‘ary records
licant. No request or notice may_be
- countermanded after the valuation

K1} The applicani must 4t feast once
n period of 12 months cause an ade-

to be made of the common investment
yalified public accountant.

(2) The applicant must at }cast_once
1 period of 12 months prepare 2 {inan-
of the fund which, based upon Ll‘}e
1. must contain 2 list of investments in
agwing the, cost and current 'vaiut: of
ment; a statement {or the penf;\d sinee
15 report showing purchas.c-s.l with cost;
profit or loss any ather investment
come and disbursements: and an ap-
wiation as to any investments in de-

(3 The applicant must transmit and
accuracy of the {inancial report to the
tor of each plan parnicipating in the
vestment fund within 120 days alter
he plan year.
I) When participations are wir.lhdr:';wn
nmoen investrment fund. distribulions
de in cash or ratably in l:&ind. or partly
d partly in kind: Provided, That atl
s as of any one valuation date must be
» yame basis.
7y If for any reason an ipvestment Ix
in kind from a commen investmem'
- beneiit of all participants in 1h.e {und
. of such withdrawal and su{:h invest
-distributcd ratably in kir}d. it must be
and administered or rtahze_d upon for
ratably of all participants in the com-
vent fund at Lhe time of withdrawal.

Books and records—{4) The appli-
cep its fiduciary records sf:parate and
m other records. All {iduciary revord>

kept and retained {iw as lopg as the
ereofl may become malerial in the ad-
a of any internai revenue law, The

ecords musl contain full information

-ach account.

1y The applicant must Keep a.n ddt
4 of ail pending litigation to whichit

Pension, Profit-Sharing, Stock Bonus Plans, Etc.
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a party in connection with the exercise of {iduci-
ary powers,

{viii} Definitions, For purposes of this par-
agraph (eX5), and paragraph {eX2Xv), and para-
graph (eX7) of this section—

{AY The term “account" or “fiduciary
account” means a trust described in section
401¢a) (including a custadial account described in
section 401{F)), a custodial account described in
section 403(bX?7), or a2n individual retirement ac-
count described in section 40&a} (including a
custodial account described in section 408(h)).

(B) The termn “plan administrator”™
means an administrator as defined in § 1.414{g}-1.

{Cy The term “commen investment
fund” means a trust that satisfies the following
requirements.

(1) The trust consists of all or part of
the assets of several accounts that have been
estahlished with the apolicant, and

(2) The trust is described in section
401{a) and is exempt from tax under section
S014{a}, or is 3 trust that is created fer the purpose
of providing a satisfactery diversiflivation of in-
vestments or a reduction of administrative ex-
penses for the participating accounts and that
satis{ies the requirements of section 408(c).

(D} The term “{iduciary records’” means
all matters which are written, transcribed, re-
corded, received or otherwise come into the posses-
sion of the applicant and are necessary to
preserve information concerning the acts and
events relevant to the fiduciary activities of the
applicant.

(E) The term “qualified public account-

Tant” means a qualified public accountant, as de-

fined in sectivn (03(al3XD) of the Employee
Retirement Income Security Act of 1974, 29
US.C. 1023aX3IXD), who is independent of the
applicant.

(F) The term “net worth”™ means the
amount of the applicant’s assets less the amount
of its liabilities, as determined in accordance with
generally accepted accounting principles.

{6) Special ruley—{i) Fassive trustee. (A) An
applicant that undertakes ta act only as a passive
trustee may be relieved of one or more of the
requirements of this paragraph upon clear and
vonvincing proal that such requirements are not
gerrnane, under afl the facts and circumstances, to
the manner in which the applicant wiil administer
any trust. A trustee i3 a passive trustee only il
under the written trust instrument the trustee has
no discretion to direct the investment of the trust
{funds or any ovther aspect of the business adminis-
tratinn of the trust, but s merely authorized to

acquire and hold particular investments specified
by the trust instrument. Thus, for exampie. in the
case of an applicant that undertakes mereh 1o
acquire and hold the stock of regulated invest-
ment companies, the requirements of paragraph
(eXSXIXAXD), (iXD), and (vi} of this section
shall not apply and ac negative inference shall be
drawn from the applicant’s (ailure to demonstrate
its experience or competence with respert to the
activities described in paragraph (eX4XiixE) o
{H) of this section.

{B) The notice of approval issued to an
applicant that is approved by reasen of this subxdi-
vision shall state that the applicant 15 authorized
to act only as a passive trustee,

{il) Federal or State reguiation. Evidence
that an applicant js subject te Federal or State

_regulation with respect to one or more refevant

{actars shall be given weight in proportion to the
extent that such regulatory standards are conso-
nant with the requirements of section 40!, Such
evidence may be submitted in addition to. or in
liew of, the specific prools required by thiz para-
graph.

(iil) Saviays accouat. {A) An applicant will
be approved to act as truster under this subdivi-
sion if the following requirements are satisfied:

(1) The applicant is a credit union,
industrial loan company, or other Ginandal insti-
tution designated by the Commissioner:

{2 ) The investment of the trust assets
will be solely in depoesits in the applicant:

{3) Deposits in the applicant are in-
sured (up to the dollar limit prescribed by appii-
cable law) by an agency of instrumentality of the
United States, or by an organization established
under a special statute the business of which iz
limited to insuring deposits in {inancial iestita-
tions and providing related services.

{B) Any applicant that satisfies the re
quirements of this subdivision is hereby apprised,
and (nolwithstanding subparagraph (2) of this
paragraph) is not required to submit 2 written
application. This approval takes effect on the first
day alter December 22, 1976, on which the zppli-
cant satisfies the requirements of this subdivizion,
and continues in effect for so long as the applicant
continues to satisfy those requirements.

(C} If deposits are insured, but net in
the manner provided in  paragraph
(eXOXii}AN3 ) of this section. the applicam
must submet an applicalion. The application. nos-
withstanding subparagraph {2) o1 this paragraph,
will be limited to a complete descriplion of the
insurance nf applicant’s deposits. The applicant

Reg. § 1.408-2(e)(6)
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will be approved il the Comemissioner approves of
the applicant’s \nsurance.

(iv} Matification of Commissioner. The ap-
plicant must notily the Commissioner in writing
of any change that affects the comtinuing accu-
racy of any representation made in the applica-
tion required by this paragraph. whether the
change occurs before or alter the applicant re-
ceives a notice of approval, The notfication musl
be addressed to the address prescribed by the
Commissioner in revenue rulings, notices. and
other guidance published in the Internal Revenue
Bulletia {see §601.60HAN2MGIKE ) of this chap-
ter).

(v} Substitutivn of trustee. No applicant
will be approved uniess the applicant undertakes
to act as trustee only under trust instruments
which contain a previsivn Lo the cffect that the
granlor is to substitute another trustee upon not-
fication by the Commissioner that such substitu-
tion is required because the applicant has failed to
comply with the requirements of Lhis paragraph
or is not keeping such records, or making such
returns, or rendering such slalements as are re-
quired by ferms or reguiations.

(7) Procedure and adminjstration—{(i) Netice
of approval [{ the applicant is approved, a writ-
ten notice of approval will be issued to the apph-
cant. The notice of approval will state the day on
which it becumes effective, and {except as other-
wise provided therein) will remain effective unti!
revoked. This paragraph does not authorize the
applicant to accept any fiduciary account before
such notice of approval becomes elfective.

(il) Notice of disapproval. if Lhe applican!
is not approved, a written notice will be Turnished
te the applicant containing a statement of the
reasons why the applicant has not been approved.

(iii} Copy to be furnished. The applicant
must not accepl a fiduciary account until after
the plan administrator or the person for whose
benefit the account is to be established is [ur-
nished with a copy af the written notice of ap-
proval issued to the applicanl. This provision is
effective six months after April 20, 1579 [ar new
accounts accepled thereafter. For accounts ac-
cepted belvre that date, the administratur must
be notified before the later of the effcctive date of
this provision or six months after acceplame of
the account.

{iv} Grounds for revacation, The notice of
approval issued to an applicant will be reveked if
the Commissioncr determines that the applicant
is unwibtling ur unable tv admumster fiduciary ac-
counts in a manncer consislent with the require-
ments of this paragraph Gencerally, the nntie
will nat be revoked undoes the Commiessioner le-

Reg. § 1.408-3(a)

lermines that the applicant has knowingly. will-
fully, or repeatedly failed tn administer fiduciary
accounts in @ manner consislenl with the requsre-
ments of this paragraph, or has admunistered a
fiduciary accuunt in a grossly negligent manner,

(v) Procedures for revocation. The notice
of approval issued to an applicant may be revaoked
in accordance with the lollowing procedures.

{A) U the Commissioner proposes 1o re-
voke the notice of approval issued to an applicant,
the Commissioner will advise the applicant in
writing of the proposcd revocation and of the
reasons therefor.

(B) Within 60 day~ aflter the receipt ol
such writlen advice, Lhe applicant mav protest
the propoed revocation by submilling a writien
statement of facts, law, and areuments oppi~ing
such revocation 1o the addroes~ presenibed by the
Comemissivaer in revenue rulings, notees, and
other puidance published i the {nternal Revenue
Bulletin (see §601.601{(dH2HW N5 ) of this chap
ter). In addition, the applicant mav requet a
conference in the National Office,

(C} If the applicant consents to the pra-
posed revocation, either before or alter a Nationai
Qffice cunference, or il the applicant fails (o file a
limely protest. the Commisswncer will revoke the
notice of approval that was issued to the apph-
cant.

(D} I, aller comsidering Lhe applicant’s
protesl and any information developed in confer-
ence, the Commissioner determines that the appli-
cant is unwilling or unable to adminisler fiduciary
accounts in a manner consistenl with the regquire-
ments of Lhis paragraph, the Commissioner will
revoke the nolice of approval (hat was issued Lo
the applicant and will furmish the applicant with
a writien statement of findings on which the revoe
calion is based.

(E) Il at any time the Commassioner
determines thal immediate actiun is necessary 10
protect Lhe interest of the Inlernal Revenue Ser-
vice ar of any [(iduciary account. the natice ol
approval issued to the applicant will be suspended
at once, pending a final decision to be based -on
the applicant’s protest and any information devel-
uped in conference. [Rea. § 1,408-2 |

OT.D 7714, 8-7-80 Amended by T D 3635,
12-19-95.}

[Reg. § 1.408-3)
$1.408-3. Individual retirement annuities.—
{a) In venvral. An individual retreement annuity
= an annuity contract or ondewment contract
{dowrilzed in paraeraph (o)1} o this wactwm}
i=ued by an an-uranee company which i~ cuali-
fiedd o gho Dusnness undoe the Tw o thye st

Pension, Pro

Seep 20 =37 he

tion in which the conlravt ~ -
satisnes the reguirzments - 0 T Es
wtien. A partcipatum v o3
tract issued by an indurano: oo
in thi~ paragraph «ilt be tmow- -2 &
reticement annuisy o the @ o=
requirements of pemagrape - 0t
vertifivate of partispatin 1= 7
ments ol pararreza (1) o wzh
A0 oY the contrzst provdie o~ oo
countine of the Senelit all az=ras
pant-uwner: and e @S SO
exchusive beneiit o1 the TP
\heir beneficians= Fur pors ~ -

partidpani-gwne’ 1aer Lo - AT
thi paragraph ~re’l be (o222 2~
individual retirerm=nt ann - S
be treated as olher than 2= o
arauiiy merelh DeEuse T D7D

presnium on disemlily. A —=as
ansuily conlract mich -~ =7 —
of section 408D need ot o ow
trust if the requoements 0 To
anction arc salixfi=d An T Tiou
duwTnent conlrac may = L T u
which satisfies the requiresme—= .
Distribution of the contract = Tl
Distributions unger the &irm==ot
gross income in averdarc: =-th
§ 1.408-4(¢).

(b} Requiremer:+—{ |
nuity or the endswmens ueirs
transferable by the owner 2= a
ment contract 3 transi-r=Tur |
teansfer any perion of b =Z-re
i¢ any person «her tha= - i-
cordingly, such 2 contrz. =~ 17
owner can sell zssien, &ec wt

B=

lateral for a ks of az ~—~—
ance of an oblication or 7 oV
interest in the voatract . 22=v

the issuer therewd. Un the e !
neot te be considered racss ok
the conlracl cootains: & w0

individual to d=ignat- @ —em
b= procerds i The event L -
s—=milting th: adnz oo
LITVIVUE AR W ulter - ok
(2Y Annuz zremio— Zao
coentribution 10 e sIMEL 2 0T

woribed in sectio M&S L T
alfl of any individie  r 1
—=dewment cortaol cnts o
coiund of pro—oams —

T R L R - L S Y
soound foward TToopay T T
s-oopurtha~, g orl o
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neither an e#nvironmental assessment
nor an environmental impact staternent
is required.

This rule does not meet the definition
of *rule’ in 5 U.5.C. 804{3}{A} becanse
it is a rule of “particular applicability.”
Therefore, it is not subject to the
cangressional review requirements in 5
L.5.0. B01~-808.

List of Subjects in 21 CFR Part 520

Animal drugs.
& Therefore, undesr the Federal Food,
Drug, and Cosmetic Act and under
authoerity delegated Lo the Commissioner
ol Food and Drugs and redelepated lo Lhe
Crnter for Veterinary Medicine, 21 CFR
part 520 is amended as follows:

PART 520-0ORAL DOSAGE FORM NEW
ANIMAL DRUGS

1 1. The authority citafon for 21 CFR
part 320 continues to read as tollows:

Authority: 21 ULS.C. 260k,

® 2. Section 520.1457 is added to read as
tollows:

§520.1452 Moxidectin and praziguantel
gel.

{a} Specifications. Each milliliter of
el contains 20 milliprams (mg) (2.0
percent} moxidectin and 125 mg (12.5
percent) praziquantsl,

(b) Sponsor. See No. 000856 in
§ 510.600(c) of this chapter.

{c} Special considerations. Ses
§ 300.25 of this chaptor.

[} Conditions of use in horses and
pories—(1) Amount. Administer by
mouth as a single dose: (1.4 mg
moxidectin per kilogram and 2.5 ing
praziquantel per kilogram (2.2 pounls)
bodv weight.

(2) Indications for use. Far treatment
and control of large strongyles
{Strongyfus vulgaris (adults and L4/L3
arterial stages), 5. edentatus {adults and
tissue stages), Triedontophorus
brevienuda {adulis), T. serratus
{aduits)); small strongyles
{Cyathostornum spp. (adults),
Cyathostomum catinatum (adults),
Cyhicocycins spp. laduits),
Cylicostephanus spp. (adults),
Gyolocephalus capitatus {adults],
undifferentiated lumenal larvae;
sncysted cyathostomes (fate L3 and L4
mucosal cyathestome larvae)); ascarids
{Purascaris equorum (adults and L4
larval stages)); pinworms {Oxyuris equi
{adults and L4 larval stages)); hairworms
(Trichostrongylus axei (adults)}; large-
mouth stomach worms [Habronema
muscae {adults)); horse stomach bois
{Gasterophilus intestinalis (2nd and 3rd
instars] and G. nasalis {3rd instars)}; and
tapeworms (Anoplocephala perfoliata

{adults)). One dose also suppressas
strongyle ege production for 84 days.

[3) Limitations. For oral use in horses
and ponies 6 months of age and older.
Not for use in horses and pouniss
intended for food.

Dated: August 13, 2003,
Stephen F. Sundlof,
Director, Canter for Velerinary Medicine.
{FR Doc, 03-21833 Filed 8~2R—03; 8:45 am|
BILLING CODE 4764-01-S

DEPARTMENT OF THE TREASURY

internal Revenue Service

26 CFR Parts 1 and 602

[TD 3075]

RIN 1545-AX52

Compensation Deferred Under Eligible

Deferred Compensation Plans;
Correction

AGENCY: Internal Revenue Service [[RS),
Treasnry.
ACTION: Correction to final regulations,

summarY; This document containg final
regulaiions that provide guidance on
deferred compensation plans of state
and local governuments and tax-exempt
entities. The repulations reflect the
changes madse to section 457 by the Tax
Reform Act of 2988, the Small Business
Job Protection Act of 1896, the Taxpaver
Relief Act of 1997, the Economic
Growth and Tax Relief Reconciliation
Aci of 2001, the Job Creation and
Worker Assistant Act of 2002, and nther
legislation. This docwmnent was
published in the Federal Register un
July 11, 2003 (68 FR 41230}

EFFECTIVE DATE: These final regulations
are effective July 11, 2003.

FOR FURTHER INFORMATION CONTACT:
Cheryl Press (202} 622-6060 (nat a toll-
free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations that are the
subject of these corrections ave under
sections 457 by the Tax Reform Act of
1986, the Small Business Joh Protection
Act of 1996, the Taxpayer Relief Act of
1897, the Economic Growth and Tax
Relief Reconciliation Act of 2001, the
Job Creation and Worker Assistance Act
of 2002, and other legislation.

Need for Correction

As published, the final regulations
(TD 8075) contain errors that may prove
to be misleading and are in need of
clarification.

Caorrection of Publication

m Accardingly, the publication of the
final regulations (TD 9075}, which are
the subject of FR Doc. 03-17523, is
corrected as foliows:

§1.457-2 [Corrected)

& 1.0n page 41235, column 2, §1.457-
2, paragraph (k), line 10, the languaga
“treated as apreements or arrangement”
is corrected to read “treated as
apreements or arrangements’.

m 2 Onpage 41235, column 3, § 1.457—
2, paragraph {1}, line 5, the laaguage
“amended by section 1011{e}(6) of” is
corrected (o read “amended by section
1011(e)(6) of the”. i

w 3. On page 41235, column 3, §1.457-
2, paragraph {ii}, line 2, the language
“nonelective deferced a compensation”
is corrected lo read "noneloctive
deferred compensation''. :

§1.457-4 [Corrected]

w 4. On page 41236, column 2, §1.457 -
4, paragraph (i), of Example 1, line 5, the
language “rompensation for that year.
Participant A 13" is corrected to read
“rompensation for that year. A is”,

m 5. On page 41236, column 3, §1.457-
4, paragraph (b){ii), paragraph (i}, ol
Example 3, line 3, the language "'per year
tor tive yeavs to Participant B's" is
corrected to read ““per year for five years
to B's".

& 6. On page 41236. column 3, §1.457-
4, paragraph i), of Exeniple 3, lines 3
thru 7, the language "' per year for five
years to Participant B's eligible plan
account. B's interest in the accouat vests
in 2006, B has annual compensation of
$50,000 in each of the live years 2002
thraugh 2006 Participant Bis 41" is
corrected to tead “per year for live years
to B's eligible plan account. B's interest
in the account vests in 2006. B has
annual compensation of 350,000 in each
of the five years 2002 through 2006. B is
41",

® 7.0n page 41236, column 3, § 1.457-
4, paragraph (ii). of Example 3, line 6, tha
language “amounts deferred, $17,000, is
in excess of the'' is corrected to read
“amounts deferred, $17,000, is In excess
of'.

§1,457-5 [Corrected]

u 8.0On page 41241, column 1, §1.457-
5, paragraph (i), of Example 2, the
language “'four eligible plans during
2006: Plan W is corrected to read “four
eligible plans during 2006 Plan W',

§1.487-6 [Corrected]

m 9. On page 41242, column 2, § 1.457~
8, paragraph [e}{2), third line from the
bottom of the paragraph, the language

“but allow participants or beneficiary
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tn" i3 corrected to read “'but allow a
participant or beneficiary™,

§1.457-7 [Corrected]

m 10. On page 41244, column 2, § 1.457-
7, paragraph (i), of Exampla t, line 18,
the language “participant K, a calendar
vear taxpayer, has" is corrected to read
K. a calendar year taxpayer, has'.

§1.457-8 [Corrected]

m 1]l Onpage 41245, column 3. §1.457—
8 parapraph (b){2), line 2, the language
‘purposes of 4 paragraph (b)(1) of this"
15 correctod i read Upurposas of

paragraph (b)) ol this™,

§1457-9 {[Corrected)

- ® 2. 0n puge 41246, column 1, § 1.457—
9, paragraph (a}, line 7, the language

" 1.457-8 ot 1.447-10. Howaver, the
plan’ is coreected Lo read 5 1.457-8 av
§1.447-10 However, the plan”.

§1.457-10 [Corrected]

‘m 13, Un pape 41246, column 1, § 1.457-
100, paragraph {a){2), line 8, the language
“under a paragraph (a)(2}(ii} of this™ is
corrected to read “under paragraph
fa)(2Hie) of this™,

® 14. On page 41246, column 3. § 1.4537—
10, paragraph (b}, line 6, the langnage
“the ennditions in paragraph (bX2], (3)."
is correeted to read Uthe coaditions in
paragraphs {h){2], {3),”

LuNita Van Dyke.

Acting Chaef, Publication ond Hegulations
fraoch, Legal Processing Diviston, Assoviate
Chief Counsed (Procedure and
Administration).

VR Dor. 03-21426 Filed 8-25-03, § 45 an
BILLING CODE 4830-0%-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 938

[PA-142-FOR]

Pennsylvania Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement {OSM]),
[nterior.

ACTION: Final rule.

SUMMARY: We are rewnoving a required
amendment to the Pennsylvania
regulatory program (the Pennsylvania
program} under the Surface Mining
Control and Reclamation Act of 1977
[SMCRA er the Act). The amendment
required a review and approval of the
configuration and species composition
tor reclaimed forest land on either a site-
hy-site hasis or a program wide hasis by

the Pennsyivania Bureau of Forestry. By
removing the ainendment, we find that
the identified Pennsylvania regulatioos
are no less effective than the
corresponding Federal Regulations.
EFFECTIVE DATE: August 27, 2003,

FOR FURTHER INFORMAT!ON CONTACT.!
George Rieger, Acting Director,
Harrishurg Field Dffice, Telephone:
(717} 7B2-4036, g-mail:
grieger@osmre.pov.

SUPPLEMENTARY INFORMATION:

Tabhle of Canteats

I. Background on the Penmsylvania Program
II. Submission of the Proposed Amendmeat
01 O5M's Findings

IV, Summary and Dispo<ilion of Comments
V. OSM's Decision

V1. Procedural Delenninations

[. Background on lhe Pennsylvania
Prugram

Seclion 303{a) ol the Act perimits a
State to assume primacy {or the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-lndian lands within its borders
by demonstrating that its State program
includes, among other things, “a Stale
faw which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requircments ot the Act * * *;and
rules and regulations consistent with
regulations issued by the Secretary
pursuant o the Act.” See 30 11.5.C.
1253{a}1) and (7). On the basis of thase
criteria, the Secretary of the Interior
ronditionally approved the
Pennsylvania programm on July 30, 1982,
You can find background information
on the Pennsylvania program, including
the Secretary’s tindings, the disposition
of comments, and conditions of
appreval in the uly 30, 1982, Federal
Register (47 FR 33050} You can also
find later actions concerning
Pennsylvania’s program and program
amendments at 30 CFR 938,11, 938.12,
838.15 and 938.16.

IL. Submission of the Pruposed
Amendment

By letter dated January 30, 2002
{Administrative Record No. PA 803.23],
the Pennsylvania Department of
Environmental Protection (PADEP]}
submitted a comparison of the State
regulations at 25 Pennsylvania (Pa.)
Code sections 87.151{d},
89.86{e)(2)(ii)(C), and 90.155(d) and the
corresponding Federal regulations alang
with its explanation of why
Pennsylvania's regulations are no less
effective than their Federal counterparts
regatding approval of the configuration
and specics composition for reclaimed
forest land. This letter was suhwnittad in

response ko the required amendment to
the Pennsylvania program codified at 30
CFR 9138.156({ff). Following this
correspondence, O5M's Harrisburg
Field Office, by letter dated February 22,
2002 {Administrative Recerd No. PA
803.24), submitted a reguest to the
Pennsylvania Departiment of
Conservation and Natural Resource's
Bureau of Forestry that it review the
regulations at issue. By letter dated
March 2¢, 2002 [Administrative Record
No. PA 803.25), the Bureau of Forestry
approved the subject regulations. The
Bureau of Forestry also noted that it
supported the use of native species
when practical and discourages the use
of invasive species.

We announced our propasal 1o
remove the required amendment in the
June 3, 2003, Federal Register {68 FR
33037}, In the same document, we
opened the public comment pertod and
provided an opportunity for a public
hearing or meeting on removing the
required amendment. We did not haold
a public hearing or meeting because no
one requested one. The public comment
period ended on July 3, 2003, We
received comments from two Federal
agencies (the United States
Enwviranmental Proteclion Agency,
Region [II, and the United States
Department of Labor, Mine Safety and
Health Administration’s New Stanton
and Wilkes-Barre Offices), We also
recelved comments from two State
agencies {the Pennsylvania Game
Commission and the Pennsvivania
Historical and Museum Commission,
Bureau for Historic Preservation).

III. O5M's Findings

Following are the findings we mads
concerning removing the required
amendment under SMCRA and the
Federal regulations at 30 CFR 732.15
and 732.17. We are removing Lhe
required amendment because in the
March 20th letter, the Bursau of
Farestry stated that it “approve(d} of the
Pennsylvania DEP Protection
Regulations, particularly the relevant
porticns of Seclions 87.151(d),
88.86(e){2){11)(C), 90.155(d), 90.155(c),
87.155(b){2), 89.86(e)(2){ii}, and
90.158(b)(2]." The former three
regulations approved in the Bureau's
letter contain species composition and
configuration rules that apply to
reclaimed forest land. Because the
Bureau has approved the configuration
and species composition for reclaimed
forest land, as required under 30 CFR
338.16(f{f}, we have found that
Pennsylvania has met the conditions of
the required amendment and we are
removing it



41230

Federal Register/Vol.

68, No. 133 /Friday, July 11. 2003/Rules and Regulations

§1307.12 Distribution to supplier or
manufacturer,

(a} Anv person lawfully in pessession
of a rontrolled substance listed in any
schadule may distribute [without being
registored to distribute) thal substance
to the person from whom he/she
obtained it or lo the manutacturer of the
subslance, or, if designated. o the
manufacturer’s ragistered agent for
accepting refuens, provided that a
written record is maintained which
indicates the date of the transaction, the
name, form and quaptity of the
substance, the name, adaress, and
registraiion numbsr, it anv, ot the
person making the distribution, and the
name, address, and registration numher.
if known, of the supplier or
mannfscturer. In the case nf ielurning a
controlled sukstance in Schedule Lo T,
an order form shall be used in the
manaer prescribed in part 1305 of this
chapter and be maintained as the
writtznrecord of the fransaction, Ans
parson not required to register pursoant
to seclions 3022} or 1007(bH1) of the
Act (21 U.8.C. 822[ch or 957{b){ 11} shall
be exempt from maintaining the records
required hy this section.

* * E} * *

Dadedd July 32003,
Laura M Nagel,
Deputy Assistant Administoavor 1 e of
Diversion Conérol,
('R Do 03-17578 Filed 7. 10-01, 8 45 am!
BILLING CODE 4410-09-F

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602
[TD 9075]
RIN 1545-AX52

Compensation Deferred Under Eligible
Deferred Compensation Plans

AGENCY: Internal Revenur Service ([RS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations that provide guidance on
deferred compensation plans of state
and local governments and tax-exempt
entities, The regulations reflect the
changes made to section 457 by the Tax
Reform Act of 1986, the Small Businass
Job Protection Act of 1996, the Taxpayer
Relief Act of 1897, the Economic
Growth and Tax Relief Reconciliation
Act of 2001, the Job Creation and
Worker Assistance Act of 2002, and
other legislation. The regulatinns also

make various technical changes and
clarifications Lo the existing tinal
regulations on many discrete issues,
These regulations provide the pnblic
with guidance necessary to comply with
the law and will affect plan sponsors.
administrators, participants, and
beneficiaries.
DATES: Effective Date: These final
regulations are effective July 11. 2003,
Applicahility Date: These repulations
apply to taxable years beginning after
December 31, 2001. See “Effective date
at the regulatinns” for additional
information concerning the apphirahitity
af these repulations.
FOR FURTHER INFORMATION CONTACT:
Cheryl Press, (202).622-8060 [nol a toll-
free numberk.
SUPPLEMENTARY INFORMATION:

Paperwaork Reduclion Act

The collection of information
rontaired in these lnal regulations has
boen reviewsd und appeoved hy (he
Oftice of Management and Budget in
arcordance with the Paperwork
Reduction Act {44 U.S.C. 3507} under
control number 1545 15800 Respanses
1o this cellection of information are
mandalory

Anageacy may not conduct or
sponsor. and o person is not regoiced to
respond Lo, a cullection of information
nnless the coltection of information
displavs a valid control number
assipned by the Office of Manageinent
anc Budszet.

The estimaled borden per respondant
varies from 033 hour to 2 hones par
imst estabhshed dopending upon
inclividual respondents’ ciroumsians os.
with an estimatad average of ooe howr
tor each trust cstablished. and from 20
hours to 50 hours gar application for
approval as a cuslodian with an
estimated average of 35 honrs for each
application submitted to qualify as a
cuslodian,

Comments concerning the accuracy of
this burden estimate and suppestions for
reducing this burden should he sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
W:CAR.MP:T:T:5P Washington, DC
20224, and to the Office of Management
and Budget, Attn: Desk Officer for the
Departient of the Treasury, Otfice of
Information and Regulatory Affairs,
Washington. DC 20503.

Baaks or records relating to this
collection of information must be
retained as 1ong as their contents may
become material 1n the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
LS C s103.

Background

Section 131 of the Revenue Act of
1978 {92 Stat, 2779) added section 457
to the Internal Revenue Code of 1954,
On September 27, 1982, final
regulations (TD 7836, 1082-2 C.B. 91)
uncer section 457 {the 1982 regulalions)
were published in the Federal Register
(47 ¥R 42335). The 1882 regulations
provided guidance lor complying with
the changes to the applicable tax Taw
made by the Revenue Act of 1978
relating \o deferred compensatinn plans
maintained by state and local
gnvernments and mral electric
cooperatives,

Sectinn 1107 ot the Tax Reform Act ol
198 (100 Stat. 2494) extended section
457 to tax-exempf organizations Section
#1064 of the Technical and
Mizscellaneous Act of 1488 {102 Stat
3700] codified cortain exceptions lor
certain plans. Notice 88—68, 19681 C.B.
536, addiessed the treatment ot
nonelechive deferred compensation of
nonemplovees, and provided an
exception under which saction 437 dors
not 1 apply to certain church plans.

Section 1404 of the Small Busincss
Job Protection Act of 1996 {110 Stat.
1755} added seclion 457 (g) which
redpores thut sertion 457 (6] plans
maintained by state and locai
government employers hold all plan
asants and income {o{rust, orin
custodial accounts or annuity contracrs
[described onoaection 401(f) of the
(nternal Rovenue Code), for the
sxlusive benafit of participants and
hLeneliciarios.

Sutlion 1071 ot the Taxpaynr Relief
Art of 1997 {111 Stat. 788] pennils
rertain acci wed benefits to he oashed
cut.

Serticns 613, 631, B3Z. 634. b33, 641,
§47, and 649 of the Econnmic Growth
and Tax Retiet Reronciliation Act of
2001 (ECTRRA) (115 Slat. 38} includerl
increases in elective deferral limits,
repeal of the rules coordinating the
section 457 plan limat with
contributions to certain other types of
plans, catch-up contributions for
individuals age 50 or over, extension of
qualified domestic relation order rules
to sectivn 457 plans, rollovers among
various qualified plans, section 403(h)
eontracts and individual retirement
arrangements {IRAs}, and transfers to
purchase service credits under
governmental pansion plans.

Section 411(c){8] and {p)(5) of the fob
Creation and Worker Assistance Act of
2002 {116 Stat. 21) clarified certain
provisions in EGTRRA concerning
section 457 plans. including the use at
certain compensation reduction
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elsctions to be taken into account in
determining includible compensation.
On May 8, 2002, a notice of proposed
rulemaking (REG-105885-89] was
puhlished in the Federal Register (67
FR 30826) te issue new regulations
under section 457, including amending
the 1982 regulalions to conform them to
the legislative changes that had been
made lo section 437 since 1982,
Following publication of the proposed
regulalions, comments were received
and a public hearing was held un
August 28, 2002, After consideration of
the comments received. the proposad
regnlations are adepted by this Treasury
decision. subject tn a nember of changes
that are generally summarized below.

Summary of Comments Revcived and
Changes Made

. Excess Deferrals

The proposad repulations addressed
the income tax tregf ment of excess
dretarrals and the elfect of excess
deterrals on plan eligibility under
section 457 (bl The proposed
regulations provided that an eligible
governmental plan may self-correct and
distribute excess deferrals and continue
to satisfy the eligihility tequiremenls of
section 437{b} (including the
distribution rutes and the lunding rules)
by reason of a distribution of excess
deferrals. Flowever, the proposed
regulations provided that ifan excess
cletereal arose ander an eligible plan of
a tax-exempt ecmplover, the plan was no
longer an wlipibte plan.

Coammentators objected to the less
tavorable treatment for eligible plans of
tax-exempt emplovers.

After considerntion of the comments
received, the regulalicns extend seif-
correction for excess deferrals to cligible
plans of tax-exempt emplovers. If there
is an excess deferral under such plan,
the plan may distribute to a participant
any excess deferrals {and any income
allocable to such amount) not later than
the first April 15 following the close of
the taxable year of the excess deferrals,
comparable to the rules [or qualified
plans uonder section 402{g). [n such a
case, the plan will continue to be treated
as an elipible plan. However, in
accordance with section 457(c), any
excess deferral is included in the gross
income of a participant for the taxabla
vear of the excess deferral. If an excess
deferral is not corrected by distribution,
the plan is an ineligible plan under
which henefits are taxable in accordance
with ineligible plan rules.

The income tax treatment and payroil
tax reporting of distributions of excess
deferrals from eligible section 457(b}
governmental plans are similar to the

treatment and reporting of distribution
of excess deferrals from tax-qualified
plans. Such amounts should be reported
on Forn 1098 and taxed (n the year of
distribution to the extent of distribnted
garnings on the excess deferrals. For
eligible section 457(b) tax-exempt plans,
the excess deterrals are subject to
income tax in the year of distribution to
the extent of distributed earnings on the
exress deferrals and such earnings
should be reported on Form W-2 for the
year of distribution. See also Notics
200:3=20, 2003-10 LR K. 894, for
intormation regarding the withholdiog
and reporting requirements applicable
to eligible plans generally.

2. Apgregation Rules in the Proposed
Ragulnfions

The proposed regulations included
several rules that appregate multiple
plans for purposes of meeting the
eligibility requirements of section
457i{b]. Theve regulalions rotain all of
these mles. For examaple, the regulations
provide that in any case n which
wulliple plans are used to avoid or
ovade the eligibility requirements undes
the regulations, the Commissioner may
apply the eligibility requirements as if
the plans ware a single plan Also, an
eligibte employer is requiced ta have no
more than ene normal retirement age tor
each participant under all of the eligible
plans it sponsors. In addition, all
deferrals under all eligible plans under
which an individual participates hy
virtue of his or her relationship with a
single smplover are treated as though
deferred under a single plan tor
purposes of determining excess
daferrals. Finally, annual deferrals
under all eligible plans are combined for
purpases of determining the maximum
deferral limils.

Few comments were received with
respect to the agprepalion rules under
the proposed regulations. However. ans
commeniator requested that, where it is
determined that multiple eligible plans
maintained by a single employer, which
have besn aggregated pursuant to the
proposed regulations, contain excess
deferrals, the employer have the ability
to disaggregate those plans solely for the
purpose of gither {1} distributing the
excess deferrals under the self-
correcting mechanism or {2} lmiting the
characterization of such plans as
“ineligible" to the onels) that actually
contain the excess deferrals. Taking into
account the ability for all eligible plans
to self-correct by distribution, these
regulations retain withoul material
revision the aggregation rules that were
in the proposed regulations.

3. Deferral of Sick, Vacation, and Back
Pay

The propased regulations would have
allowed an eligible plan to permit
participants to elect to defer
compensation. including accumulated
sick and vacation pay and back pay,
only it an agreement providing tor the
deferral is entered into hefore the
bepinning of the month in which the
amoun!s would otherwise be paid or
made available and the participant is an
employes in that month. Comments
requested that terminating participants
be allowad ta elect delerral tor
accumulated sick and vacalion pay and
hack pay even if the participant is not
emnptoyed at the time of the deferral.

The final regulations retain the rule
uwnder which the deferral slection must
e made during employment and before
the beginning of the month when the
compensation would have been pavable.
However, the regulations include a
specil mie that allows an election tor
sick pay, vacation pay. or back pay that
is not yet payable {subject of course to
the maximum detereal Hoitations of
section 457 in the vear of deflerral}.
Under the special rule, an employee
who is retiring or otherwise having a
saverance from employment during a
month may nevertheless elect to deler.
tor example, his or her unused vacation
pay after the heginning of the month,
provided that the vacation pay woulr
otherwise have been payable batore the
amployee has a soverance from
gmployment and the election {5 made
betere the date on which the vacation
pav would otherwise have been pavable,

1 Unforesesable Emergency
Distributions

The proposed regulations added
examples that would illustrate when an
unforeseesable emergency econrred. In
particular, one example providud that
the need to pav for the funeral expenses
of a family member may constitute an
unforeseeable emergency. Several
commentators requested clarification in
the Bnal regulations of the definition of
family member. The regulahbons have
been modified to define a family
member as a spouse or dependent as
defined in section 152(a).

5. Plan Terminations, Plan-to-Plun
Transfers, and Bollovers

The repulations include certain rules
regarding plan terminations, plan-to-
plan transfers, and rollovers. These
topics have heen affected by the
statutory changes that impose a trust
requirement on eligible governmental
plans. The direct rollovers that were
permitted by EGTRRA heginning in
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2002 for eligible governmental plans
provide participants affected by these
types of events the ability to retain their
relirement savings in a funded, tax-
deferred savings vehicle by rollover to
an [RA, qualified plan, or sectisn 403{b)
contract. The regulations provide a
outline for the different plan
termination and plan-to-plan transfer
alternatives available to sponsers of
eligible governmental plans in these
situaticns.

a Plan Terminations

The regulations allow a plan to have
provisinas permitting plan terunasion
whersupon amounts can be distributed

.without violating the distribution
requiremsnts of section 457, Under the
vegulations, an eligivle plan is
terminated only it all amounts deterred
wunder the plan are paid to participaats
as soon as administratively practicable.
{f the minounts deterred under the plan
are nof distributed. the plan is trealed as
A trozen plan and must continue to
romply with all of the applicable
statutory rerpuiroments necessary tor
plan eligibility.

L. Plan-to-Plan Transfers Among
Eiigible Governmental Plans and
Purchase of Permissive Service Cradit
by Plan-to-Plan Transter

The proposad regulations would have
allowed plan-to-plan transters helween
eligible governmentat plans under new
circumstencas, as well as the purchase
of permissive service madite by transivr
fram an eligible governmental plan to a
governmental defined benefit plan, but-
anly i the transfers were uwde by ptans
within the saine Stale Commentators
elhyected to the requirement woder the
new transler rules that the transfers be
to plans within the same State.

Upon consideration of the comments
received, the regulations allow transfers
among elipthie governmental plans 1w
three situations. In each case, the
transferor plan must provide for
transfers, the receiving plan must
provide for the receipt of transfers, and
the participant or beneficiary whose
amounts daferred are being transferred
must be entitled to an amount deferred
iminediately after the transter that is at
least equal to the amount defeered with
respect to that participant or beneficiary
tmmediately before the transfer.
Transfers are permitted among elipible
governmental plans in the following
three cases:

» A person-hy-person transfer is
permitted for any beneficiary and for
any participant who has had a severance
from employment with the transferring
employer and is performing services lor
the entily maintaining the receiving

plan {whether or not the other plan is
within the same State]

* No severance from emplevment 15
required if the entire plan’s assets for all
participants and heneticiaries are
transferred to another eligible
governmental plan within the same
State.

» No sevorance from emplovment is
required for a transfer from eoe cligible
agovernmental plan ot an employer to
another eligible governmental plan of
the same emplover.

The final regulations alsp allow a
plan-to-plan trapsfer from an eligible
governmental plan e a governmental
definad benefit plan for permissive
service credit, withoul regard to
whether the defined heneht plan is
maintained by & goverminental entity
that is in the same State o addition,
tanguage that was inan example which
implied that scction 4150} {which
adddresses the application of maximuwn
benefit limbations with respent o
certain contributinns] might apply to
such a transfer has heen eliminated
because Treasury and the (RS have
concluded that section 413(n} does ook
apply Lo such o transter in any case in
which the actuarial value of the benetit
increase that resnlts trem the trapster
does not exeeed the stnount transfomed.

c. Plan-to-Plan Translers Among Eligible
Plans of Tax-Exeinpr Entities

The resulations retain the rate from
the 1982 regulations allowing a plun-to-
plan trassler after a participant has had
a severanes from employment,

. Rolloyvers

The proposed regulations specified
the treatment of amounts rolied into or
out of an eligible governmental plan and
stated that amounts rolled into the plan
are treated as amonnts deterrod under
the plan for purposes of the regnlations.
Some commentators requested Lhat
consideration be given to allowing
eligible governmenlal plans to have the
same flexibility that they claimed was
permitted for qualified plans with
respect to the timing of distnibutions of
rolled-in assets. Specifically, these
commentators requested the ability for
an eligible governmental plan to allow
a participant to receive a distribution of
rolled-in assets even though the
participant may not yet be eligible for a
distribution of other assets held ender
the plan.

Commentators pointed out that, since
section 402{c)(10) allows an eligible
governmental plap to accept a rolover
contribution onty if the rolled-in assets
trom other plap types are separately
accounted for {in order to apply the
section 72(t} early withdrawal income

tax tor distribulions from these assets),
this ability should not cause
administrative problems lor plan
sponsors. Commentators also asserted
that the flexibility to design an eligihble
governmental plan to permit such
distributions would be beneficial to [ts
participanls.

These rogalations do not permit an
elipible governmental plan to distribute
rolled-in assels to a participant who is
not yet eligible for a distribution until
{uture guidance of general applicability
1s published that addresses this issue.
Treasury and the [RS intend to issie, in
the near future, guidance of general
applicability resolving this issue in
coordination with the applicable rules
tor qualified plans and section 40:3{b)
contracls.

Commentators also requested
clarification an the order of accounts tor
partial distributions to participants who
have rolled-in assets that are subject to
the early withdrawal income tax. They
requested that consideration be given in
final regulations to clarifying that the
participant mav be treated as receiving
a partial distribution first from olher
plan assets io minimize the sarly
withdrawal income tax that wanld
otherwise apply. These regulations
clarify thal. if a rollover is received hy
an eligihle gnvernmentsl plap from an
IRA, qualified plan. or section 403(l)
contract, Lhen distributions trom the
eligihte governmental plan are subject to
the early withdrawal income tax in
accordance with the plan's method of
accounting, f.e., for purposes of
applyving the section 72{1) rarly
withdrawal income tax, a distribation i«
treated as made from an cligible
governmental plan’s separate account
for rollevers from an IRA, qualified
plan, or section 403tb) contract only if
the plan accounts for the distribution as
a distribution from that account. Thus.
for example, an sligible governmental
plan may provide thal any
unforesesable emergency withdrawal is
made from other accounts to the extent
possible, in which event the early
withdrawal tax will not apply assuming
that the plan enly debits such other
accounts to reflect the distribution.

The proposed regulations had
requested cammenls on the issue of
separate accounting for rolled-in
amounts and asked if there are any
special characteristics that would be lost
if multiple types of separate accounts
were not maintained. Commentators
asked for the regulations to permit
maintenance of a single rollover account
for alt amounts that are rolled into the
eligible povernmental plan. These
regulations require separate accounting
only to the extent mandated by section
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402(cH10), f.e., only tor rollovers from
IRAs, qualitied plans and section 403(h)
contracts. Section 72(t)(9) provides that
the early withdrawal income tax applies
to distributions from rollovers
attributable to [RAs. gualified plaas, and
saction 403(h) contracts. Thus, if an
eligible governmental plan accepts a
rollover from another eligible
governmental plan of an amount that
was originally deferred under an eligibls
governmertal plan and coremingles that
rollover in the same separate account
that includes a rollover amount {ram an
IRA, qualified plan, ot section 403(h)
contract, then distributions from that
account will be subjert to the early
withdrawal incoms tax. Accordingly, 1o
order to avoid this result. eligible
povernmental plans may choose to
extablish three separnte accounts tor a
participant cven though these
repulations only require that a single
separate rollover account be maintained
{rr all amounts that are rolled into an
ciigible govermmental plan: First, an
actount for all amounts detorred under
that plan; second, an acconnt for any
rollover from another eligible
govarnmental plan [disregarding any
amounts that originated from an IRA,
qualified plan, or section 403(b)
contract); and third, an account for any
rellover amount from an IRA, quatified
plan, or section 403{b) contract
(inchuding any amounts rolled over from
another eligible governmental plan that
originated from an [RA, qualified plan,
ar section 403(0) contract). These
regulations include an example
illustrating that the early withdrawal
income tax wouabd not apply to a partial
distribution from a plan with such
acrounts assuming that the plan debits
either of the first two such other
accounts te reflect the distribution.

6. Ineligible Plans

The proposed regulations included
guidance regarding ineligible plans
under section 437(t}. Section 437()
penerally provides that, in the case of an
agreement or arrangement for the
deferral of compensation, the deferred
compensation is included in gross
income when deferred or, if later, when
the rights to payment of the deferred
compensation cease to be subject to a
substantial risk of forfeiture. Section
457(f) was in section 457 when it was
acded to the Code in 1978 for
governmental employees, and extended
to employees of tax-exempt
organizations (other than churches or
certain church-controlled organizations)
in 1988, because unfunded amounts
held by a tax-exempt entity compound
tax free like an eligible plan, a qualified
plan, or a section 403(b) contract.

Sectinn 457(f) was viewed as essentinl
in order to provide an incentive for
employers that are not subject to incoma
taxes to adopt an eligible plan, a
qualified plan, or a section 403(b)
contract.?

Section 457 (1) does not apply to an
eligihle plan. a qualified plan, a section
403(h) contract, a section 403(c)
contract, a transfer of property described
in section 83, a trust to which section
4nz{h} applies, or a qoalified
governmental excess benelit
arrangoment described in section
415{m}. The proposed regnlations stated
that section 4571} applies if the date on
which there is no substantial risk of
torfoiture with resprat to the
compensation deferred precedes the
date ou which thrre i3 a teansfer of
proparty to which section 83 appliss.
The proposed regnlations intluded
several examples, including an example
illustrating that section 457 (1) daes not
Fail to apply merely because benetits are
subscquently paid by & transier of
property. Comments wnre requested on
the coordination of sections 457{(f) and
B3 under the proposed repulations.

[n response, a number of
commentators oberted to the proposed
coordination of sections 4371} and H3
including arguing that the proposed
regiefalion would place tax-exempt
nrganizations at A compstitive
disadvantage when it comes to
attracting and relaining execulive talent
because it wonld effectively eliminate
the nse of discounted muteal bund
options as a tax effective component of
total compensation. Soune winumentators
also asserted that the proposcd
regulations were ambiguous as to their
applicadity to steeply disconnted
mutual fund options, and recoinmended
that, if the provision is not removed at
a minimuwm future guidance should be
more specific.

The final regelations ratain the
interpretation of the coordination of
sections 457(f) and 83 that was in the
proposed regulations, and also clarity
the application of the rule by adding an
example involving an optien grant. The
regulations also include a clarification
that, when bensfits ave paid or made
available under an ineligible plan, the
amount included in gross income is
equal to the amount paid or made
available, but enly to the extent that the
amount exceeds the amount the
participant included in gross incoms

15¢ee generally the faport to the Cungress on the
Tox Treatirent of Dafarced Companzatinn under
Sactran 457, Department of the Treasury, January
1992 [available from the Ofice of Tax Falicy, Room
5315, Treasury Dapartment, 1500 Fennsylvania
Avenue NW., Washingion DU 20220t

when he or she ohtained a vested right
10 the benefit.

7. Severance Pav and Other Exceplions

In 2000. the [RS issued
Announcement 2000-1 {(2000-1 C.B.
294, which provided interim guidance
on certain broad-based, nonelective
plans of a state or local government that
were in exislence before 1999,
Comments were requested on
arrangements. such as these maintained
by certain state or local governmental
educational institutions, wnder which
supplemental compensation is pavable
as an incentive to terminate
winplovment, or as an incentive to retain
retitement-eligible employees, \o ensure
an appeopriate work{osce during perinds
it which a temporary surplus or deficit
in worktorce is anticipated. Treasury
and the IRS cantinue to be interested in
receiving comments on this issue.
which should be sent to the following
adiiress. Internal Revenne Service, Attn.
CC-DOMCORP:R {Section 457 Plans),
Room 5211, .0, Box 7604, Ben
Franklin Station, Washington, DC
20044, Written comments may be hand
delivered Monday through Friday
batween 8 a.m. and 4 p.o. to: Internal
Revenue Service. Courer's Desk. Attn.
CC:PA:RU {Section 457 Plans), 1111
Constitution Avenie, NW., Washingtan,
D 20224, Alternatively, writtan
comments may be submitted
slerlronically via the [nternet by
selocting the ~Tax Regs” option on the
[RS Homne Page, or by submitting them
airrctly to the IRS Intornet site al
httpdiwww s govitox_regsireghst itmi.
Comments should be received by
Oictober 9, 20043,

4 Effeciive Date of the Regulations

The preposed regulations included a
general effsctive date under which the
regulations would have applied to
taxablo years heginning after December
31. 2001. This 15 the general effective
date for the changes made in section 457
by EGTRRA. Commentators did not
express concern about this eftective date
and some commentators also stated thar
eligible governmental plans have
adopted plan amendments to address
the changes that have been allowed by
EGTRRA, so that it would be
appropriate to have the final regulations
effective date coincide with the effeclive
date for EGTRRA.

These regulalions are generally
applicable to taxable years beginning
after Decamber 31, 2801, subjact to
cortain specific transition rules. Under
one of these transition rules, for taxable
years beginning after December 31,
2001, and before Jannary 1, 2004, a plan
wiil not fail to he an eligible plan if it
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is operated in accordance with a
reasonable, good faith interpretation of
section 457{b). Whether a plan (s
operated in accordance with a
reasonable, good taith interpretation of
section 457{b) will generally be
determined based on all of the relevant
facts and circumstances, including the
extent io which the emplover has
resolved unclear issues in its favor. The
regiulations state that a plan will be
deemed to be operated in accordance
wilh a reasonable. good faith
interpretation ot section 457{b} il it is
operated in accordance with the terms
of these regnlations, The RS will alse
deem a plan to be operated in
accanlonce with a reasonable, good faith
interpretation of section 457(h) if itis
operated in accordance with the terms
of the 1482 regulations as in effecy for
taxable veurs beginning betore Fannary
1, 2002 {to the cxtent those 1982~
regulations are consistent with
subsequent changes in law, including
ECTRRAj or in accordance with the
Llerms of the 2001 proposed rogulations.
Howaver, a plan will be deemed not to
he operated in accordance with a
reasonable, znod faith interpretation of
secHon 457(bl it it is operated tna
manner that is inconsistent with the
terms of the 1082 mgnlations as in effect
tor taxable vears beginuing belore
January 1, 2002 (to the extent those 1982
repulations are consistent with
subsequent changes in law, including
ECTRRA) except to the extent permitted
under autther these fnal regulations or
the 2001 proposed regalations.

Furtker, thers is a special delaved
affartive date tor the rule uader which
an eligible povernmental plan cannot
dustribule reliover account beaetitss toa
participant who is not yet eligible for a
distribution. Thus, this rule is not
applicable until years beginning after
December 31, 2003, since this issue is
expected to be resolved before that date.

The regulations also retain the rule in
the proposed regulations under which
the regulations do not apply with
respect to an option that lacked a
readily ascertainable fair market value
(within the meaning of section 83(e}{3))
at grant that was granted on or before
May 8, 2002, Thus, the status of such an
pption under section 457{f) would be
determined without regard to these
regulations.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not reguired. It
has also been determined that section
553(b) of the Administrative Procedure

Act (3 U.5.C. chapter 3] does not apply
to these regulations. It is hereby
certified that the collection of
infarmation in these regulations will not
have a significant economic impact on
a substantial number of sinall entities.
The collection of information in the
regulations is in section 1.437—
8{a){3){ii)(B} and consists of the
requirement that a custodian ef a
custadial account may be a person other
than a bank only it the person
demonstrates to the satisfaction of the
Commissioner that the manner in which
the poersen witl administer the custodial
account will be consistent with the
requirement of section 457 (g)(1) and (3}
of the Code. This certification is based
on the fact that the cost of submitting
this information is small, even for small
entities. Therefore, a Regulatory
Flexibility Analvsis under the
Regulatory Flexibitity Act (3 U.S.(C
chapter 6] is not teqnived. Pursuant (o
seciion 7805(f) of the Code, the notice
of propased mlemaking preceding these
regulations was subimitted 1o the Chief
Counsel for Advoeacy of the Small
Business Administration for comment
on its impact on small business.

List of Subjects
26 CFR Part 1

Income taxes. Reporting amd
recordkerping requirements.

26 CFR Part #i2

Reporting and recordkecping
refuirements.

Arnendments to the Regulations

w Accordingly, 26 CFR part 1is amended
as follows:

PART 1—-INCOME TAXES

® Paragraph 1. The authority citation tor
part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *,

m Par. 2. Sections 1 4571, 1.457-2,
1.457-3 and 1.457—4 are revised to read
as follows:

§1.457-1 General overviews of section

457.

Section 457 provides rules for
nonqualified deferred compensation
plans established by eligible emplovers
as defined under §1.457-2(d). Eligible
employers can establish either deferrad
compensation plans that are elipible
plans and that meet the requirements ot
section 457(b) and §§1.457-3 through
1.457-10, or deferred compensation
plans or arrangements that do not meet
the requiraments of section 437(b) and
§5§1.457-3 through 1.457-10 and that

are suhject to tax treatment under
section 457(f) and § 1.457-11.

£§1.457-2 Definitions.

This section sets forth the delinitions
that are used under §% 1.457-1 through
1.457-11.

(a} Amount{s] deferred. Amounifs}
deferred means the total annual
deferrals under an eligible plan in the
current and prior years, adjusted for
gain or loss. Except as provided at
£51.457-4[c)(1){iii) and 1.457-6[a).
amount(s} deferred includes any
rallover amount held by an eligible plan
as provided under § 1.457-10(e).

{E) Anpual deferral(s)—(1) Annual
deferral{s} means, with respect to a
taxable year, lthe amount of
compensation deferrad under an eligible
plan, whether by salary redsction or by
nonelective employer contribution. The
amount of companeation delerred under
an eligible plan is taken into account as
an annual deferral in the taxable vear ot
the participant in which deterred, or, if
later, the year In which the anount of
compensation deferred is no longer
subject to a substaatial risk of forteiture.

{2} It the amonnt of compensation
deferred under the plan during a taxahle
year is not subject to a substantial risk
of forfeiture, the amount taken into
acconnt 4s an annual deterral 1s aot
adjusted to retlect galn or loss atlocable
io the compensation deferred. If,
however. the amoun! of compensation
deferred under the plan during Lhe
taxahle year is subject to a substantial
risk of forleiture, the amounl of
comprnsation delereed that is takon into
account as an annual defarral tn the
taxabie year in which the substantial
risk of forfeilure lapses musl be adjusted
to reflect gain or loss aliocable to the
compensation deferred unti] the
substantial risk ot forfeitere lapses.

(3) ff the eligible plan is a detined
benefit plan within the meaning of
section 414(j}, the annual deferral for a
taxable year is the preseat value of the
increase during rhe taxable year of the
participant’s accrued benefit Lhat is not
subject to a substantial risk of forfeiture
(disregarding any such increase
attributable to prier annual deferrals}.
For this purpose, present value must be
determined using actuarial assumptions
and methods that are reasonable {both
individually and in the agzregate], as
determined by the Commissioner.

{4) For purposes solely of applying
§1.457—4 to determine the maximum
amount of the annual deferral for a
participant for a taxable year under an
eligible plan, the maximum amount is
reduced by the amount of anv deferral
for the participant under a plan
described at paragraph {k){4)(i} of this
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section (relating to certain plans in
existence before January 1. 1987} as if
that deferral were an annual deferral
under another elipibie plan of the
employer.

{c} Beneficiary. Benaficiary means a
person who is entitled to benefits in
respect of a participant following the
participant’s death or an alternate payes
as deseribed in §1.457-10{c}.

{d) Catch-up. Catch-up amount or
coteh-up limilation for a patticipant for
a taxahle vear weans the annual deforral
permitied under section 414(v) {as
described in § 1.457—4(c}(2)) or sectinn
4357{h)E3) (as describad in §1.457—
dicksito the extent the amounl ot the
annuoal deferral for the participant for
the taxable vear is permitted to sxceed
the plan seiling applicable under
sectinn 457(b){2) (as gdescribed in
§1.457—4(c)(1}}

{v) Elimble emplaoyver. Elgihle
empover hedns an entity that is a State
that establishes a plan or o tax-exempt
entity that éstablishes a plan. The
performance of services as an
independent contractor for a State or
local government or a tax-oxempt entity
is treated as the perfermance of services
for an eligible emplover. Phe lerm
eligible amplover does not include a
vhurch as defined in scctinn
312Hw3NAL & gualified church-
controlled organization as detined oy
seclion 3121 (w3 UBY, or the Federal
EOVRILIENt OF ANy AZENOY or
instrumentalily thereol. Thus. for
exampla, a nursing home which is
associated with a chireh, but which as
not itseif a chureh [as defined 1 sertion
$121w i3 H{AD or o qualitied church-
crntrotled organization as detined in
section 312 10w H3 (B, would he an
eligible employer if it is a tax-exempt
catity as defined in paragraph (i} of
this section.

{t) Eligible plan. An efivible planisa
plan that mests the requirements of
§§1.457-3 lhr(‘}ugh 1.457-10 that is
established and maintained by an
eligible employer. An eligible
governmeptal plan is an eligible plan
that is established and maintained by an
eligible employer as defined in
paragraph {1} of this section. An
arrangement does not fail to constitute
a single eligible governmental plan
merely berause the arrangement (s
tunded throngh more than one trustee,
custodian, or insurance carrier. An
eligible plan of a tax-exempt entity is an
eligible plan that is established and
maintained by an eligible emplover as
defined in paragraph (m) of this section.

(g} Includible compensation.
Includible compensation of a
participant means, with respect to a
taxable year, the participant's

compensation, as defined in section
415(c)(3). tor services performed ltor the
eligible employer. The amount of
incjudible compensation {s delermined
without regard to anv community
property laws.

(h) fneligible plan. Ineligible plan
means & plan established and
maintained by an eligible emplover that
is not maintained in accordance with
§§1 457-3 through 1.457-10. A plan
that is not established by an eligible
amployer as defined in paragraph [e) ot
this section is neither an eligihle nor an
ineligible plan.

{i) Nenelective employer contrithutmon.
A nonelective employver contubution s
a ontribulion made by an eligible
employer for the participant with
respect to which the participant does
nat have the choeice to receive the
contribution in cash or property. Solely
tor purpeoses of section 457 and
£51.457-2 through 1.4537-11, the temm
nonelective emplayer cantnbulion
includes employer contributions that
wouia be described in section 4070{m) if
they were contributions to a qualified
plan

(}} Participant. Participant inan
eligithle plan means an individual who
is currently detervirg compensation, or
who has previously deterred
compensation under the plan by swlary
reduction or by aonelective emnployer
contribution and who has not received
a distribution of his of hey entire henefit
under the eligible plan, Only
individuals who perform services tor
the elizible employer, either as an
employen or as an independent
contractor, may deler compensation
nnder the eligible plan

(k) Plar, Plan tnclodes any agreement
nr arrangement between an clizibis
emplover and a participant or
participants (including an individual
employment agreement) under which
the payment of compeansalion is
delerred (whether by salary reduction or
by neneleclive empinyer contribution).
The following types of plans are not
treated as agreements or arrangement
under which compensation is deferred:
a bona fide vacation leave, sick leave,
compensatory time, severance pay,
disability pay, or death benefit plan
described in section 457 (e){(11){A){i) and
any plan paying tenpth of service
awards to bona fide volunteers (and
their beneficiaries) en account of
qnalified services performed by such
volunteers as described in section
457(e){113(A){ii). Further. the term plan
does not include any of the following
(and section 457 and §5 1 457-2 through
1.457-11 do not apply to anv of the
followingl—

(1) Any nonelective deferrad
compensation under which all
individuals {ather than those who have
not satisfied any applicable initiat
service requirement) with the same
relationship with the eligible emplover
are covered under the same plan with
no individual variations or options
under the plan as deseribed in section
457(e){12), but only to the extent the
compensation is attributable to services
performed as an independent
confractor;

{2} An agreement or arrangement
described in §1.457-11(h);

(3} Any plan satisfying the conditions
in sectinn 1107 (c){4] of the Tax Reform
Act of 1086 (100 Stat. 2494) [TRA '86)
(relating to certaun plans for State
judges); and

(4] Any of the lollowing plans or
arrangeinenls (to which specific
transitional statutory exclusions
upplyt—

(i) A plan or arrapgement of a fax-
exempt =ntity in existence prior to
January 1, 1987, if the conditions of
section 1107(cH3){B) of the TRA 86, as
amended by section 1011{e](5) of
Technical and Miscetlaneous Revenue
Act of 1988 [102 Stat 3700) [TAMBRA),
are satisfied (see §1.457-2(b)(4) fora
speeial rule regarding such plan);

(iii A collectively bargained
nonelective deferred a compensation
plan in eifect on December 31, 1987, i
the conditions of section 6064{d)(2] of
TAMRA are satisfied:

{iil) Amounts described in section
G60A4(d}(3) of TAMEA [(relating (o
rertain aonelective delerred
vennpensahion arrangements in offec
lrefore 1389 and

(iv) Any plan satisfying the conditions
in sechicn 1107(c)4) or [5) of TRA 46
{relating to certain plans for certain
individuals with respect to which the
Service issued guidance bafore 1577).

(1) State. State means a State (treating
the District of Celumbia as a State as
provided under seetion 7701{a){10]}, a
political subdivision of a State, and any
agency or instrumentality of a State.

(m) Tax-exempt entity. Tax-exempt
entity includes any organization exempt
from tax under subtitle A of the Iniernal
Revenue Code, except that a
governmental unit (including an
internalional governmental
orpanization) is not a tax-exempt entity.

{n) Trusi. Trust means a trust
described under secticn 457{g) and
§1.457-8. Custodial accounts and
contracts described in section 401(f) are
treated as trusts under the rules
described in § 1.457-8{al(2).
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§1.457-3 General introduction to eligible
plans,

(a} Compliance in form and epsration.
An eligihle plan is a written plan
established and maintained by an
eligible employer that is maintained, in
both form and operation, in accordance
with the requirements of §§ 1.457—4
through 1.457—10. An eligible plan must
contain all the material terms and
conditions for henefits under the plan.
An eligible plan may contain certain
optional foatures not required for plan
eligibility uneer section 4537[b). such as
distributinns for unforesesabls
emergencios, loans, plan-ta-plan
transfors, additional defereal elections.,
acceptance ol rellovers Lo the plan. and
distributions of smalier accounts to
ciigible pavticipants [lowever, except ax
otherwise specitically provided in
§§ 1.457—4 thuousgh 1.457-10, it an
eligible plan contains any optional
provisions, the nptinnal provisions mst
meet, in both forim aod operation. the
refevant requirements under section 457
and §§ 1.457-2 through 1.457-11.

{b) Treatment as single plan. [n any
rase in which multiple plans are uswed
to avoid or evade the requirements of
55 1.457-4 through 1.457-110, the
Commissioner may apply the rules
under §§1.457—4 throush 1.457 -1 as i}
the plans were a single plan, Sze also
§ 1 457-4{c)(3){v) [requiring an eligible
employer to have no more than one
narmal retirenent age tor each
participant undsr all of the eligitle
plans it spensers], the second sentence
of §1.457--4[e](2) [ireating deberrals
under all eligible plans wnier which an
individual participates by virtue of his
or her relationship with a single
emplayer as a single plan for purposes
of determining excess deterrals), and
§1.457-5 {combining annual deforrals
under all eligible plans).

§1.457-4 Annual deferrals, deferral
limnitatioans, and daferral agreements under
eligible plans.

fa) Taxation of annual deferrals.
Annual deferrals that satisfy the
requirements of paragraphs (b) and (c} of
Lhis section are excluded from the gross
income of a participant in the year
deferred ot contributed and are not
includible in pross income until paid to
the participant in the case of an eligible
governmental plan, or until paid or
otherwise made available to the
participant in the case of an eligible
plan of a tax-exempt entity. See §1.457—
7.

{b) Agreement for deferral. In order to
be an sligible plan, the plan must
provide that compensation may be
deferrad for any calendar moath by
salary reduction only if an agreement

providing for the deferral has been
entered into before the first day of the
monlh In which the compensation is
paid or made available. A new
employee may defer compensation
pavable in the calendar month during
which the participant first becomes an
employee if an agreement providing for
the deferraf is entered into on or before
the first day en which the participant
performs services for the eligible
emplovar. An eligible plan may provide
that it a participant enters into an
agresiment providing for deferral by
satary reduction under the plan, the
apreement will remain in effect until the
participant revokes or alters the lerms of
the agreament. Nonelertive employer
conttibutions are 1reated as being made
under an agreement enlered into betore
the {first day of the calandar month.

() Maximum deferral limitations—(1)
HBasic annual imitation. (i) Exceplas
cdescribed in paragraphs [r3{2) and (3] ot
this section, in order to be an elipible
plan, the plan musl provide that tho
annual deterral amount for g taxable
year [the plan cetlingl mav not exceed
the tesser of—

(A) The applizable annual dollar
amount specified in section 4537 {e|(i5):
311,000 tar 2002; $T2.000 for 2003;
513,000 for 2004; $13.000 for 2005 and
515,000 for 2006 and therealter Atter
2004, the 815,004 amount is adjusted for
cast-of-living in the manner deseribed
in paragraph {c}[4) of this secticn; or

(B) 100 percent ot the participant’s
includible compenaation for the tacable
VEar,

T i) The amount of annval delarrals
peunitted by the 100 perecnt of
inclndible compansation limitatien
nnder paragraph {CH1{IB) or this
section is determined under section
457(e}(53) and § 1.457-2(g)

{iii} For purposes of determining the
plan ceiling under this paragraph [c:}.
the annual deferval amount does not
include any rollover amounts received
by the eligible plan under § 1.457-11=).

{iv) The provisions of this paragraph
(c}1] are illustrated by the followiag
exarmples:

Example 1. (i) Farts. Patticipant A, who
earns $14.000 a year, enders into a salary
reduction agreement in 2006 with A's ¢lipible
employer and elects to defer 313.000 of A's
compensation for that year. Participant A is
not aligible for the catch-up described in
paragraph [c}{2} or {3) of this section,
participatas in no other retirement plan, and
has no other incame exclusions taken into
aceount in cormputing includible
compensation.

{21) Conclusion. The annual deferral Himit
for A in 2006 s the lesser of $15,000 or 100
percent of includible compensalion. $14.000
A’s annual deferral of $13,000 is permitted
under the plan because it 15 ot in excess of

$14,000 and thus does not exceed 100
percent of A s incladihle compensation,

Exumple 2 (1) Facts. Assume the same
facts as in Excmple 1, except that A% eligible
employer provides an immedialely vested,
matching empioyer coatribution under the
plan for participants who make salary
reduction deferrais under A's eligible plan.
The matching contribution is equal 1o 109
percent of elechive contributions, bul nol in
excess of 10 percent of cempensation (in A's
case, $1,4000

{1i} Conchision, Parhicipant A's annnal
deferral excends the limitations ot this
pacagraph [c)E1). A s maximum deterral
limitation in 20906 is $14.0400 A's salary
raduction deferrat of $13.000 combined with
a's eligible vinplayer s nonelective empluyer
conleibutinn of $1.300 exceeda the basic
annual limitahien of this paragraph (<1{1)
because A's aunual daferrals total 514,400, A
has an excess deferval tor the taxable year of
5400, the amount exceading A's perinilied
annual deferral limitation, The $400 excess
deferral is treeted as descnbed in paragraph
{e} ol this saction.

Fxnmple 3. {1) Frots Beninning in year
2002, Eliginle Eruployer X conlelntes S30n0
per vear tor five years to Faricipaot B's
aligible plan accauat, B's interen) in the
acenunt vesks 1 20, B has anoal
compensation ot 350,000 10 each of the five
years 2002 Ihrough 2006, Partwipan B s 41
veass old B s notelizible for the catch-up
described in paragraeh [03(2) or (3] of thes
sectinn. participates in oo other retinemant
poan. and has e ather incnme exc lustons
taken into account incompating iocliidible
sompensation, Adjusted fai znio or loss, the
vajue of B » benefit when B'S interest in the
aconunt vests in 2000 (5 517000,

(if) Conclfusion Vinder this vesiing
schieriule, S17.0000 Do faken tnbn account as an
annual deferral 1o 2ns By annual deferrnls
undear the plon are limited (22 maximum of
515,000 0 206, Thus, the agprepate of the
anmtovrds deferredd, S170000 s 0 excens of e
B s maximoam dederral hanudali o by $2.000
The $2.000 is treated as an exasss deferral
deseribed a1 parngraph (e} at this section,

{2} Age 50 cotch-up—{i} In general. In
accordance with section 4 14(v] and the
tegulations thereunder, an eligible
goveramental plan may provide for
catch-up contributions for a participant
who is age 50 by the end ol the year,
provided that such age 50 catch-up
contributions do not excend the catch-
up limit under section 414(v}){2] for the
taxable year. The maximum amennt of
age 50 catch-up contributions for a
taxable year under section 414(v) is as
tollows: $1,000 for 2002, $2,000 for
2003; $3,000 for 2004; $4.000 for 2005;
and $5,000 for 2006 and thereafter. After
2006, the 35,000 amount is adjusted for
cost-of-living. For additional guidance,
see regulalions under section 414(v).

(i1} Coordination with special section
457 catch-up. In accordance with
sections 414(v){6){C) and 457(e}{18), the
age 50 catch-up described in this
paragraph (r}{2} does nat apply for any
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taxable year for which a higher
limitation applies under the special
section 457 catch-up under paragraph
[c){3] of this section. Thus. for purposes
of this paragraph (c){2}{ii) and paragraph
(:){3) of this section, the special sectinn
457 catch-up under paragraph {c](3) of
this section applies for any taxable vear
if and onlv if the plan ceiling taking into
account paragraph {o){1) of this section
and the special section 457 catch-up
described in paragraph {c])[3) of this
saction {and disregarding the age 50
catch-up described in this paragraph
{c}2)} 1s larger than the plan ceiling
taking inta arcount paragraph [£)(1] of
this section and the age 30 calch-up
descrihed in this paragraph (e} 2) {and
dusregarding the special section 457
catch-up described in paragraph (c){3) of
this section}. Thus. it a plan so provirdoes,
a participant who is eligible far the age
50 catch-up [ora year and for whom the
year is also ene of the participaat’s last
three taxable vears ending belore the
parncipant attains normal retiremeunt
age is eligihle foe the larger of—

(4) The plan ceiling under paragraph
fo)(1) af this section and the age 30
catch-up describsd in this paragraph
ic){2) (and dizresarding the special
section 437 catch-np describad in
paragraph {c){31 of this seclicn) or

(3} The ptan ceiling under paragraph
{c)i1) of this section and the special
secuon 457 catch-up described in
parazraph (2){3) of this section {and
dhisregarding the age 50 catch-up
described in this paragraph {){2))-

(ili] Examples. The provisions of this
paragraph (o)f2) are illustrated by the
tollowing examples:

bxmmple 1[0 Foots Patticipand S, who 15
a5, 1 eligthle to partiipate inoan chgible
povernmental plan in 2004, The plan
prosides a normal retiremenl age al 63, The
plon piovides limitabions on aaneal deferrals
up to the maxirnum permitted under
paragraphs (o1 and £3) of this section and
the age 50 catch-np deseribed in thas
paragraph (c]{2] For 2006, C will receive
compensation of 340.000 from the eligible
employer. C desires to defer the maximum
amount possible in 2006, The applicable
basic dollar limit of paragraph (€](1){i}{4) of
this section is $15.000 for 2008 and the
additional dollar amounl petmited under the
age 50 catch-up is $5.000 fur 2006,

{ii) Conclusion. € is etigible fos the age 50
catch-up in 2006 becanse Cis 55 in 2006,
Hrrwever, C is not eligible for the special
section 457 catch-up under paragraph (¢)(3)
of this section in 2006 because 2006 is not
one of the [ast three taxabie years ending
before C attains normal retirement age.
Accordingly, the maximum that C may defer
for 2006 is $20.0064.

Exampie 2. (i} Facts. The facts are the same
as in Example I, except that, in 2006, C will
attain age 62. The maximum amnunt that C
can elect under the special section 457 catch-

up wnder paragraph (¢)(3] of this section is
$2.000 for 2006,

{ii} Conrlusion. The maxdimusn that C may
defer for 2006 is 520,000, This is the sum of
the basic plan ceiling noder paragraph [¢)(1)
of this section equal to 315,000 and the age
50 catch-up aqual tn $5.000. The special
section 457 catch-up under paragraph (c}(3}
of this section Is not applicable since it
provides a smaller plan ceiling.

Example 3 (i) Facts The facts are ihe <ame
as in Example 2, except that the maximum
additional anount that C can etect under the
special section 457 catch-up under paragraph
{3} of this section is $7.000 fur 2006,

(1) Canclusien. The maxivion thal C may
¢efor for 2006 is $22.000 Thus is the snm of
the basic plan ceiling under paragraph {c}(1}
ol this sechion equal to $15.000, plus the
additional speecial section 457 catch-up nnder
pamgruph {ei{1) of this section equal ta
57.000. The addilional dollar amennt
permitted under the age 50 catch-up is not
applicabiz to C for 2006 besause it provides
a smatler plan cetling.

" (3) Special section 457 vateh-up—{1)
In general. Except as provided in
paragraph [2)(Z){i1) of this section, an
ehgible plun may provide that, for one
or maore of the participant’s last three
taxable vears envding befoie the
participant attains nonmal retivement
age, the plan ceiling is an amount not
in exress of the lesser of—

(A) Twice the dollar amount in effect
under paragraph {e}{ 1A} of this
seclion; or

{B] The underutilized limitation
determined under paragraph {e){3)(i1) of
this section

tiil Underutidized hmitation. The
underutilized ainount determined under
this paragraph (c)(2](it) is the sewm of—

(A} The plan ceiling established under
paragraph {c}[1}) ol this section for the
taxahle vear; plus

(B} The ptan ceiling established under
paragraph {cH{1) ol this section [or under
section 457{b](2) for any year belore the
applicabiliy date of this section] for any
proor taxable year or years, less the
amount of annual deferrals under the
plan for such prior taxable year or years
tdisregarding any annual deferrals
under the plan permitled under the age
50 catch-up under paragraph {c}{2} of
this section).

(iii} Determining underutifized
limitation under paragraph (ci3)ii}(B)}
aof this section. A prior taxable year is
taken into account under paragraph
{c){3)ii){B} of this secticn only ifitisa
vear beginning after December 31, 1978,
in which the participant was eligible to
participate in the plan. and in which
compensation deferred (if any) under
the plan during the year was subject to
a plan ceiling established under
paragraph (c){1) of this section. This
paragraph (c)(3](iii) is subject to the

special ruies in paragraph {c)(3)(iv]) of
this section.

(iv} Special rules concerning
application of the coordination Iimit for
years prior to 2002 for purposes of
determining the underutilized
limitation—(A) General rule. For
purposes of determining the
underutilized limitation for years prinr
to 2002, participants remain subject to
the rules in effect prior to the repeal of
the coordination Hmitation under
section 457(c)(2). Thus, the applicable
basic annual limitation under paragraph
(c){1) of this section and the special
section 437 catch-up under this
paragraph [c)(3} for years in effect prior
to 2002 are reduced, tor purposes ot
determining a pastiripant’s
underuvtilized amount under a plan, by
amnounts excluded from the participant's
income [or any prior taxable year by
reason of a nonelective employer
contribution, salary reduction or
elective contribution under any ather
cligible section 457(b) plan, or a salary
eeduction or elactive contributinn under
any 401tk) quahtisd cash or deferrnd
arrangement, sectinn 402{h){1)(B)}
simplified emploven pension (SARSEP),
sention 403(b) annuity conlract. and
section H08(p} simple retirement
aceount, nr onder any plan tor which a
deduction is allowed because of a
condribution to an organization
described in section 501(cH18) (pre-
2002 coordination plans). Similarly, in
applying the section 457 [bH2)(B}
limitation for includible compensation
tor years prior to 2002, the limitation s
331 percent of the participant's
compensation includible in gross
income.

(B8] Coordinntion lunitntion appled to
pacticipant. For purposes of
determining the underutilized
limitation for years prior to 2002, the
coordination limitation applies to pre-
2002 coordination plans of all
employers for whom a participant has
pertormed services, whether or not
those are plans of the participant’s
current eligible employer. Thus, for
purposes of determining the amount
excluded from a participant’s gross
income in any prior taxable year under
paragraph {c){3}{ii{B] of this section, the
participant's annual deferrals under an
eligible plan, and salary reduction or
elective deferrals under all other pre-
2002 coordination plans, must be
determined on an aggregate basis. To the
extent that the combined deferrals for
years prior to 2002 exceeded the
maximum deferral limitations, the
amount is treated as an excess deferral
under paragraph {e] of this section for
those prior years.
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(2} Special rule where no annual
deferrals undear the eligible plan. A
participant who, although eligible, did
nat deter any compensation undar the
eligible plan in any year hefore 2002 is
not subject to the coordinated deferral
limit, even though the participant may
have deterred compensation under one
of the other pre-2002 coordination
plans An individual is treated as not
having deterred compensation under an
edigible plan for a prior taxable year il
all annual defereals wnder the plan are
dlistributed in accordance with
paragraph (8] of this section. Thus, to
Lhe extent that a participant panticipated
solefv In one or more of the ather pre-
2002 ceardination plans during a prier
tuxinble vear {and not the eligihle planl
the partizipant is not subject to the
roovdinated limitation for that prior
taxable year. However, the participant is
traated as having deferred an amonat in
a prior taxable vear, for purposss of
dietermining the underutilized
lisnitation Far that prior laxable year
wndor this paragraph {¢}H2)(iv){C), to the
extent of the panticipant’s aggregate
salary reduction contributions and
elective deferrals under all pra-2002
coordination plans up to the maximum
deferyal limitations in etfect under
section 437(0] {or that prior taxable vear
To the extent an emplover did oot ofter
an ehigible plan (o an ingividual ina
prier ziven vear, no underintilized
limitation is available (o the (ndividual
for that prioe vear, even if the emplovee
subserionty becomes eligible to
participate in an alipible plan of the
T O g

{D} Exampias | he provisions of this
pacagraph (c)itHiv) are Jlustrated by the
following exam pias:

Example 1 (1] Facte. In 200t and i yoars
prior to 2001, Participant [ earned 350,000
a year and was eligible to participate in both
an eligible plan and a section 01k} plan,
Howaver, [ had abways participated only n
the section 401{k} plan aud had aways
deferrad the maximum ameunt possible, For
each vear before 2002, the maximum amouel
pernutted under section 401(k} exceeded the
limitation of paragraph {e}{3¥i) ot this
seclion. In 2002, D is in the 3-year period
prior to D's attainment of the eligible plan's
normal retirement age of 65, and D now
wants to participate in the eligible plan and
make annual deferrals of up to $30.600 under
the plan's special section 457 catch-up
provisiong,

(ii) Conclusion. Participant D is freated as
having no underntilized amount vader
paragraph (c)3)({i)(B] of this section for 2002
for purposes of the catch-up limitation vader
section 457(b}(3} and paragraph {c]{3) of this
section because. in each of the yaars belore
2002 D has deferred an amount equal to or
in excess of the limulativn of paragraph
{c]{ayi) of this section uoder all of D's
coordinated plans.

Exomple 2 {1} Farls Assume tha same
facts as 1n Example 1, except that D only
deferred $2.500 per yvar unider the section
401(k] plan for one year bafora 2002,

(n} Concfusion, D is treated as baviog un
underulilized amount under paragraph
{c)(3)(11(B} of this section for 2002 for
purpases of the special section 457 catch-up
Limitation. This 1z pecause D has deferred an
amounnt [of prior years thal is less than the
Lintitation nf paragraph {]01)(i) of this section
unaer all 0f D's coordinated plans,

Exmmnple 3.{i) Facts, Participant E. who
carned $15.000 for 2000, entered inte a salacy
reduction agreemen! in 2000 with E's oligible
ciplyver and glected to aeter 32,000 ins that
veir undar E's eligihie plan. For 2000, F's
eligib.e empbover provided an immediately
vestiod, matching emplover contribizbion
under the plan {or pacic:pants who make
salary redudlion defermals noder £75 elipible
pian The matching contmauhcn was equal to
67 percent of elective conliibitions, bt nol
wr exnass of L) parcent of compensatinn
belore salary rednction delerrals in B 5 case,
$1.000). For 2000,  was nol ieible for any
cateh-up contribelion. participated in oo
atbir eetirsgieni plas, and Biad oo other
inceme exclusions taken nte acenant
compiling taxable compeansalion

(i) Crnedusion Partwinant £'s anoual
dufeeral equaled the maxonum limotation of
section 25700 for 20000 B s mavnug
deferrai limitation in 2000 was 34.000
hec ause R's includibie comnpeasation was
STEO00 (515000 mosus the deferral of
S3.0007 ane The applivalile limiration for
2000 was one third of the madivaduat's
inciudible compensation {roe-thrird of
$12,000 equals $4.000} E's salary Teduction
dabereal of $3.000 combined with E's eligible
empinyer's matching coatribution af $1,000
erpsals the hmitation of section 257(h) foe
200 herause E's anrnal aeterrals totalail
541000, b o unsdeentilized amonst for 2000 0
rern,

(v} Normal retirement aer- {A}
Caneral rule For purposes ot the sperial
section 407 catch-up in this paragraph
(c){3), a plan must specify the normal
retirement age undes the plan A plan
mav define normal retiremont age as any
age that is on or after the earlier of age
65 or the age at which participants have
the right to tetire and receive, under the
hasic detined henefit pension plan of
the State or tax-exempt entity {or a
maney purchase pension plan in which
the participant also participates if the
participant is not eligible to participate
in a defined henefit plan), immediate
retirement benefits without actuarial or
similar reduction because of ratirement
before some later specitied age, and that
15 not later than age 70%. Alternatively,
a plan may provide that a participant is
allowed to designate a normal
retirement age within these ages. For
purpases of the special section 457
catch-up in this paragraph (r){3), an
entity sponsoring more than one eligible
plan may not permit a participant to

have more than one normal retirernent
age under the eligible plans it sponsors.

(BY Special rule for elizible plans of
gualified police or firefighters. An
eligible plan with participants that
include qualified police or firefighters
as defined under section
415(b)(2)(HHIDT) may designate a
normal retiremsnt age for such qualified
police or {irelighters that is earlier than
the carliest normal retirement age
designated under the general rule of
paragraph () (310 (A} of this section, but
in no event may the normal retirement
age bo earfier than age 40, Alternatively,
a plan may altow a qualified police or
tireiighter participant ta designate a
norrmal retitement age that is hetween
age Hl and age 704

(vi} Exeernples. The provisions of this
paragraph (c}(3) are tllustrated by the
inllowing examples:

Exrample 1 (1) Forts Patticipant F. whe
will turn il on Apnd 1. 2006, becormus
elimbie lo participdte to an eligible plan an
[annagy t. 2006, The plan pravides a aormal
ratirement age of 65. The plan pravides
limilaions on annna. deferrafs o to the
maximum permitied under paragrapha {c)i1)
through (3] of this sertion For 20006, F will
reneive compensation ol $20.000 froon the
eligible employur, F desires to defer the
maxinum amount possible in 2006, The
applicable basic dollar limit of paragraph
(e {1 A) nf this ssctinn s $1TR.000 e 2004
arui the additional dollar amount permitted
under the age 50 catch up in paragraph (¢}(2)
af this section for an individual whn s at
least age 50 is $5,0400 for 2006,

{ii) Conclusion Fis oot eligiple for the
special section 457 .atch-up under paragraph
)03 of this secdion in 2000 because 2006 15
not one of the last three taxable years ending
before Fattains norwsal retirement age.
Acaordiagly, the ma<imam that F oy defer
for 2006 15 S200L0M0 Ser also paragraph
{ea)iil) bxampl= 1 of this section,

Exemple 2. (i) Facts The facts are the same
as in Excrnple 1 oxrept that, in 2006, F elecls
to defer only $2.000 under the plan (rather
than the maximuwm permitted amount of
320.000}. In addition, assurmne thal the
applicable basic dollar limit of paragraph
{ci(1)(i)iA) of this section continues to be
15,000 for 20067 and the additional dollar
amount permitted under the age 50 eatch-up
in paragraph (¢){2) of this section for an
individual who 15 at leasl age 50 continues
to be 35,000 for 2007. In F's taxable year
2007, which is one of the last three taxable
years ending before F altains the plan’s
nntmal retirement age ot 65, F again receives
a satary of $40.000 and elects to defer the
maximum ammint permissible under the
plan’s catch-up provisions prescribed under
paragraph (c} of Lhis sention.

(ii} Conelusion Far 2007, which is one of
the last three taxaixle years ending before F
attains the plan's normal retirement age of
65. the applicable limit on deferrals for F is
the larger of the amount under the speciat
sectinm 457 cateh-up or $20,000, which is the
basic annual limitation {$15,000) and the age
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50 catch-up limit ol section 414(v] {35,000).
For 2087, Fs special section 457 catch-up
amount is the lesser of two times the basic
annual lumitatian ($30,000) or the sum of the
basic annua. limitation ($15,000) plus the
513,000 underutilized Himitation under
paragraph (c}(3)010) of this section {the
315,000 plan ceiling in 2006, minus the
$2.000 contributed for ¥ in 2006), or $24.000.
Thus, the maxinnun amount that F may deler
in 2007 (s $24.000

Exnmgple 3, (3) Fnets. The facts are the same
45 I Examples T andd 2. except that F does
nat maks any contributions to the plan before
2010, In additian, assume that the applicable
basic dollar haitahon af paragraph
{e)( 11050 AY of this sechon continues to be
$15,000 for 20080 ansd Whe additionat doblas
amtnnt peritted nnder the age 50 catch-up
i paragraph {o02) ol dus sechon foran
tndividual whe is at teast age 50 continues
to be £5 0001 for 2010, In F's taxable year
20 the vear in which I attains age 65
twhich is the normal retiremenl age under
the plan). F desires to defer the maximum
amnount possible unrder the plan. F's
conpensalion foo 2000015 agaio $30.000.

in) Corefusion, For 2010, the maximun
arnunt that Fomay defer is $20.000. The
special sechom 437 calch up provisions
under paragraph (¢)(3) of this section are not
applicable herause 2010 is ot a taxahls vear
anling hetore the yaur in which F attains
normai retirement age.

(4) Cost-of-living adjustment. For
wears brginning afler December 31,
2006, the $15,000 dollar limitation in
paragraph {cH1{iHA)Y of this section will
he adjusted to tuke inte account
increases in the cost-of-living. The
adjustiment in the detar limitation is
made at \he same time and in the same
manner as undsr section 415{d) (relating
to qualified plans under section 4G1{al).
except thal the base penod is the
calondar quarter beginning July 1, 2005
and any increase which is nota
multiple of 5300 will be ronnded to the
next lowest multiple of $500.

(d} Deferral of st-k, vacation, and
back pay under an eligible plan—(1} In
general. An eligible plan may provide
that a participan! may elect to defer
accumulated sick pay, accumulated
vacation pay, and back pay under an
eligible plan if the requirements of
section 457(b} are satisfied. For
example, the plan must provids, in
accordance with paragraph (b) of this
section. that these amounts may be
deferred for any calendar month only if
an agreement providing for the deferral
is entered into before the beginning of
the month in which the amounts would
otherwise be paid or made available and
the participant is an employee in that
month. In the casa of accumulated sick
pay, varation pay, or back pay that is
payable before the participant has a
severance from employment, the
requirements of the preceding sentence
are deemed to be satisfied if the

agreement providing for the deferral is
entered into before the amount is
currently available (as detined in
regulations under seciion 401(k}).

{2} Examples. The provisions of this
paragraph (d} are illustrated by the
following examples:

Example 1. {1) Facts, Participant G, who s
age 62 in 2003, is av cmployvee who
partlicipates in an eligible plan providing a
normal retirement age of 5. Under the terms
nf G's employer’s cligible plac and s sick
weave plan, G may, during Moveruber of 2003
fwhich is nne of the three years prior tn
normal reticement agel, make a one-time
glection to contribude amounts repraseating
accumulated sick pay to the eligible plan in
Liecenther of 2003 {within the maxgmum
deterral lumitationst, Altecnatively, sush
amounts may remain in the “bank  under the
sick leave plan. No cash out of the sick pay
is available until the month v which a
participant ceases to be emploved by the
emplover. The total vabue of (375 accumutaied
sick pay (determined. in accordance with The
teems of the »ick I=ave plan. by referenue i
G & curgent salory) 15 $4,000 0 Thaeinber of
203513,

{ii] Conciusion. Under the terms of the
cliginte plan and sick leave plag, G may elect
bebore December of 2003 10 defere (e 4,000
yalue of acoumulated sick Day under the
cligible plan, provided thal (Vs other annuatl
daferrals 1o the eligible paau for 2000, whey
added to the 34,000, o nor excesd G
inaximuom deferral limutaiion for the year.

Exumgle 2 (1) Fucts Seane bacls as in
Example 1, except that G will spparate from
wervine on Januacy 17, 2004, ana efects, oo
Jannary 4, 2004, to defer (s accemulated
sick and vacation pay {whicl tofals S12.000)
that 15 payobie oo January 13, 2004,

{i1) Conclugian, (may elect belore Januay
15. 2004 to deter the accumiiate ] sick ang)
vacntion pay nnder the elig:ble plon. even 1
the election s made aller il begpmog ol
[anuary. becarse the agreement pros bling lor
the deferral is enterad into befors the amount
is currently availabie and G doss not wiase
tr he an vmployee hefore the amount s
currently available. G will have $12.000 of
includible compensation in 2004 becanse the
deferral is taken into account uy the
definition of inehwdible compensation

Exarmple 3 (i) Facts, Employer X mainoliins
aneiigible plan and a vacation leave plan.
Under the terms of the vacation leave plan,
sruployees generally accrue three weeks ot
vacatinn per year. Up to one week’s nnuased
vacalion may be carried over from oos vear
to the next, so that in any sinpls year an
employee may have a maximum of four
weeks vacation time. At the beginning of
each calendar year, under the terms of the
eligible plan (which constitutes an agreament
providing for the deferral}, the valug of any
unused vacation time from the prior yoar in
excess of one week is autemalically
contributed lo the eligible plan, to the extent
al the employee's maxunwim deferral
limitations. Amounts in excess of the
maximum deferral limitativns ace forfeited,

{ii} Concfusion. The value of the unused
vacation pay conlributed to X's eligible plan
pursuant to the terme of the plan and the

terms of the vacation leave plan 1s treated as
an annual deferral to the eligible plan in the
catendar year the contribntion is made. No
ameounts contributed 1o the eligible plan will
be considersd made available tn a participant
in X's eligible plan.

{e} Excess deferrals under an sligible
plen—-(1) In general. Any amount
delerred under an sligible plan for the
taxable year of a participant that
exceeds the maximum deferral
limitations set forth in paragraphs (c]{1)
through (3) of this section, and any
amount that exceeds the individual
lumitation under § 1.4537-5, constitutes
an excess deferl that is twable in
accordance with § 145711 for that
taxatle vear. Thus, an exoess defecral is
includible in gross income in the
taxable year deferred or, if later the first
taxable vear in which there is no
snbstantial risk of lorfeitvre.

{2) Excess deforrals under an ahgible
governmental plar other than os o resudt
af the individua limitetion. In order to
ke an eligible governmental plan, the
pliun must provide that any excess
deferral resulting tro a failure of a plan
ta apply the limiraticns of parmgraphs
fr){1) through (3} of this section to
amounts deferred under the elipible
pian [compnted wilhout regard to the
individaal lirutation under § 1.457-3j
will be distributed to the participant,
with allocabile net income. as sonp as
administratively practicable after the
plan detenmunes that the amount s an
excess deferral. For purposes of
determining whether there is an excess
deferral resulting trom a failure of a plan
io apply the [hmitations of paragraphs
fc){1) theongh (3] of this seotion. all
plans under which an individual
partizipates by virtue ot his or her
relationship with a single emplover are
treated as a single plan (without regard
to any differences in funding). An
eligible governmental plan does not fail
to satisty the requirements of paragraphs
{a} throngh {d} of this section or
§% 1.457~6 through 1.457-10 {including-
the distribution rules under § 1.457-6
and the funding rules under §1.457-8)
solely by reason of a distribution made
under this paragraph {e}{2). If such
excess deferrals are not corrected by
distribution under this paragraph (e}{2),
the plan will be an ineligibie plan under
which benefits are taxable in accordance
with § 1.457-11.

(3) Excess deferruls under an eligible
plon of a tax-exempt emplover other
than as a result of the individual
limitation. If a plan of a tax-exempt
employer fails to comply with the
limitations of paragraphs (cH1] through
(3) of this section, the plan will be an
ineligible plan under which benefits are
taxable in accordance with §1.457-11.
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However, a2 plan may distribute to a
participant any excess deferrals {and
any income allocable to such amount}
not later than the first April 13
following the close of the taxable vear
of the excess deferrais. [n such a case,
the plan will continue to be treated as
an eligible plan. [lowever. any excess
deferral is included In the gross income
ol a participant for the taxabie year of
the oxeess deferral. If the excess
deferrals are not corrected by
cistabmtion wnder this paragraph (e)(3),
the plan is an ineligible plan under
which benefits arc taxahle in accordance
wilh §1.237-11. For purpnses of
determining whether there is an excess
deterva: resulbing trom o tndure of a plan
tr apply the lemitations of paragraphs
(e} L) throwgh (31 of this sechion, all
cligible plans under which an
individual partizipales by virtue ot his
or hier rzlutionship with a single
enplayer are treated us 4 single plan

(4} Excess deferrals arising fram
application of the mdrvidual lunitation.
An eligthle pian may provide that an
axcess deferral that is a result solely of
a tailure ro comply with the individial
limmitation under §1.457-3 for 4 taxable
vear may be distriboted to the
paticipant, with allocable net income.,
as soon as administrativelv practicable
after the plan determines that the
amount is an excess deferral. An eligible
plan does oot fail Lo sabisty the
requirements of paragraphs (a} through
(d} of this section or §§ 1.457-6 through
1 45710 [including the distribution
rubas under § 1 457-6 and the funeding
rutes under § 1.457-6) solely by reason
ot a distributiza made nnder this
paragraph [e){4} Although a plan will
still marstain ehgibbe statusf excess
deferrals ars not distributed under this
paragraph [e)(4}, a partizipant must
include the excess amounts in income
as provided in paragraph {2)(1) of this
section.

{5) Examples. The provisions of this
paragraph (e} are illustrated by the
tollowing examples:

Example 1. {1) Facts o 200%. the eligihle
plan of State Emplover X 1n which
Parlwcipant H patticipates permits a
maximun deferral of the tesser of $15,000 or
102 percent of includible compsnsation. [n
2006, H, who has compensatinn of 328,000,
nevertheless defers 516,000 under the
eligible plan. Participant H is age 45 and
normal reliternent age under the plan is age
65. For 2006, the applicable dollar limat
undler paragrapb {cl{1){t){A) of this section is
£15.000 Employer X discovers the error in
Jaouary of 2007 when it cnmpietes H's 2008
Form W-2 and promptly distributes $1,022
to H (which is the sum of the $1.000 excess
and $22 nfallocable net income).

(it Conrfusion. Participant H has deferred
$1.000 in excess of the $15,000 limitation

provided {or under the nlan {or 2006. The
51.000 excass musl be included by Hin H's
‘ncome for 2008 To oraer to eorrect Lhe
failure and still bw an eligible plan, the plan
must distribule the excess deferral. with
allocable net income. as scon as
administratively praciicable after
determining that the amount cxceeds the
plan deferral limitations. In this case, $22 of
the distribution of $1.022 is included in H's
gross income fnr 2007 {and is ant an elipible
rollover distribmtion). If the sxcesws deferral
were not distributed, the plan would be an
ingligibie plan with respect to which bensfits
are Yaxable in accordance with § 1,457-11,

Exaumple 2. (i) Focis. The Facts are the same
as in Exomple 1, excent that X uzes a nunber
nf separate arrangemeols with different
wrustees and Annweity insurers to permit
s ployues to defer and 1T vwects deferrals
unrlie several of the tunding arrangements
none of which excesds $15.000 for sy
individual funding amangement. but which
tntal $16,000,

{i Conclusion, The conclusion is the same
as in Example 1.

Example 3. (i] Fucts The facts are the same
a5 in Exemple 1, excepd hat 13 deferral
under the eligihle pian is houted to 01,000
and H alsn makes a salary reduction
eontribution of $3 000 tn an annuity contracl
undar section 403{b] with the same Employer
)8

(if) Coneflusion H's defertals are withio the
plan deferral Limitalinos of Erploy er X,
Because of the repeal of the application of the
conrdination limiktion under bormer
patagraph [2) of sectinn 457(c] H's salary
reductinn deferrals under the anmuily
contract are no longet considered in
determining H's applicable deforral Limits
under paragraphs {c){1) through {3) of this
seition,

Exumple 4 (1) Fuces The facts are the same
as in Fxample 1, except that H's deferral
unrler the eligible governmental plan is
Limiled to 514,000 and B alao makes a
deferral ni $4.000 to an eligible poveramentat
plan of o diflerent employer, Participant Has
ape 45 and normal retirement age undee hoth
sligible plans is age 65.

[il) Conrlusiop. Because ol the application
of the individual limitation under § 1.457-5,
H has an excess delerral of $3.000 (the sum
ol 514,00 plus $4,000 equals 518,000, which
15 $3,000 in excess of the dollar limitation of
$15,000}, The $3.000 excess deferral, with
allocable nel iacome. may be distribuled
from either plan as» sven as administratively
practicable after determining that the
combined amount exceeds the deferral
limitations. If the 33,000 excess deferral is
not distributed to H, each plan will continue
1o be an eligible plan, but the $3,000 must
be included by H in H's 1ncome for 2006.

Exampie 5. (1) Focts. Assume the same
facts as in Exomple 3, except that H's deferral
under the eligible governmental plan is
limited to $14,000 and H also makes a
deferral of $4,000 to an eligible plan of
Employer ¥, a tax-axampt entity.

{ii) Conclugsion. The resnlls are the same as
in Example 3, namely, because of the
application of the individual limitalion
under § 1.457-5. H has an excess deferral of
$3.000. (f the $3,000 excess deferral is not

distributed to H. each plan will continue to
be an eligible plan, but the $3.800 must he
included by H in H s income for 2006,

Example 6. (i} Facts, Assume the same
facts as in fxample §, except that X is a tax-
exempt etity anrd thus its plan is ao eligible
plan of a tax-exempt antity,

{ii) Conclusion. The results are the same as
in Exampie 5. nnmely, becaose of the
application of the individual limitabion
wneler § 14575, £ has an excess deferral of
$3.000. If the 33.000 excess defarral is not
distrihuted to H. each plan will continue to
be an eligible plan, but the $3.000 must be
mchudad oy Hioto 1T's incnme for 2006,

W Par. 1. Sections 1.457-3 through
1.4537-12 are added to read as fullows:

§1.457-5 Individual limitation for
combined annual deferrats under multiple
eligible plans

ta) General rufs. The individual
limitation under section 457(c) and this
section equals the basic anaual deferrat
limutation under §1.457—4(c){1){I}A].
plus either the age 50 catch-up amount
under §1 457-4{c)(2], or the special
section 457 catch-up amount under
§1.457—4{cl(3), applied hy taking into
account the combined annual deferral
tor the participant for any taxable vear
under all eligible plans. While an
eligible plan may include provisions
under which it will limit deferrals to
meet the individual limitalion under
section 457(c) and this seclion, annual
deferrals by a participant that exceed
the individual limit under section
457 (c) and this section (bul do not
excesd the limits under £ 1.457-4(c))
will ot cause a plan to lose its eligible
stalus However. to the extent the
comhined annnal deforrals for a
participant {or any taxable vear exceed
the individual limitation wnder section
457(c) and this section fon that vear, lhe
amounts are treated as excess deferrals
as described in § 1.457-4(e).

(b} Limetation applied to participant.
The individual limitation in this section
applies to cligible ptans of all employers
for whom a participant has performed
services, including both cligible
governmental plans and eligible plans of
a tax-exempt entity and both eligible
plans of the employer and eligible plans
of other employers. Thus, for purposes
of determining the amount excluded
from a participant’s gross income in any
taxable year (including the
underutilized limitation under §1.457-
4 [c)(31ii)(B)), the participant's annual
deferral under an eligible plan, and the
participant’s annual dsferrals under all
other eligible plans, must be determined
on an aggregate basis. To the extent that
the combined annual deferral amount
exceeds the maximum deferral
limitation applicable under §1.457—4
[cHAHOA), [e){2), or (c}{3]). the amount
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is treated as an excess deferral under
§ 1.457-4{e).

(v} Special rules for catch-up amounts
under multiple eligible plans. For
purposes o applying section 457{c) and
this section, the specisl section 457
catch-up under § 1.457—4 (c}{3} is taken
uita aceount only to the extent that an
annual deferral is made for a participant
under an eligible plan as a result af plan
provisions permitted under § 1.457—4
(e3(?) In addition. i a participant has
annual deferrals under more than one
elizible plan and the applicable cateh-
up dmount under §1.457—4 [2)(2V or (3}
15 not the same for sach surh sligible
plin for the taxable vear, section 457{c)
and this section ars applied vsing the
catch-up ameunt under whichewer plan
has the largest cateh-up amonnl
applitable to the participant.

(d) Exampies. The provisions of this
section are illustrated by the toflowing
axampies,

Example 1 (%) Facts Participant Fis age b2
in 2006 ¢nd puaticipates in bwo ehgible pas
during 2006, Plans [ and K, which are each
eligible plans of two different goveromental
antuies Fach pan iocludes provisuns
allowing The masmum anoual delerral
permiel under § 1 457—4(c)(1} throagh 13).
For 2066, the underwilized amonnt unde
§ 1.457—¢ [c)(3][11ME] is 325,000 aneder Plan
] el is 320,000 under Plan K. Normal
risticament age 15 age 45 under both plans.
Participant F deters 515.000 under each plan.
Pachirupint s weludible compensation 1= in
enih cuetr 1 excets of the defarral. Neither
plan de: pnates the $15.900 contribution as
A wtlvheng parmitted winder eacly plan's
spreenal sation $57 catoheup provesions.

fiv) Conclusion For purscses of applying
Ihis spctinn o Participant F ior 2006, the
maximum exclusion iy 820,000 This i equal
tu the s of $15 G0 plas S5 000, whosh s
the age 30 catch-up amonet. Thae ¥ ohas an
pxuess amonl of $10,000 which 13 treated s
an eiiess deferral tor Pachicipant B for 2006
under § 1,457 —4(e].

Fxample 2 (1} Fnets Pachicipant . who
will turn 63 en April 1. 2006, participates in
fnur eligible pians duting 2006, Plan W
which is an eligible governmental plan: and
"lans X, Y, and Z which are each eligible
plans of three different tax-exempt sultities.
For 2006, the limtation that applies to
Parhcipant E under all four plans noder
§1.457-4 (c)(1)i){A) is $15.000, Far 2006, the
arditional age 50 catchi-ip limitation that
appiies to Participant E under all tour plans
under §1.457-4 (c){2) 15 $5.000. Further, lor
2006, different limitations under §1.457—
4(cH3) and (¢){3}{it}{ B} apply to Participant E
under each of these plans, as follows: under
Plan W, the underntilized limitation wader
§1.457—4 (c)(3N11HB) 15 $7,000; under Plan X,
the underutilized limitation under § 1.4574
(c}3)(:1)(B) is 32,000, under Plan Y, the
underutilized hmilation under §1 4574
{c)(2)[i1}(B) s $4,000: and under Plan Z.

§ 14574 (c)(3) i not applicable since
normal eetirement age is age 62 under Plan
7. Panticipant E s includible compensation s

in each case in excess of any applicable
deferral.

{ii) Conelusion. For purposes of applyiog
this section Lo Participant £ for 2006,
Participant E could elect to dafer $23.000
nnder Plan Y, which is the mexizm
deterral limilatinn under §1 4574 {c)(1)
thron:gh {3}, and Lo defer no amnunt under
Plans W. X, and Z. The $23.000 maxumur
amounl is equal to the sum of $35.000 pius
$8.000, which is the catch-up amount
applicable to Parlicipant E under Plan Y and
which is the largest calch-up amoeunt
appticable to Participant E under avy of the
four plans for 2006 Alternatively, Parhicipant
Ecould nstead ewect tu deler the folivwimg
combination of amounts an aggregde totl of
20,000 1 any of the fag puans, or 522,000
t5 Plan W and none to any of the cther thres
lans, )

(i) ¥ the nnslerutilized amount under
Mlane W, X and Y lor 2006 were 0 each anee
oo thecwse B bad always contrilueen the
maxinum amount or E was 4 naw
purticipant) or an amount nok in excess of
$5.000, the maximum exclusion under this
sactian wordl ha 320,000 tor Partivipant B
far 2006 {515,000 plus the 55,000 2= =0
culvh-up aizouoth which Martcipaut £ oonld
coniribute to any of the plans.

§1.457-6 Timing of distributions under
cligible plans.

fa) fn general. Except as provided in
parazraph (o) of this section [relating to
atstribitions on acennot nfan
untoreseeable emergencyt paragraph (o)
of this sertion [relating to disteibigions
ot small accounts), §1.457—100a)
{relating to plan tenminations), or
§1.457-10{c) (relating to domestic
relations orders), arnounts defecrad
under an eligible governmental plun
may net he paid to a parhicipant ar
Leneficiary before the participant has a
severance from emplovmen! with the
eligible emplover or when the
participant attains age 70, if earlier.
For rules relating to loans, see paragraph
[t} of this sention. This sectinn does nol
apply to distributions of excess amounts
under § 1.457-4{e}. However, except lo
the axtent set forth by the Commissioner
in revenue rulings, natices, and other
giuidance published in the Internal
Revenue Bulletin, this section applies te
ameounts beld in a separate account for
eligible rollover distributions
maintained by an eligible governmental
plan as described in § 1.457-10{e](2).

(b) Severance from employment—(1)
Emplovess. An employee has a
severance from employment with the
eligible emplover if the employee dies,
retires, or otherwise has a severance
from employment with the eligible
emplover. See regulations under section
401{k) for additional guidance
concerning severance trom employment.

(2) Independent contractors—(i} fn
gereral. An independent contractor is
considered to have a severance from

employment with the eligible employer
upon the expiration of the contract (or
in the case of more than one contract,
all contracts} under which services are
pertormed for the elipible employer if
the expiration constitutes a good-laith
and complete lermination of the
contractual relationship. An expiration
does not constitwe a gnod faith and

com plete termination of the contractual
relationship if the eligible emplover
anlicipates a renewal of a contractual
relationship or the independent
contractor becoming an employee. For
this purpose, an eligible smployer is
ronsidered to anticipate the renewal of
the contractual relationship with an
independent contractor if it intends to
contrart again for the services provided
undet the expired contract. and neither
the cligible employer nor the
independent contractor has eliminated
tha independent ecnhracior as a possible
provider of services under any such new
cemtract. Further, an eligible emplover
iz considered to intend i cantract again
for the services provided ender an
expired contract if the efigible
employer's doing so is conditioned only
upon incurring a need for the services,
the availahility of funds, or both,

(1} Special rule. Notwithstanding
paragraph (b)(2Hi] of this section, the
plan is considered to satisfy the
requirement described in paragraph (a)
of this section thal no amounts deferrad
uncer the plan he paid or made
available 1o the participant before the
participant huas a severance from
employment with the eligihle employer
if, with respect to amounts payahletoa
participant who is ap independent
contractor, an eligible plan provides
that—

{A) No amonn! will be paid to the
participant before a date at least 12
monihs atter the day on which the
contract expires nnder which services
are pertormed for the eligible employer
{or, in the case of more than one
confract, all sush contracts expire]; and

{B) No amoun! payable to the
partivipant on that date will be paid to
the participant if, after the expiration of
the contract (or contracts} and before
that date, the participant performs
services for the eligible employer as an
independent coptractor or an employee.

{c] Bules applicable to distributfons
for unfareseeable emergencies—(1) In
general. An eligible plan may permit a
distribution to a participant or
beneficiary faced with an unforaseeable
emergency. The distribytion must
satisfy the requirements of paragraph
{c}(2) of this section.

(2} Requirements—I(i} Unforesesable
emerzency defined. An unforesesable
emergency must be defined in the plan
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as a savere financial hardship of the
participant or beneficiary resulting from
an illness or accident of the participant
or beneficiary, the participant's or
heneficiary’s spouse, or the participant's
or beneficiacy’s dependent (as defined
in section 152{a}); loss of the
participant's or beneficiary's property
due to casualty {including the need Lo
rebuild a home following damage to a
home not otherwise covered by
homeowner’s inswrance. £.g.. as 4 result
of a patural disaster); or other similar
extracrdinary and unforeseeable
circumstances arsing as a result of
events bevond the controt of the
participant or the beneficiary. For
exurnple, the imminent foreclosure of or
eviction from the participant's or
beneficiary's peimary residence miay
comstitute an unforeseeable emergency.
In addition, the need to pay tor medical
expenses, including non-refundable
deductibles, as well as for the cost of
prescription drng medication, may
constitinte an unforesezable emergency,
Finally, the need to pay for the funeral
exprenses of a sponse nr a dependent {as
defined in secticn 152[a)) may also
constitute an unformseeable emerzency.
{ixrcept as otherwise specifically
provided in this paragraph (e}2)(1), the
purchase of a home and the payment of
cellege mition are nol nnforeseeable
emergencies under this paragraph
{ed(2)1).

(it) Unforeseeable emergency
disiribution standard. Whether a
participant or heneficiary is taced with
an unforeseeable emergeney permitting
a distrihution unasr this paragraph (¢] is
1o be determined based on the relevant
facts and circumstanens of sach case,
but. in any case. a distnibution on
account of untoreseeable emergency
may not be made to the extent that such
emergency is or may be relieved through
reimbursernent or compensation from
insurance or otherwise, by liguidation
of the participant’s assels, to the extent
the liquidation of such assets would not
itself cause severe financial hardship, or
by enssation of deferrals under the plan.

(iii) Distribution necessary to salisfy
emergency need. Distributions because
of an unforeseeable emergency must be
limited to the amount reasonably
necessary to satisfy the emergency need
(which may include any amounts
necsssary to pay any federal, state, or
local income taxes or penalties
reasonably anticipated to result from the
distribution).

{d) Minimum required distributions
for eligible plans. In order to be an
eligible plan, a plan must meet the
distribution reqguirements of section
457(d}(1) and {2). Under section
457(d}(2), a plan must meet the

minimum distribution requirements of
section 401(a)(8). See section 401(a){3)
and the regulations thereunder for these
requirements. Section 401(aj(9) requires
that a plan begin lifetime distributions
ta a parlicipant no later than April 1 of
the calendar year following the later of
the calendar year in which the
parlicipant altains age 70%: ar the
calendar vear in which the participant
retires.

(e} Distrrhutions of smaller accounts—
{1) in general An clipible plan may
provide for a distribution ol alt or a
portion of a participant’s benefit if this
paragraph (2](1) is satisied. This
paragraph (e}(1] is salished if the
participant’s total amount deferred (the
participant’s total acconnt halance)
which is not attributable to rollover
rontributiens {as defined in section
41104)[11)(D)) is not in excess of the
dollar limit under section 411{a}(113(A),
no amount has been deterred under 1he
plan bv or for the participant during the
vwo-yoar period ending on the date of
the distiibution, and there has been no
prior distribution under the plan to the
partinipant under this paragraph {8} An
etigible plan is oot1equived to permit
distmbutions under this paragraph (e).

{2) Alternative provisions possihle
Consistent with the provisions of
paragraph (ei(1} of this secton, a plan
may provide that the total sinount
deferred for a participant or beneliciary
will he distributed antamatically to the
purticipant or benefictary if the
requiresnents of paragraph (e)d(1} of this
section are mel, Alternatively. if the
requirements of paragraph (=i 1) o this
section are met, the plan muy provide
tor the total amount detecred tor e
participant ar beneticiary to be
distributed to the participant or
beneficiary only il the participant or
heneficiary so elects. The plan is
permitted 1o substitute a specified dollar
amount that is less than the total
amount deferred. In addition, thess two
alternatives can be combined; for
example, a plan could provide for
automatic distributinns tor up to 3500,
hut allow participants or heneficiary to
elect a distribution if the total accaunt
balance is above 5500,

(f] Loans from eligible plans~{1)
Eligible plans of tax-exempt entities. If
a participant or beneliciary receives
(directly or indirectly) any amount
deferred as a loan from an eligible plan
of a tax-exermpt entity, that amount will
be treated as having been paid or made
available to the individual as a
distribution under the plan, in violation
of the distribution requirements of
section 457(d).

(2} Eligible governmental plans. T'he
determination of whether the

availability nfa loan, the making of a
loan, or a failure to repay a loan made
from a trustee {or a porson treated as a
trustee under section 437{g}) of an
eligible governmental plan to a
participant or beneficiary s treated as a
distribution (directly or indirectly) for
purposes of this section, and the
determination of whether the
availability of the loan. the making of
Lthe loan, or a failure to repay the loan
is in any ather respect a violation of the
requirements of section 457{b) and the
regulations, rispends o the facts and
circnmstances. Ameng the facts and
cirenmstances are whether the loan has
a fixed repayment schedule and hears a
reasonable rate of interest, and whether
there are repayment sateguards to which
a prudent lenger would adhere. Thus,
tor example, a lean must bear a
reasenahle rate of interest in order to
satisfy the exclusive benelit requirement
of section 457 (1) and § 1.457 -8[a}(1}
Sen also §1.457—7{b}3} refuting to the
application of section 72{p) with rospect
to the taxation of a loan made nnder an
eligible governmental plan, and
§1.72{p)-? relating to section 72(n)(2t

{31 Example. The provistons of
paragraph {f}{2} of this section are
illustrated by the following example:

Example, (1) Facts Eligihle Plan X of Stute
Y is funded through Trust 2 Plan X peraiit
an employer’s account balance nader Plan X
1o be pa:d in g single sum at severance from
einployment with “tate ¥ Plin X includes a
loan program wader which any active
erplovee with g vested acrount hatance may
receive o losn from Trast 2. Loans are made
purstant o plan provisions regarding ioany
that are sat forth 1 the plan under which
loans Bew o cessonable rare of loterest awl
it & rerl by 1l ampioyes’s account
Salanoe Ino2rger fo avoid Leaton onde
51457 -7(BI(3} and seclinn 720p1(L). the plaa
praviswons hmit the amaount b oaus aond
require loans 12 be repaid 1o level
installments as required nuder section
72ip){2). Participant J's vested account
balance nnder Plan X 15 350,000, | receives
a luan from Trust Z in the amount ol $5.000
on December 1, 2003, to be repaid in level
installments nadea qrarterly over the 5-vear
period ending sn November 30, 2008,
Participant | makes the required repayments
until } has a severance from employment
from Stale Y in 2005 anu subsequeatly fails
to repay the oulstanding inan balance of
$2.250. The 52,250 loan balance (5 offset
againsl ['s $80.000 account balance benefit
under Plan X, and } elects to be paid the
remaining $77.750 in 2005,

{ii] Conclusion. The making of the loan to
T will not be treated as a vielation of the
requiremants of section 457(b) or the
regulations. The canceliation of the loaa at
saverance from employment does not canse
Ptan X to fail to satisly the requirements for
plan elipibility under section 457, In
addition, bacanse the loan satisfies the
maximum amount and repayment
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requirements of section 72(p)(2), ] 15 not
required to include any amount in income as
a result of the loan until 2005, when | has
income of $2.250 as a resuil af the offsel
{which 15 a permissibie distributivn under
this section) and ipsome of 577,750 as
result of the distribution made in 2005,

§ 1.457-7 Taxation of Distributions Under
Eligible Plans.

(a) General rules for when amounts
are 1acluded in gross income. The rules
for determining when an amount
deferred under an eligible planas
tnclndible in the gross income ol a
participant or beneficiary depend on
whether the plan is an eligible
aavernmental plan or an etigibis plan of
a tax-exempt entity. Parageaph (b} of Lhis
section sets forth the rules for an eligible
povermnental plan, Paragraph {c) ot this
section sets forth the rules for an eligible
plan of a tax-exomupt entity.

th) Amounts included in gross mcome
under an efiuible gsovernenental plan—
[1} Amounts neladed in gross income
n year paid undsr an eligible
governmental plan. Except as provided
in paragraphs {h)(2) and (3} of this
section [oF in §1.457-10{c) 1etating to
pavments to 4 spouse ar foumer spouse
pursuant to a quatified domestic
relations order), amonnts deferred under
an gligible zovernmental plan are
inatudible in the gross income of a
participant or beneficiary for the taxable
vear in which paid to the participant o
beneficiary under the plan

(2) Rollovers to mdviduaf ietirement
arrangsments nod other ehgible
retirement plans, A trustes-fo-trustos
lrsnster in accordance with section
A01ai(31) [zeuerallyv ceterred to as o
direct mllover) feam an eligible
government plan i oot inchdible in
gross incame of a participant or
beneficiacy in the year transferred [
addition, any pavment made {rom an
eligille government plan in the form of
af1 eligible rollover aistribution {as
defined in section 402(c)4)] is not
includible in pross income in the year
paid to the extent the payment is
transferred to an eligible retirement plan
{as defined in section 402{c){8)(B))
within 60 days, including the transfer to
the eligible retirement plan of any
property distributed from the eligible
governmental plan. For this purpose,
the rules of section 402{c)(2} through {7)
and (9} apply. Any trustes-to-trustee
transfer under this paragraph (b}{2} from
an eligible government planis a
distributien that is subject to the
distribtion requirements of § 1.457-6.

{3) Amounts taxable under section
72{p){1}). In accordance with section
72[p), the amount of any loan from an
eligible governmental plan to a
participant or beneficiary {including any

pladge or assignmant treated as a loan
uncler section 72[pJ[1)(B)) is treated as
having heen teceived as a distribution
from the plan wnrder scction 72(pi{1},
excepi to the extent set forth in section
72{pl(2] {relating to loans thal da aot
exceed a maximum amonnt and that are
repavable in accordance with certain
terms) and § 1.721p)-1. Thus. excepl to
the extent a loan satisfies section
72(p)e), any amount loaned from an
eligible governmental plan to a
participant or beneficiary (including any
pledge or assignment treated as a loan
under section 72(p)(1HBY) (s includibe
in the gross income of the participant or
beneticiary for the taxable vear in which
the toan 1s made. See penerally
§1.720pk1

(41 Examples. The provisions of this
paragraph [h) arz illustrated by the
follnwing examples:

Exnmpie 1. (1} Forts. Ehgible Plan G of a
govermunental entity peernits distrihietion of
penelits inoa single sum e atal lments of
g b 20 yeaes, anth such beoefits to
commence at any fdade that is after severance
tere employviment [up to the later of
saverance from eauployvesent of the plan’s
normal cetirement age of 65). Bftective for
participanis who have a severance from
emplovinnot alter Decenber 31, 2001, Plan X
allows an g sehron—-as o both the dote on
which payvments are to begin and the lorm in
which prourents are to be made —be be made
by the participont af any time that is hefore
the wommencenieol date selected, However,
Plan X chooses to requure <lectiogs (o b filed
at least 30 davs befnre the commencemenl
date selerted i order ne Pian X to have
cnaigh thine to be able to eflectuate the
el binn

[1i) Gl fasron Mo Aot sre tnelodad
i gFass inerme bebare actiuad paviments
bugin, [Fuustallment pavments begin (and the
wnstadmend pavments arae payvable over at
least B0 vings snas not to be eligihle rollover
disiribuhions). the amoont inclided in gross
inconle (or any year (s equal (o the amouat
of the installment payment paid during the
yuar,

Example 2. (1) Focts, Same facts as in
Example_ 1, except that the same rules are
extended to participants who had a severance
frnmy emplovment before January 1, 2oo2,

[ii} Concfusion. Forall participants (that {s,
Hoth those who have a severance from
employmant after December 31, 2001, and
those who have a severance from
employment belore Jannary 1, 2002,
including those whose benefil payments have
rommenced before [anuary 1, 2002), nn
amounts are included in gross income belore
actual payments begin. It installment
payrments begin {and the instaliment
paymrnts are payabla over at teast 10 years
5o as not lo be eligible rollover distributions),
the amount included in gross income for any
year is equal 1o the amount of the installment
payment paid dunng the year

[c) Amounts included 1n gross income

under an eligible plan of a tax-exempt
entity—(1) Amounts included in gross

income 1 year paid or mads available
under an efigible pfon of o tax-exempt
entify. Amounts deferred under an
elipible plan of a tax-exempl entity are
includihle in the gross income of a
participant or beneficiary for the taxahle
vear in which paid or atherwise made
available to the participant or
beneficiary under the plan. Thus,
amounts deferred under an eligible plan
of a tax-exempt entity are includible in
the gross income of the participant or
beneficiary in the year the amounts are
first made available under the terms ot
the plan, even if the plan has not
distributed the amments deterred.
Amounls drferred nnder an elizible
plan of a tax-exempt énlitv arc not
considered made avatlable to the
participant or beneficiary solely bacause
the participant or beneficiary is
permitted to choose ainong various
investments under the plan.

(2) When amounts deferrad ma
constdered to be made available unde:
an eligible plan o} a tnx-axempt entity
(1) General rule. Except as pravided in
paragraphs {£)(2)(il) through (iv} of this
section, amounls deterred wnder an
cligible plan of a tax-gxempt entity are
considered marde available (and, thus.
are includible in the gross income of the
participant or beneficiary undor this
paragraph (c}] at the earhest date, on or
alter severance from employment, on
which the plan allows distributions to
commence, but in no event later than
the date on which distributions must
comuence puarsaant (o section 401{al(9).
For example. n the case ot a plan that
peroits distribution to counnenee un
the date that is 60 days after the close
of the plan vear in which the psrlicipant
has a severance from employment with
the eligible employer, amounts deterred
are nonsidersd to be made available on
that date. However, distribuiions
deferred in accordance with paragraphs
(zH2){ii) through (iv] of this section are
not considered made available prior to
the applicable date under paragraphs
{c)[2}[ii) through [iv) of this section. In
addition, no portion of a participant or
beneficiary's account is treated as made
available (and thus currently includible
in income) under an eligible plan of a
tax-cxempt entity merely because Lhe
participant or beneficiary under the
plan may elect to receive a distribution
{n any of the following circumstances:

{A) A distribution in the event of an
unforeseeahle emergency to the extent
the distribution is parmitted under
§1.457-6{c).

{B) A distribution from an account for
which the total amount deferred is not
in excess of the dollar limil under
section 411{a){11)(A) to the extent the
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distribution is permitted under §1.457—
Gia}

(1] Tnitial siection to defer
commencement of distributions—[A) In
general. An eligible plan ol a tax-exempt
entity may provide a period for making
an initial election during which the
participant or beneficiary may elect, in
accardaqce with the terms of the plan,
ta defer the payment of some or all of
the amounts deterred to a fixed or
determinable futurs time. The period for
making this initial election must expire
prior to the first time that any such
amounts would he considered made
availzble under the pian under
paragraph (c){2](i} of this section.

[B) Fadure to make instind eleclion to
defer commmencement of disteibutions.
Generally, if oo initial election is made
by o participant or beneficiary under
this pamgraph (cH2){ii), then the
amounf§ deferred under an eligible plan
of a tax-exempt entity are considered
madde available and taxable to the
pactizipant or beneficiary in accordance
with paragraph {c){2)(1) of this section at
the carliest time, on or after severance
trom employment [ but in no event later
than the date on which distributions
must commence pursuant fo section
40 (a){#). that disteibution is permitted
to remmence under the terms of the
plan flowever. the plan may provide for
a default payment schedule thar appliss
if no election is made, Tf the plan
provides for a default payment
schedule, the amnounts deferred are
includible in the gross incaome of (he
parhwipant or heneficiary in the vear the
amounts deterred are first made
avaiiable noder the terms of the detault
payment schedule.

Ll Additonnd electron to defer
commencemertt of distrfbution. An
eligible plan of a tax-exempt entity is
permitied to provide that a participant
ar heneficiary who has made an initial
glection under paragraph (c)(2){d}(A) of
this section may make one additional
etection to defer (but not accelerate)
commencement of distributions under
the plan before distributions have
commenced in accordance with the
initial deferral election under paragraph
{c}[2){iiMA) af this section. Amounts
pavable to a participant or beneficiary
under an eligible plan of a tax-exempt
entity are not treated as made available
merely because the plan allows the
participant to make an additional
election under this paragraph (c}(2)(iii].
A participant or beneficiary is not
precluded from making an additional
election te defer commencement of
distributions merely becanse the
participant or beneficiary has previously
rereived a distribution under § 1.457—
filc) becanse of an unforeseeable

emergency, has received a distribution
of smaller amounts under § 1.457-6{g],
has made {and reveoked) other deferral or
methed of pavment elections within the
initial election period, or is subject to a
default payment schedule under which
the commencement of benefits is
deferred {for example, untii a
participant is age 65).

liv) Election as to method of pavment.
An eligible plan of a tax-exempt enlity
may provide that an election as to the
method of payment under the plan may
he made at any time piinr 1o the lime
the amounts are distributed in
accordance with the participant or
heneficiary’s initial or additional
election to dofer commenceinent of
distrihutions vader paragraph (c}(2){ii)
or [1ii) of this section. Where nu method
of payment is elected, the entire anomt
deferred will be includible in the gross
income of the participant or beneficiacy
when the snounts first becoane made
avaulable in accordance with a
participant's inttial or addibonal
elections to defer under parngraphs
{c){2)(i1) and {ii}) ol thas sertion, unless
the eligible plan provides [or a default
method of payment [in which case
amounts are considered made avalable
and taxable when paid under the terms
ot the default payment schadele). A
method of payment means a distribidinn
ar a series of perindic distnbutions
commencing on a date determined in
accordance with paragraph {c){2}(ii} or
hit) ot this section.

{3} Examples. The provisions of Lhis
paragraph {ch are Uhistrated Ly the
toltuwing sxamples:

Exumple 1 (0} Focts Euigibie Plan X ofa
tax-paempl entity provides that a
parbicipant's total acuount balancoe,
representing all amouats deferred under the
plan, is payable Lo a participant in a single
aum 60 days alter severance from
emplayment throughout thews exaniples,
unless, turing a 30-day perod immediately
following the severaoce. the participant
elects to receive the single sum payment at
a later date (that is nnt later than the plans
normal retirsment age ot 65) or slects o
receive dislribulion 1n 10 annual installments
to Legin 60 days after severance from
employment (or at & later date, if so elected,
that is nat later than the plan's normal
rehirernenl age of 65). On November 13, 2004,
participant K, a calendar year taxpayer, has
a severance from esppioyment with the
eligible employer K does not, within the 30-
day window period, elect to postpane
distributions to 4 later dale or lo receive
payment in 10 fixed annual instaliments.

{11} Conclusion. The single sum paymeal 15
payable to K 60 days after the date K has a
severance from employment (January 12,
2005). and is includible in the gross income
of K 1n 2805 under section 457(a).

Exumple 2. (i} Facts. The terms of eligible
Flan X are the same as described in Exemple

1. Participant L participates @ ebigible Plan
X. On November 17, 2003. L has a severance
from the employment of the eligible
employer. On Movorober 24, 2003, L makes
an initial deferral election not to receive the
single-sum payment payable 60 days after the
severance, and instead elects to receive the
amounts in 10 anpual wnstallments to begin
fiti days after sevurance from employment.

(1) Conclusion, Mo portion of L's account
is considered made availanle in 2004 or 2004
before a payment is made and no amouat 15
includible ‘n the gross income of L antit
distributions commence i he annual
instalimant payabie in 2004 will he
mneludible in s gross income o 2004,

Exrmple 5. (i) Facts. The facts are the same
as in Exnmpde , except that eligthle Plan X
also provitdes that those participaots whao are
recetving distethubions in 10 aon.al
installments may. at any lume anid without
restriction. elect to receive w cash out nf all
remaining instaliments. Participant M elucts
to tecaive a Jistribution in 10 annwual
inslaliments connmancing n 2004.

(i1) Conclusion, ¥ total account balance,
representing the 1atal s e amennty ceferrad
wnder the plan, 15 considered unle available
and s mcbudible o AFs prass ipe s in
2004,

Exampls 4, (1} Facts. The facts are the sama
as1a Example 3 rxcept that, insteard of
providing fur an unrestricted cashout ot
reruaining payments, the plan provides that
participanis o1 beaeliciaries whn are
recoving distribubirms in 10 ananal
installments may accelerate the paviyent of
the amoun! rewaining payable to 1he
pastinipant npon the occurrence o an
unfneesreable emergenay as deseribed in
§1.457-R{CH 1) in an amount nof exceeding
that deseribad in § La57-H[cH2)

(i) Conclasion Mo amound 15 moneidered
matle available o pacticipaat W on o ount
nf ®l's right to acealecata payments wpan the
oueucrence of an unforeseeable amergen v,

Exampie 5 (i Furts, Blipible Plun Y afa
tax-exempt enty provices that disinbitops
will commence 60 days atter a parlicipant =
severance froon emplovinent unless the
pariicipant slecls, within a 30-day winidaw
period foll rwing seversncs from
emiplovment, tu defer distribuhions to a later
date [bul no later than the yeas lollowing the
calendar year the participant attains age
7itvz). The plan provides that a participant
who has elected (o defer distributions to a
later fdate may make an election as to form
of distribution at any time prior to the 301h
day befnre distnbutions are to commence,

({1} Conclusien MNo amount is considerad
mare available prior to the date distributions
are Yo comunence by reason of a participant’s
right to defer or make an election as to the
form of distribution.

Exainple 6. (1} Facts The facts are the same
asin Exgmple 1, except thal the plan also
permils partivipants who have made an
initial election to defer distribution to make
nne arkditinnal deferral election at any time
prior Lo the dale distibutiong are scheduled
v commence. Parlicipant N has a severance
from employment at age 50. The next day.
during the 30-day period provided in the
plan, N ¢lects to receive distribution in the
form of 10 annual installment payments
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beguniag at age 85. Two weeks later. within
the 30-gay window period. N makes 2 new
election permitted under the plan to receive
10 annual installment payments beginning at
age 80 (instead of age 55). When N is age 59,
N etects under lhe add tipnal deferral
alection provisions. to defer disimbutions
untit age BS.

(:1) Concfusion. In this example. N's
electinn to deter distrilutions untit ags B5 s
a valid election. The two elections N makes
duriog the 30-day window periad are nol
additional deferral elections described in
paragraph [LH23001) of this section because
they are made before the first permissible
payout tale under the plan, Therefore. the
pian s eot grechuked from allowing N in
mak.: the aaditinnal delerral electinn,
Hewevien, N ooan nioke no turther etaction to
deler distributions beyond age 85 (or
accelerate distribnhon hefore age £5) becavse
this add:tinnal deferral election can only be
e one,

§1.4578 Funding rules for eligible plans.

(a} Ehgible governmental plans—(1) In
general i ovdur to be an eligible
governmentad plan. all amounts delerred
under the plan. all property and rights
purchassd with snch ameunts, and all
income attrithutable to such amounts,
property, or fights, must be held in trost
tor the exrtusive henefit of participants
and thew bonelicfanes. A trast
tesenbed in this paragraph (a) that alsc
mizets the requirements of §§1.457-3
threugit 457-10 is treated as an
erganistinn exempt from tax under
section 301{al, and a participant’s or
bercficiury’s wilerest in amounts in the
trust is includible in the gross income
ot the participants and benaficiaries
uniy to the extent, and at the tine,
provided [or in wection 457{a) and
84 1.457-4 thraugh 1 43714,

{2] Trust cequitement. (i) A trust
descrliea in this paragraph [a) must be
established pursuant to a written
agreement that constilnles a valid trust
under State law. The terras of the trust
must meke [t unpossible. prior to the
satisfaction ot all liabilities with resgpect
to participants and their heneficiaries,
for any part of the assets and income of
the trust to be used for, or diverted ta,
purpases othor than for the exclusive
benefit nf participants and their
beneficiaries.

{ii] Amounts deferred under an
eligible governmental plan must be
transferred to a trust within a period
that is not longer than is reasonable for
the proper administration of the
participant accounts (if any), For
purposes of this requirement, the plan
may pravide for amounts deferred for a
participant under the plan to be
transferred to the trust within a
specified period after the date the
amounts would otherwise have been
paid to the participant. For example, the

plan could provide for amounts deferred
under the plan at the election of the
participant to be contributed to the trust
within 15 business days following the
month in which these amounts would
otherwise have been paid to the
participant.

(3) Custodial eeconnts and annuity
contrmets treated as trusts——{i] n
general. For purpases of the trust
requirement of this paragraph [aj,
custodial accounts and annuity
contracts described in section 401{f) that
satisfy the requirements of this
paragraph {al{3) are trealed as trusts
under rules similar 1o the rules of
soction 4014} Therefore. the proviswons
ot §1.401{-1(b) will generally apply 1o
determine whether a custodial account
or an annuity contract is treated as a
trust. The use of a custodial account or
annuily contract as part of an eligihle
poverninental plan does not preclude
the use of o trust or anothar sustodial
acrount or annnity contract as part ot
the same plan, pinvided that all such
vehicies sallsly the requiremoents of
sactinn 457{p)(1} and (3} and paragraphs
[al{1) and (2) of this sertion and that atl
assets and income of the plan are held
in such vehicles.

[it] Custodial accounts—[A) In
seneral, A custodial account is treatsd
as a trast, for purposes of sacticn
457 (g 1) and paragraphs (a)(1) ana 12}
of this section, if the cnstodian is 3
bank. as described in section 408(0), or
a person who ments the nonbank trustee

requireinents of puragrapth (3R] of

this sertion. and ‘he arcount mests the
requirements ot paragepis (a)(1] and
(27 et this section, other thao the
rrequirement that it be a trust.

[3) Nnnhank trustee status, The
custodian of a custodial account may be
a person other than a hank onlv if the
person demonstrates to the satisfaction
ot the Commissioner that the manner in
which the person will administer the
custodial account will be consistent
with the requirements of section
457{g){1) and (3). To o so, the person
must demonstrate that the requirements
of § 1.408-2(e)i2} through (6) {relating to
nonbank trustees) are met. The written
application must be sent ta the address
prescribed by the Commissioner in the
same manner as prescribed under

" §1.408-2[e}. To the extent that a persen

has already demonstrated to the
satisfaction of the Commissioner that
the person satisfies the requirements of
§1.408-2(e) in connection with a
qualified trust {or custodial account or
annuily contract) under section 401{a),
that persan is deemed to satisty the
requirements of this paragraph
(al{3HiE}B).

{iii) Annuity contracts. An annuity
contract is treated as a trust for purponses
of section 457(g)(1) and paragraph (a)(1)
of this section if the contract is an
annoily contract, as defined in section
401(g), that has been issued by an
insurance company qualified to do
business in the State, and the contract
meets the requirements of patagraphs
fa){1) and (2] of this section, other than
the requirement that it be a trust, An
anouity contract does not include a life,
health or aceident. property, casualtly, ar
{tability insurance contract.

(1) Combining assets. [Reserved]

(b) Eligible plans maintained by tox-
exempt entity—(1} General ruls. in ordey
to he an eligible plan of a tax-exempt
entily, the plan must be unfunded and
plan asssts must not be set aside for
participants or their beneficiaries
Under seetion 457{b)(6) and this
paragraph (b}, an eligible plan of 4 tax-
pxompt entity mnst provide that all
amounts deferred under the plan, all
properly and rights to property
{incluchmng rights as a beneficiary of 1
contract providing lifo insurance
proteetion} purchased with such
amcunts, and all income attributable to
zuch amonunts, property, or rights, must
remawn funtil paid or made available to
the partiripant or heneficiary) solely the
propeity and rights of the eligible
employer (without being restricted to
the provision of henefits under the
plan), subject only to the claims of the
oligible employer's general creditors,

{2} Ariditional requeirements. For
purposes of a paragraph {b)(1] of this
section, the plan must be unfuaded
regardless of whether or not the
amounts were deferred pursuant lo a
salary reduction agreemant between the
eligitle empleyer and the participant.
Any funding arrangement under an
eligible plan of a tax-exempt entity that
sats aside assets for the exclusive beneftt
of parlicipants violates this requirement,
and amounts deferred are penerally
immediately includible in the gross
income of plan participants and
beneficiaries. Nothing in this paragraph
{b} prohibits an eligible plan from
permitting participants and their
heneficlaries to make an election among
differant investment options available
under the plan, such as an election
affecting the investment of the amounts
described in paragraph {b)(1} of this
section.

§1.457-9 Effect on eligible plans when not
administered in accordance with eligibilfty
requirements.

{a) Eligible governmental plans. A
plan of a State ceases to be an eligible
governmental plan on the first day of
the first plan year beginning more than
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180 days atler the date on which the
Cammissioner notifies the Stale in
writing that the plan is being
administered in a manner that is
inconsistent with one or more of the
reguirements of §§ 1.457-3 thiough
1.437-8, or 1.457-10. However, the plan
may correct the plan inconsistencies
specified in the writlen aotification
beiore the first day of that plan year and
continne to maintain plan eligibility, It
a plan ceases to be an eligible
governmental plan, amonnts
subsegaently deferred hy parlicipants
will be includible in income when
deterred. or, f later. when the amounts
deterred nease to be subject ta a
substantial risk of fockeiture, as providad
at §1.457-11. Amnunts deterred hefore
thu date oo which the plan ceases to be
an cligibie governmental plan. and any
paraings thoreon, will be treated as if
the play confinues to he afi eligible
governmental plan and will ot be
includible in participant's o
beneticiary's gross income until paid to
the participant or bencficiary.

ib) E'Eigr'g:.fe pluns of tny-exempt
eptities A plan of a tax-sxempt entity
cedses to bw an eligible plan on the first
dav that the plan tails to satisfy one or
more o the requirements of 3§ 1.457-3
throngh 1.4537-8, ar § 1.457-10. See
§1.457-11 for nubes regarding the
trealment ot an ineligible plan,

§1.457-10 Miscellancous provisions

lu] Plan terminations and frozen
plans—iE1) In geoerad An eligihle
ciplover may amend its plan tn
eliminaty future detersals for exisling
parlicipants or to Hmnit partcipabon to
axisting participants and amployvees. An
aligible plan may also contain
provisions that permit plan terminaticn
and prrmit amounts delerred to he
distributed on termination. In order for
a plan to be considered terminated,
amnunts deterred under an elgible plan
must he distributed to all plan
parlicipants and beneficiaries as scon as
adaninisiratively practicable after
termination of the eligible plan. The
mere provision for, and making of,
distributions to participanis or
beneficiaries upon a plan termination
will net cause an eligible plan to cease
to satisty the requirements of section
457(b} or the regulations

{2) Employers that cease to be eligible
employers—(i} Plan not terminated. An
eligihle emplover that ceases to be an
cligible employer may no longer
maintain an eligible plan. If the
emplover was a tax-exempt entity and
the plan is not terminated as permitted
under a paragraph {a){2}{ii) of this
section, the tax consequences to
participanis and beneficiarises in the

previously eligible {unfunded] plan of
an ineligible emplover are determined
in accordance with either section 451 if
the emplover hecomes an entity other
than a State or § 1.457-11 if the
emplover becomes a State. [f the
employer was a State and the plan is
neither terminated as permitted under
paragraph fa){2}(ii} of this section nor
transferred lo another eligible plan of
that State as permitted under paragraph
(b) of this section. the tax consequences
to participants in the previsusly eligible
governmental plan of an ineligible
employear, the assets of which are held
in trust pursuant to § 1 337-8(a), are
detenmined in accordance with section
402[h] (ssction 403} in the case of an
annuity contract} and the trust is no
longer o ba treated as « trust that 1s
exampt from tax under section 501{a).

{ii) Plan termination. As an
alternative to determining the tax
consequences to the plan and
participants under paragraph (a){2}(i} of
this section, the empiover may
terminate the plan and disinbute the
amounts deferred {and all plan asssts) to
alt plan participants as soon as
adininistratively practicable in
accordance with paragraph fa){1) of this
seciion. Such dstribntinon may include
aligitle rollover distributions in the case
of a plan that was an eligible
goverunental plan. [n additinn, ifthe
amployer is a State, another alternalive
to tetermining the rax consequences
nnder paragraph (alZ}(ij ol this section
is to transfer the assets of the wligibte
governmental plan to an eligihle
gavernmental plan of another eligiblc
employer within the same State uncler
the plan-te-plan transfler rules of
paragraph {b] of this section.

(31 Examples. The provisions of this
paragraph (a) are illustrated by the
following examples:

Example 1 {i) Facts. Employer ¥, a
corporation that owos a State hospital,
sponsors an eligible governmental plan
funded through a trust. Employer Y is
acquired by a for-profit hospital and
Employer Y ceases to be an eligible emplover
under seclion 457(e){1} or § 1.457—2(8)
Employer Y terminates the plan and, during
the next 6 months, distributes to participaots
and beneficiaries all amounts deferred that
were under the plan.

{ii) Concluston, The termination and
distribution does not cause the plan to fail to
be an eligible governmental plan. Amounls
that are distributed as eligible rollover
distributions may be rolled over 1o an eligible
relirement plan described in section
402(r;)(8)(B).

Example 2. (1) Facts. The facts are the same
asin Example 1, except that Employer Y
decides to coptinue to maintain the plan.

[ii} Conclusion. If Employer Y continuss to
maintain the plan, the tax consequsnces lo
participants and begeficiaries will be

determined 1n accordance with either section
202{b} if the campensatinn deferred is fundad
through a tenst. section 403(c) if the
compensation deferred is hainded through
apnuity contracts, or §1 457-11 if the
compensation deferred is net tunded through
a trust or annnity contract. In additica, if
Employer Y conhnues to maintain the plan.
the trusl will no longer be treated as exempt
fran tax under section 501{al

Exnmple 3 {7} Focts, Employer 2. a
corporation that owns a tax-exempl hosputal,
spnnsars an uofunded eligible plan
Employer Z 13 acquirad by a lor-profit
hospilal and is ue longer an eligible
employer nnder secton 457{e){1) or § 1.457—
z(e), Empiover Z ierminates the plao aned
distributes oll amounts deferred under Lhe
eligtble plan ta participants and beneficiaries
within a vre- year periued

(i) Conelusion. Distributions under the
plan are treated ac made under an eligibla
plan of a tax-exempt entity and the
distribuhons of the amonnts deferred are
includible 1n the pross income of 1he
participant og heneficiary (n the vear
distrifvted

Exampie 4 11} Feets, The facls are the sanwe
as in Exumple 3, except that Emplover 7
decides to maintain instead of erminate the
plan.

(i) Concfusion I Employer ¥ maintalns
the plan. the tax consequences to participants
and beneficiaries in the plan will \hereaftor
be determaned in acrordance with section
451

L) Plan-to-plan transfers -[1) Ceneral
rule, An eligible governmental plan may
provide {ur the transter of amounts
deferred by a participant or beneficiary
to another eligible povernmental planaf
the conditions in pacagraph (b(2}, (3],
or {4) nf this sectinn are mel. An eligible
plan af a tax-exempt entity may provida
{or transters of amounts deferred hy a
participant to another cligible plan of a
tax-sxempt entity if the conditions in
paragraph {bj(3) of this section are met.
in addition, an eligible govsrnmental
plan may accept transfers trom another
eligible governmental plan as described
in the lirst sentence vl this paragraph
{b}1), and an eligible plan of a tax-
exempt entity may accept transfers from
anether eligible plan of a tax-exempt
entity as described in the preceding
senience. However, a State may not
transfer the assets of its sligible
governmental plan to a tax-exempt
entity's eligible plan and the plan of a
tax-exempt entily may nol accept such
a transfer. Similarly, a tax-exempt entity
may not transter the assets of its eligible
plan to an eligible governmeantal plan
and an eligible governmental plan may
not accept such a transfer. In addition,
if the conditions in paragraph th){4) of
this section (relating to permissive past
service credil and repayments under
section 415) are met, an eligible
gavernmental plan of a State may
pravide for the transfer of amounts




Federal Register/Vol.

68, No. 133/Friday, July 11, 2003/Rules and Regulations

41247

deferred by a participant or beneticary
ic a qualified plan [under section
401(a)) maintained by a State. However.
a qualified plan may not transfer assets
to an eligible governmental plan or to an
eligible plan of a tax-exempt entity, and
an ¢ligible governmental plan or the
plan of a tax-exempt entity may not
accept such a transfer.

{2} Requirements for post-severance
ploa-to-plan transfers among «ligible
goverrunental pians. A transfer under
paragraph (b)(1) of this section from an
elipble governmental plan to another
aligible governmental plan is permitted
it the foflowing conditions are met—

(i) The transferor plan provides tor
frinsters; :

(i) The recerving plan provides for
the recerpt of transfers:

[iii) The parheipant or beneficiury
whoss amounts deferred are being
translerred will have an amounm
deferred immediately ultee the transter
at least equat to the amount deferred’
with respret to that participant o
beneficiary inmediately betore the
transfer; and

{iv} la lhe case ol a ywranster tor a
participant, the patticipant has bad a
severance from employment with the
transferring employer and is pertaiming
services for the entity inwntaining the
receiving plan.

{(3) Beguirements for plan-to-pian
transfers of all plaa assets of eligible
governmental plan. A transfer under
paragraph {bj(1] of this section [rom an
eligible governmental plan to ancther
eligible gnvernmental plan is permitted
if the follnowing conditions ure met—

{i) The transler is from an eligible
povernmantal plan to another oligble
governmentul plan within the same
State;

fii} All of the assels held by the
transteror plan are transferred;

fiii} The transferor plan provides lor
transfers;

{iv] The receiving plan provides tor
the recsipt of transfers:

tv) The participant or bensticiary
whose amounts deferred are being
transierred will have an amount
deferred immediately after the transter
at least equal to the amount deferrad
with respect to that participant or
beneficiary immediately before the
transfer; and

(vi) The participants or beneficiaries
whaose deferred amounts are being
transferred are not eligible for additional
annnal deferrals in the receiving plan
unless they are performing services lor
the entity maintaining the recsiving

lan.

(4] Requirements for plan-to-plan
transfers among eligible governmental
plons of the same employer. A transfer

under paragraph (bJ{7] of this section
from an eligible governmental plan to
another eligible governmental plan is
permitted if the following conditions are
mef—

(i) The transter is from an eligible
sovernmental plan to another eligible
governmental plan of the same
employver [and, for this purpose, the
employer is not treated as the same
emplover if the participant’s
compensalion is paid by a different
entity);

{ii} The transferor plan provides for
transfers;

{iit) The recetving plan provides tor
the rercipt of transters:

[tv) The participant or beneficiary
whose amounls deferred are being
wransterred will have an amount
deferred immediately after the (ranster
al teast equal Lo the amount deferred
with respect to that participant or
heneliciary immeadiately before the
transfer; and

(v] The participant or beneficlary
whose deferred amounls are being
transterred is nol eligible for additional
annual deferrals in the receiving plan
unless the participant or benefiziary is
performing services for the entily
maintaining the receiving plan.

(5) Heguirements for posf-severanne
plon-to-plan transfers ainong eligible
plnns of tax-exempl entifies. A transter
under paragraph (b1{1) of this section
froom an eligible plan of a tax-exempt
employer to another eligible plan of a
tax-exempt enplover is permitteld if the
following conditions ars met—

{i] The trausferor plan provides for
translees;

{ii} The recerving plan provides for
the recoipt of transfers,

{11} Fhe participant or beaeficiary
whose mnounts deferred are being
transferred will have an amount
deferred immediatelv after the transfer
at least squal to the amount deferred
with respect to that participant or
beneficiary immediately before the
transfer; and

{iv) In the case of a transfer for a
participant, the participant has had a
severance from employment with the
transferring employer and is performing
services for the entity maintaining the
receiving plan.

(6) Treatment of amount transferred
following a plan-to-plan transfer
between eligible plans. Following a
transfer of any amount between eligible
plans under paragraphs (b)(1) through
{bi(5) of this section—

(i) The transferred amount is subject
to the restrictions of § 1.457-6 (relating
to when distributions are permitted to
be made to a participant under an
eligible plan) in the receiving plan in

the same manner as it the transferred
amount had been originally been
deferred under the receiving plan if the
participant is performing services lor
the entity maintaining the receiving
plan, and

(if} In the case of a rransfer between
eligible plans of tax-exempt entities,
except as otherwise determined by the
Commissioner. the transferred amount
is subject to § 1 457-7[c}(2) {relating to
when amounts are considered to be
made available nnder an eligible plan of
a tax-exompt entity] in the same manner
as if the elections made by the
participanl o heneficiary under the
transferor plan had heen made under
the receiving plan.

(7) Examplies. The provisions of
paragraphs (b{ 1] through {6) of this
sechion are tllustrated by the following
examples:

Exampls 1 (i} Forte, Purticipant A, the
president of City X's hosptal, has acoepted
a prrstion with another hosptat which s a
tas-exempt enlity. A pasticipates in the
aligible governmental plan of City X A
waould tike o Itansfor the amounts deierred
under City X's eligible gnvernmental plan to
the eligibie plan of 1he tax-exempt hospital.

{ii) Coneclusivn, ity X's plan may nol
transfor A's amannts defarred to the tax
wxermnpt v plover s ehiginie plan. n addition,
because the amnunts deferred would no
snager be beld oo tenst bor the exclusive
benefit of participanta and their Beneficiaries,
the ransier would vialate the exclusive
benelin ruse of seetion 457{4) and § 1.457—
“ial

Example 2 (i} Fars County M. localed in
State 8, nparates srveral health inics and
pramintans an ehighle povernmental plan for
amployees of those clinws. One ofthe clinivs
operdlen by County b being acquired by
a hospitad npecated by State 5. and
smplovees of Ihat clinwwill beanme
employees of State 5, County M permits
hose praployees to mansher their balances
uncler County M's eligible governmental plan
to the eligibie governmental plan of State 8,

i3} Conmtusion If the eligible povernmenlal
plans of Counly M and Stale 5 provide for
the transfer and acceptance of the transfer

" {and the other requirements of paragraph

(b1} of this section are satisfied). then lhe
requirements of paragraph [B)(2} of this
section are satisfied and. thos, the transfer
will not cause either plan to violate the
requirements of section 457 or these
regulations.

Example 3. (I} Facts City Employer Z. a
hospital, sponsors an eligible goveromental
plan, City Employer Z s located in State B.
All of the assets of City Employer Z are being
acquired by a tax-exernpt hospital. City
Employer Z, in accordance with the plan-to-
plan transfer rules of paragraph (b] vf this
section, would like to transfer the total
amount of azsets deforred under City
Employer Z's eligible governmental plan Lo
the acquiring tax-exempt entity's sligible
plan.

[it) Conrfusing. City Employer Z may not
permit participanis to transier the amounts lo
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tha eligible plan of the tax-exempt entity. In
addition. because the amounts deferred
woulid oo longer be held in trust for the
exclusive henefit of participants and their
beneficiaries, the transfer would vinlate the
exclusive benefit rule nf section 457{g} and
§ 1 457-Ha)

Excmple 4. (i) Focts. The facls are the same
as i Exgmple 3. except that City Employer
Z. instear of ransferting all of its assets tn
the efigible plan of the tax-exemp! enkily,
decides to tronster all of the amounts
deferred under Cily Z » eligible governmental
plan to the elimbis governmental plan of
Connty B in which City Z i located, County
B's aligible plan dres not uover emolovees of
Ciry Z.but s willing to allow the assets of
City Z’s plan ta be trausferred to County B's
plan, umlated state government cotity, also
lecated in Staie B

(i1) Conclusion. If City Employer Z's
[transferor] eligible governmental plan
provides lor such transfer and \he sligible
governmentat plan o County B permits the
acceptance of such a traaster (andd the other
requiraments of paragraph (B](1) of this
seclion are satistied], then the requirements
of paragraph (h](3) ot this secton are satisfiad
and. thus. City Emplover 2 may transfer the
ttal amounts deferved under its rligible
governmental plan. prinre to termination ol
thai plan. to the etigible governmental plan
mainiained by Counly B. Howewver, the
participants of Cily Empinyer 7 whose
deferred amaunts are being Wansferred arv
noteligible to participals u the eligihle
governmental plaa of Crounty B, the receiving
plan, un.ess they are perlonmung services lor
Counly B.

Example 3. (i) Facts. Stave C has an eligible
governmenlal plan. Employees of City U
State (© are among the eligible omployees (ur
State Ca plan and Cily U dacides to adopt
another ~ligible governmental plan ovly tor
its empicyess State C decides to allow
winplayaes to clect (9 transfer all of the
ammnunts deferred for an emploves noder
State C's eligible goveromental plan to City
[F's eiipible poveramental plan,

[i1) Conclusion. [t Stwe C's [transferor)
elipibis governmental plan provides for such
teansfer and the ehgible governmental plan of
City U perimits {he aceeptance ol such a
transfer (and lhe other requirements of
paragraph (b)[1} of this section ate satisfied),
then the requirements of paragraph (b](4} of
this yectinn are satisfied and, thus, State C
may transfer the total amounts deferred
under its eligible governmental plan to the
eligible povernmental plan maintained by
Cilly U.

(8) Purchase of permissive past
service credit by plan-to-plon transfers
from an eligible governmental plan to a
qualified plan—I(i) Generaf rufe. An
eligible governmental plan of a State
may provide for the transfer of amounts
deferred by a participant or beneficiary
to a defined benefit governmental plan
[as defined in soction 414(d)}, and no
amount shall be includible in gross
income by reason of the transfer, if the
conditions in paragraph (b){8){ii) ot this
section are mei. A transfer under this

paragraph (b)(8) is nol treated as a
distribution for purposes of §1.457-6.
Therafore, such a transfer may be made
before severance from employment.

{ii) Conditions for plan-to-plan
transfers from an eligible governmental
plan to a qualified plan. A transfer may
be made under this paragraph {b}{8)
anly if the transfer is either—

{A]) For the purchase of permissive
past service credit (as defined in section
415{n}(31A)) under the receiving
delined benetit governmental plan; or

{B) A repayment to which section 415
dnes nol applv by reason of secuon
415{k}(3).

[tii} Exomple. The provisions of this
parapraph (b){8] are illustrated by the
following exampla:

Fxumple. (1) Facts, Plan X is an eligible
governmental plan maintained by County ¥
for its craployees. Plan X provides for
disiribubinns only i the event of death, an
unforeseenble emergency. or severance frem
empioyment with County Y {inclusling
retirmiment from County Y} Plan Sis a
quatificd defined benefit plan maintained by
State T for its employees. County Y is within
State T, Employoe A 1s an employes of
County ¥ and is a pacticipant in Plan X.
Employee A previously was an smployee of
State T and is still entitled to benefits under
Plan 8. Plan § includes provisions allowing
prutimpants in certain plans. including Plan
Xt trapsfer assels te Plan 3 for the purchase
of past service credit under Plan § and does
not permit the amount kansferred to exceed
the amount necessary to fund the benefit
resulting from the past service cradit,
Although nol reguired to do so, Plan X
allows Employee A to transfer assets to Plan
S0 provide a past sefvica benefit under Plan
g

(it} Conclusion The ansfer 19 permitted
under this paragraph (18}

(r} Qualified domestic relations orders
under eligible plans—{1) Generaf rule.
An eligible plan does ot become an
inelizgible plan described in section
4371(f) solely because its administrator or
sponsor complies with a qualified
domestic relations order as defined in
section 414{p), including an arder
requiring the distributinn of the benefits
of & participant to an alternate payee in
advance of the general rules for eligible
plan distributions under § 1.457-6. [fa
distribution or payment is made from an
eligible plan to an alternate payes
pursuant to a qualified domestic
relations order, rules similar to the rules
of section 402[e}(1){A) shall apply to the
distribution ot payment.

{2) Exarmples. The provisions of this
paragraph {c) are illustrated by the
follawing examples:

Example 1. {i} Facts. Participant C and C's
spouse D are divorcing. Cis employed by
Slale S and is a participanl in ap sligible plan
maintained by State S.  has an account

valued al $100.0060 under the plan, Pursuant
to the diverce, a court issues a qualified
flomestic relalions order on September 1.
2003 1hat allocates 50 percent of C's 5100.000
plan scenunt to D and specificaliy proviees
for an immediate distribution to D of O's
share within 6 mpnths of the order. Payment
is made to D in January of 2004

(i) Concfusion. State §'s eligible plan does
not hecome an ineligible plan described in
section 457{I) and §1.457-11 solely bacause
‘ts administrator or sponsor gompties with
ihe quatified domeslis relutions order
requinng the immediate distribution to D in
advance of the geperal tules for elipible plan
distrbmtions uncer § 1L457-6. In acnordance
wilth section 402=11)0AY THoot C) mist
welude the distribubion in gross income. The
disteiburion is includibie 1 s gross income
in 2044, U the quacified domestic relations
ordar were tn provide for distribuiion to [ at
a futuee date, amounts deferred altributable
(o B's share wili be includible 1o 9 s gross
income when patd to O,

Exomple 2 (1) Focts The facts are the samo
as in Example 1. excepl that 5 is a tax-exempt
sty mstead nfa Stale

(ii} Concfusion. State §'s eligible plan dnas
not become an ineligible plan described in
section 457{0) and § 1 457~11 solaly because
its administrator o1 sponsor complies with
the qualified domestic relations order
requiring the immediale distribution to U in
advance of the general rules [or eligible plan
distributions undar § 1.457-6. In accordance
with section 202[«j(1KA). D (oot O) must
include the disteibution n gross incomas. The
distribibien is e budlbie i 2's gross Income
n 2004, assuming 1hat the plan Gid not make
the distribution available to I in 2003 If the
quatified domestic relaions order were tn
provide for dustribution to O at a fitere date,
amounts delorred attribtable Yo DNs shoee
would b inchudible in I¥s gross income
when paird or nade svalable to 1.

(d) Death henefits and life 1nsurance
proveeds. A death benetit plan under
section 457{e){11) is not an eligible plan.
In addition, no amourt paid or made
available under an eligible plan as death
benefits or life insurance proceeds is
excludable from gross incoms under
section 101.

{e} Roifovers to eligible governmental
plans—(1) General rule. An eligible
governmental plan may accepl
contributions that are eligible rollover
distributions {as defined in section
402(c)(4)} made from another eligible
retirement plan {as defined in section
402(c](8)(B}] if the conditions in
paragraph (e}i2) of this section are met.
Amounts contributed to an eligible
governmental plan as eligible rollover
distributions are not taken into account
for purposes of the annual limit on
annual deferrals by a participant in
£1.457—4{c) or §1.457-5, but are
otherwise treated in the same manner as
smounts deferred under section 457 for
purposes of §§1.457-3 through 1.457-9
and this section.
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{2) Conditians for roflovers to an
efigible governmental plan. An eligible
governmental plan that permits eligible
rollover distnibntions made from
another eligible retirement plan to be
paid inlo the eligible povernmental plan
is required wrder this paragraph {e}(2) to
provide that it will separately account
tor any eligible roflover distributions it
receives. A plan does not fail Lo satisfy
this requiremsnt if it separalsly
accounts for particular types of eligible
rollover distributions (for example, if it
maintains a ssparate account for eligible
rollover distributions attributable to
annual deferrals that were made under
other eligible governmental plans and a
separate account for amounts
attritiable to ather eligible roilover
distcibutions), but this requirement is
not satisfied if any such separate
account includes any amount that is not
attributable ta an eligible rollover
distribution.

(3) Example. The provisions of s
paragraph (&) are ilustrated by the
following example:

FExample. (i} Fucts, Plan T s an eligible
governmental plan that provides that
empliovees whaare eligible to panicipale o
Flan T may make rollover contribnhons to
Flav T from amaunts distribubed to an
employee from an eligible retirernent plan.
An eligible retirement plan is defined in Plan
T as another ¢ligible governmental plao, a
nualified section 401 (a} pr 403(a} plan. oty
section 400381 contract, oe an lividual
retirement arangement (JRA] that holds snch
amununts, Plan T requires rollover
copiribuiions Lo be paid by the ehigible
retirement plan directly to Plan T (a direct
rollover) or to be paud by the participant
within M days afler the date nn which the
participant recerved the amownt from the
wther elipble retirement plan. Plan T does
not take roliover contributions into acuount
for purposes ot the plan’s limils on amounts
deferred that conform b § 1 257-4[z).
Redlover contributions paid to Plag T are
invested in the trusl in the same manne as
amounts deferred under Plan T and rollover
contribulions {and earnings thereon) are
available for disiribution to the participant al
the same time aod in the sume manner as
amounts deferred under Plan T. In additian.
Plan T providas that, for each participan!
who makes a rollover contribution o Plan T.
the Plan T record-keeper is to establish a
separate account for the participant’s rollover
contributions. The record-keeper calculates
earnings and losses for investments held in
the rollover account separately from earnings
and losses on other amounts held under the
plan and calculates disbursements from and
paymenls made to the rollover account
separately from dishursements from and
payraents made lo other amounts held under
the plan.

(ii) Conclusion. Plan T does nat lose iks
slatns as ap elipible governmental plan as a
rasult of tha receipt of roflover contributions.
The conclusion would not be different if the
Plan T record-keeper were 1o establiish two

separate accounts, oue of which is Ior the
participant's roltover contributions
attributable to annual deferrals that wera
made under an eligible governmental plan
and the other of which is for other railover
contribulions.

{f} Desemead IRAs under eligible
governmenta! plans. See regulations
under section 408{q) for puidance
regarding the treatment of separate
acconnts or annuities as individual
retirement plans (IRAs). § 1.457-17 Tax
treatment of participants if plan fs not
an eligtble plan.

la) In general. Under scction 457(0), it
an riigible emplover provides fora
deterral of compensation under any
agreemant or arrangerent that is an
inzligible plan—

(1) Compensation deferred ander the
agreeinent or arrangement is includible
in the gross income of the participant ar
beneliciary for the first taxable year in
which there s no swhstantial sk of
forfeiture {within the meaning of section
457({1{3}(B)} of the rights to such
compensation;

{2} If the compensation deferred is
subyert to a substanlial risk of forfeiture,
the amount includible in gross income
far the first taxable year in which there
is no substantiat risk of forfeiture
inctudes earnings thereon to the date on
which there (s no substantial rick of
forfeitiire;

{1) Earnings credited on the
compensalion deferred under the
agrecment or arrangement that are not
includible in gross income under
parapraph (a}(2) of this section are
includible in the gross income of the
purtiripant or heneficiary only when
paid or made avaulable to the participant
or heneticiary, provided that the interest
of the participant or bencficiary in any
assets {tncluding amounts deferred
under the plan) ot the entity sponsoring
the agreement or arrangement is not
senior to the entity’s general creditors;
ani

(4} Amounts paid or made available to
a participant or bensficiary under the
agreement or arrangement are includible
in the gross income of the participant or
beneficiary under section 72, relating to
annuities.

{b) Exceptions. Paragraph (a} of this
section does not apply with respect to—

(1) A plan described in section 401(a)
which includes a trust exempt from tax
under section 501{a};

(2) An anonity plan or contract
descrihed in section 403;

{3} That portion of any plan which
consists of a transfer of property
described in section 83;

{4} That porticn of any plan which
consists of a trust to which section
402(b) applies; ar

{5) A qualified governmental excess
benefit arrangement described in seclion
415[m).

) Amount included i income. The
amount included in gross income on the
applicable date under paragraphs (a}(1)
and (a}{2) of this section is equal to the
present value of the compensation
lincieding earnings to the extent
provided in paragraph (a}{2] of this
section) on that date. For purposes of
applying section 72 on the applicable
date under paragraphs {a)(3} and (4) of
this section, the participant is treated as
having paid investment in the cantract
[or basis) to the extent that the deferred
compensation has been taken into
acenunt by the participant in
actordance with paragraphs (a)(1} and
{a){2) of this section.

(d) Coordinatian of section 457(f) with
section 84~ (1} General rufes. Under
paragraph {b)(3) of this seclion, section
457 () and paragraph [4) of this section
do not apply to that portion of any plan
which consists of a transfer ot property
described in section 83. For this
purpose, a transfer of property described
in section 83 means a transfer ot
property to which section 83 applies.
Section 4571f) and pacagraph {a) of this
section do not apply if the date on
which there is no substantial risk of
forfeitnre with respent to compensation
deferred under an agreement or
arrangement that is not an eligible plan
is on or alter the date on which there is
a transfer of property to which section
83 applies. However, section 457{[) and
paragraph {a) of this section apply if the
date’on which there [s ho substantial
risk of forfeiture with respeet tn
compensation deferred under an
agreemen! og arrangement that 1s notan
elipible plan precedes the date oo which
there is a transfer of propesty to which
section 83 applies. If deferred
rvompensation pavable in property is
includible in gross income under
section 457(f}, then, as provided in
section 72, the amount includible in
gross income when that property is later
transferred or made available to the
service provider is the excess of the
value of the propenty at that time over
the amount previously included in gross
income under section 45 7{t).

(2} £xamples. The provisions of this
paragraph {d) are illustrated in the
following examples:

Example 1. (1) Facts, As part of an
arrangement for the deferral of compensation,
an elipible emplayer agrees on December 1,
2002 to pay an individual rendering services
for the eligible emplover a specified dollar
amount on fanuary 15, 2005, The
arrangement provides for the payment to be
made in the form of property having a fair
market value equal 1o the specified dollar
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amount. The individual's rights to the
paymecl are not subject to a substantial ek
af furfedure {within the meaning of section
a57(B{3KB)}.

(ii) Conclusion inthis Example 1, hacause
there is no substantial rick of farfeiture with
respect to the agreement to transler praparty
io 2635, the present value (as of December 1,
2n02) of the payment is includible in the
wndividual’'s gross income for 2002, Under
paragzaph (a){4} ol this section, when the
payment is made oD January 15, 2005, the
amount includible in the ndividual's gross
incon is equal to lhe excess of the fair
mirket vabue of the prooerty when paid, over
e amount Lhat was incluaible n gross
incotne for 2002 [which is the hasis allocanls
to that payinent).

Example ¢ {1 Focts, As part of an
arrangement tor the deferrat of compensation,
individuals A and B rendering services for a
tax-exempt ently each receive 1o 2010
propurty that is ;ubject to a substantial risk
of Jerfelbure (within the meaning of section
457[A{3)(B) and within the meamng of
section £3(c)(1]). Individeal A makes an
eleclion fo include the fur market value of
the property (o gross income under section
83(h} and individual B does not make this
glection The substantial risk of Inrfeiture for
the property transfecrsd o aubividual A
tapses 1o 2012 andl the substantial risk of
forfeiture for the property teansferead to
individual B also lapses in 2012 Thus. the
property transfereed to individual A s
mluded in A's grose fncome for 2010 when
A makes a =ection 53(b) elechion and the
property transfeerad te individial B is
inctuded in B's gross income for 2012 when
the substantial risk of forteiture for the
pruperty lapses

{i1} Conclusion. In this Fxample 2. in each
case, the compansaiinn deferred is not
subject to sectinn 457(f or this section
neLiise section 83 agplies to the transfor of
property oo ot hafore the dale no which thore
v sabstanlial sk of forteiture with
respect to compensatinn deferred under the
arrangemenl,

Example 3. (i} Facta. tn 2004, 2. a lax-
uxenpt entity. grants an option to acquire
property to employee C. The aption lacks a
readily ascertainable fair market value.
within the meaning of section 83{e)(3). has a
value on the date of grant equal to $100.000,
and is nol subject to a substantial risk of
foefeiture {within the meaning of section
457([){3)(8) and within the meaning of
section 83(c)(1]). Z exercises the option in
2012 by paying an exercise price of 375,000
and receives property that has a fair market
value (for purpuosss of section 83) egual to
I300,000.

(i3} Conclusion. In this Example 3, under
section 83(e](3], section 83 does not apply to
the grant of the option. Accordingly. C has
income of $100,000 10 2084 under section
457{f) In 2012, C has income of $125,000.
which is the value of the property transferred
in 2012, minus the aflocable porhon of the
basis that results from the $100,000 of
imcome in 2004 and the $75,000 exercise
price.

Example 4. [1) Facts, In 2010, X, a tax-
exempt entity, agrees to pay deferred
compensation o employee 0. The amount

payable 12 $100.000 to be pald 10 years later
in 2020. The commitmen! o make the
100,000 payment is not subject to a
substantial risk of forfeilare. 1o 2010, the
present value of the 3100.000 (s $50.000. In
2018, X transfers lo O property having a fair
markel value (for purposes of section 83)
equal to 570,000, The transfer is in partial
settlement of the commitment made in 2010
and, at Lhe time of the transfer in 2018, \be
presen! value of the commibment is $80.000.
In 2020, X pays D the $12,500 thal remains
due,

(i1} Concluston. In this Example 4. D has
income of $50.000 in 2010 In 2014, 1) has
income of 830,000, which is the amount
trapsferrod in 2018, minus the allocanle
prartion of the basis that results ke the
550,000 of income n 20010, [Under section
72{e){2}{B}), income is allocated first. The
income is equal to 330,000 (580,000 minus
the $50.800 basis). with the result that the
allocable portion of the basis is equal 1o
340,000 [($70,000 mions the 330,000 of
incomel},) Tn 2020. D has income of $2,500
[$12.500 minus F10.000. which {s the excess
of the nriginal $50.000 basis over the 346,000
hasis allocated to the ransfer made in 2015)

§1.457-12 Effective dates.

(a] Generof effective date. Except as
ntherwise provided in this section,
§51.457-1 through 1.457-11 apply far
taxable vears beginning atter December
31, 2001,

(b) Transition period for eligible plans
to comply with ECTRRA. For taxable
voars beginning after December 31,
2001, and before January 1, 2004, a plan
does oot fail to be an eligible plan as 2
resuft of reqnirements imposed by the
Economic Growth and Tax Relief
Reconciliation Act nf 2001 {115 Stat.
385) [EGTRRA} Public Law 107-16)
June 7, 2001, if it is operated in
acrordance with a reasonahle, good faith
interpreiation of EGTRRA.

(¢} Special rule for disfubatians from
raflover accounts. The last sentence of
§ 1.457-6{a} {relating 1o distributions of
arnounts held io a separate account for
eligible rollover distributions) applies
for taxable years beginning after
December 31, 2003,

td) Spectal rule for options. Section
1.457-11(d) does not apply with respect
to an aption without a readily
ascertainable fair market value (within
the meaning of section 83(e)(3)) that was
granted on or before May B, 2002,

(e} Speciol rule for qualified domestic
relations orders. Section 1.457-10(c)
{relating to qualified domestic relations
orders) applies for transfers,
distributions, and payments made after
December 31, 2001.

PART 602—0OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

m Par. 4. The authority citation for part
602 continwes to read as follows:

Authority: 26 U.5.C. 7805,

W Par. 5. [n§602.101, paragraph (b] is
amended by adding an entry in
numerical order to the table to read as
follows:

§602.101 OMB Control numbers,
*x & * * *
[b] LI R
CFR part or section where Oh%”gcenrqgroll
identified and described No
14578 15451680
* L] Ll L] *

Rohert E. Wenzel,
Depsty Commssioner for Services and
Enforcernent.

Appraverl: July 2, 2003,
Pamela F. Olsin,
Assistant Secreinry of Treasury { Tax Policy)
[FR I3oc. 03-17523 Filed 7-10-03: 8:45 am|
BILLING CODE 4330-01-P

DEPARTMENT OF THE TREASURY
31 CFR Part 50

RIN 1505-AA98

Terrorism Risk Insurance Program

AGENCY: Departmenlal Offices, Treasury,
ACTION: Final rule.

SUMMARY: The Departinent of the
Treasury (Treasuryl} is issuing this rule
in final form as pari of its
implementatian of Title [ of the
Terrorism Risk Insurance Act of 2002
(Act). That Act established a temporary
Terrorism Risk Insurance Program
(Program} under which the Federal
Government will share the risk of
insured loss from cettified acts of
lerrorism with commercial property and
casualty insurers until the Program
sunsets on December 31, 2005, Treasury
published an interim final rule with a
request for comment on February 28,
2003, Thal rule set forth the purpose
and scope of the Program and key
definitions that Treasury will use in
implementing the Program. it was the
first in a series of regulations that
Treasury will be issuing to implement
the Program. This final rule generally
adopts the interim final rule, but makes
revisions in the definition of ““affiliate”
and certain other changes described in
the preamble.

DATES: This final rule is effective July
i1, 2003,



