Code Sec. BS6UDA)

be treated as having held such property tor ot least 4

vears ' —
11 the seyured property 18 sold or otherwise disposed
of pursuanl W @use under title 11 of the Unued
Staies Code,
i) the welier s under the junsdiction of the court in
soch cane, and
1011 the dispositton 1 required by the court or 1y pur-
suant o a plan approved by the court.

18+ Excepion Subparagraph 1A shall not apply o —
(1) the secured properly was acquired by the seller
with the inient o evicl or foreclose, or
tir} the trust knew or had reason to hnow thit defaull
un the obhgation desciibed in paragraph (5HA}
would occur

15) Defnitions. ¥or parposes of this sybsection- -

(A Shured appreciation provision, The term “shared
apprecialion provision’” Maans any provisien —
tr wlueh @5 connecuon with an ohhgsnon which 1
held by the real edlate invesiment omst and s sequrcd
bt anterest iy real propenty. and
tun which entiides the real estate investment (ust to
recerve a specified portion of any gan realized on the
wale or exchange of such real property 1w of any gain
whith would be reahzed 5f the property were sold vn
a speaified date) vt appreciaion i value as ol any
specfied date.
iB1 Secured property The term “secured property
nean~ the real propeny referved to in subparagraph 1A,

k) Requirement that entity nof he closely held treated as

mel in ceriain cases.

A Corpuratud. LUSE 0L assugiation - -

(1) which fur w taxable year meets the reyuiroments of
section RaTtp i, and

{2} which does ol know. or exercising reusonable dili-
gence would not have kpown, whetier the ety tailed ta
meet the requirement of subscctwn {4n6),

shall be treated as having met the reguiretacnt of subseclion
tanéy for the taxable year

'_ = Caution: Subrec (0. lollowing, i~ effective o
L vav. vrs hegin after $2/3172000.

() Taxable REIT subsidiary.

For purposes of tns part—-
1k In geperal. The term “lusable HETT subsidiary™
means, with respect o 4 real estale mvestnent (s, a vur-
poration fother than a real estate lavestmenm rust) if -
1A such trud directly s andieetly owns stock i such
corpatation. snd
(8 such trost and such curporation jointly eleci that
such corpontion shatl be treated av a tavable RE1 sab-
wdigry of such tust b purposes of this pan
Spch an clection. ance made. shall be smevouable unless
bth sech trust and corpotaiion comsent W 15 revacalion
Such election. and any revocahon fthereod, may be made
watliaut the consent of the Secrolary
¢21 35 percent ownership in another taxable REIT sub-
sidiary, The term “tuxable REIT subadiary™ mciudes
with iepect o any teal estate iavestment trust, any corpa-
ratwn 1other than a real estue investment trust) with re-
spect 10 winch o tuaable REST ~ubsidiary of such trust
owns divecdy o mdivectly -

3470

Real ¢state investmem.m
o DYestment dusg

(A) secunilies possessing more than 35 percany of
il voting power of the outsLanding secyrig;
carpuraiivm, ]:)1' £ secunties of such
{Hy secuniies having a value nf more thap 35 I
the total value of the outstanding securities of alch gy,
poration -
The preceding semence shall not apply to .
REITP\ubsldmr}' tas defined In subsecggny(|)(2ja)_q'[i-l|?:mf
of section 856t W7y shall apply for purposes of 3.,[,1,:',_
graph {B).
{3} Excepuons The term “taxable REIT subsidiary™ shyy
not include —
1A) apy corporation w_hic‘h directly ot indirectly oper-
ates or manages & lodging Jacility or a health care fach.
uy. and
(B any corporation which dectty or indsrectly pro-
vides 1o any other person {under 2 frauchise, license, of
otherwise} rights 10 any brand name under which any
lodgm: facibly or health care facdity is operated.
Subparagraph 1B hall not apply 1o nghts provided to an
cligible ndependent onilractor 10 opetale of manage a
ledging, facibity 1f such rights are hield by such corporatiog
as o franchesce. licepsee, or in a sitnilar capacity and such
lodging fauility s evier owned by such cnrpotation o is
teased 10 such corpuration [vom the real eslate investiment

Trusl.
{4) Delinitions. For purposes of paragraph (3) -
1A) Ledging tacihty. The term “lodging facility” bas
the meaming given 1o such term by pasagraph (YXDNii}
(B Health ware facdiie. The wim “health care facility”
has the meaning gooen o ~nch term by subsection
fedenm

In 1999, F 1 jbe 170 Sen Si2nonlnHi subsiimed  secuon
VIl b e TX2T017 w o sehpars qowINDR Sec
S Pl wabeneuted Tsectinn PI7HanD T for seowen 1IN0
IEIRY A Sev SiMopIady subuniuied Csechem
I3 hanly B Csection P320000 o para [eW)Y b1
S Tk wkhshimed  sechon [22awiy s (e 7 secpud
P10k wn subpara gRrIHBY cllodiie boroany isliumeat b,
acquared or eniered nio. any Wamsa bua eniered oo, and supples
held of acyquired un o glieg | MUY
CCPL s LT See Mo amended sobpara LoddHB) .S
S3ltbe added para a7 eleetee footay yIe begin shcr
VUALH000 Fou sranutenal nles sec Se 5361k of this Act, which
reade 4y fufhw
thi [rasinomal mokes iehated wosetnm 549
41 Foasting arfinecments
AN poavral Dot ov athernaes pRos mled i this pamgnph
ihe ameislaient nuse by secun 341 hall ol apply th a real st
I pnmen] s aaeh peepert e -
Vb eewrites g corporation bebd dueaby o ndirectly by sl
B o v 17194
vt wecuries v @ comain held Tooan eann e baly 1L
Pe b sl bl acgquiees coned ol cweb ooty porwant (0 Ll
wedten bang comtiact m effect v cuch date tad b all Tmes
thercalter Wefore such acgursition
il eeumids lEcEtiEd B Al WY e g sugegr) an €F
change tel o wiell sespecr W seuunine. e nibed b Lawse 110 OF
VDt b W hCh B o hoes Ao qecogmaed, and
(vt ecurllice acgwiicd dene il or vplneotly by euch gst B8
Pt 0l a ponergan et s defined w seoiwen AEBanly of 1he -
Terieal Meventie £ ote o) et with agapent o sach trust ol s et
cures a6 e ted e dlau a1 B s ath eespeet 10 MY
DINET TE4] Erbale e i LI
(R New Tade vr Busie o op suibsmiial new assels Subpard
graph 14 dhall weane lo apply bo s, of 4 caraH ation s% O
the liat dep adier Juby 120 e gn whien suth CupoianLn o
fayes ina suhaantil oo Jaie of bpsgness o7 acuies dny setaia

y subears

sl gesel. nther than

VF pusunt 10 4 BRI CORTIO i ebrec en sk dae and 41
Al wises thereafien bobong e acyutakien ol = b oot

Ve g Trgpeo Lion b Bl a e Jeee 4w eyt B
tedson ul secton (U1 ar 103 G0 she huicinat evenue Code @

JEHI

hend, £y

e

A oy

estate i

iz} m 3 e
g secunties of
wdwection.
() Limnasi
appds I
dpitly o i
iy alter Tuly 02
samues of wil
N " .l'l W\ll.l.ﬂl It
& & times thete
(i) w2 Feerd
o secunlizs uf
ssection
=2} Tax-free o
“1A&y at The Lt
abie REIT subun
aot apply to suck
“|B} such ek
ark clecuon sho
anclon 6R[anfn
Prv 1o amarudnn,
B ad more
reproseted bryoio
e (AN Fur pu
o s [0 an .
iy of the volal
eent uf the Guia
—PL 18507,
subsidnary of
WRIRC K e
HIBH2) adiled
prmng of wubpa
113200
—PL 106-17
Wi fiop tadjueae
kecove for Lk a0
~PBL M LT
“mwmber’ 1n clag
K e tay
pad purant v [
o umtract ool
~FL 1 1M
adlked 3 sentrnee i
B aler (07020
~PL -1t
3 Begin alier 42
B A LT T
PEa 1dn S e
In 1997, F1 1us
LESTHBA 10 alibed
are “whie b £
WL W laly am
W subpata 1du?
253 amended pa
e af wubpaia 1o
Wl LW Sec
LU [ EYNT-H
Wl be frewcd .
W unider puragrig
Je¢ [2%8¢,003) ot
Med as o) the oh
Mo which the
*hach o 7 wears al
Py 12 Sec
?ﬁrr ealeanns, )
ANY ik v bena
e ul thy Vv
Bt under e
e the praee |\fLrl
dals ek Lty gy
[T rubsfluned
Rch eleetin tor .
Bannzt peco ded b
thidime iy evbipeg
Mapier tor the 1as:
Fopery o 2 dovcim
with et 0 e
.-\_n3 SUCh ehecieer
|.’?T|r.| added o 11
Sk ended o'
PHa 1k s i
Dtebe abded o
fure ihe peniod m
Bk 12004 ot
I!U b gl g the
Tal voigr: witgegr
Fa ol HoT




A:51 FAX o0
‘11 FAX 2026224425 IRS ¢C FIP s A

137-8 - Congressional Joint Committee Prims (Copyright, 1999, Tax Analysts) Page 24 of 76

arats treatment of digtributions made after the end of the taxable year for purposcs of the carnings
profits nule. Treasury regulations under the REET provisions state that "distribution procedures
similar 1o those .., for regnlated investment colpanies apply to non-REIT earnings and profits of a
real cstate investment trust.”
b
Description of Proposal

Taxable REIT subsidiaries

o N

(587} Under the proposal, a REIT generally could not own more than 10 percent of the total value of
securities of & single izsuer, in addition to the present law [imit of the REIT's ownership to 0o more
than 10 pezeent of the outstanding voting securtitics of a single issuer.

[588] For purposes of the new 10 percent value test, sequrities would generslly be defined to exclude
safe harbor debt owned by a REIT (as defined for purposes of section 1361(cXSXBX1) and (ii)) if the
REIT (and any taxable REIT subsidiary of such REIT) owns no other seourities of the issuer. In the
case of e REIT that owns securities of a partnership, safe harbor debt would be excluded from the
definition of securitias onty if the REIT owns at least 20 percent or inore of the prodits inteyeet in the
partnership. The purpose of the partnership rule requiring a 20 percent profits interest is to assurc that
if the partnership produces income that would be disqualified income to the REIT, the REIT will be :
treated as receiving a sipgnificant porton of that ipcome directly, even though it may also derive

quslified mtcrest income through its safe harbor debt interest.

[589] An exception to the limitations on ownership of securities of 3 single issuer would apply in the
case of a "taxable REYT subsidiary” that meety certain requirevoents. To quahfy as a taxable REIT
subsidiary, both the REIT and the subsidiary corporation roust join i an election. In addition, any
corporation (other than a REIT) of which a waxable REIT subsidiary owns, directly or indirectly, more
than 35 percent of the vote or value is automatically treated as a taxable REIT subsidiary J8ecurities -~
(as defined in the Investment Company Act of 1940) of taxable REYT subsidiatics could not exceed 25
percent of the total value of a REIT's assets, |

it}

{550] A taxable REIT subsidiary would be able 1o sngage in certain business activities that under
present law could disqualify the REIT because, ban for the proposal, the taxable REIT subsidiary’s
sctivities and relationship with the REIT could prevent certain incorme from qualifying as reats from
real property. Specifically, the subsidiary could provide services to tenants of REIT property (even if
such services were not considered services customanly furnished in connection with the rental of real
property), and could manage or operate properties geperally, without causing amounts reoeived or
accrued directly or indirectly by REIT for such activities to fail to be treated a5 rents fioro real
property.

[591] However, the subsidiary could not directly or indirectly operate or manage a Jodging or
healtheare facility. Nevertheless, it could lease 8 qualified lodging facility (e g, & hotel) from the RETT
{provided no gembling revenues were derived by the hote! or on its premises); and the tents paid
would be treated as rents from real property so fong as the lodging facility was operated by an
independent contractor for a fee. The subsidiary could bear g1l expenses of operating the facility and
receive ali the net reverucs, minua the independept contractor's fee.

{592] For purposes of the rul¢ that an mdependent contractor may opcrate a qualified lodgmg facility,
an independent contractor will qualify so long as, at the time it enters into the management agreement
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the taxable REIT subsidiary, it i actively engaged in the trade or business of operating qualified
ging faciliics for any person whio is not related to the REIT or the taxable REIT subsidiary, The
/RETT may receive income from such ag independent contractor with respect to certain pre-existing
leages.

[593] Also, the subsidiary generally could not provide to any person rights to any brand neme under
which hotels or healthcare facilities are operated. An exception applies to rights providedtoen
independent contrastor to operate or manage 2 Jodging facility, if the rights are held by the subsidiary
as licenses or franchisec, and the Iodgmg facility iz owned by the subsidiary or leased to t by the -
REIT. :

{594] Interest paid by a taxsble REIT subsidiary to the ralated REIT would be subject to the carnings
strippmg nies of section 163(5). Thus the taxable REIT subsidiary could not deduct inicrest in any
year that wold exceed S0 percent of the subsidiary's adjusted gross income.

-~ [595] If any amount of imerest, rent, or other deductions of the taxshle REIT subsidiary for smounts
paid to the REIT is determined to be other than at anmn's length (“redetermined” items) , an excise tax
of 100% wotldd be imposed on the portion that was excessive. "Safe harbors” would be provided for
certain rental payments where the amounts are de minimis, there is specified cvidence that cherges to
mdﬂedpﬂmﬂembshnbnﬂycompmﬂqwtmdwwformm&mﬂwunblem
subsidiary are separataly stated, or the yubudiary’s grossmmmefmmthc service 18 not less than 150
percent of the subsidiary’s direct cost iy figmishing the sesvice. '

[596] In determining whethes rents are arm's Iength rents, the fact that such rents do not meet the
requirsments of the specified safe harbors shall not be taken info account. In additiom, rent received by
a REIT shafl not fail to quakify as vents from real property by reason of the fact that all or any portion
of such remt fs redetermined for purposes of the excise tax.

REIT wubsidiaries are in existence and the agpregate amount of taxes paid by such subsidiaries. The
Commissicner shall submit a. report to the Congress describing the results of such study.

% [597]) The Commissioner of Internal Revenue is to conduct a study to determine how many taxsble
Health Care REITS

[s98] Thepmposalwotdﬁ pe=mmt 8 RETT o own and operate a health care facility for at least two
years, and treat it as permitted "foreclosure” property, if the facility is acquired by the termination or
expiration of 4 lease of the property. Extensions of the 2 year period could be granted.

Conformity with regulated investment company rules

[599] The REIT distribution requirements would be modified to conform ta the rules for regulated
investment companies, Specifically, a REIT would be required to distribute only 90 percent, rather
than 95 percent, of its income.

Dcfinition of independent contractor

[600] If any class of stack of the RBEIT or the person being tested as an independent contractor is

rcgularly traded on an established securities market, only persons who directly or indirectly owy 5
percent of tmore of such class of stock shall be vounted in determining whether the 35 percent
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