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DEPARTMENT OF THE TREASURY
19- 14

Obligations of States and Political
Subdivisions

AGENCY: Internal Revenue Service {IRS),
Treasury.

ACTION: Final and temporary
regulations,

internal Revenue Service

26 CFR part 1

[TD 8941} ?G—-‘N e

RIN 1545-AXST

SUMMARY: This document contains
temporary regulations that provide
gnidance to issuers of fax-exempt bonds
for cutpul facilities. This document alsa
contains final regulations that provide
guidance to centain nnngovernmental
persons that are engaged in the local
furnishing of electric energy or gas using
facilities financed with state or local
government bonds. These regulations
will affect issuers of tax-exempt bonds
and nongovernmental persons engaged
in the local furnishing of electric energy
or pas afier the effective date.

The tex! of the temporary regulations
also serves as the text of the proposed
regulations set forih in the notice of
proposed rulemaking on this subject in
the Proposed Rules section of this issue
of the Federal Register.
paTes: Effective Date: These regulations
are effective January 19, 2001.

Applicability Date: For dates of
applicability, see § 1.141-15T,
1.142(f)(4}-1{g) and 1.150-5(b).

FOR FURTHER INFORMATION CONTACT; Rose
M. Weber {202) 622-3980 (not a toll -free
number).

SUPPLEMENTARY INFORMATIONI

Paperwork Reduction Act

The collection of information in this
rule has been reviewed and, pending
_receipt and evaluation of public
commenis, approved by the Office of
Management and Budget (OMB] under
44 L.S.C. 3507 and assigned coniroi
number 15454712 2
The collection of information in this

regulation is in §1 142(f){4)~1. This
informalion is required to enable the
IRS to identify persons engaged in the
local furnishing cf electric energy or pas
that use facilities financed with exempt
facility bonds under section 142{a){8)
and that expand their service area ina
manner inconsistent with the
requirements of sections 142{a}{B) and
[F} who have made an election to ensure
that those bends will continue 10 be
(reated as exampl facilily bonds. The
data collected will be used by the [RS

as the mechanism for identifying bonds
that will remain tax-exempt
notwithstanding a service area
expansion that is inconsistent with the
requirements of sections 142(a}{8) and
[F. The coliection of information is
mandatory. The likely respondents are
business institutions.

Comments on the collection of
information should be sent te the Office
of Management and Budget, Attn: Desk
Offjcer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503, with copies to the Internal
Revenue Service, Atin: IRS Reports
Clearance Officer, W:CAR:MP:FP:5:0
Washington, DC 20224. Comments on
the collection of information should ba
received by March 19, 2001. Comments
are specifically requested concerning:

Whether the coﬂeclion of information
is necessary for the proper performance
of the functions of the Iniernal Revenue
Service, including whether the
information will have practical utility;

The accuracy of the estimated burden
associated with the collection of
information (see below);

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the collection of information may be
minimized, including through the
application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenanca,
and purchass of services to provide
information.

Estimated total annual reporting
burden is 15 hours.

Estimated average annual burden
hours per respondent is § hour.

Estimated number of respondents is
15.

Estimated annual frequency of
responses is on occasion.

An agency may not conduct or
sponsor, and a person is not required to
respond 1o, a collection of information
unless it displays a valid control
number assigned by the Oftice of
Management and Budget.

Books or records relating toa
collection of information must be
retained as long as their contents may
become material in the administralion
of any internal revenus law. Generally,
tax returns and tax return infermation
are confidential, as required by 26
Uu.s.C. 6103.

Background

This decument amends the Income
Tax Regulations {26 CFR part 1} under
section 141 by providing special rules

for tax-exempt bonds issued for output
facilities. This document also amends
the Income Tax Regulations under
ssction 142if)(4) by providing rules to
make the election provided in that
section for nongovernmsntal persons
engaged in local furnishing of slectric
snergy or gas using facilities financed
with tax-exempt bonds.

On January 22, 1998, temporary
regulations (TD 8757) {the 1938
temporary regulations) wers published
in the Federal Register {63 FR 3256} to
provide guidance under the Internal
Revenue Code of 1986 regarding the
application of the private activity bend
tests under section 141{bj(1) and (2} to
output contracts for output facilities; the
application of the $15 million limit
under section 141[b}{4) to output facility
financings; the election provided in
section 142(f}(4} for nongovernmental
persons engaged in local furnishing of
slectric energy or gas using facilities
financed with tax-exempt bonds; and
the fling location for certain notices
and elections. A notice of proposed
rulemaking (REG~110965-97) cross-
referencing the temporary regulations
was published in the Federal Register
on the same day {63 FR 3206). On April
28, 1998, the IRS held a public hearing
on the proposed regulations. Written
comments responding to the notice of
proposed rulemaking were also
received. After consideration of all the
comments, the 1998 temporary
regulations are revised by this Treasury
decision. The new temporary
regulations are referred to below as the
“revisad regulations.” The revisions are
discussed balaw.

Explanation of Provisions

A, Section 1.141-7T Special Rules for
Output Facilities

1. Benefits and Burdens Test—
Transmission Contracts

Under the 1998 lemporary
regulations, an agreement to provide
firm or priority transmission services is
generally treated as a take or take or pay
contract. Commentators suggested that
firm or prioTity transmission conftracts
should not automatically be ireated as
take or take or pay contracts. They
recommended that the samo standards
that apply to determine whether
generation contracts result in private
business use, including the
requirements conlract provisions,
should also apply to transmission
contracts. The revised regulations adopt
this recommendation by deleting the
provision that generally treats all
coniracts for firm or priority
transmission service as take or take or
pay coniracis,
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2. Retail Reguirements Cantracts

The 1998 lemperary regulations
provide that a retail requirements
contract generally meels the benefits
and burdens test to the extent it
obligates the purchaser to make
payments that are not contingent on the
purchaser’s output requirements.
Commenlalors requested clarification
regarding the application of this rule to
reasonable contracl damages and
terminatian provisions. The revised
regulations clarify that a retail
requirements contract does not meet the
benefits and burdens test by reason of
(1) a provisien that requires the
purchaser 1o pay reasonable and
customary damages {including
liquidated damages} in the event ofa
default, or (2} a provision thal permits
the purchaser to pay a specified amount
to terminate the contract while the
purchaser has requirements, in each
case if the amount of the paymen! is
reasonably related lo the purchaser’s
chligation to buy requirements that is
discharged by the payment.

3, Output Contract Properly
Characierized as a Lease

Under the 1998 temporary
regulations, output contracls that
provide the purchaser with specific
rights to contral the output of a facility
ot with other specific performance
rights to the use of output of the facility
ase penerally taken inlo account under
Ihe private business lests, Bven il the
benefits and burdens test is not mat.
Commentators requested clarification of
the scops of this rule.

The revised regulations amend Lhe
rule and clarify its application by
specifying that an output contract that is
properly characterized as a lease for
federal income lax purposes is tested
under § 1.141-3 and 1,141-4 to
determine whether it is taken into
account under the private business tests.

4. Special Rule for Facilities with
Significant Unutilized Capacity

The 1998 temporary regulations
provide that, if an issuer reasonably
expects on the issue date that persons
that are treated as private business users
will purchase more than 30 percent of
the actual output of the facility, the
Commissioner may determine the
number of units produced or lo be
produced by the facility in one year on
a reasonable basis other than by
seference to nameplate capacity, such as
the averags expected annual cutput of
the facility. The revised regulations
change the 30 percen! threshold to 20

percent.

5. Special Rule for Facilities With a
Limited Source of Supply

Under the 1998 temporary
regulations, the available output of a
facilily that is constrained by a limited
source of supply must be determined by
reasonably taking those constraints into
account. Commentatars requested
clarification of the meaning of limited
source of supply. For example, they
asked whether the term includes not
only physical but also economic
fimitations.

The revised regulations clarify that a
limited source of supply includes a
physical limitation, such as the flow of
waler, but not an economic limilation,
such as the cost of coal or gas.

6. Measurement of Private Businass Use

The 1998 temporary regulations
provide that, if an cutput contract
results in private business uss, the
amount of such use generally is the
capacity that must be reserved for the
nongovernmental person under prudent
reliability standards. Commentators
stated that this provision is difficult to
apply and may overstate the amount of
private business use. They suggested
that the amount of private business use
should be the amount of cutput actually
purchased under the contract.

The revised regulations provide that,
if an output contract results in private
business use, the amount of private
business use generally is the amount of
output purchased under the contract.

7. Exception for Small Purchases of
Qutput

The 1998 temporary regulations
provide that output contracis are not
1aken into account under the private
business tests if the purchaser is not
required to maks a substantially certain
payment in any year that is greater than
0.5 percent of the average annual debt
service on an issuse thal finances the
facility. Some commentators suggested
that this provision should be amended
to take into actount average annual
payments under a contract, rather than
payments in any one year, and that the
provision should apply based on all the
outstanding bonds for the facility. Other
commientators stated that the exception
should be eliminated as inconsistent
with a competitive electric industry.

The revised regulations previde that
output contracts are not taken into
account under the private business tests
if the average annual payments under
the contract that are substantially
certain to be made do not exceed 0.5
percent of the average annual debt
service on all outstanding tax-exempt
bonds issued to finance the facility.

8. Exception for Short-Term Sales of
Output

The 1998 temporary regulatibns
provide that the exceptions for shorl-
term use that apply to other types of
arrangements under the general private
activity bond rules in § 1.141-3 also
apply to outpuk contracts. Many
commentators suggested that these
exceptions may have limited practical
application in the output context and
recommended thal they be expanded to
permit contracts of a longer duration.
These commentators stated that longer-
term contracts are required in order to
transfer substantial benefits of
ownership and substantial burdens of
debt service with respect to an output
facitity. Other commentators suggested
that any sale of output by & municipal
utility outside of its traditional service
territory should result in private
businsess use.

The revised regulations provide an
exception under which an output
contract with & nongovernmental person
will pot be taken into account under the
private business tests if: (1) the term of
the contract, including all ranewal
options, does not exceed one year; (2)
the compensation under the contract is
based on generally applicable and
uniformly applied rates or represents a
negatiated, fair markst price; and (3) the
facility is not financed for a principal
purpose of serving that
nongovernmental person.

8. Spacial Exception for Sales of Output
Attributable to Excess Generating
Capacity Resulting From Open Access

The 1998 temporary regulations
contain an exception to private business
use for certain output contracts if: (1)
The contract term does not exceed three
years; (2] the issuer does not utilize tax-
exempt financing to increase the
penarating capacity of its system during
the contract term; (3) the governmental
owner offers non-discriminatory, open
access transmission tariffs under certain
rules of the Federal Energy Regulatory
Commission (FERC) {or Cofiparable -
provisions of state law pursnant fo a
plan approved by the FERC); 4} all of
the putput sold is attributable to excess
capacity resulting from the offer of the
open access tarifis; (5) the contract
mitigates stranded tosts attributable to
the open access tariffs; and (6) any
strandad costs recovered by the
governmental owner are applied as
promptly as is reasonably practical to
redeem tax-exempt bonds in a manner
consistent with §1.141-12,

Comments were received regarding
many of the above requiremends, [n
particular, many commentators



Federal Register/Vol. 66, No. 12/ Thursday, January 18, 2001/ Rules and Regulations

4663

suggsested thal the maximum contract
term should be extended beyond three
years. Seme commenlators
recommended eliminating the
prohibition on tax-exempt financing to
increase capacity during \he contract
term. Others suggested that de minimis
capacity increases should be permitted.
Some commentators suggesied that the
requirement that a contract mitigate
stranded costs should be eliminated
because ths purpose of that provision is
accomplished by the requirement that
all of the outpus scld be attributable to
excess capatity from open access tariffs.
Some commentalors recommended
deleting the reference to FERC approval
of state open access plans because the
FERC may not approve all such plans.
Other commentators requested
clarification regarding the amounts that
an issuer must use to redeem bonds.
Finally, some commentators
recommended deleting the excepticn
entirely.

The revised regulations retain the
exreption. with certain modifications.
First, the revised exception permits tax-
exemp! financing during the contract
term for property thai does not increass
the generating capacity of the issuer's
system by more than three percent.
Second, the amended exception deletes
the reference to FERC approval of state
open access plans. Third, the revised
regulations remave the reference to
stranded costs. Finally, the revised
exception clarifies that the amounts hat
an issuer must use ta redeem boads
consist of all payments that it receives
under the contract, other than the
portion of such payments that is
properly allocable ta the payment of
ordinary and necessary expenses
directly attributable to the operation and
maintenance of the facility {as described
in § 1.141-4(c){2){C)).

10. Special Exceptions for Transmission
Facilities

The 1998 temporary regulations do
not treat all use of iransmission facilities
pursuant 1o standard lariffs as general
public use, but contain certain special
exceplions to private husiness use of
transmission facilities. Some
commenlators suggested that use of
transmission facilities under standard
tariffs should be treated 2s general
public use, and therefore should never
result in private business use. The
revised regulations do not treat all use
of transmission facilities pursuant to
standard tariffs as general public uss,
bui retain and modify the special
exceptions, as discussed below.

The 1998 temporary regulations
contain two special exceplions under
which certain actions with respect to

transmission facilities financed by an
issue are not treated as deliberate
actions under §1.141-2{d}. The frst
exception provides that the execution of
a contract for the use of transmission
facilities is not treated as a deliberate
action if the contract is entered into in
response 1o or in anticipation of 8
specific order by the FERC to whesl
power under sections 211 and 212 of the
Federa! Power Act (16 U.S,C. 824j and
824k} (or a state regulatory authority
under comparsable provisions of state
taw pursuant I a plan approved by the
FERC); the terms of the contract are
bona fide and arm's-length; and the
consideration paid is consistent with
section 212{a) of the Federal Power Act.

Commaentators suggested eliminating
the requirement that orders of state
regulatory authorities be undertaken
pursuant to a FERC-approved state open
access plan because FERC approval may
nol be required for all such plans. The
revised regulations adopt this suggested
change.

The second exception in the 1998
temporary regulations provides that an
action is not treated as a deliberate
action if it is taken to implement the
offering of non-discriminatory, open
access tariffs for the use of financed
transmission facilities in a manner
consistent with FERC rules, including
the reciprocity conditions of FERC
Order No. 888 {61 FR 21540, May 10,
1996). The exception also applies to
orders and rules of state regulatory
authorities pursuant to a plan approved
by the FERC that are comparable to
certain FERC orders and rules. The
exception does not apply, however, to
the sale, exchange, or other disposition
of bond-financed transmission facilities
to a nongovernmental gerson.

Commentators recommended that the
exception be expanded 1o apply to open
access tariffs that are offersd under state
law provisions that are comparable to
FERC rules, regardless of whether those
provisions are promulgated by a state
regulatory authority or approved by the
FERC. The revised regulations adopt
this suggested changs.

Commentators also requested
clarificalion regarding the
circumstances in which an independent
system operator {ISO) may be treated as
a private business user of transmission
facilities. Some commentators suggested
that the operation of transmission
facilities by an IS0 is a quasi-
gevernmenta) function and thus should
never constitute private business use.
Some comimentators requested
clarification of whether the existing
rules for management contracts under
section 141 may be applied 1o

arrangements for the aperation of
transmission facilities by an 150.

The revised regulations do not
provide that the operalion of bond-
financed transmission facilities by an
IS0 or other regional transmission
organization {(RTC) is disregarded under
section 141. However, the existing rules
for managsment contracts under section
141, including Revenus Procedure 97—
13 (1987~1 C.B. 632}, are applicable in
determining whether an arrangement for
the operation of transmission facilities
by an ISO or other RTO results in
private business use, including a
determination of whether the
arrangement is properly characterized as
a leass for federal income tax purposes.
Comments are requested on whether
additional guidance is needed
concerning the treatment under section
141 of arrangements for the operation of
bond-financed transmission facilities by
an IS0 or other RTO.

The 1998 temporary regulations
provide a special transition rule for
bonds [ather than advance refunding
bonds) that refund bonds issued prior to
July 9, 1986 (the effective date of FERC
Order No. 888). Under this rule, an
action taken or to be taken with respect
to transmission facilities is not taken
into account under the reasonable
expectations test of §1.141-2(d} if the
action is described in one of the twa
special exceptions discussed above and
the weighted average maturity of the
refunding bonds does not exceed the
remaining weighted average maturity of
the prior bonds.

Commentators recommended that the
July 9, 1996 date be changed to a date
on or after February 23, 1998 [the
effective date of the 1998 temporary
regulations). The revised regulations
change the cut-off date to Febrary 23,
1998,

Under the 1998 temporary
regulations, issuers may apply the
special exceptions for transmission
facilities to any honds issued befors the
effective date of those regulations.
However, issuers may not apply the
exceptions to refunding bonds issued oni
or afisr the effeclive date, unless the
refunding bonds are subject to the 1998
temporary regulations in their entirety.
Commentalors suggesied that, in order
to encourage open access, issuers
should be parmitted to apply the
exceptions to refunding bonds that are
not otherwise subject to the regulations.
Ths revised rogulations adopt this
change.

11. Definition of Transmission Facilities

The 1598 temporary regulations
define transmission facilities to include
facilities that are necessary to provide
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ancillary services required lo be otfered
as par! of open access transmission
tariffs under PERC rules. Commentators
stated that the inclusion of ancillary
services wilhin the general definition of
vransmission tacilities creates
unwarranted complexity. They
recommended that facilities used for
ancillary services be treated as
transmission facilities only for purposes
of the special exceptions for
transmission facilities in the
regulations. The revised regulations
adopt this approach.

B. Section 1.141-8T 815 Millian
Limitation for Qutput Facilities

Under the 1998 temporary
regulations, propertv that replaces
exisling property is treated as part of the
same project as the replaced property
unless, among other things, the bands
that finance tha replaced property have
a weighted average maturity that is not
greater than 120 pergcent of the
reasonably expected sconomic life of

the replaced property. .
One coruneniator noted that it is not

common lo allocate bonds that finance
output facililies Vo the specific assels
1hat comprise those facilities, and thus
it may be difficult to determine whether
this 120 percent requirement is met. The
revised regulations amend this rule so
that it applies to the entire output
facility of which the replaced property
is a part, rather than tha specific asset
being replaced.

C. Need for Temporary Regulations and
Request for Public Comments

Cengress passed the Energy Policy
Act of 1992 to encourage restructuring
of the electric power industry. Since
rhat time, the FERC and . many states
have adopied policies to open up aceess
1o transmission facilities. Treasury and
the IRS are aware that these initiatives
are causing rapid changes in the electric

pwer indusiry.

The 1998 temporary regulations were

ublished in order lo provide
immediate guidance under section 141
regarding the sffect on the tax-exempt
status of bonds of centain restucturing
transactions necessary for utilities to
participate it a restructured electric
utility industry. Treasury and the IRS
are aware, however, that restructuring
efforts are evolving and uncertain, and
that new types of arrangements may he
developed to implement restructuring.

Accordingly, the revised regulations
are published in both temporary and
proposed form in order to continue to
provide guidance on which issuers can
rely in evaluating their participation in
open access regimes, while providing
the opportunity for public comment
with respect to developments in the

-

electrici-ower industry that have
oceurred since the poblication of the
1998 temporary regulations. The revised
regulations are published in temporary
form with the expectation that the
Treasury and the IRS will reexamine
them in light of new developments

within the next three years.
Comments are invited on whether

further guidance is needed to address
the new types of contractual
arrangements that are arising in the
electric power industry. In particular,
comments are invited on whether
additional guidance is needed to
address the proper treatment under
section 141 of output contracts for the
use of transmission and distribution
facilities under open access, and output
contracts for ancillary services that are
necessary to maintain the seliability of
a transmission grid. Comments ara also
requested on the impact of FERC Order
No. 2000 {65 FR 810, January &, 2000}
on tax-exempt bonds jssued by publie
power systems, including whethar
additional guidance {s needed regarding
the proper treatment under section 141
of arrangements for the operation of
bond-financed transmission facilities by
an LSO or other RTO that satisfies the
requirements of Order 2000.

Effective Dates

Sections 1.141-7T and 1.141-8T are
applicable to bonds sold on or after
January 18, 2001, Section 1.142(f){4)-1
applies to elections made on or after
January 19, 20061, Section 1.150-5
applies lo notices and elections filed en
or afier January 19, 2001.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefors, a
regulatory assessment is not required. It
has also been determined that section ~
553(b} of the Administrative Procedure
Act [5 U.S.C. chapter 5) does not apply

io these regulations,
It is hereby cestified that the

collection of information in these
regulations will nat have a significant
impact on a substantial number of small
entities. This certification is based upon
the fact that in the years 1987 lhrouﬁ
1997 a total of only 80 different state or
local government issuers of exempt
facility bonds issued under section
142(f) for facilities for the local
furnishing of electric energy or gas filed
information returns with the IRS under
section 149{e). Further, an election
under section 142{f}{4] is in na event
required to be filed wilh the Internal
Revenue Service more than once.
Therefore, a Regulatory Flexibility
Analysis under the Regulatory

Flexibility Act (5§ U.S.C. chapter §) is
not required. Pursuant to section 7805(f)
of the Internal Revenue Code, these
temporary regulations will be submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
business.

Drafting Information

The principal authors of these
regulations are Bruce M. Serchuk, and
Rose M. Weber, Offica of Chisf Counsel
[Tax-exempt and Government Entities),
{nternal Revenue Service, and Stephen
). Watson, Office of Tax Legislative
Counsel, Deﬁarlmenl of the Treasury.
Hewever, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recardkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority; 26 U.S.C. 7805 * = *

Par. 2. Section 1.141--0 is amended by
revising the entire entries for § 1.141—
7T, 1.141-8T and 1.141-15T to read as
follaws:

§1.141-0 Table of contenta.

* * * * L

§1.142-7T Speclal Rules for Cutput

Facilities (Temporary).

(a} Overview.

{b) Definitions.

(1) Available cutput.

(2} Measuremeul period.

{3) Sale at wholesale.

(4) Take conbract and take or pay contraci.

(5} Transmission facilities.

{6) Nonqualified amount.

(c) Output contracts.

{1) General rule.

[2) Benefils and burdens test.

{3) Take contracl or take or pay contracl.

{4) Requirements contracts.

(s} Qutput contract properiy characterized as
a lease,

(d} Measurement of privale business use.

{e) Measurement of privale securily or
payment.
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{f) Exceptions for cerlain conlracls.

{1} Smali purchases of output.

(2) Swapping and pooling arrangements.

{3) Short-lerm oulpul conlracts.

{a) Special 3-year exception forsales of
onipul aiributable to excess peneraling
capacity resulting from parlicipation in
open access.

15) Special exceplinps for transmission
gci!ilias.

(6} Certain conduil parties disregarded,

(g} Allocations of output facilifies and
sys1ems.

(+] Facls and circumstances analysis.

(2} Nlusirations.

{33 Tranamission Loalmets.
{4] Allocalion of paymenis.
(h) Examples.

§1.141-8T 515 Million Limitatioo for

Output Facilities (Temporary).

{a} In general.

{1) General rule.

{2} Reduction in $15 million oulput
liitation for culstanding issues.

{3) Benefits and burdens test applicabls,

(b} Definition of project.

{1) General rule.

{2) Separais pwnpership.

[3) Cenerating propeny.

(4) Transmissiaa.

{5) Subsequenl improvemaents.

(6} Replacemen! property.

{c) Examples.

* * - a *

§1.141-15T Effective Dates (Temporary).

{a) through (&) [Reserved).

() Effective dates for certain regulations
relating to culput facilities.

{1) General rule.

[2} Transilion rule for requirement contracts,

(3] Eleclive application of 1998 temporary
regulations.

(g} Refunding boaods.

{b) Permissive retroactive application.

[i) Permissive retroaclive application of
cerlain regulalions periaining 1o oulput

wonltrats.
- L] L L -
Par. 3. Section 1.141~7T is revised to
read as follows:

§1.141-7T Special Rules for Qutput
Facilities (Temporary).

{a) Overview. This section provides
special rules 10 determine whether
arrangements for the purchase of output
from an output facility cause an issue of
bends to meet the private business tests.
For this purpose, unless otherwise
stated, water facilities are treated as
oulput facilities. Sections 1.141-1 and
1.141—4 generally apply lo determine
whether other types of arrangements for
use of an output facility cause an issue
to meet the private business tests,

(b} Definitions. For purposes of this
section and § 1.141~8T, the following

definitions and rules apF]y:
(1) Available output. The available

output of a facility financed by an issua
is determined by multiplying the
number of units produced or to be
produced by the facility in one year by

the number of years in the measnrement
period of that facility for that issue.

(i} Generating facilities. The numbsr
of units produced or to be produced by
a generating facilily in one year is
determined by reference to its
nameplate capacity or the equivatent {or
where there is ne nameplate capacity or
the equivalent, its maximum capacity},
which is not reduced for reserves,
maintenance or other unutilized
capacity.

Fi i} Transmission and other oulput
facifities—|A) Inn general. For
transmission, cogeneration, and other
output facilities, available outpul must
be measured in a reasonable manner to
reflect capacity.

{B] Electric transmission facilities.
Measurement of the available output of
all or a portion of elsctric ransmission
facilities may be determined in a
manner consistent with the reporting
rules and requirements for transmission
networks promulgated by the Federal
Energy Regulatory Commission (FERC).
For example, for a transmission
network, the use of aggregate laad and
1oad share ratios in a manner consistent
with the requirements of the FERC may
be reasonable. In addition, depending
on the facts and circumstances,
measurement of the available cutput of
transmission facilities using thermal
capacity or transfer capacity may be
reasonable,

(iii} Speciaf rule for facilities with
significant unutilized capacity. 1f an
issuer reasonably expects on the issue
date that persons thal are treated as
private business users will purchase
more than 20 percent of the actual
outpul of the facility financed with the
issue, the Commissioner may determine
the number of units preduced or 1o be
produced by the facility in one year on
a reasonable basis other than by
reference to nameplate capacity, such as
the average expected annual output of
the facility. For example, the
Commissioner may determine the
available output of a financed peaking
alectric generating unit by reference to
the reasonably expected annual cutput
of that unit if the issuer reasonably
expects, on the issue date of bonds that
finance the unit, that an investor-owned
utility will purchase mora than 20
percent of the actusl output of the
facility during the measurement period
under a take or pay contract, even if the
amount of output purchased is less than
10 percent of the available output
determined by reference to nameplate
capacity. The reasonably expected
annual cutput of the generating facility
must be consistent with the capacity
reported for prudent reliability
purposes.

{iv} Special rule for facilities with a
limited source of supply. if a limited
source of supply constrains the output
of an output facility, the number of
units preduced or to be produced by the
facility must be determined by
reasonably taking into account those
constraints. For this {Jurpose, a limited
source of supply shall include a
physical limitation (for example, flow of
water], but not an economic limitation
{for example, cost of coal or gas). For
example, the available output of a
hydreelectric unit must be determined
by reference to the reasonably expected
annual flow of water through the unit.

{2} Measurement period. The
measurenient period of an output
facility financed by an issue is
determined under § 1.141-3{g).

(3} Sale at wholesale. Far purposes of
this section, a sale at wholesale means
a sale of output to any person for resale.

(4) Take contract and take or pay
contract. A take controct is an output
contract under which a purchaser agrees
to pay for the output under the contract
if the output facility is capable of
providing the cutput. A take or pay
contract is an output contract under
which a purchaser agrees to pay for the
cutput under the contract, whether or
not the output facility is capable of
providing the oulput,

{5) Transmission facilities—{i) In

eneral. Transmission facilities are
facilities for the transmission or
distribution of cutput.

{ii) Special rule for ancillary services.
Far purposes of paragraph (f)(5),
transmission facilities include facilities
necessary to provide ancillary services
required to ba offersd as part of open
access transmission tariffs under rulas
promulgated by the FERC under
sections 205 and 206 of the Fedaral
Power Act (16 U.S.C. 824d and 824a).
Thus, if a facility also serves ancther
function {for exampls, a facility that
providas for operating reserves for
transmission and also provides
generation) an allocable portian of the
facility is treated as a transmissicn
facility for purposes of paragraph {f){5}
of this section.

(6) Nonqualified amount. The
nonqualified amount with respect to an
issue is determined under section
141{b){8).

(c] Qutpul contracts—{1) General rule.
The purchase by a nongovernmental
person of available oulput of an output
facility (output contract) financed with
the proceeds of an issue is taken into
account under the private business tests
if the purchase has the effect of
transferring substantial bensfits of
owning the facility and substantial
burdens of paying the debt service on
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Lemts used Lehirectly or indirectly] o
iinance the facility (the benefits and
burdens test). See paragraph [c)i5) of
this section for the treatment of an
output contract that is properly
characterized as a fease for Federal
income tax purposes. See paragraphs {d)
and [e) of this section for rules regarding
measuring the use of, and payments of
debt service for, an output facility for
determining whether the private
business tests are mel. See alse §1.141-
gT for rules for when an issue that
finances an output facility (other than a
walieg far ilily ) meels the private
business tesls becauss the nonqualified
amount of the issue exceeds $15
million.

[2) Benefits and burdens tesi-—{i}
Benefits of ownership. An output
contract transfers substantial benefits of
owning a facility if the contract gives
the purchaser {directly or indirectly}
rights to capacity of the facility on a
basis that is preferential to the rights of
the general public.

{ii) Burdens of paying debt service. An
putput contrant transfers substantial
hurdens uf paving debl service on an
issue to the extent that the issuer
reasonably expects that it is
substantially certain that payments will
be made under the terms of the contract
(disregardinp default, insolvency, or
other similar circumstances). For
examgple, an output contract is treated as
transferring burdens of paying debt
service on an issus if payments must be
made upon contract termination,

[iii) Paymenis pursuant to pledged
cantract. Payments mada or to be made
under the terms of an sutput contract
thal is pledged as security for an issue
are taken into account under the private
business tests even if the issuer
reasonably expects that it is not
substantialiy certain that pavments will
be mada under Lthe contract
{disregarding default, insolvency, or
ather similar circumstances). For this
purpose, an output contract is pledged
as security only if the bond documents
provide that the pledged contract cannot
hit substantially amended withoul the
consent of bondhalders or a trustee for
the bondholders. This paragraph
{cH2Hiii} applies to pledges made on or
after February 23, 1998, with respect to
bonds that are subject to this section.

{3) Take contract or take or pay
contracl. The benefits and burdens test
is met if a nongovernmental person
agrees pursuant to a take coniract ora
take or pay confract to purchase
available sutpul of a facility.

(4) Requirements contracts—{i] In
general. A Tequirements contract under
which a nongevernmental person agrees
to purchase all or part of its cutput

requirements is taken intc account
under the private business tests only lo
the extent that, based on all the facts
and circumstances, the contract meets
the benefits and burdens test. See
§1.141-15T{f}{2} for special effective
dates for the application of this
paragraph [c](4] to issues financing
facilities subject to requirements
contragts,

{il) Significant factors. Significant
factors that tend to establish that the
benefits and burdens test is met under
the rule set forth in paragraph {c)(4)(i)
ol this seclion include, but are not
limnited to—

[A) The purchaser's custpmer base has
sipnificant indicators of stability, such
as large size, diverse composition, and
a substantial residential component;

[B) The contract covers historical
requirements of the purchaser, rather
than only projected requirements that
are in addition to historical
requirements; and

C) The purchaser agrees not to
construct ar acquire other power
resources to meet the requiremants
covered by the contract.

{iil) Special rule for retail
requirements contracts. In general, a
requirements contract that is not a sale
at wholesale {a retail requiremenis
contract) does not mest 1he benefits and
burdens test because the obligation to
make payments on the contract is
contingent on the output requirements
of a single user. Such a requirements
contract in general meets the benefits
and burdens test, however, to the axtent
that it contains contractual terms that
obligate the purchaser to make
payments that are not contingent on the
output requirements of the purchaser or
that obligate the purchaser to have
output requirements. For example, a
requirements contract with an industrial
purchaser meets the benefits and
burdens test if the purchaser enters into
additional contractual obligations with
the issuer or another governmental unit
not ta cease operations. A retail
requirements contract does not meet the
benefits and burdens test by reason ofa
provision that requires the purchaserto
pay reasonable and customary damages
(including liguidated damages) in the
event of a default, or a provision that
permits the purchaser to pay a specified
amount to lerminate the contract while
the purchaser has requirements, in each
case if the amount of the payment is
reasonably related to the purchaser’s
obligation to buy requirements that is
discharged by Lhe payment.

{5} Cutpul contract properly
characterized as a lease,
Notwithstanding any other provision of
this section, an cutput contract that is

properly characterized as a lease for
Federal income lax purposes shall be
tested under the rules contained in

§ 1.141-3 and 1.141-4 to determine
whether it is taken into account under
the private business tests,

(d) Measurement of private business
use. If an output contract results in
private business use under this section,
the amount of private husiness use
generally is the amount of autput
purchased under the contract,

{e} Measurement of privale security or
payment. The measurement of payments
made or to be made by
nongovernmental persons under output
contracts as a percent of the debt service
of an issue is determined under the
rules provided in §1.1414.

(f} Exceptions for certain contracts—
(1) Small purchases of output. An
output contract is not taken into account
under the private business tests if the
average annual payments under the
contracl that are substantially certain to
be made under paragraph (c)(2){ii} of
this section do not exceed 0.5 percent of
tha average annual debt service on all
outstanding tax-exempt bonds issued to
finance the facility, determined as of the
effective date of the contract.

{2) Swopping and pooling
arrongements. An agreement that
provides for swapping or pocling of
output by one ar more governmental
persons and one or mors
nongovernmental persons does not
result in private business use of the
output facility owned by the
governmental person to the extent
that—

(i) The swapped output is reascnably
expected o be approximately equal in
value (determined over periods of one
year or less); and

(ii} The purpose of the agreement is to
enable each of thse parties lo satisfy
different peak load demands, to
accommodate temporary cutages, to
diversify supply. or to enhance
reliability in accordance with prudent
reliability standards.

(3) Shori-term output controcts. An
output contract with a nongovernmental
person is not taken into account under
the private business tests if—

(i} The term of the contract, including
all renewal options, is not longer than
1 year;

{ii) The contract either is a negotiated,
arm's-length arrangement that provides
for compensation at fair market valus, or
is based on generally applicable and
uniformly applied rates; and

[iii} The ocutput facility is rot financad
for a principal purpose of providing that
facility for use by that nongovernmental
person.
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t4) Special 3-year exception for sales
of cutput attributable to excess
generating capacity resulting from
puarlicipation 1 open 0CCESS. The
purchase of output of an electric
generating facility by e
nongavernmental person is not treated
as private businsss use if all of the
Following requirements are met:

li) The term of the contract is not
Yonger than 3 years, including all
renewal options.

{ii} The issuer does nol make
expenditures to increase the generating
capacily of its system during the term of
the contract thal are, or will be, financed
with proceeds of tax-exempt bonds
(other than expenditures for property
that does no! increase the generating
capacity of the system by more than 3
percent).

{iii) The governmental owner offers
non-discriminatlory, open access
transmission tariffs for use of its
transmission system pursuant to rules
promulgated by the FERC under
sactions 205 and 206 of the Federal
Power Act (16 U.S.C. 824d and #24e) {or
comparable provisions of state law),

{iv) All of the output sold under the
contract is attributable to excess
capacily resulling from the offer of the
non-discriminatory, open access
transmission tariffs referred to in
paragraﬁ:h (fH5)(iii) of tt}is section.

(v} All payments received by the
governmental owner under the contract
{other than the portion of such
payments described in §1.141-
4(€)(2)IC)} are applied as promptly as is
reasonably practical to redeem tax-
exempt bonds that financed the output
facility in a manner consistent with
§1.141-12.

{5) Special exceptions for
transmission facilities—(i) Mandated
wheeling. Entering into a contract for
the use of transmission facilities
financed by an issue is not treated as &
deliberate action under § 1.141-2{d} if—

{A) The contract is entered into in
response to (or ini anticipation of) an
order by the United States under
sections 211 and 212 of the Federal
Power Act (16 U.8.C. 824} and 824k] (or
a state repulatory authority under
comparable provisions of state law); and

(B} The terms of the contract are bona
Fde and arm's length, and the
consideration paid is consistent with
the provisions of section 212(a) of the
Federal Power Act.

(ii) Actions taken lo implement non-
discriminatory. open access. An action
is not treated as a deliberale action
under §1.141~2(d) if it is taken to
implement the offering of non-
discriminatary, apen access tariffs for
the use of transmission facilities

financed by an issue in a manner
consistent with rules promulgated by
the FERC under sections 205 and 106 of
the Federal Power Act {16 U.8.C. 8244
and 824e} (or comparable provisions of
state law). This paragraph (f)(5)(ii) does
not apply, however, to the sale,
exchange, or other disposition of
transmission facilities toa
nongovernmental person.

[iii} Application of reasonable
expectations test to certain current
refunding bonds. An action takenorto
be taken with respect to transmission
facilities refinanced by an issue is not
taken into account under the reasonable
expectations test of § 1.141-2(d) if—

A} The action is described in
paragraph [f){5){i) or {ii} of this section;

(B] The bonds of the issue are current
refunding bonds that, directly or
indirectly, refund bonds criginally
issued before February 23, 1998; and

{C} The weighted average maturity of
the refunding bonds is not greatar than
the remaining weighted average
maturity of those pricr bonds.

{6) Certain conduit parties
disregarded. A nongovernmental person
acting solely as a conduit for the
exchange of cutput among
governmentally owned and operated
utilities is disregarded in determining
whether the private business tests are
met with respect to financed facilities
owned by a governmental person. Use of
property by a power marketer in the
trade or business of purchasing and
reselling power, however, is taken into
account under the private business tests.

{g] Allocations a}\ output facililies and
systems-—{i} Focts and circumstances
analysis. Whether output sold under an
oulput contract is allocated to a
particular facility {for example, a
generaling unit), to the entire system of
the seller of that output (net of any uses
of that system output allocated to a
particular facility), or to a portion of a
facility is based on all the facts and
circumstances. Significant factors to be
considered in determining the )
allocation of an output contract (o
financed property are the following:

(i) The extent to which it is physically
possible to deliver output to or from &
particular facility or system.

{ii) The terms of a contract relating to
the delivery of output {such as delivery
limitations and options or ohligations to
deliver power from additional sources).

{iii} Whether a contract is snfered into
as part of a common plan of financing
for a facility.

(iv) The method of pricing output
under the contract, such as the use of
market rates rather than rates designed
to pay debt service of tax-exempl bonds
used to finance a particular facility.

(2} Hustrations. The following
illustrate the factors set forth in
paragraph (g)(1) of this section:

(i) Physical possibility. Output from &
generating unit Wbat is fed directly into
a low voltage distribution system ofthe
owner of that unit and that cannot
physically lsave that distribution system
generally must be allecated to those
receiving electricity through that
distribution system. Output may be
allocated without regard to physical
limitations, howsever, if exchange or
similar agreements provide outputtoa
purchaser where, but for the exchange
agresments, it would not be possible for
the seller to provide output to that
purchaser.

[ii) Contract terms relating to
performance. A contract to provide a
specified amount of elsctricity from a
system, but only when at least that
amount of electricity is being generated
by a particular unit, is allocated to that
unit. For example, a contract to buy 20
MW of system powar with a right to take
up to 40 percent of the actual cutput of
a specific 50 MW [acility whenever total
system output is insufficient to meet all
of the seller’s obligations generally is
allocated ta the specific facility rather
than to the system.

[iii) Cemmon plan of financing. A
contract entered into as part of a
commean plan of financing for a facility
generally is allocated to the facility if
debt service for the issue of bonds is
reasonably expacted to be paid, directly
or indirectly, from payments
substantially certain to be made under
the contract (disregarding default,
insolvency, or other similar
circumstances).

(iv) Pricing method. Pricing based on
the capital and generating costs of a
particular turbine tends to indicate that
sutput under the contract is properly
allocated to that turbine.

(3) Transmission contracts. Whether
use under an output contract for
transmission is allecated to a particular
facility or to a transmission network is
based on all the facts and
circumstances, in a manner similar to
paragraphs (g}(1) and (2) of this section.
{n general, the method used to
determine payments under a contract is
a more significant contract term for this
purpose than nominal contract path. In
general, if reasonable and consistently
applied, the determination of use of
transmission facilities under an output
contract may be based on a method used
by third parties, such as reliability
councils.

(4} Allocation of fayments. Payments
for output provided by an output facility
financed with two or more sources of
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funding are generally allocated under
the rules in § 1.141—4[c}.

{h) Examples. The following examples
illustrate the application of this section:

Exampie 1. Joint ownership. Z. an lovestor-
owned electric utilily, and City H agres to
construct ap electric generaling facility of a
size sufficient to lake advantage of the
econcmiss of scale. H will issue $50 million
of its 24-year bonds, and Z will use $100
million of its funds for construction of a
facility lhey will joinily own as tenants in
cornmon. Each of the participants will share
in the ownership, output, and cperating
axpenses of {he facility in proporstion to its
contribution to the cost of the facility, that is,
one-third by H and two-thirds by 2. H's
bonds will be secured by H's ownership
interast in the facilily and by revenues to be
darived from its share of 1he annual output
of the facilily. H will need coly 50 percent
of iis share of the annual cutpul of the
facility during the Jirst 20 yeass of uperations.
11 agrees to sall 10 percent of its share of the
annual outpul 1o Z for a period of 20 years
pursuanl to 8 conlract undet which Z agrees
to lake Ihat power if available. The facility
will begin aperation, and Z will begin to
receive power, 4 years after the H bonds are
issued. The measurement period for the
property financed by the issue is 20 years. H
also will sel! the remaining 40 percent of its
share of the anpual oulpul te oumerous other
private utilities under contracls of one year
or }ess that satisfy the exception under
puragraph {0(3} of this section. Na ather
contracts will be executed obligating any
person to purchase any specified amounl of
the power for any specified period of time.
No person (other then Z) will make payments
substantially cerlain lo be made (disregarding
default, insolvency, or other similar
circumstances) under paragraph (c)(2) of this
section that will resull ip a transfer of
substantial burdens of paying debl service on
bonds used directly or indirecty to provide
H’s share of 1he facilities. The bonds are not
private activity bonds, because H's one-third
interast in the facility is not trealed as used
by the other owners of the facility. Although
10 percenl of H's share of the apnual output
of the facility will be used in the trade or
business of Z. a nongovernmenlal person.
wader this section, that portion constifutes
not more than 10 percent of ihe available
output of H's ewnership interest in the
facility.

Example 2. Requirements contract treated
as toke contract, (i) City | issues 20-year
bonds to acquire an electric generaling
facility having a reasonably expectad
ecopormic life substantially grealer than 20
years and a nameplale cepacity of 100 MW.
The availsble output of the facility under
paragraph (b){1) of this section is
approximately 17.520,000 Mwh (100 MW x
24 hours x 365 days x 20 years). On the issue
taie. | enlers into a contracl with T, an
invastor-owned utility. to provide T with al}
of its power requirements for a period of 10
years, commencing on the issue dale. }
reasonably expects that T will actually
purchase an average of 30 MW over the 18-
year period. Based on all of the facts and
circumslances, includiog the size, diversily,

and composition of T's customer basze, ]
reasonably expects that it is substantially
certain {disregarding default, insolvency, or
other similar circumstances) that T will
actually purchass only so average of 26 MW
over the 10-year period. The conlract is a
requirements contract thal must be taken inta
account under the private business tests
pursuant to paragraph (c)(4) ef this section
because it provides T with substantial
benefils of swnership {rights 10 capacity) and
obligates T with substantial burdeas of
making payments that the issuer reasonably
erxrects are substantially certain.

ii) Under paragraph (d) of this section, the
amount of reasonably expecied private
business use under this contract is
approximately 15 percent {30 MW x 24 hours
x 365 days x 10 years, or 2,626,000 MWh) of
the availsble ouiputl. Accordingly. the issue
meeis the private business use test. |
reasonably expects thal the amount to be
paid for an average of 26 MW of power (less
Lhe operation and mainlenance costs directly
aliributable to generating lhat 26 MW of
power}. will be more 1han 10 percent of debt
service on lhe issue on a present-value basis.
The payment far 26 MW of power is an
amount that ] reasonably expects is
substantially certain to be made under
paragraph (c){2) of this section. Accordingly,
the issue meets the privale securily or
payment test because J reasonably expects
that it is substantially certain 1hat payment
of more than 10 percent of the debt service
will be indirectly derived from payments by
T. The bonds are privale achivily bonds under
paragraph (c) of this seclion. Further, if 15
percent of the sale proceeds of the issue is
greater than $15 million and the issue mests
the private security or payment test with
respect to the $15 million output limitation,
the boads are also privale activity bonds
undaer section 141{b){4}. See §1.141-8T-

Example 3. Allocation of existing contracts
te new focilities. Power Authority K, a
political subdivision crealed by the
legislature in State x to own and operate
certain power generating facilities, sells all of
the power from {is existing facilities to four
private utility systems under contracts
execuled in 1999, under which the four
systems are required to take or pay for
specified portions of the total power output
until the year 2029. Existing facilities supply
all of the present needs of the four utility
systems, but tbeir fulure power requirements
are expecied o increasa substantially beyond
the capacity of K’s current generating system.
K issues 20-year bonds in 2004 to construcl
a large generating facility, As part of the
financing plan for the bonds, a fifth private
utility syslern contracts wilh K to take or pay
for 16 perceni of the available output of the
new facility. The balance of the outpul of the
new facility will be available for sale az
required, but initially it {s not anticipated
that Lhere will be any need for that power.
The revenues from the contract with ths fifth
private utility system will be sufficient to pay
less than 10 percent of the debt service on
the bonds {delermined on a present value
basis). The balance, which will exceed 10
percent of the debt service on the bonds, will
be paid from revenues derived from the
contracts with the four systems initially from

sale of pawar produced by the old facilities,
The cutput contracts with all the private
utilities are allocated to K’s entire generating
sysiem. See paragraphs (g){1) and (2} of this
section. Thus, the bonds meet the private
business use test bacause more than 10
percenl of the proceeds will ba used in the
trade or business of a nongovernmental
persen. In addition, the bonds meel the
private security or payment test becausa
payment of more than 10 percent of the debt
service, pursuant to underlying
arrangements, will be derived from payments
in respect of property used for a private
hrusiness use.

Example 4. Allocation to displaced
resource, Municipal utility MU, a political
subdivision, purchases al(nf the electricity
required to meet the needs of its cuslomers
{1,000 MW) from B, an investor-owned utility
that operates its own electric generaling
facilities, under a 50-year take or pay
contract. MU does not anticipete that it wili
require additional elactric resources, and any
new resources would produce electricity ata
higher cost lo MU than its cost under its
contract with B. Nevertheless, B encouragas
MU to construct a new generating plant
sufficient to meet MU'a requiremnents. MU
issues obligations to construct facilities that
will produce 1,000 MW of electricity. MU, B,
and I, another investor-owned uatility, enter
into an agreement under which MU assigns
to I its rights under MU’s take or pay contract
with B. Under this arrangement, I will pay
MU, and MU will conlioue to pay B, for the
1,000 MW. I's payments to MU will at least
equal the armounts required lo pay debt
service on MU's bonds. In addition, voder
paragraph {g)(1 }{ii} of this section, the
coniract among MU, B, and [ is eatered into
as part of a common plan of linanciog of the
MU facilities, Under sl] the facls and
circumstances, MU's assignmenl to | of ils
rights under the original lake or pay contract
is allpcable to MU's new facililies under
paragraph [g) of this section. Because Iisa
nongovernmental person, MU's bonds are
private activity boads.

Example 5. Transmission facilities
transferred to regional transmission
organjzation. (i) ln 2001, the public utilities
vommission of Siate C adopts a plan for
restruciuring its electric power industry. The
plan fosters competition by providing both
whalesale and ratail customaers with non-
discriminatory access bo ransmission
facilities within the State. The plan provides
thal investor-owned utilities will transfer
operaling control over all of their
transmission assets to a regional transmission
organization (RTO). which is a
nongovernmmental person that will aperate
those combined assats as a single, state-wide
system, Municipally-aowned ulilities are
eligible for, but are not required to participate
in, the open access systermn implemented by
the RTQ. The functions of the RTO include
control of transmission access and pricing,
scheduling transmission. control area
operations, and settlements and billing. The
RT(r's compensation under its operating
agreemenl wilh transmission owners is based
on a share of net profits from operating the

facilities. The restructuring plan is approved
by the FERC pursuanl to sectiens 205 and
206 of the Federal Power Act.
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(i) Tn 1984, City D had issuad boads to
finance improvements to its rapsmission
system. [n 2001. D transfers operating coatrol
of its ransmission system to the RT()
pursuant to the restructuriog plan. Al the
same lime, D chooses to apply the private
activily bond regulations of § 1.141-1
through 1.141-15 to the 1994 bonds. The
cperation of the financed facilities by the
RTO results io private business use under
§ 1.141-3. Under the special exception in
paragraph {}(5) of this section, however, the
transfer of control is not treated asa
deliberate action. Accerdingly, the transfer of
conkml does nol cause the 1994 bonds to
meel Lhe private activity bond tests.

Example 6. Current refunding. The facts
are the same as in Example & of this
paragraph (k). and in addition D issues bonds
in 2003 fo currently refund the 1984 bends.
The weighted sveraga maturity of the 2003
bonds is not greater than the rermaining
welighted average maturity of the 1994 bonds.
D) chooses to apply the private activity bond
regulations of § 1.141-1 through 1.141-15 1o
\he refunding bonds. In general, reasonable
expectations must ba separately tesled on the
date that refunding bonds are issued under
§ 7.141-2{d}. Under the special exception in
paragraph {f)(5) of this section, howaever, the
transfer of the inanced facilities to the RTO
weed not be laken iota account in applying
the reasonable expectations lest to the
refunding bonds.

Par. 4. Section 1.141-8T is revised to

read as follows:

§1.141-8T $15 million Bmitation for output
factlities {temparary).

ta) In general—(1] General rule.
Section 141(b){4) provides a special
private activity bond limitatien (the $15
million output limitation) for issues 5
percent or more of the proceeds of
which are to be used to finance culput
facilities [other than a facility for the
furnishing of water). Under this rule, an
issue consists of private activity bonds
under the private business tests of
section 141{b}1) and (2] if the
nonqualified amount with respect to
output facilities financed by the

roceeds of the issue exceeds $15
millien. The $15 million output
limitation applies in addition to the

rivate business tests of section
141(b)(1} and [2}. Under section
141(b)(4) and paragraph {a)(2) of this
section, the $15 million cutput
limitation is reduced in certain cases,
Specifically, an issue meels the test in
section 141(b)(4) if both of the following
tests are mst:

(i) More than $15 million of the
proceeds of the issue to be used with
respect to an output facility are to be
used for a private business use.
Investment proceeds are disregarded for
this purpose if they are not allocated
disproportionately (o the private
business use portion of the issue.

(ii) The payment of the principal of,
or the interest on, more than $15 million

of the sales proceeds of the portion of
the issue used with respect to an cutput
facility is (under the terms of the issue
or any underlying arrangement) directly
or indirectly—

{A} Secured by any interest in an
output facility used or to be used for a
private business use [or payments in
respect of such an output facility); or

(B) To be derived from payments
{whether or not to the issuer) in respect
of an output facility used or to be used
for a private business use.

(2) Reduction in $15 million output
limitation for outstanding issues—{i}
General rule, ln determining whether an
issue § percent or more of the praceeds
of which are to be used with respect to
an output facility consists of private
activity bonds under the $15 million
output limitation, the $15 million
limitation on private business use and
private security or payments is applied
by taking into account the aggregate
nonqualified amounts of any
putstanding bonds of other issues 5
percent or more of the proceeds of
which are or will be used with respect
to that output facility or any other
output facility that is part of the same
project.

(ii} Bonds taken into account. For
purposes of this paragraph (a)(2),in
applying the $15 million output
limitation to an issue (the later issue), a
tax-exempt bond of another issue {the
sarlier issue) is taken into account if—

{A} That bond is outstanding on the
issue date of the later issue;

(B) That bond will not be redeemad
within 90 days of the issue date of the
later issue in connection with the
refunding of that bond by the later issue;
and

{C) 5 percent or more of the sale
proceeds of the earlier issue financed an
output facility that is part of the sama
project as the output facility that is
financed by 5 percent or more of the
sale proceeds of the later issue.

{3} Benefits and burdens test
applicable—{i) In general. In applying
the $15 million cutput limitation, the
benefits and burdens test of § 1.141-7T
applies, except that “$15 million™ is
substituted for “10 percent”, or s
percent’’ as appropriate.

(ii} Earlier issues for the project. I
bonds of an earlier issue are outstanding
and must be taken into account under
paragraph {a){2) of this section, the
nenqualified amount for that earlier
issue is multiplied by a fraction, the
numerator of which is the adjusted issua
price of the earlier issue as of the issue
date of the later issue, and the
denominator of which is the issue price
of the earlier issue. Pre-issuance accrued

interest as defined in §1.148-1(b) is
disregarded for this purpose.

{b} Definition of project—{1) General
rule. For purposes of paragraph (a)(2] of
this section, project has the meaning
provided in this paragraph, Facilities
that are functionally related and
subardinate to a project are treated as
ﬁaﬂ of that same project. Facilities

aving different purposes or serving
different customer bases sye not
ordinarily part of the same project. For
example, the following are generally not
part of the same project—

{i) Generation and transmission
facilities;

{ii) Separate facilities designad to
serve wholesale customers and retail
customers; and

{.iii} A peaking unit and a baseload

nit,

{2) Separate ownership. Except as
otherwise provided in this paragraph
(b){2), facilities that are not owned by
the same person are not part of the same
project. If diffsrent governmental
persons act in concert to finance a
project, however (for example as
participants in a joint powers authority},
their interests are aggregated with
respect to that project to determine
whether the $15 millien output
limitation is met. In the case of
undivided ownership interests in a
single output facility, property that is
not owned by different persons is
treated as separate projects enly if the
separate interests are financed—

E) With bonds of different issuers;
an|

(ii) Without a principal purpese of
avoiding the limitation in this section.

(3) Generating property—I(i) Property
on same site. In the case of generation
and related facilities, project means
property located at the same site.

{ii) Special rule for generating units.
Separate generating units are not part of
the same project if one unit is
reasonably expected, on the issue date
of each issue that finances the units, to
be placed in service more than 3 years
before the other. Common facilities or
property that will be functionally
related to more than one generating unit
must be allacated on a reasonable basis.
If a generating unit already is
construcied or is under construction
(the first unit) and bonds are to be
issued to finance an additional
generating unit (the second unit}, all
costs for any common facilities paid or
incurred before the sarlier of the issue
date of bonds to finance the second unit
or the commencement of construction of
the second unit are allocated to the first
unit. Al the time that bonds are issued
to finance the second unit (or, if earslier,
upon commencement of construction of
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that unit}, any remaining costs of the
comnon facilities may be allorated
between the first and second units so
that in the aggregate the allocation is
reasonable.

{4) Tronsmission. In the case of
yransmission facilities, project means
functionally related o contiguous
property. Separale transmission
facilities are not part of the same project
if one facility is reasonably expecled, on
the issue date of each issue that finances
the facilities, to be placed in service
mare than 2 years before the other.

(5} Subsequent improvements—(i) In
general. An improvement @ generating
or transmission facilities that is not part
of the original design of those facilities
(the original project} is not part of the
same project as Lhe original project if the
construction, reconstruction, or
acquisition of that improvement
commences more than 3 years after the
original project was placed in service
and the bonds issued to finance that
improvement are issued more than 3
years after the original project was
placed in service.

(i) Special rule for transmission
facilities. An improvement {o
transmission facilities that is not part of
the original design of that property is
not part of the same project as the
original project if the issuer did rot
reasonably expect the need to maks that
improvement when it commenced
construction of the original project and
the construction, reconsiruction, or
acquisition of that improvement is
mandated by the federal government or
a state regulatory authority to
accommodate requests for wheeling.

{6) Aeplacement property. For
purposes of this section, property that
replaces existing property of an output
facility is treated as part of the same
project as the replaced preperty
unless—

[i) The need to replace the property
was not reasonably expected on the
issue date or the need to replace the
property occurred more than 3 vears
before the issuer reasonably expected
{determined on the issue date of the
bonds financing the property} that it
would need to replace the property; and

{ii) The bonds Sml finance {and
refinance) the output facility have a
weighted average maturity thatis not
greater than 120 percent of the
reasonably expected economic life of
the facility.

(c) Exaimnple. The application of the
provisions of this section is illustrated
by the following example:

Example. i) Pawer Aulhority K. a political
subdivision, inteads o issue a single issue of
tax-exempt bonds st par with a stated
principal amount and sale proceeds of $500

milYion 1o finance the acquisition of an
alectric generating facility. No poriion of the
facility will be used for a private business
use, except that L. an investor-owned utility,
will purchase 10 percent of the output of the
facility under a take contract and will cFay 10
percent cof ihe debt service on the bonds. The
sonqualified amount with respect ta the
bonds is 350 millien.

(ii) The maximum amoun! of tax-exempl
bonds that may be issued for the acquisition
of an inlerest in the facility in paragraph (i)
of this Example is $465 million (that is, 450
million for the 90 percent of the facility that
is governmentally owned and used plusa
nongualified amouat of $15 millical.

Par. 5. Section 1.141-15 is amended
by revising paragraphs {c}, {d) and {e) to
read as follaws:

§1.141-15 Effective dates.
Ed * * E ] *

{c) Refunding bonds. Sections 1.141—
1 through 1.141-6{a}, 1.141-9 through
1.141-14, 1.145-1 through 1.145-2,
1.150~1(a}{3) and the definiticn of bond
documents contained in §1.150-1(b) do
not apply to any bonds issued on or
after May 16, 1997, to refund a bond te
which thase sections do nat apply
unless—

{1) The refunding bonds are subject to
section 1301 of the Tax Reform Act of
1986 (100 Stat. 2602}; and

(2){i] The weighted average maturity
of the refunding bonds is longer than—

[A) The weighted average maturity of
the refunded bonds; or

(8) In the case of a short-term
obligation that the issuer reasonably
expects to refund with a long-term
financing {such as a bond anaticipation
note}, 120 percent of the weighted
average reasonably expected economic
life of the facilities financed; or

(ii} A principal purpose for the
issuance of the refunding bonds is to
maks one or more new conduit loans,

{dY Permissive application of
regulations. Except as provided in
paragraph (s) of this section, § 1.141-
1 through 1.141-6(a}, 1.141-9 through
1.141-14, 1.145-1 through 1.145-2,
1.150-1(a}{3) and the definition of bond
documents contained in § 1.150-1(b)
may be applied in whole, bul not in
part, to actions taken before February
23, 1888, with respect to—

(1) Bonds that are outstanding on May
16, 1997, and subject to section 141; or

{2) Refunding bonds issued on or after
May 16, 1997 that are subject to section
141.

{&) Permissive application of certnin
sections. The following sections may
each be applied (o any bonds—

(1) Section 1.141-3(b){4}:

{2) Section 1.141-3{b}(6); and

(3) Section 1.141-12.

Par. 6. Section 1.141-15T is revised to
read as follows:

§1.141-15T Effective dates (temporary).

(a} through (e} [Reserved). For further
guidance see § 1.141-15.

{f) Effective dates for certain
regulotions relating o output facilities—
[1} General rule. Except as otherwise
provided in this section, § 1.141-7T
and 1.141-8T apply to bonds sold on or
after Japuary 19, 2001, that ara subject
to section 1301 of the Tax Reform Act
of 1986 (100 Stat. 2602}.

(2) Transition rule for requirements
contracts. For bonds otherwisa subject
to § 1.141-7T and 1.141-8T, §1.141-
7T{c)l4) applies to cutput contracts
entsred inte on or after February 23,
1998. An cutput contract is treated as
entered into on or after that date if its
term is extended, the parties 1o the
contract change, or other material terms
are amende;d on or after that date. Far

urposes of this paragraph (f)(2
P {i?Tha extansign o% thl; te(r:; éf— a
contract canses the contract to be treated
as entered into on the first day of the
additional term;

{ii) The exercise by a party of a legally
enforceable right that was provided
under a contract before February 23,
1998, on lerms that were fixed and
determinable before such date, is not
treated as an amendment of the contract.
For exampls, the exercisa by a
purchaser after February 23, 1998 ofa
renewal option that was provided under
a contract before that date, on terms
identical to the original contract, is not
lre;ted as an amendment of the contract;
an

[iii) An amendment that reduces the
term of a contract, or the amount of
reguirements covered by a contract, is
not, in and of itself, material.

(3) Elective application of 1998
temporary regulations. For an issue sold
on or after January 18, 2001, and before
February 15, 2001, an issuer may apply
the provisions of § 1.141-7T and
1.141--8T in effect prior to January 19,
2001 (26 CFR part 1, revised April 1,
2000) in whole, but not in pan, in lieu
of applying § 1.141-7T and 1.141-8T.

{gﬁ’ Refunding bonds in general.
Except as otherwise provided in
paragraph (h) or (i) of this section,

§ 1.141-7T and 1.141-8T do not apply
to any bonds sold on or after January 19,
2001, to refund a bond to which

§ 1.141-7T and 1.141-8T do not apply
unless—

{1) The refunding bonds are subject to
section 1301 of the Tax Reform Act of
1986 {100 Stat. 2602); and

(2)(i} The weighted average maturity
of the refunding bonds is longer than-—

{A) The weighted average maturity of
the refunded bonds; or

(B} In the case of a short-term
obligation that the issuer reasonably
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expects to refund with a long-term
financing [such as a bond anticipation
note), 120 percent of the weighted
average reasonably expected economic
life of the facilities financed; or

(ii} A principal purpose for the
issuance of the refunding bonds is to
make one or more new conduil loans.

(k} Permissive retroactive application.
Except as provided in §1.141-15(d) er
(e) or paragraph (i) of this section,

§ 1.141-) through 1.141-6, 1.141-7T
through 1.141-8T, 1.141-8 through
1.141-14, 1.145~1 through 1.145-2,
1.150-1{aj(3) and the definiticn of bond
documents contained in § 1.150-1b}
may be applied in whole, but not in part
to—

{1) Outstanding bonds that are seld
before January 19, 2001, and subject to
section 141; or

{2) Refunding bonds sold on or after
Januarv 19, 2001, that are subject to
section 141.

(i) Permissive application of certain
regulations pertaining to oulpul
conlrocts. Section 1.141-7T(f){4) and (5)
may be applied to any bonds.

Par. 7. Section 1.142(f}{4)}~1 is added
to read as follows:

§1.142(f{4-1 Manner of msaking election
1o terminste tax-exempt bond financing.

(a) Overview. Section 142({)(4) permits
a person engaged in the local furnishing
of electric energy or pas (a local
furnishes) that uses facilities financed
with exempt facility bonds under
section 14Z(a}(8] and that expands its
service area in a mannes inconsistent
with the requirements of sections
142(a}{8) and () to make an election to
ensure that those bonds will continue to
be treated as exempt facility bonds. The
election must meel the requirements of
paragraphs (b) and {c) of this section.

(b) Time for making election—(1) In

eneral. An election under section
142(6(4)(B} must be filed with the
Internal Revenue Service on or before 90
days after the dals of the service area
expansion thal causes bonds to cease to
meet the requirements of sections
142(a}{8) and {f).

{2) Dote of service area expansion. For
the purposes of this section, the date of
the service area expansion is the first
date on which the local fumnisher is
authorized to collect revenue for the
provision of service in the expanded
area.

(c) Manner of making election. An
election under section 142({){(4)(B] must
be captioned “ELECTION TO
TERMINATE TAX-EXEMPT BOGND
FINANCING'', must be signed under
penalties of perjury by a person who has
authority to sign on behalfof the local

furnisher, and must contain the
following information—

(1) The name of the local furnisher;

(2] The tax identification number of
the local furnisher;

[3} The complete address of the local
furnisher;

(4) The date of the service area
axpansien;

5) Identification of each bond issue
subject to the election, including the
complete name of each issue, the tax
identification number of each issuer, the
report number of the information return
filed under section 149{e) for each issue,
the issua date of each issua, the CUSIF
number (if any) of the bond with the
jatest maturity of each issus, the issue
price of each issue, the adjusted issue
price of sach issue as of the date of the
election, the earliest date on which the
bonds of sach issue may be redeemed,
and the principal amount of bonds of
sach issue to be redeemed on the
earliest redemption date;

(6) A statement that the local
furnisher making the election agrees lo
the conditions stated in section
142(0(4}{B); and

(7} A statement that each issuer of the
bonds subject to the election has
received written notice of the slection.

(d) Effect on section 150{b}. Except as
provided in paragraph (e) of this
section, if a local furnisher files an
election within the period specified in
paragraph (b) of this section, secticn
150(b) does not apply to bonds
identified in the election during and
after that period.

{e) Effect of failurs to meet
agreements. If a local furnisher fails to
meet any of the conditions stated in an
election pursuant to paragraph (c}{6} of
this section, the election is invalid.

(f) Correspending pravisiens of the
Internal Revenue Code of 1954. Section
103(b}(4){E) of the Internal Revenue
Code of 1954 set forth corresponding
requirements for the exclusion from
gross income of the intersst on bonds
issued for facilities for the local
furnishing of electric energy or gas. For
the purposes of this section any
reference to sections 142{a)(8) and [f} of
the Internal Revenue Code of 1086
includes & reference to the
corresponding portion of section
103{b)}{4){E} of the Internal Revenus
Code of 1954.

lg) Effective dates. This section
applies to elections made on or after
January 19, 2001.

§1.142(H{A}-1T [Ramoved)

Par. 8. Section 1.142(f){4)-1T is
removed.

Par. 8. Section 1.150-5 is added to
read as follows:

§1.150-56 Filing notices and elections.

{a} In general. Notices and elections
under the following sections must ba
filed with the Intermal Revenue Service,
1111 Constitution Avenue, NW,
Attention: T:GE:TEB:(), Washington, DC
20224 or such other place designated by
publication of a notice in the Internal
Revenue Bulletin—

{1) Section 1.141-12(d}3);

(2} Section 1.142(f){4)-1; and

{3} Section 1.142-2[c}2).

(b} Effective dates. This secticn
applies to notices and elections filed on
or after January 18, 2001.

§1.150-5T {[ftemoved}
Par. 10. Section 1,150-5T is removed.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 11. The authority for part 602
continues [o read as follows:

Authority: 26 U.5.C. 7805.

Far, 12 . In §602.101, paragraph (b) is
amended by adding an entry in ,
numerical order to the table to read as
follows:

§602.101 OMB control numbers.
L E & & L
(b * * W
GFR part or section where  Current OMB
identified and described control No.
1.142{N{43=1 ..oericrrireeriiann 15451730

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
Approved: January 10, 2001,

Jonathan Talisman,

Assistant Secretary of the Treasury.

[FR Doc, 011412 filed 1—-17-01; 8:45 amj

DILLING CODE 4830—01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Minlng Reclamation
and Enforcement

30 CFA Part 931

MNM-041-FOR])

Hew Mexico Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Final rule, approval of
amendment.

SsuMMaRY: The Dffice of Surface Mining
Reclamation and Enforcement (OSM} is
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§1.925(b}-1T [Amended]
Par. 4. Section 1.925(b)}1T is

amended by removing the last sentence

of paragraph (b)(3)(i).

Robert E. Wenzel,

Deputy Comnnissioner of Internal Nevenne.
Dated: February 24, 2001,

Pamela F. Olson,

Acting Assistunt Secretary of the Treasury.

[FR Doc. 01-5428 Filed 3-2-01; 8:45 am]

BILLING COBE 4330-91-F

DEPARTMENT OF THE TREASURY
internal Revenue Service - f

G \qu

26 CFR Part 1
‘6:

RIN 1545-AXE7

[TD 8941}

Obligations of States and Political
subdivisions; Correction

AGENCY: Internal Revenue Service (IRS}),
Treasury.

ACTION: Correction to final and
femporary regulations,

sumMMaRY: This document conlains a
rorreclion to final and temporary
regulations, TD 8941, which were
published in the Federal Register on
Thursday, January 18, 2001 {66 FR
4661}, These regulations provide
guidance to issuers of tax-exempt bonds

for output facilities.

pATES: This correction is effective
January 18, 2001.

FOR FURTHER INFORMATION CONTACT: Rose
M. Weber {202) 622-3980 [not a toll-free
number).

SUPPLEMENTARY INFORMATION:

Background

The final and temporary regulations
that are the subject of this correction are
under sections 141 and 142 of the
Internal Revenue Code.

Need for Correction
As published, TD 8941 contains an

error which may prove to be misleading
and is in need of ¢larification.

Correction of Publication

Accordingly, the publication of final
and temporary regulations, TD 8941,
which are the subject of FR Doc. 01—
1412, is corrected as follows:

On page 4662, column 1, in the
preamble under the paragraph heading
“Paperwork Reduction Act” , last line of
the lirst paragraph, the language

“number 1545~" is corrected to read
“number 1545-1730".

Cynthia Grigsby,

Chief, Regulalions Unit, Office of Special
Counsel (Modernization & Strelegic
Planning).

[FR Doc. 015262 Filed 3-5-01; 8:4% am)
BILLING CODE 4330-01-P

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

7 CFR Part 8
{T.D. ATF—445; RE: Notice No. 304)
RIN 1512-AA0T
West Elks Viticultirat Area (2000R-
257P)

AGENCY! Bureau of Alcoho!, Tobacco
and Firearms (ATF), Treasury
ACTION: Final rule, Treasury decision

SUMMARY: This final rule establishes a
viticultural area to be known as "West
Elks,” located in Delta County,
Colorado. This action is the result of a
petition filed on behalf of several grape
growers and winery owners in the area,
The establisbment of viticullural areas
and tke subsequeni use of viticultural
area names as appellations of origin in
wine labe)ing and advertising allow
wineries io designate ihe specific areas
where the grapes used to make the wine
were grown. This enables consumers to
betier identify the wines they may
purchase.
EFFECTIVE DATE: May 7, 2001.
FOR FURTHER INFORMATION GONTACT: Lisa
M. Gesser, Regulations Division, Bureau
of Alcohal, Tobacco and Firearms, 650
Massachusetis Avenue, NW.,
Washington, DC 20226 {202-927-9347).
SUPPLEMENTARY INFORMATION:

1. Background on Vilicultural Areas

What Is ATF's Authority To Esteblish a
Viticulturaf Areal

On August 23, 1978, ATF published
Treasury Decision ATF-53 (43 FR
37672, 54624). This decision revised the
regulations in 27 CFR part 4, Labeling
and Advertising of Wine, to allow the
establishment of definitive viticultural
areas. The regulations allow the name of
an approved viticultural area ta be used
as an appellation of origin in the
labeling and advertisipg of wine.

On October 2, 1979, ATF published
Treasury Decision ATF-60 (44 FR
56692) which added a new part 9 lo 27
CFR, American Viticultural Areas, for
providing the listing of approved

American viticultural areas, tho names
of which may e used as appellations of
origin.

What Is the Definition of ar Americon
Viticulturad Area?

Section 4.25afe}{1], title 27, CFR,
defines an Anerican viticuliural area as
a delimited grape-growing region
distinguishable by geographical
features. Viticultural features such as
soil, climate, elevation, topography, ctc..

distinguish it from surrounding arcas.

What Is Required To Establish a
Viticultural Area?

Any interesied person may petition
ATF 1o establish a grape-growing region
as a viticultural area. The petition
should include:

» Evidence that the nane of the
proposed viticultural area is locally
and/or nationally known as referring to
the area specified in the petilion;

» Historical or current evidence that
the boundaries of the viticultural area
are as specified in the petition;

» Evidence relating 1o the
geographical features {climate. soil.
elevation, physical [eatures, etc.) Lhat
distinguish the vilicultural [eatures of
the proposed area from surrounding
areas:

» A description ol the sperilic
boundaries of the viticullural area,
based ca features that can be found on

- Uniled States Geological Survey

{U.8.G.5.} maps of the larges| applicable
scale: and

= A copy of the appropriale 11.5.G.8.
map{s} with the boundaries prominently
marked. )

2, West Elks Petition

ATF received a petition from Barbara
E. Heck proposing to establish a
viticultural area in Delta County,
Colorado, known as ““West Eiks.” The
area encompasses approximalely 75
square miles. (Jver 84 acres of vineyards
are currently planted in West Elks and
the area presently boasts eighteen
vineyard and/or winery businesses.

Notice of Proposed Rulemaking

In response to the petition, ATF
published a notice of proposed
rulemaking, Notice No. 904, in the
Federal Register on Qclober 16, 2000,

. {65 FR 61129), proposing the

establishment of the West Elks
viticullural area. The notice requested
comments from inlerested persons by
December 15, 2000.

Comments on Netice of Proposed
Rulemaking

MNo comuncents were mr,eivml as g
result of Nolice No. 904.
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(1) any payment under section8 of the-United States Housing Act of 1937, and
: (11} any utility allowanoce determined by t:hc Sea'clary after- takmg into account
such determinations under suchsection& - -
({5) APPLICABLE INCOME LiMIT.—For purposa of paragraph's (3) and (4}. the term "applicable

income Hmit" means— . C et
(A) the limitation under subparagraph (A) or (B} of paragraph ) Whlch applies to the

praject, or
(B) in the case of 3 upit to which paragraph (4XBXi) applles. Ihe limitation which applies to
such unit.
{6) SPECIAL RULE FOR CERTASN HIGH COST HOUSING AREA.—IH the case of 3 project Iocated ina ity
having S boroughs and a population in excess of 5,600,000, Spramgraph (B) of pat'agraph {1) shall

be applied by substituting ‘25 percent” for 40 percent™.

{7} CERTIFICATION T0 SECRETARY.~—The operator of any project with respect to which an election
was made under this subsection shall submiit to the Secretary (at such time and in such manner as the
Secretary shall preseribe) an annual certification as to whether such pro)ect continues tg meet the
requirements of this subsection. Any failure te cornply with the provisions of the preceding sentence
shall not affect the tax-exempt status of any bond but shall <ubject the nperator to penalty,

provided in section 6632(3).
Amendments

P.L. 101-239, § 7108(eX3):

Act Sec. 7108(eX 3} amended Code Sec |4Z(d)(2)(8] by
-acding at the end thereol x new senlence to read as above,
PL. 101-23%, § 71068(n ) 1)

Act Sec. 7308(nX1) amended Code Sec. 1420dN4XBXEH)
by striking 14" and inserting 127, .

The sbove smendments spply to determinations
under section 42 of the Intemnal Revenue Code of 1585
with respect to housing credit dollat amounts allocated

from State housing credit u.-i!mgs for calendar years
after 1969. B

[ % 10!}64? 510130 X1
Act Sex, 101XaX1) smended Code Sec. 142(dXOXBXiii)
by striking out “average rent” andzmnmmmhau thereal
“average gross rent”,
The shave smendment is effective a5 if included i the
prevision of the Tax Reform Act of 1986 (P.L. 99514} to
which it mlatel.

[Sec. 142(e)]
{&) FACILITIES FOR THE FURNISHING OF WATER —For purposes of subsection (a)4), the term “facilities
for the furnishing of water” means any facility for the furnishing of water if— -
(1) the water is or will be made available te members of the general public {including electric
utility, industrial, agricultural, or commercial users), and
{2) either the facility is operated by a governmental unif or the rates for the furnishing or sale of

the water have been established or approved by a State or political subdivision thereof, by an agency
or instrumentality of.the United States, or by a public service or pubhc utility commission o other

similar body of any State or political subdivision thereof. |

-

1Sec. 142(5)
- () LOCAL FURNISHING OF ELECTRIC ENERGY OR Gas.—For purposs of subsectmn {(aX8)—
(1) IN GENERAL—The local furnishing of electric energy or gais frém a famhty shall enly include
furnishing sclely within the area consisting of— -

(A) a oty and 1 contiguous county, or
(B) 2 contiguous counties,

{2) TRE.mulEm OF CERTAIN ELECTRIC ENERGY TRANSMITTED omoa LOCAL AREA.—-—

(A) IN GENERAL—A facility shall not be treated as failing to.meet the local furnishing
reguirement of subsection (aX8) by reason of electricity transmitted pursuant to an order of the
Federal Energy Regulatory Commission under section 211 ar 213 of the Federal Power Act (as in
effect on the date of the enactment of this paragraph) if the portwn of the cost of the facility
financed with tax-exempt bonds is not greater than the portion of the oosto{ the facility which is
allocable to the local furmshmg of electric energy (determmed without regard (o this

paragraph).

{B) SPECIAL RULE FOR EXISTING FACILITIES.~~In the case of a facility financed with bonds
issued before the dale of an order referred to in subparagraph (A} which would (but fof This
subparagraph) cease to be tax-exempt by reason of subparagraph (A), such bonds shall not cease

Sec. 142(e)
J
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to be tax-exempt bonds (and section 15(Xb)4) shall not apply) if, to the’ extent neoessary to
comply with subparagraph (A)—
(i} an escrow to pay principal of, pmmum (if any) and mtemst on the bonds s
established within a reasonable period after the date such order becomes final, and
(ii) bonds are redeemed not Later than the earliest date on which such bonds may be
redeemed.
(3) TERMINATION OF FUTURE FINANCING.—For purposes of this section, no bond may be issued as
part of an issue described in subsection (aX8) with respect to a facility o the local furnishing of
* electric energy or gas on or after the date of the enactment of this paragraph unless—
(A) the facility will—

(i) be used by a person wha is engaged in the jocal furnishing of that ENETRY SOUrCe on
January 1, 1997, and
(ii) be used to provide service within the area served by such person on January 1, 1997
{or within a county or city any portion of which is within such area), or
{B) the facility will be used by a successor in interest to such person for the same use and
within the same service area as described in subparagraph (A).
{4) ELECTION TO TERMINATE TAX-EXEMPT BOND FINANCING BY CERTAIN EURNISHERS.— )
{A) IN GENERAL.~—In the case of a facility financed with bonds issued before the date of the
enactment of this paragraph which would cease to be tax~exempt by reason of the failure to meet
the local furnishing requirement of subsection (aXB} as a result of a service area expansion, such

bonds shall not cease to be tax-exempt bonds (and section 150(b)X4) shall not apply} if the person
engaged in such local furnishing by such facility makes an election described in subparagmph

®).

(B) ELECTION.—An election is described in this subparagraph if it is an election made in
such manner as the Secretary prescribes, and such person (or its predecessor in interest) agrees

that~—

(i) such election is made with respect te all facilities for the Jocal fumushmg of electric

energy or gas, or

or both, by such person,

{ii) no bond exempt from tax under section 103 and described in subsection (a}8) may
be issued on or after the date of the enactment of this paragraph with respect to all such

facilities of such person,

(iii} any expansion of the service area—
(1} is nat financed with the proceeds of any exempt facility bond described in

subseciion (aX8), and

(11} is not treated as a nonqualifying use under the ryles of paragraph (2), and

(iv) all outstanding bonds used to finance the facilities for such person are redecmed
not later than 6 months after the later of—

(1) the earfiest date on which such bonds may be redeemed, or

(11} the date of the clection,

{C) RELATED PERSONS.—For purposes of this paragraph, the tesm “person” includes a group
of related persons (within the meaning of section 144(a)(3)) which includes such person.

Amendments
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{b) N INFERENCE WITH RESPECT TO OUTSTANDENG BONDE—
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Internal Revenue Code

shall not be comstrued to affect the tax-exempl statis of
interest on any bonds issued before Lhe date of the enactment
of this Act.

P.L. 104-188, § 1804

Act Sec, 1004 provides

SEC. 1804 TAX-EXEMFT BONDS FOR SALE OF
ALASKA FOWER ADMINISTRATION
FACILITY,

Sections 142{1X3) {as added by section 1608) and 147(d) of
the fnternal Revenue Code of 1986 shall not apply in
determining whether any privale activity bond isued after .
Lhe date of the enactment of this Act and used to finance the
acquisition of the Snettisham hydrocleciric praject from the
Alaska Power Administration s a qualified bond for purpases

of such Code,
Sec. 142(f)




