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oe in Washington. DC. thus 181h day of
1908

Deputy Adminis
Animol and Plant Heo.

[FR Doc. 86-28405 Filed 12-1
ELLEWG CO0E 34 ¥-Da-al

DEPARTWENT OF THE TREASURY
internal RBevenus Service

26 CFR Parts 1 and 602
fro a0y LL— So~¥7h

incoma Taxes; Sanctiona on lasuers
and Hoiders of Registration-Required
Obtigations Mot In Reglstersd Form

AGEMCY: [nterna) Revenue Service,
Treasury. -
acToxn: Finel regulations.

suMsany; This document contains final
regulstions relsting to the definition of
the term “registration-required
obligation™ with respect {0 obligations
issued to certain foreign persons. This
document elso containe final regulations
on the imposition of sanctions on fssuers
issuing registration-required obligations
in bearer foro and on persons holding
regiatration-required obligations in
bearer form. This document provides
final reglations with respect to the
proposed regulations published in the
Foderal Register at 46 FR 33278 (Aug. 12,
1884) and 50 FR 33552 (Aug. 20, 1985).
EFFECTIVE DATEE The regulstions apply
generally 1o obligations issued

January 20 1882,

FOR FURTHER INFORMATION CONTACT:
Carl Caoper of the Office of the
Aasociaie Chiel Counse! {Intemational)
within the Office of Chief Connsel,
Iniernal Revenue Service. 1111
Constitution Avenve NW., Washington,
DC 20224 (Atienton: OCALR:T) (202-500-
33848).

SUPPLEMENTARY BaFORBLATION:

Background

Om August 22, 1854, the Fedarul
Registor published temporary
regulations under T.D. 7085 (49 FR
33223) and proposad amendments {46 FR
33278} (o e Income Tax Regulations (28
CFR Part 1] under sections 183, 185, and
1287 of the Internal Revegue Code of
1954. A number of written commenta
responding to the notice were received.
A public beariag was held oo Jenuary
28,1385 On August 20, 1085, the Fodersl
Register published T.D. 8046 {50 FR
33522), an umendment! of the lemporary
requlatioas under T.D. 7965, and nn
amendment of the aotics of proposed
rulemsking (50 FR 33552} -\Ez

monsideraton of all comments

the proposed regulations, thess fins!
m-g\dttion:d-pnbbjhed' in this document
are

Section 310 of TEFRA addsd new
sections 18X, 185{}). and 1232(c} lo the
Code. The Tax Reform Act of 1004 (Pub.
L. 96-300; 98 Stat 562) redesignaied
section 1232(c] as section 1282. Section
183} disallows an iterest deduction
otherwise allowable under section
143{a]. or any other provision of the
Code, if the interest {s attributable to &
registration ired obligation that is
held in bearer form. Section 185(j)
disallows a deduction for any loss
sustained oo a registration-required
obligation that is held o bearer form.
Section 1257(a) provides that. f &
registration-required obligetion is held
in bearer form. any gain on the sale or
pther disposition of such obligation shall
be treated a3 ordinary income.

Explanation of Provisions

The final regulations contsined in this
document provide rules for determining
whether an issuer may claim an interest
deduction for interest paid on an
obligetion in bearer form, which fs
olberwise a registration-required
obligation, becaune the issuer satisfies
the conditions set forth in section
183{N[2)(B}. Under section 183(f)(2)}B).
an obligation is not & registration-
required obligation if it meets the
following conditions: interest on the
obligation is payable only outside the
United States and its possessions: on the
face of the obligation there (s &
staiement that any person who holds the
obligstion will be subject to limitations
under United States income tax lawn:
and there are arrangements reascnably
desigped to enpure its sale {or resale in
connecton with the original issue} only
to a person who [s nod 8 United States

person.
Secton 1.183-5T(c)1} of the former
temporary regulations provides thet an
obligation cannot be considered to be
[asued pursuant tg armangements
reasonably designed to ensure sale to
non-United States persans il once the
obligation baa been made payableton
namped payee. the pbligation may be
grade payable to bearer. A sumber of
commenters raised questoas concaming
the scope of this rule (the conversion
rule) such as its application to the
woluntary recording of obligations under
the law of certain foreign countriss.
Other commanters questioned whether
this rule is necessary Lo ensure tax
compliance by United States taxpayern
In the fina] regulaticos, the cooversion
rule is deleted. {Indar section 103{j) and
the regulaliors thereand er, an obligution
thai is otherwise considersd te be in

registered form b pot considered to be
in registored form a2 of & particular time
¥ ot that time or a¢ any time until s
maturity, it can be transferred by o
means other then the reissuance of the
obligation, lruance of a new obligation,
or & book -snlry notation by the issuer
{or 1 agent). Sach an obligstion {a
convertible obligation) is therefore
considered to be in bearer form Asn
rewalt of the deletion of the conversion
rule. & convertible obligation can be
foreign-targeted in the same manner ap
any other bearer obligation.

Section 1.183-5Tc){1){ii)(B) requires &
legend oa the face of any bearer
obligstion or oa sy detachable interest
coupon for the purpose of notifying
purchasers of the penalties imposed
under the United States income 1ax laws
oo a Uaited States person who
purchases it. The final regulations
clarify that the legend requirement
applies to a bearer obligetion evidenced
by & book entry. With respect to such an
obligation. the legend must appear in the
book or record in which the book entry
is made.

Section 1.183-ST{c}{1){i) requires that
there be arrangements reasonably
designed 10 ensure that wn obligation
will be »old [or resold in connection
with its original issvance) only to a
pervon who is not & United Siates
person or & United States person thatis
a financisi institution that apees to
comply with certain requirements
contained in section 185{j} and the
regulations thereundet. Paragraph
{c){2)ti} of the regulstions provides three
aliernative ways to satiafy this
requirernent These methods. which are
described in subdivisions {A), [B). and
(C) of paragraph [c)(2Xi). impose certain
requirements in connection with the
original tssuance of ap obligation. The
third method ander subdivision [C)
applies to an pbligution that is issued
cutside the United States and its
possessions by ap issuer the! does not
significantly engage in inlerstate
commerce with respect 10 the issuance
of the obligaton

In applying Lbe test of arrangements
reasocably designed to ensure sale 1o
oon-Unlied States persons. commeniers
ssked for clarification of the mesning
and durstion of an “original issuance”
or of an “issuance™ for purposes of the
{ssuer sanctions. Commenters have
raised the question of whether an
asrumptios or an assigunent of an
cbligation is an evant that requires the
new obligor %o comply with one of these
altrrnetive yrangements reasonably
designed 1o ensure sale 1o non-United
Stales persans or to certain Uniled
States parsoas. Commenters have alio
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sshed whether o material change (ann
obligstion’s tenms, which results in the
recogniition of gein or loss under section
1007, is an even) that requires an obligor
to comply witk one of these alternstive
arrangements, Commenters bave asked
that the Enal regulations be clarified to
state that the substitution of an
obligatian, ewven as obligation with
materially different termu, does not
tmpose & requirement to comply with
one of these allemative armangements as
tong as the obligation surrendered was
issued under one of these shernative
arrangements.

The final regulations do not define an
ariginal issuance in terms of & time
penod because the nctivities that
constitute &n original issuance are
compieted within different ime rames
depending on the crcumstances of the
transaclion. However, the finsl
regulstions clarify that an exchange of
one obligalion for snother is an original
{ssuance only il the exchange
constitutes 8 disposition of property for
purposes of section 1001 of the Code.
Thus, in connection with an exchange
that dees not constitute the disposition
of &n obligation under section 1907, an
obligor does not have Yo comply with
one of the aliercetive wrrangements. tn
conneclion with an exchange of
obligations that is defined a» 2
disposition for purposes of section 1001,
the final regulations do require an
obligor to comply wilh one of lhe
aliernative arrangements. Thia
requirement is imposed in order to
provide more wasurance that bearer
ebligations will not become readily
svailable to United Siates petsons.

in applying the test of mTangements
reasonably designed 10 ensyre sale to
non-Unied Slater peraons. commenters
also asked whether this requirement
applies lo the issuance of a temporary
gitobal security. The final regqulations
contain a statement that & temporary
global security need not satisfy the
conditions of § 1.183-5{c){2}{i).

Sectlion 1185 2HiXA) provides
that the lest of arrangements reasonably
denigned to ensure sale 1o non-United
States persons is met if the obligation 1a
offered for sale and delivared only
cutside the United States and its
possessions and need not be registered
under the Securities Act of 1933 because
it is intended [or distribution to persons
who are no! Upited States persons.
Commeniers asked thal this method of
satisfying the test of arrangements
ressonably designed be available to an
issuer of an obligetion that iy regislered
under the Securities Act of 1033 or
exempt from registration under section
three or Tout of the Act or because the

obligation does not qualify as & security.
‘This change was Dol made in the final
regulstions because the evidence that
this test has been satisfied i & written
opinion of Counsel that the security
need not be registered under the
Securities Act of 1933 for the peason thay
it ia intended for distribution to persoms
who are not United States persons. - -
Although a commenter requesied that
the requirement of & written opinion of
eounsel be defeted on the basis of cost,
the requirement was retained. Its
puspose is to docurpent the specific
steps 1o be taken to place un obligation
in the hands of non-United States
persons, and such an analysis wonld be
required in any event to ensure that an
fssuer would not viclate the Securities
Actof 1933,

Section 1.183-5c){2)[i)(B) provides
that the test of arrangements reasonably
designed to ensure sale to non-United
States persons is mel if the obligation is
registered under the Securities Actof
1039, [f it is exemp! from regiatration
under section 3 or 4 of the Act. or if the
obligations does not gualify asa
security and If five conditions afe met,
including the place of offer, sale, and
delivery, the execution of 8 covenan! by
the issuer, each underwriter, and each
member of the selling group. the delivery
of & confimmation, the receipt ol a
certificate, and the requirervent of no
sctut] khowledge that the certificate is
false. Several commenters noted that the
certificate requirement contemplates
purchase of & bearer obligation by a
United States person sequiring through
a financial institution byl that the rest of
the conditions of the test under
paragraph (c)(z}{i{B) do not specificaly
provide for the purchase by s United
States peron scgulring through »
financial institution. These commeniers
also objecied to the requirement of offer,
sale. and delivery only oulside the
United Stsles given that the purchase by
Uniled States persons through financial
institutions is contemplated under this
test.

Becauae of the statutory requirement
of arrangements reasonably designed to
ensure ssle for resale in connection with
original fssuance] only to non-United
Stsles persony, the Tressury
Departmen! does bot have the authornity
o permit the offer, sale, or delivery of
bearer obligations inside the Urited
States in connection with their original

" {ssuance. Therelore, the regulation was

nol changed (o this respect. However,
the fina} regulations bave been clarified
to the eHect that & bearer pbligation
may be ofered and sold outside the
United States to & finandal institution
purchasing for the account of a cusiomer

“the regalations thereunder
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thst is a United States perwon Hf the
fingncial institutics agrees ss &
condition of the purchass 1o provide on
delivery s statement ander penaities of
perjury thet it is & nancial institution.
that it will comply witl the requirements
in section 185(j)(3) {A). (B). or{C) and
and l:lm it s
vot purchasing for offer 1o resell or for
resale [nside the Un‘ted States. The
other conditions of thir 123t have been
revised to be consistent with this
change.

In addition, the statems*nt to be
nwlded by uny person ander this test

» been changed by the addition of the
statement that the obligation is not
being acquired I afer to resell or for
resale 1o uny pervon Inside the United
States.

In connection with ths ird test of
complance with Tenly
reasonsbly designed io ensure vale to
pon-United Stales persons, the lest
spplicable to issuers who are not
significantly involved in interstate
commerce with respect t6 the issuance
of an vbligstion, commenters objected
that the thresbold of “significant”™
invoivement in interstate commerce
under the temporary regulations is too
strict. Geperally these commenters were
cancerned be~guae failure to mest the
fnterstate comme,ce test would subject
an issushce of & certificate of deposit by
a foreign branch of the Unfted States
bank or by » controlied foreign
corporstion engaged in the banking
business to reguircments stricter than
the maintenance of documentary
evidence of non-United States beneficial
ownership. The interstate commerce
1z, as published in the former
tempotery regulations, has been
retained.

A suggested by & commenter,
docurnentary evidence hes been defined
using one reference polnt The reference
point selected is the definition under
subdivision (ili} of A-S of § 354 9993947
for consisiency with the informstion
reporting and backup withholding rules.
Under the [C) alternstive, & purchaser of
ap individual certificate of deposil
whose stetus s & foreign person is not
eatablished by documentary evidence
mus! provide a signed statement that the
obligetion fs not being acquired by or on
behalf of a United States person or thel.
if & beneficial interest in the obligation
ts belng scquired by s United States
persen, soch person is a financial
fnstitution or is nequiring through a
fisancial {nstittion and the obligation is
held by a financial institution that hae
agreed to comply with section 185(j}{3)
and the regulstions thereunder.
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The infersiste commerne test hap been
retained As ip the temporary
regulstions published on August 22,
1984, foreign branches of United Siates
banks snd controlled foreign
corporstions engaged in the active
canduc! of the banking Business ou'~ide
the United States can satisfy this
alternative only under the conditions
described in § 1.183-5{c)12)iMC} {2). (2
and (4).

In connection with the interstate
commerce te3l. 3ome commenters
objected to the rule that substantally
identical loans disqualify an obligstion
from the intersiate commerce test and
other commenters suggesied that the
rule be applied only where the
obligations are identical. The
regulations have oot been changed
becsuse the existence of a substantially .
identical obligation of a United States
shareholder may indicate the
involvement of the shareholder in the
issuance, and the interstale commerce
test should be available only if the facts
clearly indicate that the transaction
takes place oaly outside the United
States and between foreign persons.

Section 1.183-5{c})(2}{v) requires that
interest, including original insye
discount. be payable only autside the
Uniled States and its poesessions. A
commenter suggestnd that this
requirement be considered satisfied
even if a person presents an original
issue discount obligation inside the
United Ststes provided ap smount equal
to the origins! issue discount is payable
only oulside the United States and its
possessions. This suggestion was not
adopted because the requirement that
an obligstion be presented outside the
United States tends to reduce the
convenience of disposing of bearer
obligations by United States persons. At
the request of & commenter, the place of
payment rule was changed by the
addition of language to the effect that
the smouni of interest to be considered
payable only outside the United States
and its posseesions in not affected by
the amount of market discount
determined under section 1278{s).

A commenier suggested that the
requirement that interest on a bearer
obligation be payable only outside the
United States be changedioa
requirement that the ispuer. underwriter,
snd members of the selling group must
agree al the time of original issusnce to
pey interest only outside the United
States. This suggeshion was nol adopled
because the requirement to pay inlerest
only outside the United States, like the
requirement of a legend, applies
throughout the term of the obligation.

The effeclive dale provision of the
issuer sanctions kas been clarilied by

atating that the former lLem

regulations under | 50.183-1{c) and the
former proposed regulstions

§ 1.183-5{c] published in September,
1081. only apply to an obligation issued
after December 31, 1982 and oo o
before Seplember 21, 1084. This change
makes it clear that the Service will oot
apply the former temporary of p
regulations to the determinabion
whbather an obligation issued on or
before December 31, 1082 satisfied
section 184 {}(2}{B)li} for the rurvon of
satisfying section 127(g](3) of the Tax
Reform Act of 1984. Consistent with the
effective dete change to the foregn-
targeting regulations, the effective date
provisions of the holder sanctions under
§1.185-12 and § 1.128-1 with respect to
the definitior of registered form have
been changed 1o apply the definition to
obligations issued alter December 31,

1962

The effective date of the definition of
registered orm was also changed to
provide that the formet lempora
regulations under 5[.183-1 of the former
proposed regulstions published on
September 2. 1683 apply to the definition
of registered form with respect 1o
ocbligations issued after Seplember 21,
1984 pursuant to the exercise of n
warran! or the conversion of a
convertible obligation, which warrant or
coovertible obligetion {including
conversion privilege] was issued onor
before Seplember 21, 1084.

The holder sanctiona under § 1.165-12
and § 1.1287-1 have been revised in a
pumrber of ways in response to
suggertions by vanous commenters.
First, n person holding u bearer
obligation under § 1.185-12{c) (1) and
qualifying as & registered broker-deaier
{or a person exempt from such
registration because it is o bank) is not
required 10 hold the obligstion outside
the United States in connection with a
trade or business conducted outside the
United States, and a financial institution
is not required to hold & bearer
obligation outside the United States. A
regislered broker-dealer (or & person
exempt from such registration because it
is a bank]} is allowed to bold &« bearer
obligation inside the United States for
sale to cuslomers in the ordinary course
of its trade or business conducted inpide
or outside the United States. A financial
instituton is allowad to hold 8 bearer
obligation inside the United States for
sale to customers 1o the ordinary course
of its trade or business conducted
oulside the United States only if the
fnancial institution offers to sell. sells.
and delivers the obligation outside the
United States. Second. a broker-dealer
holding an obligation under § 1185
14c){1) t» allowed 1o offer {o sell and

well inside the United States in »
tansaction consisting of the purchase of
¢ biock of obligations with a tota}
depomination of at least $1.000,000 to &
financial institution that provides a
slaiement under penalties of perjwry
that it is a finandal institution
purchasing for its own account or for the
accouni-of anothar financisl inslitution
or exempl organication ss defined in
section S0 c}{3} and that it will comply
with section 165{jX3] (A]. (B), or (C) and
the regulations . Similary. the
fina! regulations provide that a finsncial
ingtitution bolding for its own account
under § 1.185-12{c}{Z) or a penon
bolding s bearer obligation through a
financial institution under § 1.185~
12(c}(3) is permitted 1o offer and resell
the obligation inside the United States
only to a Enancial institution for its own
sccount ot Tor the acoount of an exempt
organization. Purther, the requirement to
report payments of interest and gross
da with respect 10 bearer bonds
¢ld through financial institutions has
been expanded by requiring such
reporting in the case of psyments to
exemp! recipients under § 1.6049~
#{c)(1)i}.
Although some commenters asked for
s change in the confirmation and
documenlary evidence requirements
applicable to deliveries putside the U5,
the fina) regulations were not changed
to eliminate the requirement of &
confirmation on delivery to a finencial
institution and of documentary evidence
on delivery 1o a person who is not 8
financial institution. These requirements
were included in the former lemporary
regulations in liev of the more stringent
certificate requirement in the former
proposed regulstions issued in
September of 1983. Al the time the
certificate requirement was deleted, the
conficmation and docummentary evidence
requirements wete viewed as workable
and as minimizing the administrative
burden while providing e degree of
assurance that bearer obligations would
not be readily svailable 1o United States
persons; there is no reason to further
relax these rules.

Non. Applicability of Executive Order
1291

The Comminsioner of Internal
Revenue hes determined thet this final
rule in not a major rule as defired in
Executive Order 12291 and that a
regulalory impact analysis therefore is
not required.

Regulatory Flaxibility Act

Although a notice of proposed
rulemaking that solicited public
comment was issued, the Inlernal
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Revenue Serewcr conelsdogd s the
owe mas syl et ihe regoistions
are intrpectadive sl Dk e Sobicy
and pabdic procechure pecpoiremnems of 5
U5 C &d sot apply- Acconughy, e
fina! regolatinns Se nst comes rete
regu’suorst sabijecet te the Regulwiory
Flexs bty Act {5 US.C chwpier G
Paperwork Reduction Act

The callecton of forrmtion
regirrments comtained i tinn
regulation by ve been sobmtied w Whe
Ofirce of Muna gemend aod Pudget
[OMR] in srctrdance with e
requiremends of She Paperueet
Reouction Act of 1985, Thene
requiremverrts have been gppreved by
OME wnder Conirol No. 1545-0P88.
brafting Wformation

Toe primzpal author of this repulation
i» F. » 1Ficher of the Ofbce of the
Assoc. ite Cluef Counsel {inlernational)
within the Oflice of Cinel Counsel,
initmaal Revenue Service. Persoanel
from other alfices of the Internal
Revenue Service sod Treasury
Department. hewever, pasticipaled in

developing the regulations. on matters of

both subsiance and siyle,

List of Swbjecw

26 CFR 1.61-1 through 1.2814
Inconre taxex Tacarble increse.

Deduclions. Exemplions, achatal

oevelopment bards, Regoritation

requiremsents.

26 CFR 1. 1207 through 1. 128717
locome Wxes. Capulal gains snd

losses, Recapture

2= CFRA Port 802

OMB canirol pumbers, Paperwark
Reduction AcL

Adoption of Amendmerty ty By
Regulations

Accordingly. 26 CFR Paris 1 and 802
are amended as follows:

PART 1—{ AMENOED]

Paragraph 1. The authory for Pert 1
is amended by adding the following
citation:

Authority: 28 U5 C 7805 = * " Seclions
130517 amd 112857-1 siv0 meved yoder 2
US.C 18s 4 {3}

§1.103-5T [Removed]
Pas, 1 Seclion 1-383-5T is removed.

Mew § 1163-5 is innerted in it place. w
read a5 follows: '

§1.163-5 Deniat of iInteres! daduction on
certnin obligationy nesmd elter Duncowmdes
31, 1942, ordens eaandd by reghs wond e,

{a) |Reserved) -

{h) [Mewrvesd] .

! Ot gotoms mcnad do forergn
persons wiler Scpvcmber 2T, T904—{T] In
generol A determioaiion of wiretiver an
sblipation suisefics enchr of the
requirewenis of Hoe pavogreph shall be
made o0 an oblige tion -by-obligetion
bawis. An sblgation issued directly for

theoogh s Misted entitics) in beaver - - .

form by, or poarsmieed by, a Onited
Stater Gov ermnament-owned agency sra
United Stades Govermroert spomored
enderprise, sach ms the Federal Nevionad
Mortguge Amociation, tie Fedwral
Pome Losn Banis, tre Federnd Loen
Mortzage Corporntien, the Farm Credit
Admimstretion. snd e Studend Loan
Marketing Association, may nof satisfy
Wi parsgraph (c]. An obligetion eued
wlter Seplewrber 77, 1904 is described in
this paragraph #f—

(i) There are arrangemenis reavonebly
designed to ensure that such obligation
wi] be sold {or resoid i connection
with its original ssueace} only toa
person whe is ROt » Dnited States
pernon or who v & United States pervon
thal is & Fnancial institation [ar delinved
i § 11851 X cX2)v])} parchesing for e
own accownt or [or the account of »
custorrer and that agrees o comply whh
the requirementy of section MSETN3)
(AL[B]. or (C} and the reguiations
thereymder. and

{ii) Ln the case of xn obliga tion which
is wol m regisiered form—

{A} Interest ow auch obligetion is
payable aniy outsrde the United States
and its orre, and

[B) Unless the obligslion iv described
in subperegrapb (2GNHC) of teie
paragraphk ot is & Leweporary global
szowrtty. the foliowing statemve in
English rither appears on the face of the
pbligation amd on sy interes coupomm
which mey be detached therelrom or, §
the shligation is evidenced by & book
ersry. sppears in the book er record in
which the book entry is mede: "Any
United States persen wivo bolds thie
obligation will be sabicct 1o mitations
uader the United States inceme tax
laws, including the limitstvons provided
in sections 385{j] rud 12%7{a) of the
Intermnal Revenne Coade " For purpeses of
this paragraph. the term “temporery
globat security” means 1 seoxrity which
in hald for the benefit of the parchasers
wl the obimgalions of the issoer and
interests in which are exchengeable for
securities o definitive registered or

arer focva prior tu Qi stated mararity,

(2) Rules for the appicution of diie
paragrapit—{i} Arrargements
rearonobly desimned o oreore soie o
non-United Shrbes persors. An
obligetion will be tomsidered to sntisty
parapesph KXIKT) of thin section il the
conditions of subdivision (A). {B}, or (C)

of this subdivivion [} wre met fn
;mecﬁouwith&u-i'ﬁmfgmmeof
obdigetion. An one
obligation for another is considered an
original issowore if ot oody if he
eachenge constitutes u disposition of
property for parpeses of section TOM of
the Code. Obligations that meet the

cooditigns of subdiviioms (A), [B) and
- {CY [other than cevtificates of deposil

{ssued under the conditons of
subdivision (C] by » United States
persan or by » controlled farcign
corporation within ths meaning of
section ¥57(a] that iy engaged in the
active coaduct of a benking bainese
within the mesning of section 954{<)(1}
(B} asin effect prior to the Tax Refarm
Act of 1988, and the i
thereunder] may be lisued in & single
public oflering A temporary giobal
security is not reguired to satisfy the
canditions of this sebdivision (il

{A) In connection with the original
fasunuce of ko obligation, the oblige bon
is offered for sale or resale only outaide
of the Unilnd States and s powestions,
{s dalivered anly oatsida the United
Silers and 2 eione and is not
registered under the Secarities Actel -
1933 because il is intendad for
diytribution 1o persons who are net
United Slales persons. An obligstion
will aot be considered W bt tequired to
be registered under the Securities Act of
1937 if the insuer, in relinnce e the
writlen opinion of counse! recstyed prior
1o the issuance tharcol, detarmimes in

od faith that the sbiligation need not
g tegi siered under the Securities Act of
1532 for the resscn thet it is inbendwd for
distri batyam to who are »ot
Uniled Staten parsona. Salely ko
purposes of this subdivision (}A) the
larm “Uwited Siates pecton”™ bas the
same meaning & it hes far purposss of
determining wistther an obhgstn is
inteoded ko diptributian o porsons
under the Secorities Acs of ¥933.

€8 The vhligation {a regisisrnd wnder
the Securities Act of 1853, the obligation
is exempt from regmiration by resson of
pectinn 3 ex secticn 4 of such Act or the
pbligatiom does not gealify as & secunty
under the Securites Act of 183Y. and 4H
the conditions set forth ia paragraph
(CHZHINBNI) (2), (3), (£} and [5} are met
wilh rewpect to anch vbligation.

§2) In cormection with the originel
isvuance of an philigetion o bearer form.
the obligation is offered for male or
resale only gutyide the United States
and ity porsesrions. :

{2 The eser does not, end each
underwriter and each member of the
selling grovp. ¥ sny. covenants that it
will not. tn comnecBon with the original
issmarce of the obligation, offer ta sell or



45457

Foderal Registar / Vol §1. No. 244 [ Friday, December 10, 1988 / Rules and Regulations

reael! the obligation io bearer form 1o
any person inside the United States or to
2 United Staies person unless such
United Stales porson s & financial
inptitution as defined in § 1.185-12{c)v})
purchasing for its own account or for the
sccount of & custor.er, which Anancial
inptitution, as » condition of the
purchase. agrees to provide on delivery
of the obligation (or oo issuance, if the
obligation is not in definitive form) the
certificate required under paragraph
(cK2)(i}(B)(4}-

{3} In connection with its sale or
resaie during the origina! issuance of the
obligation in bearer form. each
underwriler and each member of the
selling group. if any, or the lssuer, if
there iz no underwrlter or selling group,
sends & confirmation 1o the purchaser of
the bearer obligation stating that the
purchaser represents that it is not e
United States person or, if it is a United
States person. 11 is & financinl inslitution
as defined in §1.185-12(c)(v] purchasing
for its own sccount or for the saccount of
a customer and that the finspcial
institution will comply with the
requirements of section 185(j}{3} (A}, (B}.
ot [C) and the regulstions thereunder,
The confirmation mus! also state that, if
the purchaser is a dealer, it will send
similar confirmations 1o whomever
purchases from il

{# 1o connection with the original
issusnce of the obligation in bearer
form_ it is delivered in definitive form {or
issued, if the obligntion Is not in
definitive form] 1o the person entitled o
phyvical delivery thereof only upen
prese: 'ation of & certificate signed by
such pers ~ 1o tbe issuer, underwriter,
or roember of the selling group, which
certificate states that the obligation (s
nol being scquired by or on behall of a
United Stales person, or for offer to
resell of for resale to 8 United States
petreon of any person inside the United
Slates, or, If 8 beneficial interest In the
obligation Is being acquired by & Unlted
Stales person, thaf such person is
financial institution as defined in
§ 1.185-12{c){¥) or is acquiring through &
financial institution and that tha
obligation is held by a financial
institution that has agreed 1o comply
with the requirements of section
185(j}{3] {A}. (B). or [C] and the
regulations thereunder and that is oot
purchaslng for offer to resell or for
resale inside the United States. When a
certificate s provided by a clearing
organiration, it must be based on
siatements provided to !t by s member
organizations. A clearing organization is
an sutity which ts in the business of
bolding obligstioas for member
organizstions and transferring

obligations nmong such members by
credil or debit to the wocoun) of &
wembar without the necessity or
physical delivery of the obligation. For
purpoases of paragreph (c){2)(i)(B), the
tarm “delivery” does not include the
delivery of an obligation to an
nnderu:'ﬁtet ot member of the pelling

any. )
{5) The issuer, underwriter, or member
of the selling group does not have sctual
knowledige that the certificate described
in parsgraph (c)2){(iD)(4) of this section
is fulse. The issuer, underwriter, or
member of the selling group ahall be
deamed to bave sctual koowledge that

the certificate described in panﬁ:ph
in false if the

(eX2)(i}{B}#) of this section

issuer. underwritar, or member of the
selling group has a United States
address for the beneficial owner (other
then a financial institution as defined in
§ 1.18512{c)(v] that reprzsente that it
will comply with tue requirements of
section 105{3)(3) (A}, (B), or |C) and the
regulations thereunder]) and does ot
Bave documentary evidence gs
described in subdivision (iii) of A-8 of
§ 352 00954T that the beneficial owner
s not = Ugited Stales persons

(C) The obligation Is issued only
cotside the United States and its
possessions by an issuer that does pot
significanily engage in intersiate
wommerce with respect to the issuance
of such obligatiop wither directly or
through: its agent, an underwriter. or &
member of the selling group. In the case
of an issuer that is & United States
person, such lssuer may only satisfy the
test se! forth in this paragraph
‘c}[lzi}?tlf] o through & branch i

& branch in

the autive‘::n uct of a banking
businest, within the meaning of section
054(c}{3KB) us In effoct before the Tax
Reform Act of 1008 end the regulations
thereunder, outside the United States:

(2] The obligetion » Lpsued outside of
the United States by the beanch in
congection with that treds or business:

() The obligation that is 8o issued is
sold directly to the public and [ not
basued us & part of a larger lspuance
msde by means of a public offering and

{#} The issuer either maintains
documentary evidence as described in
subdiviviop {Li} of A-5 of § 3% 9000 4T
that the purchaser is not a United States
person (provided that the issuer bas no
actuz! knowledge that the documentary
evidence is {alse) or on delivery of the
obligation the lswsuer receives u
satement ed by the person entitiod
toLEhynicd elivery thereof and stating
sithar that the obligeton la Bot being
scquired by or oe behalf of & United
States pervon of that, if » baneficial

interes! wr the obhgation is being
ncguired by a United States person,

such pernon is 8 financial ingtitetion s
8efined in | 1.186-12(c)(v) or is acquiring
through » financial institabon and the
obligation i» beld by ¢ fnancial
institution that has agreed to comply
with the requirements of 185[)3) (A},
B} or [C) and the regulations thereunder
and that it is Dot porchasing for offer 1o
resell or for resale inside the United
States (provided that the issuer has no
actual knpwledge tha the slxtement is
falee).

In addition. an issusr thatis
oontrotied foreign corporation within the
meaning of section 857 (a) that is
engaged in the active conduct of a
banking business cutside the United
Siates within the mesning of section
05¢[c)[3)(B) a8 in effect before the Tax
Reform Act of 1988, and the regulations
thereunder, can only satisfy the
provisions of this paragraph (c}{2}i)(C).
if it meets the requirements of this
parsgraph (cH{2)()}CH2). [3) and [4).

[ii) Special rules. An obligation shall
not be considered to be described in
parsgreph (cH2HiNCh of this ection if it

{A} Guaranteed by a United States
shareholder of the issuer:

[B) Convertible into a debt or equity
ipleres! in @ United States shareholder
of the issver. o

{C} Substentiaily identical Yo an
obligetidn issued by » United States
shareholder of the issuer.

For purposes of this paragraph
{e)(2)(u). the term “United States
sharehoider™ is defined asit is defined
in section 851 (b} and the regulations
thereunder. For of this
paragraph (2){2){i}{C]. obligations are
substentislly identical if the face
amount, interes! rate, term of the Lsaue,
due dates for paymenta. and meturnity
date of vach is substantially identical to
the other.

[ii} Inierytate commerre. Far
purposes of this paragraph, the term
“interstate commerce” means trade or
commerce (2 obligations or any
transportation or communication
relsting thereto betweon any foreign
country and the United States or ity
povressions.

[A] An Lsauer will not be conaidered
o engage significantly in interatale
commets with to the issuance
of an obligation f the only activities
with respect to which the issuer uses the
meaos of inptrumeotalities ol inlerntate
commerce are activities of a preparatory
of auxiliary character that do pot
lavolve communication between &
prospective purchaser and an issuer, its
agenl an anderwniler. of member of the
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selling group if mithey s ineile te
United Giwtes or Ra pamemican
Activites of 5 preparatory or scxiliary
character int]ul:h., buat are net basied 0.
the foliowing activikies:

{1) E:h!r[m&n-nl o participe e in
establishment of

aBocation tfﬁn:hubgr- Uxsind Staten
sharehaider witk respeect 10 0 bl gt exy
issurd by & foreign corpoestian or by
Ussrted Siates office wo th nupect I
obd igaticurs issued by & forwign bramehy
{2} Negotation besween the issumr wai
underwriiers ag 0 the wewms sad pricing
of s Do
{(3) Tranafer of funxds to aa office of am
issuer ir Jhe United Sintes & s
possertions try s forvige bramch erto o
United Siafes sharcheldar by a formgn

carpaTwhion:

(4) Coasalterica by a0 issumer with
sccountants and [a wyers of other
finandcial advisors im v United Strtrs

' or its possessions regarding the isscance
of en abliga ion:

{éﬂ Document deafting wwl prinkng
an;

{6) Provision of peyrnenl or dalivary
instructions to members of the selling
group by sa isems's office or agent that
is located in tha Usided Swales ar e
ugst TETTH-T N

(B) Activities bmt will Dot be
ponmdered to be of a preparatary ar
suxiliory characler turdude but ewe not
limited ta, any of the Inllowing
activitier:

{7) Negotistion ar communicalion
between a proapeck~e purchamer and ap
imsuee, i agent &R underewite: or &
member of the selling group coocsrning
the sale of an obligation i wither is
inaide the United Staies or ity
possesnions;

{7} tnvalvement of ao iaswer's office,
its agent an underwriter, of & mawsber
aof the sellag group in the Usited Stades
or its poweasiory in the offer or wsle of
& particular obligalion, either disactly
with the arospective purchasar, o
through the iasurr in 8 foreighn country:

(3) Delivery of an obligation io the
United Sietes or its porsessions, or

(€1 Advertizing ar atherwise
promoting an ohligatioa in the Unitad
Stater orits pospessions.

{C] The following axsmples illusbate
the spplication of this subdivisian fiii} of
§3.183-8(:[{2).

Eoooypir (1] Faonign sorperetan A &
earporaiios argenisr d i oo d aisg ez
in faregn cosatry Z end not » cesiolied
foregn caporaaon withis the mbaning ol
section 9579 ) that » engaped o the ennduc!
ol s bankirg busicess within the meaning of
section ESHcIRNE] v in effect Defre the Tax
Relormn Ad of T2, wves My deBemtoren
miyxir the Cofd Siten Tha deberntares ore

mw.wm
sharehslder of A ot aew they conmrithie
into a deb! or equity (siaros of » Vied
Siates sburehwider of A, nac am thay
Jdnbmhnmubhpmnmnd

by a Uited States shareholder of A- A
consuite s sccountants and wyers in the
United States For certain securfiies and tax
sdvics regurding the debt offeoring. The -
wnderwriting and selling group ia sewpact te
Ay olfering 0 ccompowed rrvieady of foreign
sacuritics frma. some of wisich are faraign
sabnidiaries of Unitad Statws mcuckise hnms.
AUS affiliate of the foreign uadarwrite
muﬁumw;;:ndduﬁrny
butruction to the se group. All ollering
circaluss for the offenng are mriled axd
delive mad outyide the Umited Swtes anvditn
pomizpom All debwntucss v dnlivered
mnd pasd for patwide the Unfied Stintes sad e
posiztwans. Ne office lecated in (e Limised
Stutes or in o Uniing States possssnion s
tavolvad in the mie of debeainres. Istanet an
the debendures in pryshir anly outside the
Ouited States and ity possessions_ A s ool
wigaificandy exgeged in lotervinte commeme
with ryspect 1o the offering.

ramgre (23 B, a Urdted Statws bank, deee
business i Exwign country X Wrewyh o
branch locmied i X The tranch is a cufled
and opesating unit engaged o the active
anduct of s heaking busivess contimting of
one of wore ol the scrivities sl forth in
§ 1.954-2Z{d){2)(ii). As part of He oogoing
business, the braech ia X icrues nagotisble
crrtificates of depowit with » manoity in
excess of ome yeir to Costoamery wptn
requesl. The cartiomies of Jeporit ere oot
goarantead by o Uniivd Sta e sbaseholdw of
B. nor are they consartible e ¢ dela e
wquily intevend of & Uniled Siates sharsboldee
af B nor are they substantially ideptical o an
obligstion issued by & United States
sbarebolder of B. Palicies regarding the
Ixsuence of negohatile cartificates of deposit
wnd funding sllocstiom for fordgu branches
art it o the United States ot By maic office.
Bramch persamnel decide whether te ivene a
pegotiable carnficaw of deposit based on the
guidelines extaismabed by ther Unedod Siatss
officry af B, bul wi thout som municating wil
the Linvwd Staloe effices of B with pespect ts
the ivaace of » parscuber abligs ton.
Negotiable certificates of deponits are
delivered and pndlmuumd! b United
States and ity poasrrsions Interest an the
aegotirble certficater of depotii iv peruble
omty outside iy U'nitwd Ssater snd Ja
possesnona B pxixinines docuncentery
evidusce dencrbed i § 118G} (IX:HTNE).
Alar the issvaner of nagotiable warnficotas
of deposit by the foreign hranch of B e
Jormign beanch sends the funds o » Unated
States hranch of B [or wse io damessic
ot rattane. B iz et sigmiSoantly enguged ln
m:nmenxwﬂhnlpuc‘thh
issuance of swck

wwmmmm[z]m
excopt that e fonesgy ranch of § corsniied,

" by telephoae, the mawn o in the Unsiesd

Bams 1o requent spproxal of U i ssenca of
the certificate of deposil nt & particular mie
of (nlerest. The nain affice granted
permiarion to isius e negotinble cerificate
of deporit 1o the customer by s telex sent
from the main offfce of Bto the bssneh m X B

udadﬁnnﬁmdhm
comamercy with mapeut te e nsuance of the

obligatien s & rreult of mwelremem W B's
Un.ltd‘Smn ofice in e essancy of the

shiigeton )

Eaew, ple (3] Tie facty in Exampin (3 apply
with th sdditiongl fast st & susomer
coolacie { the Incaign beunch of B throwgh o

" talex onginating n the United Statas or its
* possessiont Subuequent o the tefex, the
*formgn branch issvad the

pegotiable
corii.outr of deposit sond recorded it on the
books. b i sgaificantly engaged io inteostate
commerce with respect to the mroance of the
obligstion we 2 resul of s copwmenicetion by
wiey with & cwrloser In te United States.

{iv} Pussexsions. For purposes of this
section, the term “possessions” includes
P-arto Rice. the US. Virgio lalands,

\ —rm, American Samas, Wake lslaad,
and .darthern Mariana lalands.

fw}. rmtpaynh’c oulside of the

United ! otes. Intevent will be
cumsidered paysble ouly cutside the
Haitad Staves and its patsestions if
paymeiut of sech intoreat can be nade
only upon preseatation of a coupen, or
upon makiag of any elver dersand for
peymend, outwide of the United Siates
mdnpuacsmbdu issuer or &
paying agest The fact that payment is
masle by 3 deaft drawn en a Umited
States bank screant o7 by @ wire or
other electronic transfer rom a United
Stales arcound does ot alfact tus
result Interest payments will be
ceaaidered to be made within the Uailed
States if the payments are made by o
teangler of funds into as account
maintained by the payes io the United
States or mailed w an sddress in the
United States, i—

{A) The mterest i pud oo am
obligation isssed by either s United
Slaiss perron. a touirolind fereign
corparatice as defined in section 57 (a).
ot » foregs corporation if 50 percent or
ore of v groas income of the foreign
carporatics trom ell scmrces of the 3-
year period ending with the close of its
taxable year preceding the arigimal
fasusnce of the oldgation (ar for such
part of the period thet the fooeign
corporaton has heen in eximberce} was
effectively connected with the conduct
of & treds o busiress within the Umited
Slates: aud

[B) The misrest is peid 10 & person
other than—

(I} A person who may satidy the
reyerements of secton 185 N3] {A),
(B). or IC} mn?? the regulatioms
thereunder; and

21 A financial fnstitytion as & step in
the ctearance of funds und such inlerest
is prowptly aedited to an account
mainlained putwide the United States for
such finarcia! metitution or for persons
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for which the financial testituthon has
coliected such intarest

Interest is considerad to be paid
within the United States snd ity
porsescions if & Covpot: ia presented, or
a demand lor paymen! is otberwise
made. to the izsier or 8 paying ngent
{wheiber & United States or foreign
person) in the United States and ite
possessions even if the funds paid are
credited to & scoount maintained by
the payee ouiside the United Stales and
ils possessions. Interest will be
considered payable only cutside the
United Stales and its possesxions
notwithsianding that such mterest may
become payable al the office of the
issuer or ity Uniled Stat=s paying agent
under the following conditions: the
issuer has appomied paying agents
located cutside the United States and its
possessiots with the reasonable
expectation ths! such paying agents will
be able 10 pay the interest in United
States dollars, and the full amount of
such payment at the offices of all such
paying agents is illega! or eflectively
precluded because of the imposition of
exchange controls or otber similar
restrictions oo the full paymeni or
receipt of interest in United States
dollars. A lawsuit brought in the United
Stales or its possesyicns for paymeant of
the obligation of inierest thereon as &
resull of & defavht shall not be
considered fo be a demand lor payment.
For purpores of this subdivision (v).
interest iacludes original issue discount
as defined in section 1273[a). Therefoi >
an amount equal (o the chginal issue
discount as defined ib seciion 1273(s) is
payable only outside the United States
and its possessions. The amount of
markel discoun! as defined in section
1278{s} does not alfect the armount of
interest io be considered payable only
outside the United Stater and ite
possessions

[vi} Rules reloting to obligations
iasued after December 31, 1982 and on
or before September 21, 196¢. Whether
an obligation onginally issued sfter
December 31. 1982 and oo or belors
Seplember 21, 1854, or an obligstion
onginally issued afller September 21,
1984 pursuant 1o the exercise of a
warrant or the conversion of a
convertible obligation, which warrant or
obligation (including cotiversion
priviege) was issued after December 31,
1982 snd oo or belore September 21,
1084, is described in section 18NN 2)XB)
shall be determined under the rules
provided in § $L183—1{c] as in eflact
prioz o its removal. Notwithstlandding the
preceding senlence, an isser will be
considered 1o satisty the requirements of
section J83(IK2)}(Bj with respect to an

obligstion lasoed after Deceunber ¥1.
1082 and on or befors Seplomber 21,
1904 or after Seplember 21, 1994
parseant to the exercise of a warrant or
the con sersion of & convertible
obligstion. witich warmant or obligation
(inchuding conrersion privilege] was
issuwd after December 31, 1982 and on or
before September 21, 1084, i the sver
suhstantially complied with the
proposed regniations provided in

§ 1183-5{c). which were pabtished im
the Federal Ragisler on Seplerxher 2,
1083 [48 FR 30853} and superseded by
tem porary reguletions poblished in the
Feoderal Ragisier oo August 22, 1004 (4@
FR 33z18).

{3) Effective Date. These regulations
apply genenlly 10 obligations issved
after jamuary 20, 1967. A taxpayet mey
choose to npply the rules of § 1.183-5{c}
with respect io an obligation issusd
afier December 31, 1982 and on or
belore Jarary 20, 1087,

M this choice is made, the rules of
§ 1.183-5(c) will spply o Lieu of § 1.183~
STc) except that the {egend requirement
under § 1.3103-5{c){1}{ii}{B] does not
apply wilh respect to 8 bearer obligation
evidenced exclusively by a book entry
ad tha! the certification requirement
under § 5[.183-1{c)(2)[)(B){4) npplizv in
lien of the certification under § 1.183-
HcK2)iXBN ).

Par. 3. Section 1.185-12T is removed.
New §1.165-12 is inserted (n its place, to
read as follows:

$1.975%-12 Denial of deduction for losses
o cogintration-required cbiigations mot in
regisiared fonm,

(s) In gemreral Except as provided in
paragraph (¢) of this section, nothing in
section 165(a) wnd the regulations
thereunder, or i any other provision of
law, phall be construed 10 provide a
deduction for any koes sustained on any
registration-required obligstion bald
afier December 31, 1082, unlevs the
obligation is in regisiersd form or the
{ssuance of the ohligabon was subject o
tax under pectian 4707. The term
“regisiraBoo-raquired chligation™ bae
the meaning givan to that (erm in section
163(0)(2). except that clause {iv) of
subparagraph (A} thereof shall not
apply. Therefore, although an obligation
that is not in registerad form is
described in § 1.183-5{c}{1}. the bholder
of such an obligation shall aot be
aliowed a deduction for nay hoss
sestained op such obligetion unless
paragraph {c} of this section applies. The
term “boider™ meurs the parson that
wotld be denled g loes deduction under
seclion 18511 or dented capital puin
trestmend wndat snction 1267a).

{b] Remrﬂe:ed Jorm—{1} Obligations
ofter September 21, 1084. Witk
ruped to any obligetion origmally
Lssved after September 21, 1084, the term
“registernd form™ hay the mexning given
that term in section 103()X3] and the
regulations thereunder. Therefore, an
obligrtion that would otherwise be in
registered form {s not conxidered to be
in registered form f it can be transferred
at that time or at any time unti) ils
maiurity by any meens oot described in
§ 51.103-1(c). An obligation thal, ms ol a
iculur tiroe. is no! conaidered to be
in registered form because ! can be
transferred by any means ool described
in § S7.103-11{c) is considered to be in
registarad form at ol times during e
period beginning with e later time and
ending with the maturity of the
obligation tn which the obligation can be
transferred only by a means deacribed
in § 51.3103-1(c)

{2) Obligotions imued after December
31, 1862 and on or before Seplember 21,
1884 Witk respect to any obligation
originally izsued after December 31, 1082
nnd oa or before September 21, 1084 or
an obligation originally insued afier
September 21, 1984 purvuant to the
exercise of & warrant or the conversion
of & convertibie obligstion, which
warrant or obligation (including
conversion privilege) wes isaued after
December 31, 1882 and o or before
September 21, 1084, that obligstion will
be considered in registersd form if it
satinfied § 5£163-1 or the proposad
regulations provided in § 1.183-5(c] and
published in the Fadaral Register oo
September 2, 1063 (44 FR. 39853).

() Reg/stration-requirad obligations
nol in registared form which are not
sulyect to section 185(j)1}.
Notwithatanding the fact that an
obligation is » registration-twquired
obligation thal is pot in registered form,
the holder will ot be subject 1o sechion
185(jX1) if the hoider meets the
conditions of any one of the [oliowing
subparagraphs {1} [2). {3). ar (4] of this
parsgraph (c)

{1} Perscns permitted to hold in
connection with the conduct of o trode
or busimess. (i) The holder is an
underwriter, broker, dealer. bank, or
olher financia) fostitotion {defined in
paregraph (cN1)v]) that holds such
obligation In comnection with its irade or
basicess conducted putside the United
Statas: of tha bolder s & broker-denler
{registared wnder Federal or State law or
exampted from tion by the

visions of such law because itisa
m:h}ﬂ\dbollhmc.hd)hmﬁonhulu
to oustooery (n the ordinary course of
its trade ar business. -
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(ii) The holder mus! offer to sell, pell orgeniastion evidencing transfer of the includable in gross income for voch
and deliver the obligation in bearer form  obligation from one member of the taxsble year] with respect to such
only outside of the United States except  organization to another member. For obligation and gain or loss om the sale or
that s bolder that is & registered broker-  purposes of Lhis paragraph {c), the word  other disposition of such obligetion:

dealer as described in paragraph {c){1){i)
may offer to sell and aell the ohligstion
in bearer form inside the United States
to » financial institution as defined in
paregraph (c}{1}{v] for its own account
or for the sccount of another fipancial
institulion or exempt organization as
defined in section 503{c)(3) if the
transaction consists of the purchases of
a block of obligations the total
denominations of which are at least
$1.00G.000.

{iii) Il » financial institution purchases

" ah obligation in bearer form that is
offered or sold inside tbe United Stetes,
it must agree as & condition of the
purchase to provide on delivery the
statement described in paragraph
te)(1}(iv).

{iv) The holdet may deliver an
obligation in bearer forrn that is offered
or sold inside the United States only if
the holder delivers il 1o a financial
institution that states thatitis a
financial institution a» defined in
§ 1.165-12{c){1){v]} thal is purchasing for
its own account or for the account of
another financia) institution or exempt
organization, that will comply with the
requirements of section 1854j)(3)(A). (B).
or (C} and the regulations thereunder
and the bolder has no actual knowledge
thet the statement is {alae. The
slatement must contain the name and
sddress of the person entitled to
delivery and must be signed by such
person under penalties of penury. The
holder may deliver an obligation in
bearer form that is offered and sold
outside the United States to » financial
institution if it delivers to such person a
conlirmation stating thet any United
States taxpayer who holds this
obligation in bearer form and who is not
exempt under section 185(j}{3) [A}. [B],
or (C} end the regulations thereunder
will, for purposes of the United States
income tax, be denied a deduction for
any loas incuwrred with respect to the
obligation and will be denied capital
gain treatment with respedt to the
obligation. The holder may deliver a
regisiration-required obligation in
bearer form that is offered and sold
outside the United States to a person
other than a financial institution only if
the holder has documentutry evidence as
described in subdivision ({iii} of A-S of
f 354.99994T tha! the perscn is not a
United Stateas persor. For purposes of
thia paragraph (c). the word “deliver”
includes the transfer of en obligation
evidenced by a book entry including a
book entry notation by a clearing

“deliver” does not include a tranafer of
an obligstion to the issuer or its agent

for cancellation or extinguishment. ¥'n

bolder tha! is & smember of a clearing
organization (defined in §1.183- -
5{c)(2}i)(B)(#]} delivers an obligation to
anothet member of the same or another
clearing organization by transfer of the
obligation between the clearing
organizetion accounts of such members,
the selling member shall receive the
statement from the purchasing member
(in the case of obligations offered or
sold inside the United States) or send
the confirmation to the purchasing
member [in the cave of obligetions
offered and sold outside the United
States).

{v) For purposes of paragraph {¢) of
this section, the term “financial
institution™ means & person which itself
is, or more than 50 percent of the total
combined voting power of all classes of
whose slock entitied to vote is owned
by a person which is—

{A) Engaged in the conduct of @
banking. financing. or similar business
within the meaning of section
854{c)[3)(B} as in effect before the Tax
Relorm Act of 1586, and the regulations
thereunder;

(B) Engaged in business as a broker or
dealer in securities;

{C) An insurance company:

{D) A pcrson that provides pensions
or other similyr benefits to retired
employees:

(E} Primarily engaged in the business
of rendering investment advice;

{F) A regulated investment company
or other mutual fund; or

{G] A fiannce corporation a
substantial part of the businesa of which
consists of making loans [including the
acquisition of obligations under u lease
which is entered into primartly as &
financing transection), acquiring
accounts receivable, notes or
installment abligations anising out of the
ssle of tangible personal property or the
performing of sarvices, or servicing debt
obligations. :

{(2) Persone permitted to hold
od/ipotions for their own fnvesiment
occount The bolder is s financial
institution holding the obligation for its
own invesiment accoun! that satisfies
the conditions sel forth in subdivisions
(#), {1i). (iii), and (iv] of his paragraph (c]
{2).

(i) The holder reports on ita Federal
[ncome tax return for the texable year
any interest payments received
{including origina) issue discount

{i3} The bolder indicates on its Federal
income tax return that income. gain or
loss described in paragreph {c}{2)i) is
attributable to registration-required
obligations beld in bearer form for its
town account;

{iii) The bolder of » bearer obligation
that resells the obligation inside the
United States resells the obligation only
to another financial institution for its
own account or for tbe account of
another financial institution or exempt
organization; and

(iv) The bolder delivers such
obligation in bearer form to any other
person in sccordance with peragraph
{c)(3) (ii} and {iv} of this sectior.

{3) Persons permitted to hold through
financial institutions. The bolder is any
person that purchases and holds »
registration-required obligation in
bearer form through s financial
institution with which the holder
maintaing a costomer, custodial or
nominee telationship and such
institution agrees o satisfy, and does in
fact satisfy, the conditions set forth in
subdivisions (i}, (i), (i), (iv) and (v) of
this paragraph [c}(3).

{i) The financial institution makes &
return of information to the Internal
Revenue Service with respect to any
interest payments received. The
financial institution must report original
issue discount inclodable in the holder's
grose income for the taxable year on any
obligation so0 held, but only if the
obligation appears in an Internal
Revenue Service publication of
obligations issued at an original igsue
discount and only in an amount
delermined in accordance with
information contained in that
publication. An informstion return for
any interest payment shall be madeor a
Form 1099 for the calendar year. It shall
indicate the aggregate amount of the
payment received, the name, address
and taxpayer identification number of
the bolder, and suck other information
as is required by the form. No return of
information is required under this
subdivision if the financial institution
reporta payiments under section 8041 or
an40.

{ii) The Rnancial inatitntion makes a
return of information on Form 1099B
with respect to any disposition by the
bolder of such obligation. The return
shall show the name, address, &nd
taxpuyer jidentification number of the
holder of the obligation, Committee on
Uniforrn Security Information
Procedures {CUSIP), gross proceeds,
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sale date, and soch other indormetion as
may be required by the form. No retum
of information is required under this
subdivision #f such financial institxtion
reports with respect to the disposition
under sactiom 0045 )

{iif) In the case of a bearer obligation
offered for resale or resold in the United
States, the financial institutioc may
resell the obligetion only to another
financial institution for its own eccount
or for the sccount of an exempt
organizalion

{iv) The financial institution
covenants with the bolder that the
financial insttution will deliver the
obligation in beasrer form in accordance
wiih the requirements sei forth in
paragrepb {c){1} (ii] and {iv).

{¥) The financial institution delivers
the obligstion in bearer form in
accordance with paragraph {c)(1] (i}
and (iv) ap if the financial institution
delivering the obligation were the bolder

referred to in such ph.

(4} Conversion OJ obligations into
registered form. The holder ia not »
person described in paragraph (c) (1)
[2}. or {3) of this section, and within
thirty days of the date when the seller or
other transferor is ressonably able to
make the bearer obligation available to
the holder, the holder surreoders the
obligation to s tanaler agent or the
issuer for conversion of the obligation
into registered form. If such obligation is
not registered within suck 30 day penod,
the bolder shall be subject to sections
185(j} and 1287(s).

(d} Effective Date. These regulations
apply. generally to obligations tssued
after January 20, 19687, However, »
taxpayet mmay choose io apply the rules
of § 1.185-12 with respect to an
obligation issved after December 31,
1842 and on or before January 20, 1087,
which obligation is held afier january
20, 1887,

Par. 4 Section 1.1287-1T is removed.
New §1.1287-1 is inserted in ils placa,
10 read as follows:

§ 1.1287-1 Denis of capitsl gaive

{a) In general Except as provided in
paragraph (c) of this section, any gajn on
the sale or other disposition of a
registration-required obligation beld
after December 31, 1082, that s not in
registered form shall be treated as
ordinary income unless the issusnce of
the obligation was subject to tax under
section 4701. The lerm “registration-
required obligation™ has the mesning
given to that term (n section 163(T)2),
except that cluuse (iv) of subpersgraph
(A} Bhereof ehall nat apply. Therefore,
although an obligation that ks not In

registered form {s described In § 1.183-
5{c)X1), the bolder of such xn obligation
shall be required to trest the guic o the
mle or othar dsposition of soch
obligation as ordinary income. The term
“holder” means the person that wounld
be denied & Joss deduction under section
185{}{1) or denied capltal gain trestment
under section 1207(a).

{b) Registered form-—{1} Obligations
iszved ofter Seplember 21, 1904. With
respect to any obligation originally
issued after September 21, 1984, the term
“registered form™ bas the meaning given
that termn in wection 103(j}(3} and the
regulations thereunder. Therefore, an
obligation that would otherwise be in
registered form is not considered to be
in registered Jorm if it can be tansferred
at tha! time or st any time unt! its
maturity by any means not described in
§ 51.103-1(c). An obligaton that, as of &
particular tirpe, {8 not considered to be
in registered form becanse it can be
transferred by any means not described
in § 5£103-1{c) s considered to be in
registered form at oll imes during the
period beginning with a later time and
ending with the maturity of the
obligation in which the obligation can be
transferred only by s means described
in § 5{.103-1{c).

(2) Obligations—issued after December
31, 1962 and on or before September 21,
1984 With respect 1o any obligation
otiginally issued after December 31, 1982
and on or before September 21, 1984 o
an obligation originally issued after
September 21, 1964 pursuant to the
exercise of 8 warrant or the couversion
of & convertible obligation, which
warTest or obligation [incloding
conversion privilege] was issued after
December 31, 1982 and on or before
September 21, 1904 that obligation will
be considered to be in registered form if
it sutisfied § 51.163-1 or the proposed
regulstions provided in §1.183.-5{c) and
published in the Federal Registey on
September 2, 1963 {48 FR 39953},

(c) Registrotion-required obligations
pot in registered form which are not
subject to section 1287(c}.
Notwithstanding the fact than an
obligation Is & registration-required
obligation that is not in registered form.
the holder will not be subject to section
1257{a) Hf the holder meets the
conditicns of § 1.185-12{c).

(d) Effective Dote. These regulations
apply generafly to obligations issued
after [ancary 20, 1667. However. 8
taxpayer mey choose to apply the rules
of § 1.1267-1 with respect to an
obligetion {ssued after December 31,
1882 and on or before January 20. 1987,
which obfgstion 1s held after Janoary
20, 1987,

PART 802—{AMENODED]

Par. 5. The suthority ditation for
802 contizmes fo read ae follows:

Awthocity: 2 US.C. 7005,

80210 [Amended)

Par. & Section 802.101{c) is amended
by inserting in the sppropeiate places in
the table "§ L185-12 . . . 1545-0700"
and "§ 1.1287-3 . . . 15450780

Approvsd:

Lawrencs B. Gibby,
Commissioner of ntarnal Revenoe.
Ociober 20, 1988,

]. Roger Manix,

Assistant Secretory of the Treosury.
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