jmported Substances; Rutas for Filing a
Pgllhaﬂ

Notice B9-B1

This Notice anforms taxpayers of the
protedures for hling 3 petition requesting
that a substance be added to or removed
from the list of axable substances 1n sec-
Gon 4672(a)3) {"List””) of the Intemnal
Revenue Code {*"Code'"}. These proce-
dures will be adopted by the Internal
Revenue Scrvice in regulations impie-
menting an amendmen( made by section
2001(b) of the Technical and Mis-
cellaneous Revenue Act of 1988 (Pub.
L. 100-647) (7" 1988 Act’’) 10 the 1ax on
certain imperted subsiances under sec-
tion 4672 of the Code. These procedures
will be effective as of Mav @, 1989,

1. BACKGROUND

Seciion 4671 of 1the Code imposes a
tax on the sale or use, after December
31, 1988. by the importer of any taxable
substance. The rate of tax for each tax-
able substance 1s based upan the raie of
tax on the taxable chemicals from which
the taxable substance is derived. The
amount of tax imposed on a taxable sub-
siance is equal 10 the amoumt of tax that
would have been 1/mposed on the taxabie
chemicals vsed as materials in the man-
vfacture of (he taxable substance if such
substance had been manufactured in the
United States.

Section 4672 of the Code provides that
2 substance shall be added to the List if
the Sceretary determines. in consultation
with the Adminisirator of the Environ-
mental Protection Agency and the Com-
missiongr of Customs. that taxable
chemicals constitute more than 50 per-
cent of the weight or more than 50 per-
cent of the value of the matenials used 10
praduce such substance (determined on
the basis of the predarninant method of
pioduction). The Secretary may remove
Irom the List only subsiances that meet
neither the weight nor the value test. 1f
an imponer or exporier of any substance
Tequesis that the Secretary determune
whether such subsiance should be added
to the List or removed from the List, the
Secretary shall make such detecrnination
*athin 180 days after the date the request
was flled,

U. DEFINITIONS

A taxable substance is any substance
l.lm:d in secuon 4672(al3) of the Code.
A laxable chemical is any chemical

Itsted in section 4661(b) that is not
exemnpied from the chemical 1ax by sec-
non 4662ib). For purposes of determin-
ing whether a manufaciurer or imponet
has “‘used’’ a taxable chemical or a tax-
able substance and thus is subject to the
tax imposed on “'sale or use.”” 1axable
chemicais and taxable substances are
used when thev are consumed, whep
they function as a catalys1, or when they
change their characteristics of chemical
composition. However. loss or destruc-
uon through spillage. fire. or other cas-
valty is not considered 3 use. For pur-
poses of compuung the rate of tax for a
taxable substance, the term ''conversion
SJactor™ meansihe pumber of tons of each
iaxabie chemical consumed in the man-
ufacture of one ton of the taxable sub-
stance. and the term '‘percentage’’
means the percentage in the wxable sub-
stance of metal that 15 listed 25 a taxable
chemnical.

The tvpes of taxable substances enu-
merated in section 4672(ai(3) of the
Code reflect the intent of Congress thal
onlv chemicals that are tniended for fur-
ther chemical conversion and certain
metals should be subjeet to the imported
substances tax. Thus. petitions lo add
subsiances (@ the List will be entertained
only for similar tvpes of chermical deniva-
tives and metals. Accordingly. for syn-
thetic orgamc chemicals, the 1erm
“‘substance’ excludes textile fibers,
yarns. and staple. and fabrncated prod-
ucts thal are molded. formed, woven, or
otherwise finished into end-use products.
For inorganic chemicals, the term “sub-
stance” excludes fabncated products that
are molded. formed. or otherwise fin-
ished inte end-use products. For merals,
the term “'subsiance’’ includes cemain
wroughl mela) and scrap.

For petitions based on value, the term
“‘value’" means the average market price
dunng the preceding twelve months of
each material in the chemical formula
describing the productien of the sub-
stance. )

The importer is the person wha enters
a taxable substance into the United Siales
for consumption, use, or warehousing. A
taxable substance is entered into the
Unied Suates for consumption, use, or
warchousing when an entry summary
(Customs Form 7501) is filed with the
appropriate customs officer, 1n praper
form. with estimated dutics aunached.
The person eniering the tazable sub-
stance 15 the person who files the entry
summary Il the person Hiling the entry
summary 1s filing as an agent for another

per=on {for example. the person filing
the entry summary js a Cusioms broker
engaged by the ownerl. then the princi-
pal for whom the agent 1s acnng 13
deemed 1o be the person filing the entry
summary. The exporrer 35 the person
pnamed as shipper or consignor in the
export bill of lading. The {/nited Stares
includes the 50 States. che District of
Columbia. the Commonwealth of Puerto
Rico, any possession of the United
States. the Commonwealth of the North-
emm Mariana Islands, the Trust Termtory
of the Pacific Islands, the continenial
shelf areas (applying the principles of
section 638 of the Code), and foreign
trade zones.

Iil. REQUESTS FOR
MODIFICATIONS TO THE LIST

An imporeer or exporier of any sub-
stance that is not on the List or an impor-
ter or exporier of any taxable substance
may reques! that the List be modified by
either adding or removing such sub-
stance. Any person other than an mmpor-
ter Or exporier may wriie suggesting
modifications to the List, bur sech per-
son may nol pelition. Suggestion leners
do not require a response, and any action
taken on such information is at the dis-
cretion of the Secretary

The request is made by peution 1o the
Commissioner of the Interna) Revenue
Service. Any substance for which it 1s
claamed that taxable chemicais constitute
more than 50 percent of the weight or
more than 50 percent of the valut of the
materials used to produce such subsiance
(determined on the basis of the predomi-
nant method of production) may be the
subject of a petition. A sepasate petition
must be filed for each substance for
which a claim is being made. A separate
petition is required for each molecular
form of any subsiance that can include
more than one molecular form.

IV. FILING OF PETITIONS

Petitions must be addressed to the
Commissioner of the Internal Revenue
Service, Aun: CC:CORP:T:R (Pettion),
Room 4429, Washingion. D.C. 20224,

A petition musi be sent by cerrified
mail, retum receipl requested. A petition
is pol consicdered *'filed"” unul it has
been accepted. A petinion wiil be ac-
cepted anty if it includes all the required
information. Each petition will be
acknowledged by letier mailed within
thirty days of the peunon’s receipt (as
stamped on the return receipt from the
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Post Office) The acknowledgement let-
ter will exther accept the petinon. or
reject and resurn i1 becavse of insuffi-
cient tnformatien. If the petition s
azcepted, its filing date 15 the date the
pehtion was received. I rejecied, the
peuition may be resubmitted with the
additional reguired information, and the
filing daie would be the date the resub-
mitted petizon ts accepted.

1n order 10 be accepiled. the petition
must include the foilowing:

{1} The pame of the substante. in-
cluding s physical staic and
form, that is the subject of the
petiion.

The Harmonized Tariff System
(HTS) nem number as officially
classified by the United States
Customs Service. the Schedule B
e number. and if appiicable the
Chemical Abstract Service {CAS)
mumber. for the substance.

The names. and HTS and Sched-
ule B numbers. and CAS numbers
if applicabie. of all the 1axable
chermicals that constitute the mare-
rials used in the production of the
subsiance.

The name of the process that the
pzuitioner 15 claiming is the pre-
dominant method of groduction
for the subsiance.

{5} The data supponing the petinoner’'s
position that the production process
selecied as the basis Jor the petition
is the pregominant one.

An explanavion of the process
chosen as the predominant method
of producnon of the subsiance,
emphasizing the overail chermical
reacnion from e taxable chemi-
cals 10 the subsiance.

(3)

{d

{6

molecular weisht
unil gquanuties

C. Rate of waax based upon conversion
Juctors.

The following is an example of how 10
calculaie the rate of tax for a substance.

The rate of 1ax for ethylbenzenc,
based upon the unit guannty of each
chemical consumed in production, is cal-
culated a5 follows:

The rate of tax for benzene {$4.87 per

ton) is muliiplied by the conversion

facior for benzene derived from the

above equanion (0 75) which equals
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{7) The swickiometric matenal con-
sumptien formula, assuming a
100-percent vield, based on the
predominant method of produc-
nen. for th: substance that shows
that taxable chemicals constiiute
over 50 percent of the molecular
weithl of over 53¢ percent of the
value of the raw materials used 10
produce the substance. Included in
the formula must be all matcnials,
1axable chemicals. nontaxable
chemscals, solvents and catalysis
not recovered or recveled. that are
consumed 1n the process. If the
request 15 (0 Temove a taxable sub-
stance from the |.ist. the peritioner
must show that the taxable sub-
stance meets neither the weight
nor the value test,
The wunit guantities {(UQ} on a
weight basis of all malenals
mnvolved in the produciion of a uni
of substance. Matenals recycled in
the process would have a UQ based
on the amount consumed, lost, pur-
ged, or destroved per unit of sub-
stance produced.

In the case of 2 petition based

upon value, the value of the mate-

riais multiplied by the unit guan-
titv of each matenal.

(10} The name, address. taxpayer
wentificavion number. and prin-
cipal ptace of business of the
ptiitioner; the name and official
capacity wn such business of the
person {illing out the petition;
any Form 637 registration num-
bers held by the business or the
individuals involved: and the
disirict in which Form 720 is
filed. if any. The pelinon must
include an explananon of the

(8)

(9]

C.H, - CH,=CH,
benzene ethylene

78 28
0.75 1b. 0.28 Ib.

$3.65. The rate of tax for ethylene
(54 .87 per ton} is muluplied by the
conversien factor for ethylene derived
from 1he above equation (0 28) which
eguale $1.36. Thus. the rate of tax that
would have been ymposed on benzenc
and ethvlens used in the United Stares
to produce one ion of eihylbeazenc
eguals 33.65 plus $1.36 or 55.01 per
ion. Therefore, the rale of tax for eth-
ylbenzene, based on the predominant
method of producnon, 15 55.01 per
ton.

peutioner's chigibidity €as an
importer or exporier of the sub-
stance that is the subject of the
peution) o file a peinion, 1n-
cluding the 1vpe aof business and
how long such business has been
conducled.

(11) The statement, signed under
penallies of perjury, that the
petitioner has examined the peti.
non and to the best of peti-
tioner’s knowledge and behef. it

is true, comect. and complele.

V. EXAMPLES OF REQUIRED
INFORMATION

A. Predominant method of produc-
Hon.

The folicwing are examples. accord-
ing to industry sources, of information
satisfving items (4) and (3) of the pen-
tion, rejating 10 the predominam method
of production.

(1) Ethylene oxide is generally pro-
duced by the direct oxidation of
ethvlene. Direct oxidauon has
replaced the chiorohydnn process
as the predominant method.

Ethylbenzene is produced by the
Frizde}-Crafis alkylation beiween
berzene ang ethviene. Only 3 per-
cent of the ethvlbenzene produced
is isolated by superfractionation.

B. Stoichiometric morerial consumpiion
formula.

The following is an example of a
swoichiomeiric formula.

= C.H.CH.CH,
cthylbenzene

106. 1
1 Ib.

D. Unit quaniines formula.

The following is an example of how 10
show. by using uni quantities, that tar-
able chemicals constitute more than 30
peroent of the weight of all the marerials
used in the production of a umt of sub-
slance.

Assume that A, B. C, and D represent

the materials used to produce sub-

stance £, and that A and C are taxable
chemicals,



A - B
0.4 0.3
lb. Ib.

Thus. 2.1 pounds of maierials were
consumed to produce i.0 pound of
substance (0.4 -~ 03 + 0.7 + D7 =
2.1). Of the 2.1 pounds of materials
consumed, .| pounds were taxable
chemicals (0.4 + 0.7 = ]1.1). The
ratio of the amount of taxable chemi-
cals consumed {i.1) to the total
amounl of materials consumed (2.1),
copverted o percent, is the perceniage
by weight of taxable chemicals in the
subsiance.

1.1/2.) x 100 = 52%
Therefors. 52 percent of the weight of
substance E 15 comprised of taxable
chemicals.

v]. PUBLIC NOTICE. COMMENTS.
REQVESTS FOR A PUBLIC
~HBARISG

After a petition has been filed. 2
“*Notice of Filing™™ summarizing the
petition and requesting comments will be
published 1n the Federal Register and in
the Iniemal Revenue Bulletin. The com-
plewe petition will be available in the
Internal Revenue Servics Freedom of
Information Reading Room for copving
by the public. The Notice of Filing will
be based upon the information provided
by the petitionet. The Norice of Filing of
the petinon will include—

(1) the pame of the substance that is

the subject of the pention:
“(2 the HTS and Schedule B number,
and CAS number if applicable;

-{3) the filing date of the penhon:

(4) 2 brief description of the basis for
the petiion,
the claimed predominant method
of production for the substance:

(&) the sioichiometnc material con-
sumption formula for the sub-
stance;

{7} the idenuty of the petitioner; and

(8) the rate of tax for the subsiance,
based upen the conversion factors
derived from the unit quantities
formula, that would appiy if the
determination were made to add
the substance to the List.

Before the determination is made.
consideration will be given (o any wrt-
ten commenis that are subrmuned 1o the
Internal Revenue Service within sixty
days of the date that the Notice of Filing
Is published 1n the Federal Register, [n

(5

—

-+ C -+ D -
0.7 0.7
ib. Jb.

addition 10 substantive comments on the
peunon, the Service requesis comments
that identify the primary importers or
exponers, as approprate, known to have
an adverse interest to the petition, 10
make it more likely that the principal
interested parues will leam of the filing
of the petition. All comments will be
made available for pubhc inspection and
copving. A public hearing will be held
upon wnitten request to the Internal Rev-
enue Service by any person that also sub-
mits wnitten comments. If a public
hearing is scheduled. notice of the time
and place will be published in the Fed-
eral Register.

Vil. DETERMINATIONS

A determination on each petition filed
will be made by the Secretary after pub-
lic notice and an opporsunity for com-
ments. and afier consultation with the
Administrator of the Environmental Pro-
tection Agency and the Commissioner of
Customs. A determination will be made
withip 180 davs afier the date the peui-
tion is filed. The determination period
may be exiended by agreement between
the petitioner and the Commissioner

When a decision is reached. a “*Notice
of Determnination™ will be published in
the Federal Register and in the Internal
Revenue Bulletin. This Notice wili
include—

(1) the determination of the Secretary;

(2} the idenuficauen of the substance,
including HTS and Schedule B
number., and CAS number if
applicable:

a synopsis of the reasons for the

determunation, inciuding the tech-

nica} data on which the determina-

tion 1$ based:

a synopsis of the material com-

ments received for and against the

petition:

{5) the daie of the determination;

(6) the effective date for any modi-

fication to the List; and, in the

case of subsiances added 1o the

List,

the identification of the predomi-

nant method of production of the

substance; and

(8) the rate of tax prescribed by the
Secretary for the substance based
upon the predominant method of
production.

(3)

{4

—

{n

waste = E
! 1.G-
Ibs. Ib.

VIIl. EFFECTIVE DATE FOR
MODIFICATIONS TO THE LIST

The date of the determunation by the
Secretary is not the daie thar a substance
is added 10 or removed from the List.
The effective date of anv modificarion 10
the List wil] be as follows:

Determinations Listed

made berween as of
July I and Seprember 30 ... .. January 1
October 1 and December 31 . Apnl 1
January | and March 31 ..... Julv ]
April | and June 30 ...... ... October 1

As set forth in 1he above tabie, deter-
minations made dunng a quarter will be
reflected in the list of 1axable substances
as of the first dav of the sccond quarter
following the quaner in which the deter-
mination is made. The listing dates
would thus provide at least 90 davs’
notice to persons that would be habie for
1ax upon their use or sale of the newly
listed substance. and to persons that
would no longer be eligible 1o claim a
credit or refund of the tax paid on tax-
able chemicals used in the manufacture.
for export. of subsiances removed frum
the List. The dates are chosen to corre-
spord 1o the calendar quarters on Form
720, Quarterly Federal Excise Tax
Return. which-is th® rewurn fileg by
excise taxpayers.

IX. ADMINISTRATIVE
PRONOUNCEMENT AND
DRAFTING INFORMATION

This document serves as an *'admin-
istrative pronouncement’’ as that 1erm s
described in section 1.6661-31b)(2) of
the Income Tax Regulations and may be
relied vpon 1o the same exiemt as a reve-
nue ruling of revenue procedure.

The callection of information con-
tained in this Notice has been reviewed
and approved by the Office of Manage-
ment and Budget 1n accordance with the
requirements of the Paperwork Reduc-
tion Act (44 U.5.C. 3507) under contro]
number 1545-1117. The estimated aver-
age burden associated with the collection
of information in this Notice is one hour
per respongdent.

These esturnates are an approximanon
of the average time expected lo be neces-
sary for a collection of informanon.
They are based on such information as
is available (o the Internal Revenue Serv-
ice.  Individual  respondentsirec-
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ordheepers may require grealer or less
ume. depending on their parucular <ir-
cumstances.

Commenls concerning the accurazy of
this burden esiimate and suggestions for
reducing this burden should be dirzcted
to the lniernal Revenue Service, Wash-
inglon. D.C. 20224, Attenuion: IR3
Reporis Clearance Officer TR:FP: or to
the Office of Management and Budget.
Paperwork Reduction Proizcl
{(1345-1117). Washingion. D.C. 20503,

List of Countries Requiring Cooperation
With an International Boycott

Notice 85-62!

In order 10 comply with the mandate
of section 99%taK3) of the Initemal Reve-
nue Code of 1954, the Depantment of the
Treasuryv is publishing a current list of
countries which may require pan)zipa-
Lon an. or cogperation with. an imeTha-
tional boycon |within the meaning of
section 999(b)}3) of the Intemnal Revenue
Code of 1954). The list is the samn= as
the prior guarieriv list published in the
Federal Register.

On the basis of the best informalion
currently available 10 the Depanmaznt of
the Treasury. the following covnirres

®may require parlicipalion in. or coopeTe-
tion with. an inlernational borceon
fwithin the meaning of seclion 98%1bwu 3,
of the Iniemal Revenue Code of 1954,
Bahrain
Irug
Jordan
Kuwall
L=banon
Libva
Oman
Qaar
Saudi Arzhia
Syvria
Unned Arzb Emurates
Yemen. Arab Republic
Yemen. Peoples Democratc Repubiic of
Date: September 29, 19B8.

0. Donaldson Chapoton.
Assistanr Secretary for Tax Policy,

{Filed by the Oiflice of the Federal Regis:zr or
Cciober 5. 1988, 8432 m.. and published i tne
issue of the Federal Reguster for Octobzr 6,
1988, 53 F.R 19398)

Normalization of accelerated deprecia-
tion and cost recovery: inconsistent
ratemaking procedures and adjustments

Netice 89-83
Reguianons project P5-107-88 was
opened 1n December 1988 under secuen
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16861)%) of the Internal Revenue Code.
The purpose of this project is to provide
cuidance as to the proper apphcauon of
the normalizanion requiremems for public
vihites filing consolidaied income tax
retuns. The reculanions will address the
use by pubhe utihues of “effecuive rax
rates”” and “consolidated tax adjusi-
ments.”” These procedures are used in
calculanng the ulilny’s income tax
expense for raiemaking purposes by tak-
ing nto consideranon the ax deducuens
and credits of nonreculated afnliates
with which the vtilits files a consolidaied
retorn. The general effect of these proce-
dures 15 10 decrease a utility’'s ralemaking
tax expense.

The Imernal Revepue Service is de-
veloping regulalions that wilt prescribe
the extent. sf any. o which adjusiments
and procedures thal reduce a utiduy’'s
ralizmaking tax expense 1o reflect the rax
losses of nonregulated affiliated com-
panies will be treated as inconsistent
with the normalization rules. These reg-
ulations mav provide tha: the normaliza-
tion requirements are violated by re-
ductions 1o 101a] raicmaking tax expense
achieved through vse of an “effective
tax raie.”” by applicanon of a *"consoli-
dated 1ax adjusiment.”” or by other
adjustments te vttty cost of service
leading to sirnifar results.

To the exient the revulations treat such
folemaking adjustmems as inconsistent
with the normalization requirements.
they will apply to public utility rate
orders that become ““final delermina-
tions’’ {within the meaning of secnion
1.36-6(1)U8Hni) of the regulations) on or
after the effecuive daie of the regulations.
Tne effective date of the regulations will
b= no earlier than June 29. 1989, thiny

2vs afier publication of this notice in
the Internal Revenue Bulietin. Any rate
order thal becomes a final deiermination
before the effective daie and contains
such an adjustment will not be consid-
ersd 1o violate the normalization require-
ments merely becavse it contains such an
adjustment, provided that deferred rax
expense is computed using the statutory
rawe.

Nonrecognition Exchange of U.S, Real
Froperty Interests and Article XI11{3) of
the United States-Canada Income Tax
Canvention

Notice 89-64

This notice provides guidance relating
o nonrrecagnition disiributions and
exchanges by Canadian residents of U.S.

teal property imerests {USRPIL) 1ha
qualify for reduced 12xation under Ary,.
cle XI11(94 of the Unijted State~-Canads
Income Tax Convention (the Treaiy ).
1986-2 C.B. 258. 264. The rules con-
lained in 1his notice will be incorporated
10 Ninul regulations (o be issued under
section B97(d} and (¢) of the lniernal
Revenue Cede. and will be effecuve for
any period in which a USRPI mav be
disposed of wih reduced taxaion under
Article X!HH9) of the Treary.

A foreign person that disposes of 2
USRPI is generally subject 1o U.S,
income taxation under section §97(a) of
the Code. Arucle XHI1(9) of the Treary
provides for a redoction in the amount of
eain subject 10 U.S. taxation when a
resident of Canada alienaies ceriain
USRPIs. 10 the extent the cam is anribu-
13ble to the period before January |,
1985. In order 1o qualify for the reduced
LU.S. income 1axation under the Treary,
the Canadian resident had to own the
USRPI1 on Septernber 26, 1980, and be a
resident of Canada on that date, or the
USRPI had 10 be acquired by the Cana-
dian resident in an alienation of property
that qualified as 2 nonrecognition rans-
acuion for purposes of taxauon in the
United States.

Section 337 of the Code generally
provides for nonrecognition treatment on
the distribulion of propeny in 2 distribu-
non pursuant io section 332, The non-
recognition (reatment provided under
secuon 337 mayv be orermidden by sec-
tion B37tdit]). which specifies that a for-
e1zn corporation shall recognize ecain on
the distnibunion of a USRPI except to the
extent provided in regulanions or in sec-
non 897tdit2y. Under the regulations
implementing section 897¢d}. 2 Canadian
corporation that distributes 2 USRPL, the
gain inherent in which would qualifs for
reduced 1axation under the Treaty. mus
recognize gain on the disinbution unless
the following requirements of section
V.E97-3T(e)2){i) of the Temporary
Income Tax Regulanons are mev (1) the
distribulee must be subject 10 LS.
income taxation on a subsequent disposi-
teon of the USRPL; (2) the distributee s
basis in the USRP] must be no greater
than the Canadian corporation’s basts in
the USRP] before the distribution, 1n-
creased by the amount of gain (f any)
recognized by the Canadian corporauion
on the distribution and added to the
adjusted basis under the otherwise apph-
cable provision. and (3) the Canadian
corporation must comply with the filing
requirements of puragraph d i of
section } 897-5T.



