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indlan Trit <) Govmments Treated as
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acniow: Notice of proposed rulemskiog
by cross-relerence to lemparary
regulations.

sUMMARY: [n the Rules and Regulations
portion of this Federa] Register, the
Internat Revenue Service is lasuing
temporury regulations that relate to the
treatment of Indian tribal governments
as States for certain purposes, The text
of those temporury regulations also
serves as the comment document for
this proposed rulemaking.

DATER Writlen comments and requests
for a pablic bearing munt be delivered
by July 8. 1984, The amendments wre
proposed to be effective generally for
taxable years beginning after December
31, 1982, and before Junuary 1, 1985,
ADDAESE: Send comments and requests
for a public hearing to: Comminssioner of
Internal Revenue, Attention: CC:LR:T
(LR-221-83}). Washington, D.C. 20224,
FOR FURTHER INFORMA TYON CONTACT:
Linda M. Kroening, Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
D.C 20224 (Attention: OC:LR.T) {202~
566-3288] (oot w toll-free call).
SUPPLEMENTARY INFORMA 110K
Background

The temporary regulations in the
Rules and Regulations portion of this
issue of the Feders! Register edd Part
305 to Title 26 of the Code of Federal
Regulations. The final regulations, which
this document proposes o base oa thoss
temporary reguletions, would amend
Part 301 of Title 28 of the Code of
Federa) Regulations.

The regulations provide guidance with
respect to the treatmen. of Indian tribal
governments an States for certain
purposes under sections 77018 }{40) and
7871 of the Internal Revenue Code of
1954. a3 added 1o the Code by sections
202 and 203 of the Indian Tribal
Governmenta! Tax Status Act of 1962
{Pub. L. 97473, 98 Stal. 2008, 2611). The
regulations are 1o be issued under the
auvthority contained in section 7805 of
the Internal Revenue Code of 1954 {BBA.
Stat 917, 28 U.S.C. 7805). For the text of-
the temporary regulations, see FR Doc.
84-12118 (T.D. 7952) published in the
Rules and Regulations portion of this
insue qf the Fedoral Register. The
presmble to the temporary regulations
provides s discussion of the rules.
Spocial Analyses

The Commissioner of Internal
Revenue has determined that this
proposed rule is not & major rule s»
deflined in Execvtive Order 12291 end
that u Regulatory Impact Analysis is
therefore not required.

Although this document J» » notice of
proposed rulemaking tbat sclicite pubbe
ormments, tbe Intemal Revenue Service
has concloded that the regulations
proposed berein are interprelative and
that the notice and public procedure
requirements of 5 U.S.C. 353 do not
apply. Accordingly, no Regulatory
Flexibility Analysis s required by
Chapter 8 of Title 5 United States Co?e

Comments and Requests for a Public
Hearing

Before adopting these proposed
regulztions, consideration will be given
to &ny written comments that are
submitted {preferably sever copies) to
the Commissioner of Internal Revenue.
All comments will be available for
public inspection and copying. A public
hearing will be held upon written
request 10 the Commissioner by any
person who bas submitted written
comments. I ¢ public hearing is held,
notice of the time and place will be
published in the Federal Registar.

The collection of information
requirements contained in this notice of
proposed rulemaking have been
submitied to the Office of Management
and Bodget {OMB] {or review under
section 3504 (h] of the Paperwork
Reduction Act. Comments on these
requirements should be sent to the
Office of Information and Regulatory
Affairs of OMB, Attention: Desk Officer
for Internal Revenue Service, New
Executive Office Building. Washington.
D.C. 20503. The Internal Revenue

Service requesty that persons submitting

comments oo these requirements to
OMB also send copies of those
comments to the Service.

Drafting Informatios

The principal asthor of these
proposed regulations is Linda M.
Kroening of the Legislation and
Regulations Division of the Office of
Chief Counsel. Intemal Revenue
Service. However, personnel from other
offices of the Internal Revenue Service
and Treasury Department pariicipeted

in developing the regulations, on metters

of oth substance snd style.

List of Subjects io 28 CFR Part 301

Administrative practice and
procedure, Bankruptey, Courts, Crime,
Employment taxes, Estute taxes. Excise
taxes, Gift taxes, Income taxes,
Investigations, Law enforcement,
Pennlties, Peasions. Statiatics, Taxes,

Maclosure of information filing
reguicernents Indian tribal government,
Rowscoe 1. Egger. b

Commissionar of internal Revenue
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DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 205
{T.D. 7982}

Temporary Procedural and
Admin|strative Tax Reguistions; Indian
Tribal Governments Treated ss Statea

, for Cartain Purposes

AOQENCY: Internal Revenue Service,
Treasury.
acnos: Temporsery regulstions.

stMuany: This document provides
temporary regulations relating to the
treatment of Indian tribal govemments
as States for certain purposes. Changes
1o the applicable tax law were made by
the Indian Tribal Governmental Tax
Status Act of 1962 The regulations
provide guidance to Indian tribal
governments thet are eated as States
for certain purposes. In addition, the
texi of the temporary regulations set
forth in this document serves as the text
of the proposed rulemaking in the
Proposed Rules section of this issue of
the Feders! Register.

DATEE The regulations are generally
effective for taxable years beginning
after December 31, 1982, and befare
Jsnuary 1, 1965

FOR FUNTHEN INFORMATION CONTACT:
Linda M. Kroening of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 13111
Constitution Avenue, NYY., Washington,
D.C. 20224 [Altention: CC.LR:T) {202-
566-3288] (not a toll-free call).
SUPPLEMENTARY INFORMATION:

Background

This documeat contaios temporary
regulations relating to the reatment of
Indian tribal governmenis e» States for
certain purposes under sections 7701
and 7871 of the [nterns]l Revenue Code
of 1954, aa added to the Code by

pectons 202 and 203 of the Indian Thnk.
Governmental Tax Status Act of 1942
(Puh. L. 97-473. 96 Stal. 2808, 2811).
Further, a new Part 305, Temporary
Procedural and Administrative Tax
Regulations Under the Indian Tribal
Governmental Tax Status Act of 1962, is
added by this dpcumeni to Title 26 of
the Code of Federal Regulations. The
temporary regujations will remain in
effect until superseded by final
regulations on this subject.

Explacation of Provisions

Generally, for taxable years 1883 and
1384, the regulations provide that an
Indian tribal governipent may b= reated
a» a State for certain Federal tax
purposes. For purposes of the
regulations, the governing bedy of &
tribe, band. pueblo, community, village
or group of Indians, or Alasks Natives,
will qualify as an Indian wibal
governinent upon a determination by the
Internal Revenue Service that such
governing body exercises governmental
functions. Designation of a governing
body as an Indian tribal governmentl
will be by revenue procedure. If a
governing body is not currently
designated by the applicable revenve
procedure as an Indian tribal
government, and such governing body
believes that it qualifies for such
designation, the governing body may
apply for a ruling from the lnternal
Revenue Service. Suck governing body

,will qualify a3 ap Indian tribai

government, for purposes of these
regulations, only upon oblaining a
favorable ruling from the Internal
Revenue Service. The regulations
provide instructions for applying for =

Similarly, # subdivision of n
designated Indian tribal government
may be treated as a political subdivision
of u State for cerain Federal tax
purposes if the Internal Revenue Service
determnines that the subdivision has
been delegated the right to exercise one
o1 more of the substantial govenmental
functions of the indixn tribal
government. Designationof &
subdivision of an Indian tribal
government &s a political subdivision of
a State will be by revenue procedure. I
& subdivision of an Indian tribal
government s ot currently designated
by the spplicable revenue procedure as
s political subdivision of a State. the
subdivision may spply for a ruling from
the Internal Revenue Service. Such
subdivision of en Indian tribal
government will qualify ss & political
subdivision of s State, for purposes of
these regulations. only upon obtaining a
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favorable ruling from the Internal
Revenue Service.

The regquiations sef {orth the sections
of the iniernal Reverrue Code of 1054
under which designated Indian tribal
governments and subdivisions of [ndian
tribal governments shall be trested as
States or political subdivisions of Statey.
In addition, special rules {or excise tax
exemptions and tax-exempt bonds are -
provided, including the requiretnent that
+0 sasential governmenta! lunction be
exercised, '

Special Analyses

The Treasury Department has
determined that this temporary
regulation is not subject to review under
Executive Order 12291 or ths Treasury
and OMB implementation of the Order
dated April 29. 1983. The notice of
proposed rulemaking relating to the
teatmeni of Indian triba) governments
as States for certain purposes in the
Proposed Rules section of this issue of
the Foderal Register describes the
applicability of the Executive Order to
both the proposed angd final regulations.

No general notice of proposed
rulemaking is required by 5 U.5.C. 553(b}
for temporary regulations. Accordingly.
the Regulatory Flexibility Act does not
apply and a Regulatory Flexibility
Analysis is not required for this rule.

The collection of information
requirements contained in this
regulation have been approved by the
Office of Management and Budget
{OMB] under section 3507 of the
Paperwork Reduction Act. [Control No.
1545~-0823)

Drafting Information

The principal author of these
temporary regulstions is Linda M.
Kroening of the Legislation and
Regulations Division of the Office of
Chief Counsel, Interna] Revenuye
Service. However, personne! from other
offices of the Internal Revenue Service
and Treasury Department participated
in developing the regulations, on matters

of both substance and style. .

List of Subjects in 38 CFR Part 305
Texes, Indian tribal government

Adoption of Amendmects 1o the
Regulations

Accordingly. a new Pert 305,
Temporary Procedural and
Administrative Tax Regulations under
the Indian Tribal Government Tax
Status Act of 1982, Is added to Title 28 of
the Code of Federa! Regulations, and the
following temporary regulations are
adopted:

Parsgraph. Subchapter F of 26 CFR is
smended by adding s new Part 35 Lo
read as follows:

PART 35—TEMPORARY
PROCEDURAL AND ADMINISTRATIVE
TAX REGULATIONS UNDER THE
THDIAN TRIBAL GOVERNMENTAL TAX
STATUS ACT OF 1982

Bec
306.7701-1 Definition of Indian tribal
FOVerTDent.
305 7671-1 Indiab tribal governments trested
us States for certain purposes.
Authorily: Section 7805 (88A Stat 917,20
U.S.C. 7005] Interna! Revenoe Code of 1054

§ 3057701-1  Definition of indian tribal
govermment. .

(&) Definition. A governing body of a
tribe. band, pueblo, community, village,
or group of bative American Indians, or
Alasks Natives, gualifies as an indian
tribal government upon determination
by the Internal Revenue Service that the

overning body exercises governmental

ctions. Designation of a governing

body as an Indian tribal government
will be by revenue procedure. I &
governing body is not currently
denignated by the applicable revenus
procedure us an Indian triba)
government, and such governing body
believes that it qualifies for such
designation. the governing body may
apply for a ruling from Internal Revenue
Service. In order to qualify &s an Indian
tribal government, for purposes of
section 7701(e)(40} and this section, such
governing body must receive & favorable
ru}ing from the [nternal Revenue
Service. The requent for a ruling shall be
made in sccurdence with all applicable
procedural rules set forth in the
Statement of Procedural Rules {28 CFR
Part 801} and any applicable revenus
procedures relating 1o the submission of
ruling requests. The requeat shall be
subrnitted to the Internal Revenue
Service, Associate Chief Counsel
{Technical), Attention: CC:INIX:S, room
8545, 1111 Constitution Avenue. NW.,
Waghington. D.C. 20224.

(b) Effective date. The provisions of
this section are effective afier Decamber
31, 1962

§ 30570711 indian tribal govermments
treated ss states ke Cortain purposes.
{a) In general An Indian tribal
government, as defined in section 7700
[a}(40] and the regulations thereunder,
shall be treated as a State.and s
subdivision of an Indian tribal
government, as determined under
section 7871(d] and paragraph (e} of thia
section, shall be treated au & political
subdivizion of a State. under the

following sections and regulations
thereunder—

{1} Section 170 [relating to wncome 1a»
deductions for charitable, etc.,
contributions and gifts), sections 2055
and 2108{a)(2) [relating to estate tax
deductions for tranefers of pubtic.
charitable, and religious uses], and
section 2522 {relating to gift tax
deductions for charitable and similar
gifts), for purposes of determining
whether and in what amount any
contribution or transfer to or for the use
of an Indian tribal government {or
subdivision thereof] is deductible:

{2) Section 164 (relating to deducl:ons
for taxes);

(3) Section 511{a)(2}{B] (relating to the
taxation of colleges and universities
which are sgencies or instrurnenta'ities
of governments or their political
subdivisions); '

{4] Section 37[e){B){A) {reiating 10
certsin public retirement systems).

{5) Section 41(c){4] [defining “'State”
for purposes of credit for contributions
to candidates for public offices];

(8] Section 117(b){2H{A) (relating ta
scholarships and fellowship grants);

{7) Section 403(b)}{1){A}if) (relating 1o
the taxstion of contributions of certain
employers for employee annuities):

{8) Chapter 41 of the Code [relating to
tax on excess expenditures to influence
legislation); and

(9) Subchapter A of chapter 42 of the
Code (relating to private foundations}.

{b) Special rule for excise tax
provisions. An Indian tribal government
shall be treatled as u State, and a
subdivision of an Indien tribal
government shall be treated an a
political subdivision of a State, for
purposes of any exemption from, credn
or refund of. or payment with respect tu
an excise lax imposed on a transaction
under—

{1) Chapter 31 of the Code [relating to
tax on specisl fuels);

(2) Chapter 32 of the Code [relating 1n
manufacturers excise taxes):

(3) Subchapter B of chapter 33 of the
Code (relating to communications excise
tax); and

{¢) Subchapter D of chapter 38 of the
Code {relating to tax on use of certain
highway vehicles}, if, in addition to
satisfying all requirements applicable 10
a similar ransaction involving a Staie
[or political subdivision thereof} unde:
the Code, the trmnaaction involves the
exarcise of an essential governmental
function of the Indian tribal gavernment
8 defined in paragraph {d) of this
section. .

(c) Specio! rule for tax-exempt bonds
Axn Indian tribal government shall be
treated a2 4 State and a subdivision of
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an Indian tribal government shall be
ireated mp # political subdivimon of
State for purposes of any oblgation
ispued by such government or
subdivision under section 103 (refating
1o interest on certain governmental
obligations) if such obligation is part of
an issue substantially all of the proceeds
of which are 1o be used in the exercise
of an easential governmental function,
an defined in paragraph {d} of this
section. For purposes of section 7871
and this section, the “substentially all™
test is the same a¢ that provided in

§ 1.103-8{a}{1)(i}. An Indian tribal
government shall not be treated s a
State and & subdivision of an Indian
triba! government shall not be treate as
& political subdivision of a State,
bhowever, for issues of the following
private sctivity bonds—

(1} An industrial development bond
(as defined in section 103{b)(2)}

(2} An obligation described in section
103(1}(1}{A) {relating to scholarship
bonds): or

{3) A mortgage subsidy bond {as
defined in section 103A([b}{1), without
regard to section 103A(b){2)].

(d) Essential governmental function.
For purposes of section 7871 and this
section, an essential governmental
function of an Indian tribal government
{or portion thereof] is » function of a
type which is—

{1) Eligible for funding under 25 U.S.C,
13 and the regulations thereunder;

(2} Eligible for grants or contracts
under 25 U.S.C. 450 ([}, (], and (h) and
the regulations thereunder: or

(3} An essential governmental
function under section 115 and the
regulations thereunder when conducted
by a State or political subdivision
thereof.

(¢} Treatment of subdivisions of
Indian tribal governments as political
subdivisions. A subdivision of an Indian
triba) government shall be treated na a
political subdivision of » State for
purposes of section 7871 and this section
if the Intemal Revenue Service
determines tha! the subdivision has
been deleguted the right to exercise.one
of more o?the substantial governmental
functions of the Indian tribal
government. Designation of 8
stbdivision of an Indian tribal
government as a polilical subdivision of
s State will be by revenue procedure. If
a subdivision of an Indisn tribat

overnment is nol currently designated
Ey the applicable revenue procedure np
s political subdivision of a State, and
such subdivision believes that It
qualifies for such designation, the
subdivision may apply for a ruling from

the Interna] Revenue Service. In order to
quehfy as » politcal subdivision of &
State, for purposes of pection 7871 and
this section, such subd. vision must
receive a favorable ruling from the
Internal Revenue Service. The request
for a ruling shali be made in accordance
with all applicable procedural rules set
forth in the Statewent of Procedural
Rules (28 CFR Part'801) and any
applicable revenue procedures relating
to submission of ruling requeats. The
request shal] be submitted to the
Intemal Revenue Service, Associate
Chief Counse! {Technical), Attention:
CC:IND:S, Room 8545, 1111 Constitytion
Ave, NW, Warhington, D.C. 20224,

(f) Effective datze—(1} in genergl
Except as provided in paragraph (f){2) of
thiy section, the provisions of this
section are effective after December 31,
1882

{2} Specific effective dctes. Specific
provisions of this section are effective
as foliows:

(i) Provisions relating to Chapter 1 of
the Internal Revenue Code of 1054 {other
than section 103 and section 37[e){8)(A))
shall apply 10 taxable years
after December 31, 1882, and before
January 1, 1985;

(if) Provisions relating to section
37(e)(8)(A} shall apply 10 taxable yesrs
beginning after December 31, 1082, and
before January 1, 1984;

{iii) Provisions relating to section 103
shall apply 1o obligations issued after
December 31, 1882, and before January
1, 1585;

{iv} Provisiona reiz¥%ng .0 chapter 11
of the Code shall apply to estates of
decedents dying after December 31,
1982, and before January 1, 1005;

{v]) Provisions relating to chapter 12 of
the Code shall apply to gilts made after
December 31, 1882, and before January
1. 1885; and

{vi) Provisions relating to taxes
tmposed by subtitle D of the Code shall
take effect on January 1, 1683 and shall
cease lc apply at the close of December
31, 1684,

There Is 8 need for immediate
guidance wilk respect to the provisions
contained in this Treasury decision. For
this reason, it s found impracticable to
issue It with potice and public procedure
under subsection [b) of section 553 of
Title 3 of the United States Code or
subject to the effective date limitation of
subsection (b) of that section.

This Treasury declelon is issued under
the suthority conlained in section 7805

of the Internal Revenue Code of 1954

{8aA Stat, 917, 26 U 5 Taqn)

Rowcos L Egger, Jr.,

Coguniseioner of Internal Revenve.
Approved: April 18, 1084,

Ronald A Peerlnan,

Acting Axsistant Secretary of the Treosury
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