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[Codc Sec. 7032AJ 

I F  I )  the decedeu~ and the spouse held property as community property, and 2) special use valuat~on is elected for the portion 
of the property subject to the decedent's community property interest, must the spouse, who is not ad heir of the decedent's 
interest, execute the agreement required under section 2032A(d)? 

ISSUE 2. -- .- 

For purposes of section 2032A(d)(3) of the Code, docs the notice of election substantially comply with the election 
rcyuirements for special use valualion? 

The decedent died in 1987 a resident ot* State. At the time of his death, the decedent and his spouse owned certain ranch 
property as ct?rnrnunicy property. Under the terms of the decedent's will, the portion subject to the decedent's community 
property interesl passed to his son and grandson. The decedent also owned other ranch property as his separate property. 

Un the federal estate tax return filed for the estate, the executor indicated that an election was being made to specially value, 
under section 2032A of the Code, some of the decedent's property, including the ponion of the ranch property subject to the 
deccdcnt's community property interest. A notice of elcction and contemporaneously executed agreement were attached to the 
return. 

Some of rhe information that was required, under section 70.2032A-8(aH3) of the regulations, to be included in the notice of' 
election was omitted. Much of the omitted infom~ation is, however, stated in the agreement. That is, the agreement includes a 
legal description of the property, the decedent's taxpayer identification number, and the identification numbers and addresses 
of the qualified heirs. Similarly, the adjusted values and method used in determining rhe special use value are also stated in the 
agreement. However, neither the notice of election nor the apeenlent provides a statement of ownership, a statement of 
material participation, or affidavits describing the material participation. 

The agreement was signed by the decedent's son and grandson, as the qualified heirs, and was vatid and binding under State 
law. The agreement states that the parties approve of the election made for the described property and that they agree to pay 
any additional estate tax imposed under section 2032A. The surviving spouse did not sign the agreement. 

LAW AND ANALlrSIS -- 

Seclion 2032A(a)(I) of the Code provides that if the executor elects the application of section 2032A and files the 
agreernent referred to in subsection (d)(2), then the value of qualified real property shall be its value for the use under which it 
qualifies. 

Section 2032A(dX1) and (2) of the Code provides that the elcction shall be made on the fedenl estate tax return. The 
aueement refk'errcd to is a wrrttcn agreement signed by each person who has an interest in any property designated in such 
agreement consenting to the imposition of the additional estate tax with rcspect to such property. 

Section 2032AIdK3) of the Code provides that the Secretary shall prescribe procedures which provide that in any case in 
which (A) the executor makes a timely election, and (B) substantially complies pith thz regulations with respect to such 
election, but the notice of election, as filed, does not contain all the required information, or the signatures of one or more 
persons required to enter into the agreement are not included in the agreement, as filed, or the agreement does not contain all 
lhe required information, the executor will have a reasonable period of time (not exceeding 90 days) after notification of such 
failures to provide such information or agreements. 
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Section 20.2032A-S(a)(3) of the Es:atr Tax Regulations provides that an elccliun is made by attaching ro the estate tax 
return the agrcemerlt and a notice of election containing foiincen separate itenis of required informL3tion. 

Section 20.2032A-S(c) of thC rregiilations provjdcs that the agreement must be exccuted by :tll parties who have any interest 
111 the propem being valued based on its qualified use as of the date of the decedent's death. In the case of a qualified heir, the 
agreement must consent to personal l ~ ~ b i l i t y  under section 2032A(c) in the event of cenain early disptions of the propery or 
early cessation of the qualified use. I 'he agreement is to be a forrn that is binding on nll plirties having an Interest in the 
ProPerry 

In this case, the decedent and the spouse owned certain ranch prrlperty as community property until the decedent's death. 
However, the spouse was not an heir ofrhe portion ofthe property suhject to the decedent's cornmunity property interest. 
Rather, the decedent's son and grandson are the qual~fied heirs. Thus, upon the decedent's death, the entire propcrty that hdd 
been owned as community property was [hereafter hetd try the spouse and  the heirs of the decedent's interest. 

Because section 2032A(d)(2) of the Code requires that the agreement be signed by each person who has an interest in the 
specially valucd property, the focus of consideration, in this case, is  on the character of the spouse's community property 
interest to determine whether she possessed an interest in the specially valued p r o p e q ,  for purposes of section 2032A(d). 

Under applicable local law, the character of a surviving spouse's community property interest, after spouses have held 
property as community property and one of the spouses has died, is one of  a tenancy in conunon with the heirs of the deceased 
spouse's interest. See Estate of B r i g h ~ u  Unlled States, 658 F.2d 999 (5th Cir. 198 1). Thus, upon the death of one of the 
spouses, the property (theretofore held as cornmuni~  property) is subject to the surviving spouse's right, as a tenant in 
common, of partition. Because the surviving spouse and the heirs may partition the property and thereafter own separate and 
divided tracts, a surviving spouse is  not regarded as having an interest in the property subject to a dcceased spouse's 
community property interest, for purposes of section 2032A(d). See Estate o m n  v. Commissioner, 84 T.C. 789 ( 1985). 

In this case, because the spouse became a tenant In common with the heirs of the decedent's community propeq interest, 
upon the decedent's death, the spouse is not regarded a having an interest in the specially valued property, for purposes of 
section 20?2A(d) and section 20.2032A-8(c). Consequently, it  is not necessary for the spouse to execute the agreement 
required under section 203?A(d) of the Code. 

ISSUE -- 2 

Under section 2032A. an executor may make an election for special use valuation by attaching to the federal estatr tax return 
a notice of election and agreemetit. The notice of election must contain certain information, including a Iegal description of the 
property to be specially valued, the decedent's taxpayer ~dentification number, the taxpayer identificatiori numbers and 
addresses of the qualified heirs, the adjusted values, tile method used in determining the special use value, a statement of 
ownership, a statement of material participation. and afidavits describing he  material pmicipation. Section 20.2032A-8(a)(3). 

If the notice of election, as filed with the estate tax return, dues not include all of the required information but the executor 
has substantially complied pith lhe regulations for making  he election, the executor will be permitted to perfect the notice of 
election. H.R. Rep. No. 861, 98th Cong., 2d Sess. 124 I .  However, some of the informational requirements of section 
20.203ZA-8(a)(3), with respect to the notice ofelect~on, relate to the substance of the election and must be included when the 
notice of election is originally filed. Estxe of Strickland v. Commissione~, 92 T.C. No. 3 (1989). In addition, the agreement, as 
originally filed, must at a minimum be valid under state law and must include the signatures of alt parties having a present 
interest or a remainder intcrest other than an interest having a relatively small value. See H.R. Rep. No. 861, above cited, at 
124 1 ; sectioll20.2032A-8(~). Thus. sl~gtit technical failures will not disqualib an estate from the benefits of special use 
valuation. Estate of McDonald v: Commissioner, 853 F.2d 1493 (8th Cir. 1985). 

Under applicable local law, when two instrument3 are executed together as part of a single transaction, the instruments may 
be read together and construed with reference to each other. Therefore, the information contained in one of the instruments is  
treated as corresponding to the other instrument. See Shield v. Shield, 286 S.W.2d 252 (1955). 

In this case, the notice of election is incomplete in that i t  does not include some of the information required under section 
20.2031A-S(a)(3) for an election. Some of the omitted information relater; to the substance of the election and, lo have an 
effective election in this case, that information must have been included in the notice of election when it was originally filed. 
Nevertheless, thar information is contained in the agreement filed with the notice of election. 
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Since the notice of election and agreement were executrd together as pan of a single transaction that is valid and binding 
under ~ t n t i  law, the information included in the agreement is construed as also pertaining to the notice of election. Because 1) 
 he notice of election and agreement, construed together, contain all of the requisite information relating to the substance of the 
election, and 2) the decedent's son and grandson, the parties having an interest in the specially valued property, have signed the 
agreement and are bound by it, there was substantial compliance with the requirements of the regulatioi~s for making the 
election. Therefore, under the facts oi'this case, the omissions are regarded as minor technical failures. Compare Estate of 
Killion v. Comrn i s s i z r ,  T.C. Memu. 1988-244 (in which there was no substantial compliance with the election requirements 
because the notice of e l e c t i ~ i ~  included almost none ofthe required information). Consequenlly, the notice of election may be 
perfected to contain ail of the information t h a ~  is  required under section 20.2032A-8(a)(3), including the information already 
provided in the agreement and the information omitted from both the notice of election and the agreement. 

ISSUE I --- 

I f  I )  the decedent and the spouse held property as community property, and 2) special use valuation is elected for the portion 
of the property subject to the decedent's conmunity property interest, it is not necessary for the spouse, who is not an heir of 
the decedent's interest, to execute the agreement required under section 3032A(d) because the spouse. as a tenant in common 
after the decedent's death, does not have an interest in the portion of the property that is specially valued. 

ISSUE 2 

For purposes of section 2032A(d) of the Code, the notice of election substantially complies with the election requiremenls 
for special use valuation. The notice of election, therefore, may be perfected pursuant to section 2032A(dX3) of the Code. 

A copy of this technical advice memorandum is to be given to the taxpayer. Section 61 10Cj)(3) of the Code provides that it  
may not be used or cited as precedent. 
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lSSUES 
1 )  Whether a disposition of qualified real property by a qualified heir to an  uncle is a disposition to a member of the 

heir's family within the defintion of section 2032A(e)(2) o f  the Internal Revenue Code as applied to rstare's of decedents 
dying before December 3 1,  198 1 ? 
2 )  Is a subsequen~ transfer ofthe qualified property from the uncle to 3 trust of which the income betieficiary and 

ha tder of a general power of appointment is the uncle's mother a dispusition of the qualfied property to a member of the 
uncle's family within the meaning of section 1032A(c)(l)(A)? 
3) Whether co-tenants who held property with the decedent as of the decedent's date of death and who do not receive 

p r o p e e  from the decedent have to be parties signing a section 2032A agreement penaining to property held in co- 
tenatlc) '' 

FACTS 

A died on Datc I ,  owning X and an undivided one-half interes~ in Y real estate. A's estate elected to value A's interest 
in X and Y at their qualified use values pursuant to section 2032A of the  [*4] Code. A's qualified heirs including 13, 
A's daughter, executed section 2032A <= t 1; agreements and consented to personal liability for any additional tax 
imposed on the estate. One-fourth o f  A's residuary estatc including X and a one-eighth undivided interesr in Y passed to 
B. I t  is represented that the other co-tenants of Y did not execute the section 1032A agreement. 

On Dare 2, B sold 52 acres of X to her uncle (A's brother), C. On Date 3,  C exchanged the 52 acre tract in X for a 42 
acre tract of land owned by Trust M. Subsequently, on Date 4, C sold the 42  acre tract. C's mother, U is the  sole income 
beneficiary crf the  trust. D also possesses a right to corpus if Income is insufficirnr and a general power of appointment 
under the trusr. In addition, on Dale 3, I3 sold her one-eighth interest in Y to her uncle, C. On Date 3, C sold his 
ifiterest in Y to a nonfa~nily member. 

[SStlES # I  AND #2 
5. 
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