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DEPARTMENT OF THE TREASURY
internal Revenue Service

26 CFR Part 1
(7.D. 8430)
RiN 1545-AQ07

Procedure for Monltoring Compllance
With [ mw-Income Housing Credit
Requl. _ments; Correction

AGENCY: Interns! Ravenue Sarvice,

ACTION: Correction to fins] regulations.

SUMMARY: This document contains
comrections to Treasury Decision 8430,
which was published in the Federsl
Register for Wednesday, September 2,
1992 (57 FR 40118). The final
regulations relate to the requirement
that State allocation plans provide s
procedure for State and Jocal housing
credit agancies to monitar for
compliance with the requirements of
saction 42 of the Internal Revenue Code.

EFFECTIVE DATE: fune 30, 1993.
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FOR FURTHER INFORMATION CONTACT;

Paul F. Handlemen, (202) 622-3040 (nat

8 toll-free call}..

SUPPLEMENTARY INFORMATION:

Background =~ = | ‘
Tha fine! regulsations that are the

subject of these carrections provide

rules under section 42 of the Internal -

Revenue Code requiring Siste and local

housing credit agencies 1o report any

noncompliance to the Internal Revenus
Service. - ’

Need for Correction )
As published, T.D. B430 contains
errors which may prove to be

misleading and is in need of
clarification.

Correction of Publication

" Accordingly, the publication of the
final regulations (T.D. 8430), which was
the subject of FR Doc. 92-21156, is
corrected as follows: o

1. On page 40122, column 2, § 1.42~
5{c)(2)(i). line 1, the languaga “(i}
require that the Agency review the™ is
carrected to read (i} Require that the
Agency review the™, :

2. On page 40122, column 2, §1.42—
s{c)(2){ii). line 1 the language *'{ii)
comtain at least one of the”™ is corrected
to read '*(ii) Contain at leas! chie of the”,
Cynthia E Grigsby, .

‘Alternate Federal Register Liaisan Officer,
Assistant Chisf Counsel {Corporate), -
“IFR Doc. 93-2091 Filed 2-8-93; 8:45 am]
BILUNG CODE d2230—01-M .
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26 crn Purl_!

7.0, 8430] ~——-
RIN 1545-A007

Proceduu for Monltodng Compllunou
With Low-income Houtlng C.ndlt =
Roqulremem e '.' =t

Correction -

. In rule document 92-21150 beginm.ng
on page 40118 in the {ssue of .
Wodnesday, September 2, 1992 mako -
the following corrections: ... ..-. ;.

§1.42-5 {Comchd] Sl e TR

1. On page 40122, ir the second S
column, in § 1.42-5(c}{(1){vii), in the -.-——-
third line, **43(d))" should read “42[&)3"

2. Dnthosamepnga,inthsthmi -
column, in § 1.42~5(c)(3), in-ths fourth
line, “(c}2) and [2]" lhou]d rcad “[cl[l] :
m d (z)u B -

3. On page 40123, in the 2d colnmn. =
m §1.42-5(s)[2), in the 11th lipw,- - ~

“(c)H2(ii}{A).(B} or (¢} should md
“{c)f2)(ii}{A).(B) or (C)"~ "~ - e

4. On the same page, in thaﬁm-d :

column, in § 1.42-5(D(1)(ii}. in the sixth

‘line, “preforms” shou.lni read

Ll Porfom”

mm1m R,
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Paperwork Reduction Act

The cellection of information
contained in this final regulation has
been reviewed and spproved by the
Qffice of Managemern:t and Budgel in
accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3504({h}}

. under control number 15¢5-1291. The

v-1)
R
P‘.:

DEPHHT“1ENT OF THE TREAS-JHY
Interr'al Revenue Serwce

26 CFF! Parts 1angd 622
[T.D. 8450] -
RIN 1525-A0Q07

Procecure for Monitonng Con;;iiance
With Law-Incoma Housurg Credit
heguirements

asExZy: Internal Revenue Service,
Greasury.,
£ZTion: Final regulations,

suMntaRy: This document contains final
Inzeme Tax Reguialions relating to the
rezuirament that State allocation plans
p-evids a procedure for Stzte and local
rpusing crecit agencies to monitor for
compliangce with the requirements of
reztipn 42 of the Internzl Revenue Code.
Sizte end local housing credit agencies
2re to report any noncompliance to the
Inte=nz! Revenve Scrvice. These final
regelatons affect State snd local
nousing credit agencies, owners of
ouildings or projects for which the jow-
ncome housing credil is clz:med. 2nd
iexpayess claiming the low-income
Tousing credit

EFFECTIVE DATE: These firal reguiations
are effeztive lune 39, 1993

FOR FUETHER INFOAMATION COKTACT:
Pzl F. Handieman, [202) £22-30<0 [not a
1ai-frea call).

SUPPLEMENTARY INFORMATION:

estimated annual burden per Slate or
local government respondent/
recordkeeper varies from 10 hours 1o
1.500 hours. with an estimated average
of 250 hours. The estimated annual
burden Jor zll other respondent/
recordkeepers varies fram .S hours to 3
hours, with an estimaled average of 1
hour.

These esLl.males are an approximation
of the average time expected to be
necessary for the collection of .
information. They are based on such
information as is sveilable to the
Internal Revenue Service. Individual
respondents/recordkeepers may require
greater or less time, depending on their
particular circumstances.

Comments concerning the acguracy of

this burden and suggestions for reducing .

this burden should be directed to the
Internal Revepue Service, Attn: IRS

» Reports Clearance Officer T:FP,

Washington, DC 20224, and 1o the Olfice
of Management and Budget. Attn: Desk
Officer for the Department of the -
Treasury, Office of information and
Regulatory Affairs, Washington, DC
20503.

Backeround

On December 27, 1931, the Intemal
Revenue Service published in the
Federal Regisier a notice of proposed
rulemaking {56 FR 7016} under secticn
52 of the Internal Revenue Coda of 1986
with respect 1o the iow-income hausing
credit.

A number pf public ecommenis were
received concerning these regulations,
and a public hearing was held on harch
4, 1992, After consideration of the
writicn comments and those presented
at the hearing. the proposed regulations
are adopied, as revised, by this Treasury
decision.

Explanation of Provisions

Section 42 provides for a low- (zome
heusing credit that may be clain _d as
part of the generai business crecit under
seclion 38 The credit determined under
section 42 is allowable caly to the
extenl the owner of & qualified low-
1scoma building receives a housing
credil allocation from a State or local
kousing credit agency ["Agency”),
urtless the building is exempl from the
allozation requirement by reason of
section 22(h¥4]{B). Under seclian

42{mi[1I AL the housing credit dollar
amount [or any building is zero unless
lhe amount was alloczted pursuanl 1o a
qualilied allocalion plan of the Azency
Similarly. under acction 42(m}{1)(D]. the
housing credit dollar amount [or any
project qualifying under seztion 42(h){4)
is zero unless the project satisfies the
requirements for allocaticn of a housing
credit doliar amouni under the gualified
eliocation plan of the Agency.

Under section 42{m}(1}{B}(ii5). which
was amended and renumbered by the
Revenue Reconciliation Act of 1990 [the
"1930 Act”}, an allocation plan is not
qualified unless it contains a procedure
that the Agency {or an agent cf, or
privale contracior hired by, the Agency)
will fallow in monitering compliance
with the provisions of section 42, The
Agency is to notify the Internal Revenue
Service of any noncompliance of which'
the Agency becomes aware.

Section 42(m}1)(B){iii) is effective on
January 1, 1992, #nd appliesto &l
buildings {or which the low-incomé
housing credil determined under section
42 is, or has been. allowable at any time,

These fir.ol regulations provide
guidanee on section 42(m){1 }(B)(ii).”
Under the regulations, ao allocation
plan meets the requirement of section
42(m){1)(B)iii) if i1 includes & moniioring
procedure that contains, in substance,
all of the provisions specified in the
regulations. ]

The specified provisions are minimums
requirements; a monitoring procedure
may contain additional provisions or
requiremasts. Moreover, the language,
form. and order of the spezified
provisions es sel forth in the regulations
need not be cxaclly duplicated in an
aliocation plan in orde. for the plan to
include a rmoniloring procedure as
required by the regulations. As long as
the substance cf the provisions speziiied
in the regulations is contained in the
ullgzalion plan as a whoiz. Lhe
ailocation plan satisiies the monitoring
procedure reguircd Ly the regulanens.

These regulations oniv address
compliance monitoring procedures of
Agencics. They do not address forms
and other records that may be requirzd
by the Inierna) Revenue Service on
examinalion or audil.

Public Comments

Comaren!s o= Recordhesping and
Record Aetention

One comment suggesied that whare
an allozation of credit has brer made on
e project basis under section 42(2){1)(F),
the recordkeeping and record retention
provisions shouvld also apply on a
project basis. This svggestion has not
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been adopled because only the
min:mum set-aside requirement under
scation 424g){1] is solisfied on B project-
by-project basis. All other requirements
of section 42 must be met cn & building-
by-building basis.

Two comments suggested that owners
of fow-income housing projects be
required to keep records describing how
utility ellowances &re determined. -
Because utility allowances are taken
-, into account in determining whether a
unit is rent-restricted under section -

42(g)(2}BI(i), the final regulations
" inc¢lude utility ellowances among the -
rent recerds to be retained by owners.

- Another comment! supgested that -
owners should be required-to keep
records shawing: (1) The number of
occupants in eack unit and changes in
the number of occupants for those units
where ren! is determined by the number
of occupants per unit; (2] infermation on
unit size, including the number of
hedrooms and square footage of the
unit; and (3] how the eligible basis was
calculated at the end of the first year of
the credit period. These suggestions
have been adopted by the final
regulations. Also in response to this
comment, the final regulations clarify -
that the records of lenant income should
be kept on & per unit basis. However,
this comment's suggestion that pwhers
be required to retain marketing and
. advertising materials demonstratng that
units are available to the general public
has not been adopted by the final
regalations because marketing and
advertising materials may rot be
sufficient to demonstrate that a buzlcung
satisfies the general public use
reguirement
Cne comment sugzested that ifa
buiiding is sold or ransferred, the
building owner should be required to -
transfer sl records 10 the new owner. In
the case of an audit, the new owner
neecs al least some of those records in
order to demonstrate that eny credil is
allowsabie [o7 the buildiag and to avoid
recapivre. In pariicular, records of the
first vear of the credit period are
necessary to show that credit is
alloweble for any later year in the credit
- period. The final regulations deo not
address transfers of records (o new
owners of baildings because these
regulations are direcied 1o Agencies and
Agencics are not required to ‘monilor
prior yeess of the compliance period
oace ;ose yeass end. Nevertheless,
even without an Agency requirement,
tte tansleree, as pert of its transaction
with the trans{erot. should obtain the
first year infarmation {rom the
transiesor1a t . der tc substantiale
credits ciaumed,

Scveral comments sugnested that
lenant participation in a housing
assistance program under section B of
the United States Houv "ing Act 0f 1937
{“Section 8”) should ¢ - empt the owner
{rom having 1o obtain supporting income
documcntation from that tenant because
public housing authorities verify cach
Section 8 tenant’s income and ossels.
Participation in the Section 8 program
does not necesserily guarantee that o
tenant bas @ qualifying income equal to
or less than the income limitation under
section 42{g]. However, in response to
this suggestion, the finel regulations
provide that if public housing authorities
submit a statemnen! to the building
owner declaring that a Seclien 8
lenant's income docs not exceed the
applicable income Hmit under section
42(g), the owner is not required to obtain
other documentation to verify that
lcnant's income.

Several comments noted that the
definition of ennual income under the
Section 8 program is-based on the
tenant’s anticipated annual income for
tho 12 months following the income
certification. These commenlalors
suggested that federal income tax
returns not be considered permissible
documentation of income because tax
returns only show income for the prior
tax vear. This suggestion has not been
adopied by the final reguiations .
because, slthough the determinalion of
annual income is not based upon gross
income for federal inzome tax purposes

{tenant income is calculated in a manner

consisten! with the determination of
anniual income under Section §), tax
returns do supply evidence of adenant's
sources of incormae and are sigoed ucder
penalty of perjuy.

Sevcral somunents stated that the
requirement that owne:s reiain cach
year's records {or € years beyond the
end of the building’s complianze period
is unreasonable. L. response to these
comments, the final regulations do not
reguire owners 1o retain a vear's records
for more than & vears efter the due date
[wilh exiensions) for filing the Jederal
income tax retwn for thal year.
However, because under the final
regulations the records for the first year
of the credi! period are needed 1o prove
the building’s eligibiiitv for the credit
cach vear, those records must be
rctained Jor at least 6 years beyvond the
due dale [with exiens:ons) for filing the
federal income tax return for the last .
vear of the building’s compliacee period.
This is epprogriaie because, as noted
sbove, these records may be needed to
show that crodut is allowable.

Two comments guesiioned whether
records should be kept for the extended

use period under section 42(h)(8)(D). The
finnl regulations do not contain eny such
requirement becsuse recapture of the
credit can result only {rom
noncempliance occurring during the
compliance perod. However, an Agency
mpy require retention of records for a
longer period if it desires.

One comment questioned the period
for which an Agency should retsin ils
records. In response, the final
regulations provide that an Agency musl

. tetain records of noncompliance or

failure to certify for & years bevond the
Agency's filing of the respective Form
88523, "Low-Income Housing Credit
Agencies Report of Noncommpliance.” In
all other cases, the Agency must relain
the certifications and records for 3 years
from the end of the calendar yvear the’
Agency receives the certifications end
records.

Comments op Certification and Review
Two comments suggested that

. buiiding owners be required to certify

the applicable fraction and eligible basis
claimed on the last filed Form 8609
{Schedule A}. “Annual Statement.” This
suggestion has not been adopted
because this ininrmation is already )
available to the Examination Division of
the Internal Revenuc Service. The
Service bears the responsibility for
determining whether a building owner
has claimed the correct amount of credit
esch year end whether the building
ownar is subject lo recapture. 1t is not
the intent of these regulations to have
Agencies audit inzome tex retums.
However, in response to this comment,
the final requlabions add to the bst of
certifications a requiremeni that owners
cestify that the applicable fraction under
section £2[c}(1){B] kas not changed fom
the prior yeer or, if the applicable
fraction has changed, thet the owners
describe the change.

Several comments guestioned
whether an Agency is reguired lo
choose the reporting penod the
certifications cover or whether the
certifications must cover the owne:'s
taxable year. Those comments aiso
suzgested that the certifications should

cover the preceding 12-month period. In
response to this suggestion. the final
regulations stale that the annual cwner
certifications should cover the preceding
12-month period. However, an Agency is
free to require more frequent
cartifications covering shorter time
periods provided that all months within
each 12-month period are subject to
certification.

One comment suggested tha! the
review provisien should include
monitoring for violaticws of the rent
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restrict.ons under section $2iphl) This
suggesuon has been adepted by the final
regulalions.

Anosher comment sugpesied thal the
f:nal regulations provice that the "next
available unit” rule is not viclated, and
credit is not recaptured, il 2 vacant Jow-
income unil of comparable or smaller

size is rented on a temporary basis tloa _

market-rate tenant. This supgestion has
tot been sdopicd. The issue of whether
lemporary rentals result in recapture of
the credil is not properly addressed in -,
regulations on complience manitering,
but will be addressed in future guidance
on credit recapture.

Two comments suggested that owners
of buildings with 100 percent low-
income geeepancy should be reguired lo
submit tenant income cerlifications only
for Lhose upnits that hecame vacan! after
the previous year's complianc
certifications were submitted. This
suggestion kas not been adopted
because the determination of whether a
tenan! guaiifies jor purposes of the low-
income set-zside is made on a
continuing basic, both with rega:d to the
tenart's income and the qualifying area
income, rather than only on the date the:
tepan! initizlty occupies the unit. Sov 2
H.A. Caaf. Bep. No. 841, 93th Cong., 2d -

oss. 1]-63 (1866), 1855-3 Vel 4} C.3. 92,

Numerous comments suggesied that
the review provision be revigsed to
provide for randem sampling in both
review choices. In addition, the
comrmenis requestad guidance as to the
~umber of projecis that must be
inspectzd each vear and the number of
vnits 1x each project that must be

examined. The comments atso requested
gcciticnz) Daxibility in designing a

ceview procedure than thet available
under o2 praposed regulations. In
raspones to these suggestions, the
review provision of the fina! regulations
has beea revised to provide Agencies
with more figxibility and certainty in
desiznimg monilodng procedures. The
final recuiations permit 2 review
crovisicn containing any ong or mare of
tne folicwing shree sets of reguiremenis:
{1} The owne-s of al least 50 percent of
zll low-inco=e housing projecis in the
Agency's jursdietion musl submit to the
Agency jor compliance review a copy of
1ne znnual income certificatizz, the
cgocumentat:on the owner has recetved
10 supparl that certification, end the rent
record Tor esch iow-income lenan! ia at
izast 22 percant of the low-income units
:7 therr zrojecis: (2) the Agency must
:nspect &t leasi 20 percent of the low-
ILCDME TOUSINE projecis in the Agency's
romsdizton each vear and must inspect
:re low-income certificatron, the
csrumentaton the owner hae received

10 supporl thal certefication, and the renl
record for cach low-income tenant in at
lcast 20 pereent of the low-income umts
i1 those projects: or (1) the owners of all
Yyw-income housing projects in the
Agensy's jurisdiction must submit to the
Agency cach vear information on tenant
income and rent for each low-income
unit, in the form and marner designzted
by the Agency, and the owners of at
least 20 percent of the projects in the
Agency's jurisdiction must submit to the
Agency for compliance review 2 copy of
the anpual income certification, the
documentation the owner has received
te suppott that cestification. and the rent
record for each low-income tenaxnt in at
least 20 percent of the low-income units
in their projects=The Agency should
determine which tenants' records are to
bie submitted by the pwners for review.

- Numerous coraments guestioned how
the permiited exception would operate
with respect to certain buildings
financed with tax-exemp1 bond
proceeds or with loans made under the
Farmers Home Administration (FmHA)
section 515 program. In response to
Lhese comments, the final regulations
clarify this exceplion. Under the final
regulations, a2 menitoring procedure may
excep! FmHA-financed o- bond-
financed buildings rom the review
provision if the FmHA or tzx-exempt
bond issuer agrees lo provide
information concerning the income and
rent of the tenants in the buiiding 10 the
Agency. The Agency may &ssune the
zccuracy of the izformaticn provided by
the FmHA or the tax-exempt bond -~
issuer withou! verification. The Agency
must review the information and
determine that the income Himitatian and
rent restriction of sacticn 42 (g)(1} and
{2] ere met. However, if the information
provided by the FmHA or tex-exexpt
bond issuer is not suifcient for the
Agency to make this determination. the
Agency must reguest the necessery
additicnal income or rent information

irom the owner of the butidings.

Commenis on Audiiing

One comment sugresied that th= use
of the term "auditing” in the proposed
regulations is misleading berause it
implies that the Agency is io audii the
tax records of the owner of the baiiding
for the Service. Ini response to this
suggestion, the final regulations
substitute the term “inspection.”

Another comment noted thal the
proposed regulations could be
interpreted as prohibiting a separate
phvsizal :nspection of a building verthout
z revisw of the recerds. This
irterprotation was not sniended. An
inspechion may include. but s not
required (2 include, a review ci records.

Comumoents on Notificetion of
Nancempliance

Scvera] comments sugpested that
notification of nopcomphance (o the
Service not be required where the
noncompliance has been corrected
within a r¢asonable emount of time.
This suggestion has no{ been adopted
because it may nol always be easy or
even possible for an Agency to
determine whether corrected -
nencomgpliance results in recapture of
the credil. Accordingly, under the final

. regulations, all noncompliance, whether

or not corrected, must be reported so
thal the Service can delermine whether
the taxpayer is subject to recapiure of
the credit. )

Another commen! suggested that 2ny
change in & building's eligible basis
should be considered noncompliance
that must be reported 1o the Service. The
commentator reasons that thig is
necessary to ensure that the information
being provided on the aanual
certifizations and Form 6888, “Low- .
Income Housing Credit,” and Form 3609
{Schedule A) are consistent. Chanpes in
eligible hasis and the 2pplicable fraction
that resull in a decrease in qualified
basis resull in recaplure of credit.
Therefore, the final reguletions provide .
that 2ny change in either the applicable
fraction or eligible basis thatrestitsin a
decrcase in the project's gualified Dasis
should be considered noncompliznce
that must be reported to the Service.

One comment suggested ihat tenant
fraud should be reported to the Servize,
No epecific changes 10 the regulations
have been made in response to this
suggestion, If tenant fraucd resutis in
nancompliance. the nencemphance
shouid be reporied.

Comments suggesied thal env noice
sent {o a building owner and the Form
5523 sent to the Service chouid be
reguired to be sent by centified mail.
Thege suggestions have not been
adopted: although an Agency is {ree o
use certilied mail. it is not reguired 10 do
s0.

One comment suggested that any fees
paid to an agent or other private
coniracior for delepated compliznce
moniloring should not be contingent
upon a finding of compliance or
aoncompliance. The final regulations de
not consain this suggested provision.
However, it is the view of the Treasumy
znd the Service that if an Agency Tares
the payment of cempliance montonng
fees tp an agent or privele contrazior
contingent upox 2 finding of comphance
or noncomplience, the Agency may no?
be using reasonable diligenze lo ensure
thal the a2gent or pivaie coniracier
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properiy petiorms the delegated
camplinnce momioning responsibilities.

One commen! suggested thaton
Agency be pormitled to delegate
monitoring responsibilities 1o another
Arency. including the responsibility of
. notifying the Service of any
noncompliance of which the delegated
Agency becomes aware. In response to
this suggestion. the final regulalions
allow Agencies to delegate samg or alf
of their compliance moniloring
responsibilities for a building to another
Agency within the State. '

One comment suggested that although
compliance monitoring is not required of ~
Agencies before January 1, 1992, if an
Agency becomes aware of
.noncompliance that eccurred before that
date. the Agency should be required 1o
notify the Service of that
nancompliance. The firal regulations
adop! this comment which reflects
section 42(m)(1){B){iii} as effeclive
before ils amendment by the 2990 Act. |

Several comments suggested that the
reguiations should expressly permit an
Agency to establish reasonabie
administrative jees for covering an
Agency's expenses in moniloring
compliance, and other comments
suggested that the failure to pay
monitoring fees should be considered
nancompliznce. Section 42 does not
prokibit an Agency from charging an
administrative fee to cover the Agency's
expenset in monitoring for compliance,
but thir is a matter for the determination
cf the Agency, rather than the Service.
Accordingly. the regulations do not
acdress any issues concerning Agency
fees. ’
Special Analyses

It has been determined that these
rules are not major rules g5 defined in
Executive Order 12291, Therefeore, &
Regulatory Impact Analysis is not
required It has also been determined
that section 533 (b) of the
Administative Procedure Act (3 U.S5.C.
chapter 5] end the Regulatory Flexibility
Act |3 U.S.C. chapter 6) do not apply 1o
these regulabons. and. therefore. 2 final
Regulatary Flexibility Analysis is not
require?. Pursuant to section 7805 (f) of
the Internal Revenue Code, the notice of
proposed rulemeaking for the regulations
was submitled to the Chief Counsel for
Advocacy of the Smell Business
Adminisireuon for comment on its
impact on small business.

Drzfting Irformation

The srincipal author of thest
reoutations is Paui F. Handiemagn, Offize
of the Assistant Chief Counssal
iPassthroughs and Special Industries),
imernal Povenue Service. However,

other personnel Irom the Service and Lhe
Treasury Depariment perucipated in
their development,

List of Subjects
268 CFR 1.537-1 throuuh 1.44A—4

Credits. Income taxes. Reporting and
Recordkeeping requirements.

26 CFR par! 502

Reporting and recordkeeping
requirements.

Ldoption of Amendments to the
Regulations

Accordingly, 25 CFR parts 1 and 802
are armended as follows:.

PART 1—IRCOME TAX; TAXABLE
YEARS BEGIKNING AFTER
DECEMBER 31, 1953

Paragraph 1. The authority citation
for part 1 is amended by adding the
{ollowing citation:

Autborily: 26 US.C. 7005 * * * Seclion
1.42-5 is also issued under 26 U.S.C. 42 [a}

Par. 2. New § 1.42-5 is added to read
as follows:

§ 1.42-5 Monitoring compliance with low-
income housing credit requirements.

(a) Cemplicnce monitoring
requiremeni—{1) In general Under
section 42[m)(2){B}{iii}. an allocation
plen is.not qualified unless it contains a
procedure that the State or local housing
credit agency [“Agency”} (or an agent
of, or other private contractor hired by,
the Agency} will follow in monitoring for
noncompliance with the provisions of
section 42 and in notifying the Internal
Revenue Service of any noncompliance
of which the Agency becomes aware.
These reguiations only saddress
compliance monitering procedures
required of Agencies. The regulations do
nat address forms and other records that
may be required by the Service on
examination or audit. For example, if a
building is sold or otherwise transfered
by the owner, the transferee should
obtain from the transferorinformation
relaied to the first year of the credit
peniod so that the transferee can
subhsiantiate credits claimed.

(2) Requirements for a monitoring
procedure—|i) In general, A procedure
for monitaring for noncompliance under
section 42(m){1){B){ii) must include—

(A) The recordxeepung and record
retention provisions cf parazreph {b) of
this sectiom;

(B} The certilication and review
provisions of paregraph {¢) of this
seclion;

(C) The inspection provision of
paragraph fd) ol thrs sezuon: and

(D) Tre vouication-of-noncamalunre
provisions of paragraph {e) of this
scchion.

{i1) Order and form. A monitoring
procedure will meet the requirements of
section 42 [m)(1)(B){iii) if it conlains the
subsiance of these provisions. The
partizular grder and form of the
provisions in the ailocation plan is not
material. A moniloring procedure may
contain addiional provisions or
requirements.

[b) Recordkesping ond record
retention provisions—{1) Recordkeeping
provision. Under the recordkecping
provision. the owner of a low-income
hiousing project must be required 1o keep
records for each qualified low-income
building in the project that show for
each year in the compliance pericd—

(i} The total number of residential
rental units in the building (includirg the
number of bedrooms and the size in
square feet of each tesidential rental
gnitkh : :

(i) The percentage of resider:tial
rental units in the building that are low-
income units;

(iii) The rent charped on each
residentia} rental unit in the building
{including eny utility ellowances):

{iv] The number of occupants in each
low-income unit. but only if rent is
determined by the number of occupants
in each unit under section 42(g){2] {as 1n
effect before the amendments made by
the Revenue Reconciliation Ast of 1989);

(v) The low-income unit vacancies in
the building and 1nformalion that shows
when, and to whom, the nex! available
units were rented;

(vi) The annua! income certfizaticn of
each low-income tenant per unit:

(vii) Documentation to stpport each
low-income tenant's income certification
(for example. a copy of the tenant's
federal income 1ax retum, Forrms W-2,
or verifications of income from third
portes such 2s emplovers or stete
apencies paying unemployment
compensaticn). Tenantincome is
caleulsted 1n & manner consistent with
the determination of annuel income
under section 8 of the United States
Hovsing Act of 1937 {"Section §"}. not in
accurdance with the delemmingtion of
gooss income for federal income t2x
Liability, In the case of a tenan! receiving
housing assistance payments under
Seclion 8, the Socumexntiaticn
requirement of this paragraph (BH{1)(vi)
is satisfied if the pubhc hous:ng
authorit orovides e slatemen? to the
bailding cwner deciaring thal ine
terant’s income does noi exceed the
applicable income lum:t wader sccuon 42

gk
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{viii) The eiigible basis and quallied
basis of the bulding et the end of the
firs| vear of the credit period: and

!ix] The characier and use of ine
renresidential portion of the building
included in the building's eligible basis
under section 42 (d) {¢.g.. tenanl
facilities that are available on a
compareble basis to oll lerants end for
which no separate fee is charged for use
o¥ the facilities, or facilities reasan ably
required by the project).

{2} Record retention prmr fsion, Un ger -

the record retention provisicn, the
owner of a low-income housing project

st be required to retain the records ™ -

describad in paragraph (b){1) of this
section for at least 6 years after the due
date (with exlensions) for {iling the
federal income tax return for that year.
The records {or the first year of the
credit perind, however, musl be relzined
for at leas! 8 vears bayond the Cu= dale
twith extensions) for filing the federal
income tax return for the iast yezr of the
cempliance period of the building.

{c) Certificction and review
rprovisions—(1) Ceriifcation. Under the
c:e.-tiﬁca'.im provision. the ownerof a

!ow-income housing praject must be
reguired to certifv at least annualiv to

e Agency that. for the precading 12-

month period—

{i} The projact

ali

metthe r=~'-u=m=nts

{A) The 27-30 tesi un se:t.’cn 42
;}': }AL the £6-65 tast undsr secticn 42

}!‘ ]{B]' cr the 2360 test uader zactions
22 [g)f4) and 152 \d)[s] for New Yoz
Ciry,w hlc.ae\ er minimem sei-aside fest
wis gpplizzbie to the project: and

{8} li epplicable o the project, the 15—

45 test under seciions 42{g)i2) end 132
413)'8) for "deep rent skowred”
srojects;

(ii} There was no change in the

zoplicable frac:io-: {as defined in section
“!"‘{"]fB}} of n"l}’ bL‘-ﬁdlﬂg in the
;:o,e ct, or tha! Lhere was 2 change, 2ad
Zescrniion of the change:

’- i} Tre owner has received an annual
tome certification from each lovi-

come tenant, 2nd documentation Lo
s :Jpo-t thet certification; or, in the case
=i a tenarnt receiving Section § housing
2scistanice pavments, the siaiement from
: public housiap authority described in
:‘.‘agraph (b} 1} vii} of this 5=ctio*t

{iv] Each low-income umit in the
zrDject was rent-restricted under section
22giik

[\.] Allcrits in the projes: were {or
-:2 by the general public and used on a
n.antransient basis (excep! fer
“ar-siuonai housing for the homeless

zrovidad upcer section 42 (i13)(B)0)):

{v1) Each building in the project was
ruitable for occupancy, taking inlo

account local he
building codes:
{vii} There was no change in the
eligible busis {gs defined 1n section
43(d)) of any brilding in the project, ot if
there was d change, the natere of the
change [e.g.. & comunon erea hes become
commercial space, or a fee is now

alth, s2fety, and

“charged for & tenant facility formerly

provided without charge):

{viii) All tenant fzcilities included in
the cligible basis under section 42(d) of
any bu:ldmg in the project, such as .
swimming pools, other recreational -

- facilities, and parking areas, were'
provided on a comparzable basis without
charge to all tenants in the building;

(ix} If a low-income unit in the project
beczame vacent during the year, that
reasonable attempts were or are being

" made 1o rent that unit or the next

available wnit of comparzbie or smaller
size to tenants having a qualifying
incorme before any units in the project
were of wiil be renied {o tenanis not
having 8 qualifying income;

[x) If the income of tenznis of a Jow-
income unit in the project m"rnased
2pove the limit allowed in section

£2(2)2}{D)(ii}. the next evailable unit of .

comparable or smaller size-in the pro;e"t
was or will be rented to tenants having -
2 qualifying income; and”

(xi} An extended low-income housing
commitment as dzscribed in szction
£2(b){6) was in =ffect {for buiidings
subject to section 7108(c){1) of the
Revenue Reconciliztion Act of 1989},

{"} Aeview. The review provi ition

15 —

(1} rezuire thel the Apen oy review i
certifications submitted unger
paragragh (c}(1) of this secticn for
cempliance with the requirements
section &42;

{ii) contain 2t least one of the
{ollowing requirements:

{A) The owners of at least 50 percent
ci all low-income housing proiects in the
Asency's jurisdiclion mest submit to the
Agency ior compliance review a copy of
the annual income certification, the
documertation the owner has received
to suppert that certification, and the reat
record for each low-income tenant in at
- Jeast 20 percent of the low-income wiils
in their orojects:

{B} The A.gencv must inspect 2t least
Z0 percent of low-income housing
rrojects each yeaor and must inspect the
lcw-income certification, the
dazumentalion the owner has received
1o suppost that cectificaiion, and the rent

of

. record for each bow-inzcome tenantin at

least 20 percent of the low-tncome eails
inthose projecis: or

(C} The owness of ell low-inzome
housing projects must submit to the
Agency each vear information on tenant

incerme and rent for cuch lew-income
vnit, i the form and menner d::‘g'*alcd
by the Agency, und the owners of t
Ieast 20 percent of the projects must
submil to the Agency for compliance
‘review a copy of the annual income
certification, the documentaticn the
owner has received to support thal
certification, and the ren! record Jor
each low-income tenant in at least 20
pereent of the low-income unils in their
projects; ang :

(iii) Require that the Ageacy
delermine which tenantis' records are o
be inspected or submitted by the owners
for review. If 2 monitoring procecure
includes ine review provision described

_in paragraph {¢)(2}(ii){B] of this seclion,
the records to be inspected must be
chosen ir a2 manner that will not give
owners of low-income housing projecis
advance notice that their records for a.
particular year will or will not be
inspectcd. However, an Agency may
give an owner reasonable notice thet én
inspection will occur so that the owner

. may sssemble records {for example, 30
days notice of inspection]. See
paragraph {d] of this section for Lhe
inspection provision that is requirad tc
- be included in all monitoring - '
procegures. -

{3} Frequency- and form of
c"mﬂcauon A monitering procedure
st requ:re that the ceriiications anc
reviews of paragreph {c}{2) and (2} of
this section be made at Jeast a":.._g.-y
covering eath year of the i5-yez
compliance period under sert:cr 400
The certifications musl be made uncer
penaity ol perjiwry. A moritoring
prececure may reguire certifications and
reviews more frequently thanena 22-
monih basis, provided thet 2l moaths
within each 12.month period are subject-
to certification.

(4} Excepiien for cortain bufidizgz—ii}

Ingenercl The review requirements
under paragraph (c)iZj(k) (A). (B} and
{C) of this seclion mey provide that
owners ate nol reguired (o submit, and
the Agency is not required to review, the
{enant income cerlifications, suppaorting
documenizlion, 2nd rent records for
buildings {inanced by the Fermers Home
Administration (FmHA} under the
secticn 515 program, ar huildings of

vhich 50 perzent or more of the
aﬂﬂ"ega!e basis [taki ing inio accoun! the
building znd the lznd) is financed with
the procreds of obligations the interest
on v hich 15 exempt Trom tax under
section 109 (tax-exempt bonds}. In order
for a moniloring procedure to except
these buildingsathe Agency must meet
ke reguirements of paragraph {c)i4)iii)
of tkis section.
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(1) Aerecmoentond reveew The
Fgenry must oRterinte &0 agreement
with the Fm!ilA or tua-taemzi bond
issver. Undor the agreement, the FmilA
or tax-exempt bord issuer musl pgree In
provide inicrmenon concerning the
income and reat of the tenanis in the
building to the Agency. The Agency may
assume the accurocy of the information
provided by FmHA or toe tax-exempt
bond issuar withoul verification, The -
Agency must review the information
and detetmine thal lhe income Hinitation
ard rent restriction of section 42 (g)(1)
and (2) ere met. However, if the |
information provided by the FmHA or
tax-exemp! bond issuer is not sufficient
for the Agency to make this T
determination, the Agercy must regues|
the necessary additional income or reat
information frem the owner of the
buildings. Faor example, because FmHA
determines tenant eligibility based on ils
gefinition of “adiusled ennual income,™
rather thar “an: ol income™ as defined
under Secticn 8, the Agency may have to
calculate the tenent’s income for section
42 purposes and mey need to request
additienal income information from the
owTern N ' .

[iii) Example. The exception permitted
under paregraph {c)/4}(i) and (ii) of this
section i3 illustrated by the Jollowing
example. .

Erampie. An Agency chosses the review
requremen: of paregraph (2)i2){ii){A) oi this
section and some of the buildmps selected for
review are butldings financed by the FmHA.
The Agency Las eatered inic an agreemen!
described in paragraph (¢]'4){1i) of this
s=zlion with the FmiiA with respect to those
buiidings. in reviewing the TeHA-financed -
tuildings. the Aeency oblains the tenant
income and rent information ffom the FmHA
{far 20 percent of the low-inzome units in each
ol those buiidings. The Azeacy calculaies the
tzneslincome and rent 1o determine whether
tne tenants meel the income and rent
Lizatation of sacticn £2 {gili) and [2). In order
to make this determination. the Agency may
need to reques! addition.! imeome or rent
infemation fromthe owness of the FmHA
buildings il the miormaten provided by the
FroHa s not sufficient,

{d) fnspeciion provisizn Under the
INSDECiON provisinn. the Agency must
kave the nzhl lo perlorm an on-site
inspection ef any low-mcome housing
project et {ezs! throvgh the end of the
camphiance penod of the buildings in the
projest. The inspaction provision of this
nzrar ~hd)is separate from any
revies of low-ingome cerificotions.
guonstting documents, ang ront recerds
under pasagrapr {c)iolin of this cecuorn.

leY Notiizehion-of-ne-complicnce
rravision=1) ln peacral Under the
ratiicaticn-ri-nonzompal
grovisions. ihe Agonoy musi be regared
1o oive the nouce desooizod

purazraph (0321 of this section 1o the
owner ¢f alowasnome housing preject
2nd the notice deszribied in parwgreph
{r}:3) of this secuon 1o the Sermace.

(2) Notice fo owner The Aprncy must
bie required 1o provide prom: | wrilten
netice to the owner of u low-income
housing project if the Agercy docs not
receive the centification described in
paragraph [c)(1) of this section. or does
net receive or is nel permitted lo inspect
the lenenl income certifications,
supparting documentation, and rent
records described in paragraph
[e){2fi){A), [B), or {¢] of this seclion
(whichever is applicable). or discovers
by inspection. review, or in' some other
manner, that the project is not in
compliance with the provisions of
seclion 42, '

{3) Notice to Internal Revenue
Service—{i} It genercl. The Agency
must be required to file Form BEZ3,
"Low-Income Housing Credil Agencies
Report of Noncompliance,” with the
Service no later then 45 davs after the
end of the correction period (as
described in paragraph {e){4] of this
section. including extensions permitted
under that paragraph} and no earlier
than the end of the correction period.
whetker or not the noncompliance or

- failure to certify is corrected. The

Agency musl explain on Form B8Z3 the
nature of the noncomgliance or failure
to certify and indicate whether the
owner hes corrected the noncompliance
or fzilure to certify. Any change in either
the applicable fractian or eligible basis
under paragraph [c)(2)ii) and {v1i) ef
this section. respectiveiv, that results in
a decrease in the gquai:hed basis of the
project under section 42 (e171)(A}is
nonconr:pliance that must be reporied to
the Service under this paragraph (e){3})
{ an Agency reports on Form 8823 that a
buiiding is entirely oct of compliance
and will not be in compliance et any
time i{n the future, the Agency need not
file ©_rm 8823 in subsequent vears (o
repor: that building's noncomplience.
(it} Agency reteation of recarss. An
Arpency must relzin records of
noncompliance or failure to certily for §
veears beyond the Agency's filing of Lhe
respective Forim 8523, In all other cases,
the Agency must retain the certifications
and records Gescnibed in pavagragn [c]
of this section for 3 vears from the end
cf the calendar vear the Agency
receives the ceruifications &nd records.
{4) Correziion perios. The toieciion
peniad shell be ths! period specified in
e monitoring procedure durng which
&n cwvner muastsenply any missing
certiications and bring the project inlc
camziianss wiith the provicions of
seciien 42 The corrpction penos 1s nol
ta exce2d B0 davs frem the daic ol ke

notice 10 the owner descrived in
rartugreph {e)i2) ef this seciion, A
Agpency muy talend the cerrecticn
prerod for up 1o 6 months. Sat onlv il the
Ageoncy determines there is good couse
for pranting the cxteasion.

(D) Dedegetion of Authoriiy—{1)
Agencics permiticd to defegaie
compliance monitoring furctions—{i} In
Seneral. An Agency may retain an agent
or other private contractor (" Authorized
Delegate”} to perform compliance
monitoring. The Authorized Delegate
imust be unrelated to the owner of eny
buijding that the Authorized Delegale
motitors. The Authorizec Delegale may
be delegated ell of the functions of the
Agency, except for the responsibility of
notifying the Service under paragraph
{e)(3} of this section. For example, the
Authorized Delegale may be delegated
the responsibility of reviewing tenant
certifications and documentation under
paragreph (¢) (1} anc {2} of this section.
the righl to inspect brildings and
records as describe in paragraph (d) of
this section, and the responsibility of
notifying building owners of lack of
certification or noncompliance under
paragraph (e){2} of this section. The
Anthorized Delegate must notify the
Agercey of any noncompliance or failure
to certify. .

(if) Limitetions. An fgency that
delegates compliance monitoring 1o an
Authotized Dclegale vnder paragraph
{N1)(i) of this section must use
reascnable diligence to ensure thal the
Authorized Delegate propecly preicrms
the delegated monitoring functions,
Delegation by an Agency of compliance
monitoring funclions to an Authonzed
Delegate does notrel:cve the Agency of
its obligation to notify the Service of any
noncomplience of which the Agancy
becomes aware.

(2} Apencies permizted to deiepate
compliance moritoring functions to
cnother Acency. An Agency may
delegate all or some of its compliance
monitoring responsibiiities {for a Suilding
to another Agency within the Steto. This
delegation may include the
resnonsibility of notifying the Service
under paragraph (e}{3} of this scetion.

() Liahitity. Compliance with the
requirements of section 42 is the
respoasibility of the owrner of the
building for which the credit is
sliowable. The Agency's obligation 10
monitor for compiiance with the
requiraments of seclicn 42 does nol
rmoke the Ageney lizbie for an owner’s
moncompliance.

(i) Effestive dote. Aliagation zians
must comply with these regulatians by
June 30, 1983, The reguirement ol seztion
g7 [m){1)[B}{iii) that alicczuion glens
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coniain a crocedure fur monilonng for
nencomohance veeotnes offesinve on
anuary 1. 1852, and spplies (o buidings
for which a low-income housing credit
is. or has beon, allowabie 2t ony time,
Thus, allozation plans must comply with
section 42{m}{1)(B){iii) prior to june 32,
1933. the effective date of these
regulations. An allocation plun that
complies with these regulations, with
the notice ol prenosed rulemaking
published in the Federrl Register on
December 27, 1991, or with a reasonable
interpretation of seclion 42{m)(1)(B)(iii)
will satisfy the requirements of section
42(m)(1)(B){iii] for periods before June
30, 1983. Section 42(m)(1}{B){iii} end
these regulations do not reguire
moeniloring for whether a building or
project is in compliance with the
requirements of section 42 prior lo
January 1, 1992 However, if en Agency
becomes aware of noncompliance that
occurred prior to [anuary 1, 1992, the
Apgency is required lo notily the Service
of that noncompiiznce.

FART 602—0ONE CONTROL NUKMBERS f
URDER THE PAPERWORK :
ReDUCTION ACT '

Par. 3. The autherity citation for part
602 continues 1o, ~ad as foliows:

Authority: 26 U.5.C. 7803,

E632.101 {Amended)

Par. 4. Section 602.101(2) is amended
| S H n . s
by zdding the following entry to the
table: -
Ml e 154517077,
Mizhael P. Doian, -
Actrg Commissipnerof Intomel Reverve,

e e e d——

+ My

Apzroved. Augesl 4, 1982
Fred T. Goldbers, I1n
Assisicnl Secretary of tie Treasuny.
i Doz, 9221135 Filed 6-1-82 &i45 am)
BILLING CODE 423001




