26 CFR 601105 Examnation of retterns and cluims
for refund. credit or abatement; detersmnation of cor-

rect tax habilify
(Also Partd, §§ 1362, 111626 )

Rev. Proc. 2004-35

SECTION 1. PURPOSE

This revenue procedure provides auto-
matic relief for certain taxpayers request-
ing relief for late shareholder consents
for S corporation elections in community
property states.

SECTION 2. BACKGROUND

Section 1361(a)(1) of the Internal Rev-
enue Cade defines an “§ corporatien,”
with respect to any taxable yvear, as a small
business corporation for which an § cor-
poration election under section 1362(a) is
in effect for that year.

Section 1362¢a)2) provides that an
election to be an S corporation shali be
valid only if all persons who are share-
holders in the corporation on the day on
which the election is made consent to the
clection,

Sectipn 1.1362-6(b)(2)(i} of the In-
come Tax Regulations provides that when
stock of the corporation is owned by hus-
band and wife as community property
{or the income from the stock is com-
munity property), each person having a
community interest in the stock or income
therefrom must consent to the election,

Section 1.1362-6(h)(3){iii} provides
that an election that is timely filed for any
taxable year and that wauid be valid except
for the failure of any shareholder to file a
timely consent is not invalid if consents
are filed and it is shown (o the satistac-
tion of the service center with which the
corporation files its income tax return that
{1} there was reasonable cause for the fail-
ure 1o file the consent, (2) the request for
the exiension of time to file a consent is
made within a reasunable time under the
circastances, and {3) the interests of the
Government will not be jeopardized by
treating the election as valid.

SECTION 3. SCOPE

This revenue procedure provides au-
tomatic rclief for late filing of share-
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holder consents for spouses of S corpora-
ueon sharcholders in commuaity property
stales.

A corporation that does not meet the re-
quirements jor reliet or is denied relief un-
der this revenue procedure may request re-
lief under § 1.1362-6(b;3)i1). The cor-
poration may also request inadvertent in-
valid elecuon relief by requesting a letter
ruling. The procedural requiremenis for
requesting a letter ruling are described in
Rev. Proc. 20041, 2004-1 LR B. 1 {orits
SUCCEessor).

SECTION 4. AUTOMATIC RELIEF
FOR LATE SHAREHOLDER
CONSENTS UNDER THIS REVENUE
PROCEDURE

Ol Eligibility for Automatic Relief. Au-
tornatic relief is available if all of the fol-
lowing conditions are met:

(1) The S corporation electian is invalid
solely because the Form 2553, Election by
a Small Business Corporaiion, failed to in-
clude the signature of a community prop-
erty spouse who was a sharcholder sclely
pursuanl 1o stale communily propertly law;
and

{2) Both spouses have reported all items
of income, gain, loss. deduction or credit
consistent with the § carporation election
on all affecied jederal income tax returns.

02 Procedural Reguirements for Auto-
matic Relief. The corporation must file
with the service center with which the cor-
poration files its income tax return a dated
staterment that includes the following infor-
malien:

{1y A representation that reads, “This
statement is being furnished pursuant to
Rev. Proc, 2004-35 tor a late filing of
shareholder consents for cammunity prop-
erty spouses of § corporation shareholders
in community propeny siates.”

(2) The name of the corporation, i1s ¢m-
player identification number, its address.
date o incorporation, state of incorpora-
tion, and the intended effective date of its
initially filed Form 2553;

(3) Each spouse’s name, social security
number or employee identification num-
ber, tax year end and the total number of
shares owned at the date of the intended
election;

{4) A statement that the community
property spouses reported all items of
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income, gain, loss, deduction or credit
consistent with the S corporation election
on all affected returns;

{5} A signed statement from each of the
communily property spouses that reads,
“Under penalties of perjury, I, fname of
community property spouse], declare that
I consent to the election to treat [name of
S corporation] to be an S corporation un-
der section 1362(a) of the Internal Rev-
enve Code as of fthe date that the S cor-
poration intended to be an S corporation]
and 1o the best of my knowledge and be-
lief, the facts presented in suppor of this
election are true, correct, and complete,”

.03 Relief for Failure to File Timely
Shareholder Consent 1o § Corporation
Elections. A shareholder that satisfies
the requirements of section 4.0l of this
revenue procedure will be deemed (1) to
have reasonable cause for the failure to
censens to the § corporation elections, (2)
1o have made the request for the extension
of time to file a consent within a reason-
able time under the circumstances, and
(3) to have satisfied the requirement that
the interests of the Government will not
be jeopardized by treating the election as
valid. Accordingly, the shareholder will
aviomatically be granted relief 10 file the
Jate shateholder consent. The Service will
notijy the shareholder of the acceptance
of the shareholder's request to file the late
shareholder consent ar of the denial of
a request that fails {o satisfy the require-
ments of this revenue procedure.

SECTION 5. EFFECTIVE DATE

This revenue procedure js effective for
all applications for relief satisfying the
requirements of section 4 of this revenue
procedore, including those applications
now being considered by the Service,

SECTION 6. PAPERWORK
REDUCTION ACT

The collection of information con-
tained in this revenue procedure has been
reviewed and approved by the Office
of Management and Budge! in accor-
dance with the Paperwork Reduction Act
(44 U.S.C. 3507) ender contro] number
1545-1886.

An agency may not conduct or sponsor,
and & persen is not required to tespond
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to, a collection of information unless the
collection of information displays a valid
OMB control nurnber.

The collecnons of information in this
revenue procedure are in scction 4.02.
This information is required to be sub-
mitied to the applicable service center in
order to obtain relief tor late elections
under subchapter S, This information will
be used to detertmne whether the eligibil-
ity requirements for obtaining relief have
been met. The collection of information is
required 1o obtain a benefit. The likely re-
spondents are business or other for-profit
institutions,

2004-23 I.R.B.

The estimated wal annual reporing
burden is 500 hours,

The esumated annual burden per re-
spondent varies from .5 hours 1o 7 hours.
depending on individual circumstances.
with an estimated average burden of |
hour to complete the statement. The esti-
mated number of respondents is 200,

The esumated annoal frequency of re-
SPONSEs 1S ON OCCAasion.

Books or records relating 1o a collection
of information must be retained as long
as their contents may become material in
the administration of any internal revenue
law. Generally tax returns and tax return
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information are confidential, as required
by 26 U.S.C. 6103.

SECTION 7. DRAFTING
INFORMATION

The principal author of this revenue
procedure is Jason T. Smyczek of the
Office of the Associate Chief Counsel
(Passthroughs and Special Industries.) For
further information regarding this revenue
procedure, contact Mr. Smyczek at (202)
622-3050 (not a toll-free call).
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