
26 CFR 601 105 Ercrmrrinrior~ ojr-crurrzs nnd C I C ~ I ~ I . ~  holder consents for spouses of S corpora- 
for-rrqitnd. r?ed!r o r  crhrrrm~nr: de lcr l r~rr l l i (~n o l r  o r -  <hareholders in conlrrlunity property 
TEC! !ax l r n b ~ l i ! ~  states. 
(Also f'arr I, J.4 1362. 1.13hZd i 

A corpor;jtlcln that cioes not meet the re- 

Rev. Proc. 2004-35 quirements for relict or 1s denied relief un- 
der this revenue procedure may request re- 
lief under $ I .  1362-6(b)cl)(iii). The cor- 

S ECTION 1. PURPOSE poration may also request inadvcrlent rn- 
valid election relief by requesllne a lctter 

Thls revenue procedure provides auto- ruling. ?'he procedural requirements !or 
mauc relief for certain taxpayers request- requesting a letter ruling are described in 

ing relief for lare shareholder consents Rev. Proc. ,7004 1,2004-1 I.R.B. 1 (or its 
for S corporaliun electianr; in community ~ilL'CeSS0r). 

properry states. 
SECTION 4. AUTOMATIC RELIEF 

SECTION 2. BACKGROUND FOR LATE SHAREHOLDER 
CONSENTS UNDER 7'Hl S REVENUE 

Sect~on 136 1 (a)(] ) of the Internal Rev- PROCEDURE 
enue Code defines an "S corporation." 

respect to any taxable year, as a small .01 Eli~ibi l ih  fbrAuromfic Relief. Au- 

business corporation for which an S tornal~c relief is available if all of the ful- 

porarion election under secrlon 1362Ia) is lowing condirionj are met: 

in effect for that year. (1) Thc S corporation election is invalid 

Section ] 362(a)(:) provides that an ~0le ly  because the Form 2553. Elerrion by 

election to be an s bc a St?t~I/BusI'riess CO~P~.PI.'IIII~O~I, failed to in- 

valid only if a l l  persons who are share. clude the signature of a community prop- 

holders in the corporatjon on the day on erty Spouse who Was a sharehnlder ~0 le ry  

which !he election is made consent to the PUrsLlanl 10 stale communrly properly law; 

clection. and 
Section 1. )362-6(b)(2)(i) of the Jn- (2) Both spouses have reported all items 

come T~~ Regulaliuns provides that when of income, ealn, loss, deduction or credit 

S[DCk corporation is owned by has- consistent with the S carporation election 

band and wife as comnlirnlty property On all affected lederal Income tax returns. 

(or the income from tht slack is cfim- .02 Procrdurul Rrqrtrrements for AUICJ- 

nlutilty property), each perscln having a matic Rebid The corporation must f'ile 

community interest in the srock 01 income with the service center with which [he cor- 

therefrom must consent to the election, poration files its income lax return a dated 
Section 1,1362-6(h)(3)(iii) provides SldlC~~lrnl that includes the folluwing lnfor- 

that an electinn thar is t~rnely filed for any m3tjon: 

taxable year and (],at wcluld be valid except (1)  A representation that reads, "This 
for the failure of any shareholder to file a Statement is being furnished pursuant to 

timely consen1 15 no, invalid if consents Rev. P~oc. 2004-15 tor a latc filing of 
are filed and it is shown to [he satlstac- shareholder consents EOI ctimrnuniry prup- 

tion of the service center with the erty spouses of S corporation stlareholders 

cnrporarion files its income tax return fhar in community ProPenY slates," 
( 1 ) there was reasonable cause for  he fail- (2) The name of the corporation, ils em- 

urc 10 f i l e  the consent, (2) the request for ployer identification number, its address. 

the extension of time to f i l e  a consen[ is date of inctlrpOr3ti0n, State of i ~ ~ ~ r p ~ r e -  
nlade within a reasonable [lnlr under the tion, and the intcnded effective date of its 

cjrcu~,~stances, and ( 3 )  the lriterests of the jnit ial l~ filed Fo:'m 2553;  

Government wj]l not be ltor~rdized by (3) Each spouse's name, social security 

treating the elec~ion as valid number or employee idenlificarion num- 
ber, tax year end and the 10131 number of 

SECTION 3. SCOPE shares owned at the dale oi  he ititended 
elzct~on; 

This revcnuz procedure provides au- (4) A statement that the community 
tomatic rclicf for late filing of share- property spouses reported all items of 

income, gain, loss, deduc~ion or credit 
consisterit with the S corpnratiot~ election 
on all affected returns; 

15) A signed statement from each of the 
community property spouses that reads, 
"Under penalties of perjury, I, [name of 
community properly spouse], declare that 
I consent to the e l ec~~or .  to treat [name of 
S corporatjon] to bc an  S cdrporation un- 
der secticln 1362laj of the Internal Rev- 
enue Code as of [the date that the S cor- 
poration intended to be an S corporatjonl 
and to rhe hest of my knowledge and be- 
lief, the h c r s  presented in supporl of this 
elect~on are mue, correct, and complete." 

.03 Relief for Failure to File Timely 
Shareholder Cortserlr to S Cotporarion 
Elections. A shareholder that satisfies 
the requirements of section 4.01 of this 
revenue procedure will be deemed ( I )  to 
have reasonable cause for the failure to 
consent to the S cwporatjon elections, (2)  
to have made the r,equest for the extension 
of time to file a consent within a reason- 
able time under the cjrcumstances, and 
(3) to have satisfied the requirement that 
the interests of the Government will not 
be jeopardized by treating lhe elect~an as 
valid. Accordingly, the shareholder will 
automattcally be granted rel~cf to file thc 
late shareholder consent. The Service will 
notify the shareholder of the acceptance 
of the shareholder's request to file the late 
shareholder consent or of the denial of 
a request that fails to satisfy the require- 
ments of this revenue procedure. 

SECTION 5 EFFECTIVE DATE 

This rever~ue procedure js effecrive for 
all applications for relief satisfying ihe 
requiremenls of section 4 of this revenue 
procedure, including those applications 
now being considered by (he Service. 

SECTION 6 .  PAPERWORK 
REDUCTION ACT 

The collection of information con- 
tained in this revenue procedure has been 
reviewed and itpproved by the Office 
of Management and Budget in  accor- 
dance with the Papenvnrk Reduction Act 
(44 U.S.C. 3507) under cuntrol nurliher 
1545-1886. 

An agency may not conduct ur sponsor, 
and a person is not required to respond 
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to, a urll!ectinn of infvrmation unless the 
collcuiion of informat~on displays a valid 
OME control nurnbe~ 

Thc collecr~cws of- information in t h ~ s  
rrvenue procedure are in w r ~ i o n  4.02. 
Thi< infvrnmation is requjseil ti, be sub- 
mirred to the  applivabre servicc center in 
f l~der to obtain rellef for late elculion> 
under  subchapter S.  This jnforrnatinri trill 
bc used to dclerrnlne whether Ihe eligibil- 
~ t v  requirernrn~s for obtaining relief have 
been met. The collection of information is 
required to obtain a benefit. The likely re- 
spondents are bu.<iness or other for-prufit 
insdtution>. 

2004-23 I.R.B. 

The estimared rolal annual repirning 
burden is 500 hours. 

T h e  ectlrnated annunl burden pet re- 

sporldent varies from .5 hours lo 7 hours. 
drpendlng on individual iircums~ances. 
wlih an estima~ed average burden of I 
hour to complete :Re statement. The esti- 
mated number of respondents is 200. 

The es!rrnatcd annual  trequency of re- 
sponses 1s on occasion. 

Soaks or records rejatlng to a cnliection 
of information must be retained as long 
as their contents may become rnater~al in 
the administration of any  internal revenue 
law. Grr~erally tax returns and tax rcturn 

infurmation are c.c~nfidential, as rcclu ired 
by 26 U.S.C. 6103. 

SECTION 7 .  DRAFTING; 

INFORMATION 

The principal author of t h ~ ~  revenue 
procedure is Jason T. Smyczek of the 
Office of the Associate Chief Counsrl 
iPassthroughs and Special Industries. j For 
further informallon regarding this revzr~ue 
procedure, conract Mr. Smyczek at (202) 
622-3050 (not a toll-free call). 
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