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Making Appropriations for the Government of the District of Columbia and Other Activities Chargeable in Whole or in Part Against the Revenues of Said District of Columbia for the Fiscal Year Ending September 30, 2001 and for Other Purposes

SEC. 1104. ADJUSTMENT OF STATUS OF CERTAIN CLASS ACTION  PARTICIPANTS WHO ENTERED BEFORE JANUARY 1, 1982, TO THAT OF PERSON ADMITTED FOR LAWFUL RESIDENCE.

(a) IN GENERAL- In the case of an eligible alien described in subsection (b), the provisions of section 245A of the Immigration and Nationality Act (8 U.S.C. 1255a), as modified by subsection (c), shall apply to the alien.

(b) ELIGIBLE ALIENS DESCRIBED- An alien is an eligible alien described in this subsection if, before October 1, 2000, the alien filed with the Attorney General a written claim for class membership, with or without a filing fee, pursuant to a court order issued in the case of--

(1) Catholic Social Services, Inc. v. Meese, vacated sub nom. Reno v. Catholic Social Services, Inc., 509 U.S. 43 (1993); or

(2) League of United Latin American Citizens v. INS, vacated sub nom. Reno v. Catholic Social Services, Inc., 509 U.S. 43 (1993).

(c) MODIFICATIONS TO PROVISIONS GOVERNING ADJUSTMENT OF STATUS- The modifications to section 245A of the Immigration and Nationality Act that apply to an eligible alien described in subsection (b) of this section are the following:

(1) TEMPORARY RESIDENT STATUS- Subsection (a) of such section 245A shall not apply.

(2) ADJUSTMENT TO PERMANENT RESIDENT STATUS- In lieu of paragraphs (1) and (2) of subsection (b) of such section 245A, the Attorney General shall be required to adjust the status of an eligible alien described in subsection (b) of this section to that of an alien lawfully admitted for permanent residence if the alien meets the following requirements:

(A) APPLICATION PERIOD- The alien must file with the Attorney General an application for such adjustment during the 12-month period beginning on the date on which the Attorney General issues final regulations to implement this section.

(B) CONTINUOUS UNLAWFUL RESIDENCE-

(i) IN GENERAL- The alien must establish that the alien entered the United States before January 1, 1982, and that he or she has resided continuously in the United States in an unlawful status since such date and through May 4, 1988. In determining whether an alien maintained continuous unlawful residence in the United States for purposes of this subparagraph, the regulations prescribed by the Attorney General under section 245A(g) of the Immigration and Nationality Act that were most recently in effect before the date of the enactment of this Act shall apply.

(ii) NONIMMIGRANTS- In the case of an alien who entered the United States as a nonimmigrant before January 1, 1982, the alien must establish that the alien’s period of authorized stay as a nonimmigrant expired before such date through the passage of time or the alien’s unlawful status was known to the Government as of such date.

(iii) EXCHANGE VISITORS- If the alien was at any time a nonimmigrant exchange alien (as defined in section 101(a)(15)(J) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(15)(J)), the alien must establish that the alien was not subject to the two-year foreign residence requirement of section 212(e) of such Act or has fulfilled that requirement or received a waiver thereof.

(iv) CUBAN AND HAITIAN ENTRANTS- For purposes of this section, an alien in the status of a Cuban and Haitian entrant described in paragraph (1) or (2)(A) of section 501(e) of Public Law 96-422 shall be considered to have entered the United States and to be in an unlawful status in the United States.

(C) CONTINUOUS PHYSICAL PRESENCE-

(i) IN GENERAL- The alien must establish that the alien was continuously physically present in the United States during the period beginning on November 6, 1986, and ending on May 4, 1988, except that--

(I) an alien shall not be considered to have failed to maintain continuous physical presence in the United States for purposes of this subparagraph by virtue of brief, casual, and innocent absences from the United States; and

(II) brief, casual, and innocent absences from the United States shall not be limited to absences with advance parole.

(ii) ADMISSIONS- Nothing in this section shall be construed as authorizing an alien to apply for admission to, or to be admitted to, the United States in order to apply for adjustment of status under this section or section 245A of the Immigration and Nationality Act.

(D) ADMISSIBLE AS IMMIGRANT- The alien must establish that the alien--

(i) is admissible to the United States as an immigrant, except as otherwise provided under section 245A(d)(2) of the Immigration and Nationality Act;

(ii) has not been convicted of any felony or of three or more misdemeanors committed in the United States;

(iii) has not assisted in the persecution of any person or persons on account of race, religion, nationality, membership in a particular social group, or political opinion; and

(iv) is registered or registering under the Military Selective Service Act, if the alien is required to be so registered under that Act.
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(c) Applications for Adjustment of Status.-

(1) To whom may be made.-The Attorney General shall  provide that applications for adjustment of status  under subsection (a) may be filed-

(A) with the Attorney General, or

(B) with a qualified designated entity, but  only if the applicant consents to the forwarding  of the application to the Attorney General.

As used in this section, the term "qualified designated  entity" means an organization or person designated under  paragraph (2).

(2) Designation of qualified entities to receive applications.- For purposes of assisting in the program of  legalization provided under this section, the Attorney  General-

(A) shall designate qualified voluntary  organizations and other qualified State, local,  and community organizations, and

(B) may designate such other persons as the  Attorney General determines are qualified and have  substantial experience, demonstrated competence, and traditional long-term involvement in the  preparation and submittal of applications for  adjustment of status under section 209 or 245,  Public Law 89-732, or Public Law 95-145.

(3) Treatment of applications by designated entities.-Each  qualified designated entity must agree to forward to  the Attorney General applications filed with it in  accordance with paragraph (1)(B) but not to forward to  the Attorney General applications filed with it unless  the applicant has consented to such forwarding. No such  entity may make a determination required by this  section to be made by the Attorney General.

(4) Limitation on access to information.-Files and records  of qualified designated entities relating to an alien's  seeking assistance or information with respect to  filing an application under this section are  confidential and the Attorney General and the Service  shall not have access to such files or records relating  to an alien without the consent of the alien.

(5) 1/ Confidentiality of information.-

(A) In general.-Except as provided in this  paragraph, neither the Attorney General, nor any  other official or employee of the Department of  Justice, or bureau or agency thereof, may-

(i) use the information furnished by the  applicant pursuant to an application filed  under this section for any purpose other than  to make a determination on the application,  for enforcement of paragraph (6), or for the  preparation of reports to Congress under  section 404 of the Immigration Reform and  Control Act of 1986;

(ii) make any publication whereby the  information furnished by any particular  applicant can be identified; or

(iii) permit anyone other than the sworn  officers and employees of the Department or  bureau or agency or, with respect to  applications filed with a designated entity,  that designated entity, to examine individual  applications.

(B) Required disclosures.-The Attorney General  shall provide the information furnished under this  section, and any other information derived from  such furnished information, to a duly recognized  law enforcement entity in connection with a  criminal investigation or prosecution, when such  information is requested in writing by such  entity, or to an official coroner for purposes of  affirmatively identifying a deceased individual  (whether or not such individual is deceased as a  result of a crime).

(C) Authorized disclosures.-The Attorney General  may provide, in the Attorney General's discretion,  for the furnishing of information furnished under  this section in the same manner and circumstances  as census information may be disclosed by the  Secretary of Commerce under section 8 of title 13,  United States Code.

(D) Construction.-

(i) In general.-Nothing in this paragraph  shall be construed to limit the use, or  release, for immigration enforcement purposes  or law enforcement purposes of information  contained in files or records of the Service  pertaining to an application filed under this  section, other than information furnished by  an applicant pursuant to the application, or  any other information derived from the  application, that is not available from any  other source.

(ii) Criminal convictions.-Information  concerning whether the applicant has at any  time been convicted of a crime may be used or  released for immigration enforcement or law  enforcement purposes.

(E) Crime-Whoever knowingly uses, publishes, or permits information to be  examined in violation of this paragraph  shall be fined not more than $10,000.

(6) Penalties for false statements in applications.-Whoever  files an application for adjustment of status under  this section and knowingly and willfully falsifies,  misrepresents, conceals, or covers up a material fact  or makes any false, fictitious, or fraudulent  statements or representations, or makes or uses any  false writing or document knowing the same to contain  any false, fictitious, or fraudulent statement or  entry, shall be fined in accordance with title 18,  United States Code, or imprisoned not more than five  years, or both.

(7) Application fees.-

(A) Fee Schedule.-The Attorney General shall  provide for a schedule of fees to be charged for  the filing of applications for adjustment under  subsection (a) or (b)(1). The Attorney General shall provide for an additional fee for filing an  application for adjustment under subsection (b)(1)  after the end of the first year of the 2-year  period described in subsection (b)(1)(A).

(B) Use of fees.-The Attorney General shall  deposit payments received under this paragraph in  a separate account and amounts in such account  shall be available, without fiscal year  limitation, to cover administrative and other  expenses incurred in connection with the review of  applications filed under this section.

(C) Immigration.-related unfair employment practices.- Not to exceed $3,000,000 of the unobligated  balances remaining in the account established in  subparagraph (B) shall be available in fiscal year  1992 and each fiscal year thereafter for grants,  contracts, and cooperative agreements to  community-based organizations for outreach  programs, to be administered by the Office of  Special Counsel for Immigration-Related Unfair  Employment Practices: Provided, That such amounts  shall be in addition to any funds appropriated to  the Office of Special Counsel for such purposes:  Provided further, That none of the funds made  available by this section shall be used by the  Office of Special Counsel to establish regional  offices.
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Authority:   8 U.S.C. 1101, 1103, 1255a, and 1255a note.

§ 245a.30  Description of program.

This Subpart C implements the Family Unity provisions of section 1504 of the LIFE Act Amendments, Public Law 106-554.

§ 245a.31  Eligibility.

An alien who is currently in the United States may obtain Family Unity benefits under section 1504 of the LIFE Act Amendments if he or she establishes that:

(a) He or she is the spouse or unmarried child under the age of 21 of an eligible alien (as defined under § 245a.10) at the time the alien's application for Family Unity benefits is adjudicated and thereafter;

(b) He or she entered the United States before December 1, 1988, and resided in the United States on such date; and

(c) If applying for Family Unity benefits on or after June 5, 2003, he or she is the spouse or unmarried child under the age of 21 of an alien who has filed a Form I-485 pursuant to this Subpart B.  (Revised 6/4/02; 67 FR 38341)

§ 245a.32  Ineligible aliens.

The following categories of aliens are ineligible for Family Unity benefits under the LIFE Act Amendments:

(a) An alien who has been convicted of a felony or of three or more misdemeanors in the United States; or

(b) An alien who has ordered, incited, assisted, or otherwise participated in the persecution of an individual because of the individual's race, religion, nationality, membership in a particular social group, or political opinion; or

(c) An alien who has been convicted by a final judgment of a particularly serious crime and who is a danger to the community of the United States; or

(d) An alien who the Attorney General has serious reasons to believe has committed a serious nonpolitical crime outside the United States before the alien arrived in the United States; or

(e) An alien who the Attorney General has reasonable grounds to believe is a danger to the security of the United States.

§ 245a.33  Filing.

(a) General. An application for Family Unity benefits under section 1504 of the LIFE Act Amendments must be filed on a Form I-817, Application for Family Unity Benefits, with the Missouri Service Center. A Form I-817 must be filed with the correct fee required in § 103.7(b)(1) of this chapter and the required supporting documentation. A separate application with appropriate fee and documentation must be filed for each person claiming eligibility.

(b) Decision. The Missouri Service Center Director has sole jurisdiction to adjudicate an application for Family Unity benefits under the LIFE Act Amendments. If the Service finds that additional evidence is required from the alien in order to properly adjudicate the application, the Service shall request such evidence from the alien in writing. The Director will provide the applicant with specific reasons for any decision to deny an application. Denial of an application may not be appealed. An applicant who believes that the grounds for denial have been overcome may submit another application with the appropriate fee and documentation.

(c) Referral of denied cases for consideration of issuance of notice to appear. If an application is denied, the case will be referred to the district director with jurisdiction over the alien's place of residence for consideration of whether to issue a notice to appear. After an initial denial, an applicant's case will not be referred for issuance of a notice to appear until 90 days from the date of the initial denial, to allow the alien the opportunity to file a new Form I-817 application in order to attempt to overcome the basis of the denial. However, if the applicant is found not to be eligible for benefits under § 245a.32(a), the Service reserves the right to issue a notice to appear at any time after the initial denial.

§ 245a.34  Protection from removal, eligibility for employment, and period of authorized stay.

(a) Scope of protection. Nothing in this Subpart C shall be construed to limit the authority of the Service to commence removal proceedings against an applicant for or beneficiary of Family Unity benefit under this Subpart C on any ground of removal. Also, nothing in this Subpart C shall be construed to limit the authority of the Service to take any other enforcement action against such an applicant or beneficiary with respect to any ground of removal not specified in paragraphs (a)(1) through (a)(4) of this section. Protection from removal under this Subpart C is limited to the grounds of removal specified in:

(1) Section 237(a)(1)(A) of the Act (aliens who were inadmissible at the time of entry or adjustment of status), except that the alien may be removed if he or she is inadmissible because of a ground listed in section 212(a)(2) (criminal and related grounds) or in section 212(a)(3) (security and related grounds) of the Act; or

(2) Section 237(a)(1)(B) of the Act (aliens present in the United States in violation of the Act or any other law of the United States);

(3) Section 237(a)(1)(C) of the Act (aliens who violated their nonimmigrant status or violated the conditions of entry); or

(4) Section 237(a)(3)(A) of the Act (aliens who failed to comply with the change of address notification requirements).

(b) Duration of protection from removal.  When an alien whose application for Family Unity benefits under the LIFE Act Amendments is approved, he or she will receive protection from removal, commencing with the date of approval of the application.  A grant of protection from removal under this section shall be considered effective from the date on which the application was properly filed. (Paragraph (b) revised 6/4/02; 67 FR 38341)

(1) In the case of an alien who has been granted Family Unity benefits under the LIFE Act Amendments based on the principal alien's application for LIFE Legalization, any evidence of protection from removal shall be dated to expire 1 year after the date of approval, or the day before the alien's 21st birthday, whichever comes first.

(2) In the case of an alien who has been granted Family Unity benefits under the LIFE Act Amendments based on the principal alien's adjustment to LPR status pursuant to his or her LIFE Legalization application, any evidence of protection from removal shall be dated to expire 2 years after the date of approval, or the day before the alien's 21st birthday, whichever comes first.

(c) Employment authorization.  An alien granted Family Unity benefits under the LIFE Act Amendments is authorized to be employed in the United States.  (Paragraph (c) revised 6/4/02; 67 FR 38341)

(1) In the case of an alien who has been granted Family Unity benefits based on the principal alien's application for LIFE Legalization, the validity period of the employment authorization document shall be dated to expire 1 year after the date of approval of the Form I-817, or the day before the alien's 21st birthday, whichever comes first.

(2) In the case of an alien who has been granted Family Unity benefits based on the principal alien's adjustment to LPR status pursuant to his or her LIFE Legalization application, the validity period of the employment authorization document shall be dated to expire 2 years after the date of approval of the Form I-817, or the day before the alien's 21st birthday, whichever comes first.

(d) Period of authorized stay. An alien granted Family Unity benefits under the LIFE Act Amendments is deemed to have received an authorized period of stay approved by the Attorney General within the scope of section 212(a)(9)(B) of the Act.

§ 245a.35  Travel outside the United States.

(a) An alien who departs the United States while his or her application for Family Unity benefits is pending will be deemed to have abandoned the application and the application will be denied.

(b) An alien granted Family Unity benefits under the LIFE Act Amendments who intends to travel outside the United States temporarily must apply for advance authorization using Form I-131. The authority to grant an application for advance authorization for an alien granted Family Unity benefits under the LIFE Act Amendments rests solely with the Service. An alien who is granted advance authorization and returns to the United States in accordance with such authorization, and who is found not to be inadmissible under section 212(a)(2) or (3) of the Act, shall be paroled into the United States. He or she shall be provided the remainder of the protection from removal period previously granted under the Family Unity provisions of the LIFE Act Amendments.

§ 245a.37  Termination of Family Unity Program benefits.

(a) Grounds for termination. The Service may terminate Family Unity benefits under the LIFE Act Amendments whenever the necessity for the termination comes to the attention of the Service. Such grounds will exist in situations including, but not limited to, those in which:

(1) A determination is made that Family Unity benefits were acquired as the result of fraud or willful misrepresentation of a material fact;

(2) The beneficiary commits an act or acts which render him or her ineligible for Family Unity benefits under the LIFE Act Amendments;

(3) The alien, upon whose status Family Unity benefits under the LIFE Act were based, fails to apply for LIFE Legalization by June 4, 2003, has his or her LIFE Legalization application denied, or loses his or her LPR status; or  (Revised 6/4/02; 67 FR 38341)

(4) A qualifying relationship to the alien, upon whose status Family Unity benefits under the LIFE Act Amendments were based, no longer exists.

(b) Notice procedure. Notice of intent to terminate and of the grounds thereof shall be served pursuant to the provisions of § 103.5a of this chapter. The alien shall be given 30 days to respond to the notice and may submit to the Service additional evidence in rebuttal. Any final decision of termination shall also be served pursuant to the provisions of § 103.5a of this chapter. Nothing in this section shall preclude the Service from commencing removal proceedings prior to termination of Family Unity benefits.

(c) Effect of termination. Termination of Family Unity benefits under the LIFE Act Amendments shall render the alien amenable to removal under any ground specified in section 237 of the Act (including those grounds described in § 245a.34(a)). In addition, the alien will no longer be considered to be in a period of stay authorized by the Attorney General as of the date of such termination.

