Section &1
misioner, 31 BTA, 519 (1934), a
taxpayer purchased propesty without
ing an outst mortgage

and subsequently satisfied the mori-
gape for less than its face amount. In
a decision based on unclear facts, the
Board of Tex Appeals, for purposes
of deterining the taxpayer's gain or
\oss upon the sale of the property in a
later year, held that ihe taxpayer's
basis in the property should have been
reduced by the amount of the mort-
gage debt Forgiven in the earlier yenr.

The Tigfts and Cershkowit; deci-
sions implicitly reject any interpreta-
tion of Fuiton Gold that a reduction
in the amount of & nonrecourse labil-
ity by the holder of the debt whe was
not the selier of the property securing
the Gability results in & reduction of
th: hm in that pmpeny, ralhcr than

ge of i for

the year of the reducdon. Fulton
Gold, imerpreted jn this manoer, is
Taconsistent with Tq,ﬂs and Gersﬂko—
witz, Therefore, that imerpr
rejected and will not be followed
HOLDING

The reduction of ihe psincipal
amount of an undersecured nonre-
course dett by the holder of a debe
who was not the selles of the property
securing the debt resulls in the real-
ization of discharge of indsbted

ACTION; Final and lemporary rego-
lations.

SUMMARY: This document conlains
final and lemporary regulations con-
cerning the taxation of and reporting
and withhoiding on payments with
respect ta employee by

made prior to July 1, 1990. The
provisions of these final regulations
under §631.19214a)-1chy, 31.2121¢R)-
3, M.323Ue)-1, 33.3234{e)-3,
31.3306¢b)-1, 31.330&{(b)-2,
31.3401{a)-(1WbX2) and 31.3401(a)4
are effecmc for amounts that are

under & reimbursemsent ot other ex-
pense aflowance arrangement, These
final and temporary regulations re.
flect changes to the law made by the
Family Support Act of 1988, Thase
final and temporary, regulations will
affest cmplayess. who receive pay-
ments and pavors who make pay-
ments under reimbursement or other
expense allowance ary 3

d by an boyee on or after
Jul:r 1, 1990, with mpea to expenses
paid or weurred on ov after July ),
1990, The amendment to Part 602 is
effective upan publicstion,
SUPPLEMENTARY
INFORMATION:
Paperwork Reduction Act

The collcmnn ol‘ information re-

EFFECTIVE DATES: The provisions
of these termporary reguintions under
§L62-1T are effective for expenses
paid or incurred in taxable years be-
ginning befote Januvary 1, 1989. The
income tax provisions of these final
regulations under §1.62-2 are effec-
tive for payments made under rejm-
bursement or other expense allowance
ved by an ;
¢ I taxabie years of the employee
begivning on or after Januny 1,
1989, with respect 10 expensey paid or
incurred in taxable years beginning on
or after January 1, 198%. Howsver,
the providons of §1.62-2(h) of ihese

income under section 51(a)%12) of the
Code.

EFFECT ON OTHER REVENUE
RULINGS

Rev. Rul. 82-202 is amplified to
apply whether the fair market value
of the residence is greater or less than
the principal balance of the morgage
al the time of the refinancing.

Saction 62.—Adjusted Gross income
Detined

26 CFR 1 G-iT: Adfusred pross acome (e
porary),

T.D. 8324

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR PARTS 1, 31, AND 602

AUENCY: Iniernn) Revenue Service,
Treasury.
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regulati are ¢ffective for payments
made under reimbursement or other
re-
oewed by an employoe on or after
Tuly 1, 199, with respect to expenses
paid or joncurred on or after July 1,
1990, and the provisions of
FILA2-2dMINIY and 1.62-200H2H5)-
(B) of these regulations are effective
for payments made under reimburse-
ment of other expense allowance ar-
rangements received by an emplayse
on or after Janvary ), 1991, with
respect to expenses paid or incurred
an or after Januery 1, 1991, The
provisions of §1.162-17(eX3) of these
regulations are effsctive for taxable
years beginning on or after January
1, 1989. The tepocting provitions of
these fioal regulations under
§1.6041-3¢) are effective for pay-
ments made under reimb or

d in this final rep-
ulation have been reviewed and ap-
proved by the Office of Management
and Budget in accordance with the
requirements of the Paperwork Re-
duction Act (44 U.8.C. 3504{h)) un-
der comirol number 1545~1148. The
estimated average annual burden per
tecordkeeper is ope-half haour.,

This estimate ix mn approximation
af the average time expected 1o be
necessary for a collection of informa-
tion. It is based on such information
as is available to the Internal Revenue
Service, Individual recordkeepers may
require grearer or less time, depend-
ing on their particular circumsiances.

Comments concerning the accoracy
of these burden estimates and sugges-
tions for reducing the burden should
be directed to the Internal Revenue
Service, Attn: IRS Reports Clearance
Gfficer T:FP, Washington, D.C.
20224, and 1o the Office of Manage-
ment and Budged, Atin: Deak Officer
for the Department of the Treasury,
Office of Information and Regulatory
Affairs, Washington, D.C. 20501,

Background

On December 12, 1989, the Federal
Register published temporary regula-
dons (54 FR 5102]1) IT.D. B27s,
1990-1 C.B. 14] on employes business
capense reimbursements and  allow-
ances. Those regulations provided
guidance concerning the taxation of
and reporting and withholding on

p with respect to cmployee

other ailowance arr

that are received by an employec on
ot gfter January 1, 1989, with respect
to expenses paid or incurred on or
after January 1, 1989, however, a
iransition role iy provided upder
§1.6041-3(i) effective for payments

b expenses under 8 reimburse-
ment or other expense aliowance ar-
rangemeut. The text of those tempo-
rary Tegulations also served as the
comment document for a notice ol’
P Tulemaking {“‘the prop
resulauona") pubhshed in the Federal
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Register for the same day (54 FR
51038) [EE-8-89, 1990-1 C.B. 616].

Written comments were received
feom the public on the proposed reg-
ulations. In wddition, on June 1},
{990, the Internal R, Service

fide expenses related to the 1

Saction 62

I +

Lt s
er's business that are not deductible,
the arrangement does oot meet the
business connection requirement of
§1.62-2(d} of the regulations and all

held a public hearing concerning the

paid under the prrangement
are treaied as peid under a8 nonac-

regulations.  After jderation of
the comments recelved and the state-
ments made at the pubhc heu.nng. the

i f as
rev:sed hy “this Trmury decision,
This Treasury decision also super-
sedes and obsoletes Anncuncement
90-127, 1990-48 L.R.B. 8.

SUMMARY OF COMMENTS AND
EXPLANATION OF PROVISIONS:

More than one expense allowance
arrgrgement.

Commentators requested that the
regulations provide guidance on what
factors wre considersd in determining
whether an employer has one arrange-
ment or tmofe than one mansemem

o plan. These amounis are
subject to withholding and payment
of employment taxes when paid.
Thus, no part of an employet's salary
may be recharacterized as being paid

substantiated for
those days or miles of traves is (reated
as paid under & nonaccountable plnn
the empl i not required
to return this excess portion, the rea-
soneble period of time provisions {re-
lating to the return of epxcess
amounts) do not apply to this excess
portion.
The final regulations also provide
that in the case of & per diem or
milenge allowance paid a9 a reim-

under 8 rel Hment arrang
or other expense allowance arrange-
ment.

The final regelations also provide
that an arrangement providing a per
diem ellowance for travel expenscs
{whether or not deductbls) that s
compiied on & bws xi.mﬂnr to th.at
vsed in comg 's
wages or other cumpemanon (e Ko
the number of hours worked, miles
traveled, or pieces produwd) satiaﬁu
the busi o

with an employee. C
weye eapecially nnnccmed that smsll
ts af nonacc
mlght be treated ns past of m other-
wise accountable plan, thereby
"tainting'" the sccountable payments
if clearly separate plans were pot
adopiled, The final regulstions clarify
that if an arangement provides md-
vances, allowances, or reimburse-
mants for dedvetible employee busl-
ness expenses and for other bone fide
#xpenses related to the smployer’s
business that are not deductible, the
payor will be treaied as maintaining
two arrangements, The pottion of the
arrangement that provides payments
for the deductible cmployee busi

of §1.62~2(d) only if, as of Deccmber
12, 1989, (1) the per diem allowance
was idmtiﬂed by the payor aither by
making a separate paymen or by
specifically identifying the amount of
the per diem allowance, or (2) a per
diem allowance computed om that
bazis was commonly used in the in-
dustry in which the employee is em-
ployed. A per diem aliowance that
aatisfies this requitement may be ad-
justed in a that r bl

bur at & rate for each day or
mile of travel that exceeds the
amount of the employee’s expenses
deemed substantiated for a day er
mile of trave! {c.g., the employer
reimburses at a rate of 30 cents per
mile when the amount deemed wub-
stantiaed i5 26 cents per mile), the
excess portion la subject to withhold.
ing and payment of empioyment taxey
in the payroll period in which the
payor reimburses the expenses for the
days or miles of travel substantisied.
The final regulations further provide
that in the case of & per diem o1
mileage atlowance paid as an advance
at a rate for each day or mile of
travel that exceeds the amount ol' the
employeg's
tinted for & dly oF mile of trwvel, the
excess portlon is subject to withhold-
ing and payment of employment taxes
no later chan the frst payroll period
following the payroll period in which

reflects actual increases in employee
business sxpenses occurring after De-
cember 12, 1989,

Special withholding rules for per
diem er miilrage alio

expenses will be treated as one ar-
T that the h

uannecuon test and the portion of the
arrangement that provides payments
for the nondeductible employee busi-
ness expenses will be treated as a
second  arvaogement that does not
satisfy the business cormecnon test,

[y "
Feg

Some practiticners have ayked
whether s portion of an employee™s
salary tmay be recharactenzed at be-
ing paid uoder a relmbursement ar-
rangement. The final regulations clar-
ify that if & payor arranges to pay an
amount (0 an employes vegardless of
whether the employee incura (or s
ressonsbly expected to incur) deduct-
fble business exprosss or other bona

Some practitioners have suggesied
that the safe harbors provided foc
satisfying the reasonable period of
time requirements can be used to
avoid repotting and withholding on
per dierm of mileage allowances where
the paid ds the
of o d I Iated
The safe harbora wete not intended to
be used in that manner.

the exp with respect to which the
advance was paid (i.c.. the daya or
miles of travel) are substantisted. OF
course, the expenses with respect to
which the sdvance was paid must be
substantiated within a reasonable pe-
riod of time.

The final regulacions also provide
that the Commissioner may, in his
discretion, pregeribe special roles in
pronouncements of gencral applicabil-
ity regarding the timing of withhold-
ing and payment of employment taxes
on per diem and mileage allowances.

The employer’s obligation to re
pori.

Accordingly, the final regul
provide that, if (ondey an arramge-
ment that meets the business connec-
tion, substantiation, snd retum of
excess requi ts of the regul
a payor pays a per diem or mileage
allowance, the portion, if sny, of the
allowance pald that relates to duys or
miles of travel substantiated md that

ds the of the emy 3

Lo wars regq d clarifica-
tion 4 to wh smounty treated as
paid under an acoountable plan may,
in certain circumstances, be reported
by the smployer on the employes's
Form: W-2. The proposed regalations
provided that such amounts ‘*sre not
required to be reported” on the -
ptoyee's Form W-2. The final regula-
tions clarify that amounts trested as
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foction 2

paid under an sccountsbie plan are

Bot reportod a2 wages or other com-
on the employee’s Form

irate the application of the regula-
thons,

Exemipting state, county, and locel
FOvernments,
C

santiatdon and rotum of cxcess, the
employer may not ceport such
AMOUnts & whges ar other compensa-
tion on the employee’s Form W-2.
However, the regulations do not re-
guire the employer o provide an
scountable plan. Thus, if the em-
ployer chooses 10 provide an expense
slowance arrangement that does not

PFattern of overreimbursements.
The tafo harbors provided for satis-
fying the remsonable period of lime

suwch plan o pract
Anti~glicre rule,

regulstions proavide that if
& heyor's reimbursement or other ex-

Pémse allowance arrangement svidens-
o & pattern of abuse of the rules

from siate, county,
and locs] governments requestsd that
they be exempted from the require-
ments of the regulations. There iz no
budication in the satute or the legisla.
tive history that Congress intended
that there be an enemption for gov-
smmment employers, The final regula-
thons therefore ires) governmenti em-
ployers and private sector employers
in the same manner and do not ex-
empt federal, state, county, and local
SOVernmets.

Country club dwes.

Practitioners have requested that
the find regquiations provide speciai
rules for country club dues because of
spocial deduction ilmitat! I

bt 1o mch dues. These rules would
create & specil rexsonnble period aafe
harbor for country club dues wnd
would provide mn exception w the
return of excesn requirement for
vountry club dues that are reported as
wiges and subjected to withholding
wid payment of employment taxes.
These suggestions have not been
adopted becwuse they would create
neediess complexity ip the regulations
and they are wot supperied by the
uanite of the Jeglslathve history.

Deemed substantiation issves.

Commentators submitted several
comments regarding {ssues raived by
Revenue Procedures B9-66 and 89-67,
1989-2 C.B. 792, 795, and their prog-
eny. Those ispes are generally not
addressed by thesc finai regulations,
but wifi jnstcad be sddressed in reve-
oue Pr of other pre
ments of general applicability,

Moving expenses.

Some practiticnsrs have ssked
whether the regulations wre intended
10 apply o veimbursements [of mov-

ing expenses. Section S2aMIKA) of
the Code and the rqmniam_u-fer to

reimb snd’ ¢ al-
made under the ment will be
treated as made under & noBAGCoUDt-

As 3 result of questions raited by
commentators, examples bave been
#ddad to the final regulations to illus-

®  mi-1C0

] toet, O
ments for business expenses thai are
sliowable wx deductions by Pant VI
{section 161 apd the following), sub-
chapter B, chapter 1 of the Code,
Therefore, neither the proposed regu-
istions nor the final regulations deal
with deductions, such as ing ex-
pense deductions under section 217,
that are nat found in Past V1.

Reporting rules.
The fnal regulations gemersily re-
tain the dame r ing rules that

were provided in the temporary regu-
Iations. However, in order to simplify
reporting in 1999 and becanse of 1he
July 1, 1990, effecttve date For with-
holdiug, the trapsitional reporting
tyle that was provided in the tempo-
rary regulations for payments re-
ceived by an employes on of after
Januery™), 1989, and prior to Jamu-
ary 1, 1990, has been extended to
payments reccived by an employee
prior 1o fuly 1, 1990 (ather than
tanuary 1, 1990, w provided in the
proposed regulations),

Specicl Anglyses

It har been determined that these
rudes ave not major rules as defined in
Bxecutive Order 12291, Therefure, n
Regulstory Impact Analysis 48 not
required. It hay also been determined
that section 353(b) of the Administra-
tive Procedure Act (§ U.S.C. Chapter
5) and the Reguistory Flexibility Act
{5 1.5.C. Chapter 6) do not apply to
these regulations, and, therefore, a
finsd Regulatory Plexibility Analyzis is
80l tequired. Pursuant (o section
TROS(F} of the Internal Revenue Code,
the potice of propossd rilemaking for
the regulations waa submitted o the
Adminisgrator of the Small Business
Administretion for comment on their
Impact oo small business.
L) L]

Adoption of Amendments to the
Reguiotions

Accordingly, 26 CFR Pars i, 31,
and 602 are miiended o follown:

PART 1 ~[AMENDED]

Paragraph 1. The authority for
Part t is anmended in by remov-
ing the citation “§§i.62-1T and
1.62-2T a0 imsued under 26 U.S.C.
62" and by sdding the following
citations:

Authority: 36 [1.8.C. 7805
Becs. L62-IT and 1.62-2 also issued
under 26 11.5.C. 62 *** Sac. 1,6041-3
also istued under 26 11.5.C, 62,

Par. 2, In §1. , paragraph
X2y is revised to' read as follows:

#§1.82-1T Adjusted gross income
fremporary].
L] - L] - L]
1) Daductions aflowable i com-
puling edjusied gross incame.
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uctions allowable wnder
ubchamr B, chapter | of
(eection 16) wnd following)

L of exmm paid or In-
the

; {ax defined in paragraph
{H of thin section or §1.62-2, which-
ap|

Uﬂfﬂ-

L] L] » L]

Par. 3. Sect]nn 1.63-2T i remaved
and section 1.62-2 is added in the
sppropriste place to read as follows:
§1.62-2 Reimbursernenis and other
®pense aflowance arrangements.

“(a} Table of contents. The contents
¢ this section are as follows:

(a] Tabie af contents.

(b} Scope.

£y Reimbursement or other ex-
pense olfpwance grrangement,

(1) Defined.

{1 Accountable plans,

(i} In generaf.

() Special rube for failure o re-
furn exvess.

{3} Nonaccountable plans.

i) In general.

{i) Speciot rule for jailure fo re-
Turn excess.

O] T}'«:mm of paymenis under
accounsable plons.

{5} Treatment of payments under
noneccountable plans.

(0} Business connection.

{1} In general.

(2) Other bona fide expenses.

{3) Reimbursement requiremeni,

(i} In general,

iy Per diem affowances.

{c} Substentiotion,

{1} In general.

) Expensex govermed by section
274 (d).

(3) Expenses not governed By ser-
tion 274 fd).

() Retwrning amounts in excess of
expenses,

(L} In yenerai.

{2) Per diem or mileoge aliowanc-
A

{8} Reasonabir period.

V) In peneral

(2) Safe harbors.

{i} Fived date method.

(iiy Periodic payment method,

{3) Paviern of overreimbursements.

(h) Withholding wnd payment of
employment taxes.

plicable) with his or her -

(1) When eccluded from wapes.
{2) When Includey in wages.

(i} Accountable pians.

(A} General rufe.

(B} Per diem or mil e -

Saction 62
erpl. Except as provided in paragraph
(H2)Kii) of this section, if an arrange-
ment meels the requircments of pars-
graphs {d), (e}, and (f} of this section,
all

Lol {

(Y In generai.

(2 Retmbursements.

{7) Advanoes.

{#) Speciai rules,

{il) Nonvceountebie plans.

{iy Application.

() Examples.

(k) Anri-abuse provision.

(% Cross references.

(m) Effective dates.

{b) Scope. For PUIpCis of deter
mining ‘“*sdjusted gross aec

paid under the srrange-
ment aie treated a8 peid uoder an
**accountable plan.”’

31y Special rufe for faiture to re-
furn &xcess. ! an arvangement meets
the requirements of paragraphs (d),
{t3, and () of this section, but the
employee fails 10 retuen, within o
teasonable period of time, any
amount in #xcess of the mmount of
the expanses substantisted in accord-
ance with paragraph fe) of this sec-
tion, only the emounts paid under the

mTARg that are not in excess of

tion 62(a)2)(A) allows an emp ¥
deduction for expenses dlowud by
Part VI (section 16! and following),
subchapter B, chapter 1 of the Code,
paid by the employee, in conaection
with the performence of services as
an employee of the employer, under 2
reimbur or other exp al-
lowance arrangement with a payor
{the emplover, Its agent, or & third
party). Section 62{c) provides that an
arrangement witl not be treated as
reimbutsement or other expense al
fowance arrangement for purposes of
section B2(al2WA) i (1) such ar-
rangement does not require the em-
ployes to aub iate the

covered by the arrangement to the
payor, or {2) such arrangemen! pro-
videa the employee the right to retain
any amount {n exeess of the substan.
tinted expenses covered under the ar-

rangement. This section prescribes
rules reluting to the requi of
section 52{c),

{c) Reimbursemen! or other ex-
pense  allowance arrangement—{l}
Defined. For purposes of §¥1.62-1T

the substantiated expensss are treated
23 paid under an accountable plan.
(€3] chmunmbfc plans—() In
of. 1{ an arrang does not
mhfy onc or more of the require-
ments of paragraphs {d), (e}, or {f) of
this section, all amounts paid under
the arrasgement are treated as paid
under a “‘nonaccountable plan." If &
payor provides a ponaccountable
, %0 #mployee who receives pay-
ments under the plan cannot compe!
the payor to trest the payments as
paid under an accountable plan by
voluntarily substantinting the expens-
& and returning any excess o the
payor.

{li) Special rule for failure (o re-
furiy excess. 1f an mrrangement meets
the reguirements of paragraphs {d),
{¢}, and () of this section, but the
employee fally o return, within 2
reasonable peried of time, any
amouent in excess of the mmount of
the expepses substantisted in accord-
ance with paragraph () of this sec-
tion, the amounts paid under Lhe
mngemﬂlt that are in excess of the

and 1.§2-2, the phrase “reimburse-
ment or other expense allowance ar-
rangement’ means An  arrangement
that meets the requirements of para-
graphs (4} (business connection), (e}
{substantiation), and (£} (returning
amounts In excess of ) of this

are treated as
paid under & nonaccouniable plap.

(4) Treatment af payments under
sccountable plans. Amounts ireated
&5 paid under an accountable plan are
gxci‘uded feom the employtu BIOSS

section. A payor may have more than
oht arcangement with regpect o a
particilar employes, depending on
the facts and circumstances. See para-
greph (dN2) of this section {payor
treated s having two arrangements
under certain circumstances).

{2) Accountable plgns—(y In gen-

, 8¢ BOL reportad a5 wiges or
other cumpen.mwn on the employ-
ee’s Form W-2, and are exempt from
the withholding and payment of em-
ployment taxes {Federal lnsurance
Contributions At (FICA), Federal
Unemployment Tax Act (FUTA),
Ruilroad Retirement Tax Act
{RRTA), Railroad Unemployment
Repayment Tax (RURTY, and income

1991-1C8. 22



Section 82
tax}. See paragraph (1) of this section
for crosn references.

&) ‘neﬂrmcm of Mmm wnder
L LT fe plans. A tmt
ot mr peid under a

fying the of the
ment ar cther expense allowance,
{2y Orher bona fide expences. If an

§1.274-5T(g). A per diem allowance
described in this pavagraph ()X
may be adjusted io & maoner thai

bly reflects actual incresses in

urm;emem provides ad . al-
for busi-

plan mre includod in the empioyee’s
§ross income, mumt be reported as
wages or other compenastion on the
omployee's Formm W-1, and are sub-
et to wishholding and payment of

employment taxes (FICA, FUTA,
RRTA, RURT, snd income tax), Sec
pl:asraph (h] of this w:nou Expens-

or reimin

oeas expenses described in

(d)(l) of tlus -eeuon fi.e, dettuct.lbl:
) wnd for

other bona fide upcnm eelated to

the employer's business {e.g., travel

that is not away from home) Hhat are

not deductible ender Part ¥ {section

161 and the following), subchapter B,

& att Juded in
thtemplurnes non income may be
deducted, provided the employee can
subaeantiate the full amount of his or
her expenses {i.c., the aimpumt of the
expenses, if any, the relmburéement
for which is treated as paid under an
accountable plan as well a1 those for
which the employee I claiming the
deductiony In sccordance with
§1.274-5T or $1.162-17, but only &s
i miscellaneous ftemired deduction
bject to the Hmiiations spplicable
to wuch expenses (¢.g., the 80-percent
fimitation on meal and entertainment
expenses provided in seolion 274(n)
and the Z-percent floor provided in
mction §7),

{d) Business connection—{1) In
general. Bxcept ax provided in para-
graphs ()2} and (dX3) of this sec-
tion, an arrangement meets the re-
quirements of this paragraph {d) if it
provides advances, allowances (in-
cluding per diem allowances, allow-
ances only for meals and incidental

P . and mileage all ar
reimburgements only for business ex-
penses chal are allowable as deduc-

tons by Part Vi (section 161 and the

followlng), subchapter B, chapter t
of the Code, and that are paid o
ipcurred by the employee in connec-
tiom with the performance of services
s an employer of the employer. The
payment may be sotuatly received
from the employer, its agent, or a
third patty for whom the employee
performs a service sy an ! of

chapter | of the Code, the payor is
treated 93 mainsining two sTapge-
menta. The portion of the arrenge-
menyt that provides payments for the
deductible employee businesi’ expenses
is tremted az ome arfangemept that
satisfies this paragraph (d}. The

tion of the arrangement that m&&.
peyments for the nondeductfble em-
Pioyes cxpenses is treated g » second
arrangement that does not satisfy this
paragraph (d) and all unomm paid
under this second arrangemesit will be
treated as paid under 3 nonsccount-
able plan, Ses p-nplphs N5y and
(W) of this section

3) Reimb i

(i} In general. If & plym' arrmm to
pay an mmount to an employee re-
gardless of whether the employee in-
curs (or iy reasomably expected to
incur} bugincss expenses of n type
described in paragraph (dXt) or (d)2}
of this section, the arrangement does
urt satisfy this paragraph (d) and alt
amounts peid woder the arrangerhent
are treated 95 paid under & nonac-
countable plan. See parsgraphs (ci$)
and (h} of this section.

{ii) Per diem allowances. Ao ar-
rangement providing a per diem al-
lowance for travel expenses of W type
described in pacagraph (d)(1} or {d}2)
of this section that is computed on &
basis similar to that used in comput-
ing the employee’s wages or other
compensation {e.g., the oumber of
hours worked, miles traveled, or piec-

the employer, and may {nclude
snounts charged drectly or jndirectly
to the payor through credit card sys-
tems or otherwise. In addition, if
both wages and the reimbursement or
other are bined

et producad) meets the requirements
of this paragraph (d) only If. on
December 12, 1989, the per diem
allowsnce was identified by the payor
either by making a separatc payment
or by pecifically idemtifying the

in a slagle payment, the relmburse-
ment or other expense aliowance must
e identified elther by making & sepe-
rate payment or by specifically identi-

M M-1C8

of the per diems allowance, or
a per diem allowance computed on
that basiy was commonly used in the
todustry in which the employee s
employsd. See section 274(d) and

employee businesi expenses oocumng
afver December 12, 1989.

" (e} Submentiation—(\} fn generol.
An arrangement mecis t(he require-
mients of this paragraph (&} i it
requires wach business capense to be
substantiated to the payor 8 accord-
a:;e with punu-a.ph (e}(l] or (e)(]) nf
t
within & remsonable pmod of time.
Be §1.274-5T or §$1.162-17.

{2) Exp £ i by

Iid;. An arcangement that reim-
burscs travel, eptertainment, use of a
passcager automohile of other listed
property, or other business expenses
poverned by section ITd) meets the
requicetnents of this paragraph (eX2)
if jnformation sufficicnt to satlsfy the
ubstantintion requirements of section
274(d) and the regulations thereunder
in submitted to the payor. See
§1.274-5T. Under section 274(d}, in-
formation sufficient 1o substantiaie
the requisite clements of each expen-
diture or wse muost be submitted 10
the payor. For example, with respect
to travel away from home,
91.374-5T(bX2) requircs that infor-
mation safficient to substantiate the
amount, time, place, snd business
purpose of the expense must be sub-
mitted to the payor. Simfiarly, with
respect to uke of a passenger avtomo-
bile or other listed properiy,
§1.274-5T{bME) requires that infor-
mation sufficicot o substantinte the
amount, time, use, and business pur-
pose of the expense must be xubmit-
ted Lo the payor, See §1.274-5T(g},
however, which grants the Commis-
sgoer  muthority to prescribe rules
permisting the amount of certain ex-
pensen to be deemed substantiated to
the payor {In liew of subsmnmuns
the sctual of such exp

where an arrangement provides for a
reimbursement, & per diewm aliowance,
or a4 mieage allowance for travel
awpy from home or transportation
expenses, See mleo §1.274-5T(j),
which grants the Commissioner the
autharity to establish a method under
which a taxpayer may elect O use o
specified amount for meals while
truveling away from bome o lisy of
substantinting the sctual cost of
meals. Substantiation of the amount

-
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in mocord

pursunnt to the

" ithotiey granted by §1.274-3T@} or

$1.278-5T() will B¢ tremed as sub-
shantistlon of the amount of such
apense for purposes of chis

of general applicability
under which a relmbursement or oth-
o expense abowance arrangsment
that provides per diem allowances
providing for ordinary and necessacy

() Bxpenses not governed by sec-

nifficient to enable the payor

KT idelml‘y the specific nature of each
wxpense and to conclude that the
is attribucable to the payor's
JPusivess activities. Therefore, each of
of an di or use

aRust be substantisted to the payor. It
s ot safficient if an employee mere-

tgories (ouch s *‘travel”) or reporis
gy through the use
of vague, mndescriptive terms (such
A “misceilanecus business expens-
™'} See §1.162-17b).

{f} Rervrning amounts in excess of
expenses—(1) In general. Except as
provided in paragraph (fy2} of thn
seciion, an arrangement meets the
requlremenu of this parsgraph {) if
i requires the employes to return o
the payor within & rensonable period
of time any mamount paid under the
artangement in excess of the cxpetises
substaotiated in accordance with
paragraph (¢} of this section. The
determination of whether an arrange-
ment requires an emiployee to returmn
amounts in excess of substantiated
expenses will depend on the facts and
circumstances. An arrangement
whereby money v sdvanced to an
eployes to defray expenses will be
treated A atisfying the requirements
of this parsgraph () omiy if the
ammount of money sdvanced s reason-
ably mﬁlated not to exceed the

enticinated "

the sdvence of money is made on B
day within a reasonsdle period of the
day that the anticipated expenditures
are paid or incurred, and any
amounts in excess of the expenses
substantiated in accordasce with
paragraph (&) of this ion are re-

P of tcaveling wway from
home {exciusive of tation
coils 10 and from destination) or
milesge allowances providing for or-
dinary std oecessnty expenses of lo-
cal wravel and transportation while
traveling away from home will be
tremted s sutisfying the requirements
of thiz paragraph (1}, even though the
arrangement does vot require the em-
ployes o retura the portion of such
an aliowance that relates o tge days
or miles of travel substantiated and
that exceeds the amount of the em-
ployee's expenses decmed substantiat-
od pursuant to rules prescribed under
section 274{d), provided the allow-
ance is paid at a rate for each day or
mile of travel that is reasgonably cab-
culaled not to exoeed the amoum of
the employee’s expenses or anticipat-
o enpenses and the employse is re
quired to return ta the payor within &
regsanable period of time any portion
of such allowance which relates to
days or miles of travel not substant-
ated in accordance with paregraph (¢}
of this section.

{8) Reasonabie period—(l) In gen-
eral. The determination of 2 reasom-
gble period of time will depend on
the facts and circumstances.

2) Safe horbors—ii) Fixed daote
method. An advance made within 30
days of when an expense i paid or
incurred, an expense substantiated o
the payor within 60 days after it is
paid or incurred, of an emounl re
turned to the payor within 120 deys
affer an expense {5 paid or incurred
will be trented a5 having occurred
within n reasonable perod of time.

(ii} Periodic siotement method. if a
payor provides employees with peri-
odic statements {no less frequendy
than quarteriy) stating the amount, if
any, paid under the arrangement in
EXCERE ot‘ th: expenses ihe employes
has lated in dance with
pua;raph (u) of this section, wnd

quired to be returned to the payor
within a reasonable period of time
after the advance iy received.
(2) Fer diem or mileage ailowanc-
The Comsmissioner mey. n his
discretion. prescribe  rules in pro-

ployee 10 substanti-
ate any lddl.ﬂolwi business expenses
that have not y&t been substantiated
{whether or nel such expenses refate
to the expenses with respect to which
the original advance was paid) and/or
Lo returs any amounis remdining un-

Section &2

substantiated within 120 days of the’
statemnont, an expense substantiaied
or an amsount refurned within that
prriod will be treated as being sub-
stantisted of returned within a rea-
sonable period of time.

(3) Pattern of averreimburserents,
If, under & reimbursement or other
expenge allowance arrangement, A pa-
yorh.uapl.anmpncdoeloprov:de
amoynts o employees in excess of
expemses substantiated in accorddnce
wnh paragraph {e) of this section and

to avoid reposting and withholding
on such amounts, the payor may not
usc dther of the safe harbors provid-
ed in paragraph (g2 of this section
for any years during which such plan
ot practice exists.

(R} Withholding and paymenmt of
emplayrtent taves—(1y When exciud-
ed from wages. If sn arrangement
meets the requircments of paragraphs
), (£), snd (0 of this section, 1he
amounts pajd under the arrangement
that are not in excess of the expenscs
substaptiated in sccordamce with
paragraph () of this section (G.c.. the
amounts treated as paid under an
accountable plan) are ngt wages and
are not subject 1o withholding and
Pavment of employment taxes,

(2) When fncluded 1 wages—{i)
Accountabie plans—{(A)y General nde.
Except. me provided in pacagraph
(hY2KINB) of this section, if the ex-
penses coversd under an arangement
that mects the requitements of para-
sraphs {d), {¢), and () of this section
are not substantiaed to the payor in
accordance with paragraph (€} of this
acction within & remsomabile pesiod of
time or If any amounts In excess of
the mubsantinied expensés are not
retumest to the payor in accordance
with paragreph (1} of this section
within a reasonable period of time,
the amount which is treaied ps paid
under a nonsccountable plan under
paragraph (eX3)(ii) of this mction is
subject to withhokding and payment
of employment taxes no later than the
first payroll period following the end
of the reasonable period. A payor
may treat any amount not subatanti-
ated or returned within the periads
specified in parsgraph (gN2} of this
section g5 not substamtinted or Te-
turned within a reasomable period of
time,

{B) Per diem or mileage aflowanc-

1991-1C8. 2%



Section 82

&s—(I) In general, 1f & payor pays a
per diem or mileage allowance nnder
a0 mrrangement that meets the re-
quirements of parsgraphs (d), {e),
and (N of this wection, the portion, if
any, of the allowance paid that re-
Istes to days or miles of travel sub-
santiated in socordance with para-
graph fe) of thiv section and ther
excoeds the gimount of the emphoyes"s
cxpernes  deemed Bhbstantiated for
such travel putstmmt to rules pre-
scribed under sectloit 274(d) and
lizu—fr_{;)or(j)kmadupnd
a nonsccountable plan. See
w @GOH) of this section.
the employoe & ot required
to veturn thit exceds portion, the rea-
sonsble period of time provisions of
mrmph(g)ofthhueﬁm(mlnim
to ter retom of oxcess Rmounts) do
aot dpply to this ehcess portion.
(1 Reimbdutsements. Bxcept as
provided in paragraph (RY2KINBKY)
of this section, in the case of s per
e or mileage allowance patd an
telmbursement at & tate for cach day
or mile of travel that exceeds the
smoumt of the employee's expenses
deemed substantlated for a day or
mile of travel, the excess portion
descsibed in paragraph (X2XG) of

(¥ Special rules. The Commission-
e may, in hiy discretion, prescribe
apecial nules in promouncements of
general applicability regarding the
ﬁm.in; of withholding wnd payment

of employment taxes on per diem and
milesge aliowances.

() Nowoccountable pians. 1f an ar-
rangement does not satinfy one or

more of the requirements of pars-

iravel it ented a5 ap accountable plan. The

employoes' Forms W-2 and must withbhodd and
mmﬂw Inxes on thess payrmnia when

ple (31, Rl

mhl (d), (&), o () of this secti

all amounts pald under the arrange-
ment are wages and are sobject to
withholding and payment of etnploy-
ment tanes when paid.

(3} Application. The requirements
of paragraphs (d) (business connec-
tion), (&) {substanilation), and () (re-

tumning amounts in exdess of expen
&%) of thls soction will be spplied on
an empioyes-by-comployee banis.
Thus, for example, the fatjure by one
aoployee to fubstahtiate expenses pn-
der an atrangement in accordance
with parngraph (e) of this sectton will
not cause amount? pald to other em-
ployees to be treated as paid under a
nonsccountable plas,

(i) Examples, The rules contained
ip this sctlon may be ilustrated by

the following examples,
Hvample (1), Reimb .
Employer 5 pays bs 200 & day. On

this is subject to withholdi
sad payment of cmployiment taxes in
e payroll period in which the payor
relmaburses the expenses for the days
or miles of travel substantiuted in
asccordance with paragraph (e) of this
pection.

3) Advances. Except s provided

jo paragraph (R}2NINBH# of this
Jeclion.mtbeuuornwdlmor

travel that exceeds the amount ol’ the
employec’s

Mippelic-
[ m Ulld'!l wp arrangemen( thal
mmr.‘nereqnimllo(wm{d] (8
s (1) of this section, County L rliﬂh\mtlll!

expenses d
tated for n day or mile of travel, the

portion described in paragraph
X2ZHD) of this section ia subject 10

i

P of emp
ment taxes Do later than the fiest
rln'ollperhdtulhwinuthep-mn
‘period [n which the exp with

ated within & ressonable period of
3:,& Ser puragraph (g) of this sec-
.

M 1ee1-1C.B.

g
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ibiy yectiom, Corporation ¥ pravises o addi-
tous! u!nnutn n amount equal o Lhe
mmount yak 1 goh-
tinulog uham af llow Becanse the

ey thls e

amd
Ytcause the ndvance of moeney is not mede on




;}’-‘
;
i
§
:
!
;
|

within & ressowable period of o
the anticlpated sxpenditgres are paid or
, the dent I &

Mo The cerangement falle to satafy the
i of pha (d) Musiness con-

pection) wnd (D) teulari gu-

day

Gxrsl Ampoutts withic § reaconable peviod of

time. Mumnmﬂwumummm

smaint to Emph Y, E

w emphme ] "honu" equyl 1o Ille
the wmplov.

of this section, Thew, C

hﬁ'mmfrﬁ:mnimﬂ
{

dnrcpnn:lnenuxumuumofmmmu
- or other compemstion ad mun
and pay wmployment laxes on (e

sptire mhcuat of each advaice when paid.
Mmmmm Under
4p Arratgemed chal oeets the reguirepwni of
Ildl.telulldtﬂafmhu:dm.
hoployr W payr i emipioys ¢ milltage
ance it & Take of 30 canes per mlle (when
*mmmmdr«mnﬂc

hkrmuusrukuhudnmtumedm:
wmourrt of the somloyee's experats v annici-
pied expensey. Employe W does mot reqiiire
the meturn of the portion of (he mileage allaw-
aace {4 centa) tha exceeds the amaun! deeinod
stbecnariated for vach mile of L sobstant-
siwd in accordince whth plu‘nph[e} of thix
tction. in June, Etplowx W sdvancs Sm.
ployer B 5150 for 500 miks 1o be Iraveled by
Bmployee B during the wonth. 1o July, Ex.
plwu!wbsmd;mﬂmuu of twintm

pay wploymionl wxes on 530 (500 mba
cenfs per mile),
Exampie (7). mpmm
mend. LUnder an

aTang Nt
requircments of plﬂlnplll td). (e}, wi (fl or
1hiy section, E 7

in excest of

Saction §2
ceived by ab employet on or after
Junuary 1, 1989, with reapect to ex-
penses paid of incurred om or after
Janvary |, 1989, '

{m) Effective dates, This section
gencrally applies to peyments made
under reimbursernen! or  oOther ex-
pense allowance arrangements re-
ceived by an employee in taxable
years of the employer beginning on
or after Janwary 1, 1989, with respect
ty expermes paid or incwrved in tax-
able years beginning on or after Janu-
ary 1, 1989. Parsgraph (h) of this
section generally applics to payments
made under redmbursement or ather
cxpense allowance arrangements re-
wtived by an employed on or after
July 1, 1990, with respect to expenses
paid or fncurred on or after July 1,
1990. Paragraphs (d}3)ii) and
(BM2XIXB} of this section apply to
payments made under reimbursement
or other expense allowance arrange-

pecdiunuuomwwmludm meal, and
Incidenal wxpevses facarrad for ravel eway
from home on Ewployer X business ol a rate
equal to 120 pproent of the amount deemed
subsiantisted for oach day of Iravel o ke

days m 8 loealicy Tor which the amoun desmed
subkzantiated in $100 » day and Tour days in x
locallty for which the amount dermed subrian-
Hated & 3115 & day. Employer X reimburse
Employee C $840 for the 4ix days of travel
away from hovge {2 x (120% x 3100) + 4 x
(120% x $125Y;, wnd does 5ot require Employes
C 1o rehirn e excen 140 excens
pandon = (I days x 520 (MM—3100) + 4
days x £ mso-smn Fw lln plyroll
pﬁ'hdin-

a
the Z-percent Noor provided in section 47,

(k) Anti-abuse provision. If a pa-
yar's relmbursement or other expense
allgwance ent evidences a
pattern of abuse of the rules of sec-
tion 63} and this section, all pay-
ments made under the arrangetnent
will be treated as made under 2 non-
accountable plan.

Iy Cross references. For employ-
ment tax regulations relating to reim-
burscment and expense allowance ar-
rangements, tee §§31.3124(a)-3,
3.3231{e)-3, 31.3306(b)-2, and
31.3401(a)4, which generally apply
to paymeats made under reimburse-
ment ot other axpense aflowapce ar-

X mun l.mlm
employmlmonlidn

fB). Return requk Employer

Y pravides wxpenst allownsom (o coain of i

enployess to cover buslaem expetses of & type

Quscribed in paragraph (9X1) of 1ol section

reagonable period of time and 1o retom any

received by an employes
on or after July 1, 1990, with respect
to expenses paid or incurred on or
after July 1, 1990. For reporting re-
quiremients, see 31AML-MD), which
generally applies to payments made
under reimbursement of other ex-
pense  allowance arrangements re-

ments d by an employes on or
after Janvary b, 1991, with respect 1o
expenses paid or incurrad on or after
January 1, 1981,

Par. & In $1.}62-17, paragiaph
{EX3) s revised to read as follows:

$1.162-17 Reporting and substontia-
tion of certgin business expenses of
employees.

v e s s .

(e} Applicabiliry. ***

{3) For texable years beginning on
or afler Junvary 1, 1989, the provi-
sions of this section are supenseded hy
the regulations under section §2(c} ta
the extent this séction is inconsistent
with those repulations. See §1.62-2.

Par. 5, In §1.6041-3, paragraph (i)
ix revised to read as foliows:

#1.6041-3 Payments for whick po re-
turn of information Is required under
section 6041

(i) (1) Ja genergl. Paymenis imade
under reimbursement or other ex-
pense allowance arrangementc that
meet the requirements of section 62{c}
of the Code and §1.62-2, that do not
exceed the of the exp

b isted, (i.e., which are
treated as paid under an accountable
ptan), and that are recelved by an
emplayee on of after January 1,
1989, with respect to expenses paid ar
incarred oo or afier Janvary 1, 1989;

(2) Transition rele. Payments made
under reitnbursement or other ex-
pense allowance arrangements that

1M-1C8 27
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$action 62
are received by an employed on o
after January [, 1989, but prior ta
July 1, 1990, 1o the extent that the
employee is reguired to Bccount
(within the mecaning of the term
‘‘acgount’’ as set forth in
§1.162-17(b)4) or LI74-ST(FH4),
whichever is applicable) and does 0
pecounlt to the payor for such expens-
es, provided the payor has made a
reasonable, good faith effort to com-
ply with the requirements of seclion
62(). in penerat, compliance with the
provisions of this section, as in effect
for payments made under reimburse-
ment or other expense allowance ar-
rang that were d by an
employee before January 1, (989,
with respect 10 expenses paid or in-
curred before January 1, 1989, will
constitute such reasonable good faith
compliance, In no event, however,
will reasonable good faith compliance
exist 3 a payor fmils to repott pay-
menty made under an srrangement
(other than n per diem or mileage
allowsnce type arrangement) under
which an employee is not required to
substantiate expenses paid or incurred
or i% 0ot required t¢ return amounts
in excess of the substantiated

Code and §1.62-2 and the expenses
are gubstantiated within a reasanable
perind of time, payments made under
the arrangement thal do not exceed
the substantiated expenses are treated
a3 paid under an accountable plan
and are not wages. In addition, if
both wages and the reimbursement o
other

1 Timmd

are
in n single payment, the reimburse-
ment or ather expense aflowance must
be identified «ither by making a sepa-
rate payment or by specifically identi-
fying the amount of the reimburse-
ment or other expense allowsnce.

) When included in wages—(1}
Accoumtable plans—(i} General rule,
Except as provided in paragraph
(bYLKil} of this section, if a reim-
b or other allowance
arrangement satisfies the requirements
af section 62(c) and §1.62-1, but the
expenscs arc 1ot substantiated within
a reasonable period of time or
amounts in excess of the substantiat-
ed expenses are not returned within a
reasonable period of time, the
amount paid under the ary

prescribe special tules in pronounce-
ments of general applicability regard-
ing the timing of withholding and
payment of employment taxes on per
diem and mileage aflowances.

(2) Nonaccounrable plans. If a te-
imbursement or other expense allow-
ance arrangement does not satisfy the
requirements of section 62(c) and
§1.62-2 {e.2., the arrangemant does
not require expenses top be substanti-
ated or require amounts in excess of
the substantisied expenses to be
returned), alf emounts paid under the
arrangement are freated as paid under
4 nonaccountable plan, are included
in wages, and arc subject to withhold-
ing and payment of employment taxes
when paid.

{c) Effective dafes. This section
generally applies 1o payments made
under reimbursement o oiher ex-
pense  llowance afTangements re-
oeived by am employse on or afier
July 1, 1990, with respect to expenses
paid or ingurred on or efter July I,
1990, Paragraph (b}INil) of this sec-

in excess of the substantiated
&5 is Ireated Ay _pairl undet a nonac-

P
[N

" L] - . -

PART 31—[AMENDED]

Par. 6. The authority citation for
Part 11 continues 10 Tead in part as
follows:

Authority: 26 U.5.C. 7805 v+
Secs. 31.31214a)-3, 3L.3231{c}-3,
11.3306(b)-2, and 31.340i(e}-4 also
issued under 26 U.S.C. 62.

Par. 7. In §31.3121{a}-1. the last
sertence of paragraph {h) is revised to
read as follows:

$30.312Na)-1 Wages.

{h) *** For amounts that are re-
ceived by an emplovee on or after
Juty 1, 1990, with respect to expenses
paid or incurred on or mfter Tuly 1,
15990, see §31.3121(a)~2,

PR

Par. 8. Section 31.3121(a}-2T is re-
designated ms §31.3121(ak-3 and re-
vised to rewd sy follows:

$11.3121fa)-3 Reimbursement ond
1. i

reimbursement or other expense al-
lowance atrangement meets the re-
quirements of section 62(c) of the

28
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ble plan, is included in wages,
gnd is subject to withholding and
payment of empioyment taxes no lat-
er than the first payroll perind fol-
jowing the eod of the reasonable
period.

(ii) Per diem or mileage allowanc-
es. If a reimbursement or other ex-
pense allowance arraugement provid-
ing & per diem or mileage allowance
satisfies the requirements of section
62{c) and §1.62-2, bui the allowance
is paid at a rate for each day or mile
of Iravel that exceeds the amount of
the empl s exp 1 d sub-
stantiated for a day or mile of travel,
the excess postion is treated as paid
under & nonaccountable plan and is
included in wages. In the case of a
per diem or mileage allowance paid as
a reimbursertent, the excess portion 1s
subject to withholding and pay
of employment texes when paid. ju
the case of & per diem or mileag

tion agprplies to p s made under
£ reimbursenmyent or other al-
1 arr A ¢ d by an

employee on or after Januaery |,
1991, with respect to expenses paid or
incurred on or after January 1, 1991,

Par. 9. [n §31.32340(¢j-1, the last
sentence of patagraph (a}3)(iv) is re-
vised to read as lollows:

§3L.3031e)-1 Compensation,

(‘} L1}

(3) EL T

{i¥) *** For amounis that are re-
ceived by an employee on or after
July 1, 1990, with respect 1o expenses
paid or incurred an or afier July i,
1990, see §3(.3231(e}-3.

L - L] - -
Par. 10 Section 31.3231()-3T is

redesignated as §3).3231(¢}-3 and re-
vised to read as follows:

$31.3231¢e)-3 Reimbursement and
other expense alfowance omannts—(a)

allowance paid & an advance, the
excess portion iy subject to withhold-
ing and payment of employment taxes
no later than the first payroll period
following the payroll period in which
the expenses with respect to which the
advance was paid (i.¢., the dayy or
miles of travel) are substantiated. The
Commissicner may, in his discretion,

When luded from comyg

If a reimbursement oy other expense
allowance arrangement meets the re-
quirememts of scction 62(c) of the
Code and §1.62-2 and the expenses
are substantiated within a ressonable
period of time, payments made under
the arrangement that do not exceed
the substantiated expenses ars treared
as paid under an accountabic piaa




and are not compensation. [n addi-
tion, if both wages and the reim-
b or other exp allowance
are combined in a single payment, the
reimbursement or other expense al-
lowance must be identified either by
making a separate payment or by
specifically igentifying the amount of
the reimbursement or other expense
allowance,

age aliowances.

(2) Noraccouniable plans. I a ta-
imbursement or other expense allow-
ance arrangement does not satisfy the
requirements of section 62{c) and
§1.62-2 (e.g., the arrangement does
nol requite expenses to be substanti-
aled or raquite amounts in excess of
the sebstantiated exp o be

Sectlon 52

rate paymem or by specifically identi-
fying the amoumi of the reimburse-
ment ot other expense allowance.

(b} When included in wages—
{1} Accounrabie plans—{i) General
rule, Except as provided in paragraph
(EHLHi) of this section, if a reim-
bursement or other axpense Allowance

returned), all amounts paid under the

(b) When included fn comy
tion—(1) Accountable pians—{i) Gen-
eral rule. Except as provided in para-
graph (b)IXi) of this section, if &
reimbursement or other expense al-
lowance arrangement satisfies the re-
quirements of section &2(c) and
§1.62-2, but the expenses are not
substantiated within a reasonable pe-
riod of time or amounts in excess of
the substantiated expenses are not
returned within & reasonable period
of time, the amount paid under the
arcangement in excess of the substan-
tiated expensed in treated ay paid un-
der a nongccountable plan, is includ-
ed in compensation, and is subject to
withholding and payment of employ-
ment taxes no later than the first
payrall period following the end of
the reasonable period.

{ii) Per diem or milfeage aflowanc-
es. M B reimbursement or other ax-
pense allowance arrangement provid-
ing a per diem or mileage allowance
salisfies the requirements of section
62(c) and §1.62-2, but the allowance
i5 paid at 8 rate for each day or mile
of travel that exceeds the amount of
the employee's expenses deemed sub-
stantiated for a day or mile of travel,
the excess portion it treated as paid
under & noneccountable plan and is
included in co ion, In the case
of a per diem or mileage allowance
paid as a reimbursement, the excess
portien is subject to withholding and
paymeni of employment taxes when
paid. ip the case of a per diem or
miteage allowance paid as an ad-
vance, the excess portion is subject to
withholding and payment of employ-
ment taxes no later than the Frst
payroll period following the payroil
period in which the expenges with
respect 1o which the advance was paid
(i.e., the dayy or miles of travel) are
substantisted. The Commissioner
may, In hir discretion, prescribe spe-
cla) ryles in promouncements of gen-
cral applicability regarding the timing
of withhelding apd payment of am.
poyment taxes an per diem and mjle-

arr are treated as paid under
a ponaccountable plan, are included

arang satisfies the requirements
of section 62(c} and §1.62-2, but the
expenses are not substantiated within

in compensation, and are yubject to

a ble pericd of time of
amounts in excess of the substantist-

withholding and pay of employ
ment taxes when paid.

(¢} Effective dutes. This section
penerally applies 10 payments made
under reimbursement or other ex-
pense allowance arrangementy re-
ceived by an employee on or after
July 1, 168, with respect to expenses
paid or incurred on or after July I,
1990, Paragraph (b}1Mii} of this sec-
tion applies to payments made under
reimbursement or other expense al-
lowange arrangements received by an
employet on or after January 1,
1991, with respect 1o expenses paid ar
incurred on or after January 1, i991.

Par. 11, In §31.3306{t)-1, the last
sentence of paragraph ¢h) is revised to
read as follows:

$31.33061b)-1 Wages.

(h} *** For amounts that are re-
ceived by an employee on or after
Tuly 1, 199G, with respect to expenses
paid or incurred on or after July I,
1990, see §31.3306{t)-2.

P e e

Par. 12, Section 31.3208(b)-2T is
redesignated as §31.3306{b)-2 and re-
vised 1o read s Follows:

§31.3306rbj-2 Reimbursement and
other expense allowdnce amounts,

{a) When exciuded from wages. If
4 reimbursement or other expense
allowance arrangenient meets the re-
quirements of section &2(c) of the
Code and §1.62-2 and the expenses
are substantiated within a reasonable
period of time, payments made under
the arrangement that do not excesd
the substantinted expenses are ireated
as paid under an accountable plan
and are not wages. In addition, if
both wages and the reimbursement or
other expense allowance are combined
in a gingle payment, the reimburse-
ment ar other expense allowsnce must
be identified either by making a sepa-

p aft not returned within &
rensonable period of time, the
amount paid under the arrangement
in excess of the substantiated expens-
et is tremted as paid under a nonec-
countable plan, is included in wages,
and is subject to withholding and
paymenl of employment taxes no lat-
er than the first peyroil period fol-
lowing the ¢nd of the reasonable
period.

(ii} Per diept or mileage ollowarc-
es. If a reimbursernent or other ex-
pense allawance arrangement provid-
ing a per diem or mileage allowance
satisfies the requirsments of section
62(c) and £1.62-2, but the allowance
is paid at a rate for each day or mile
of travel that exceeds the amount of
the employee's expenses deemed sub-
stantiated for a day or mile of travel,
the excesy portion is treated as paid
under & nonaccountable plan and is
included in wages, In the case of a
per diem or mileage allowance paid as
a reimbursement, the sxcess portion is
subject to withholding and payment
of employment 1axes when paid. In
the case of a per diem or mileage
allewance paid as an advance, the
excess portion is subject to withhold-
ing and payment of employment raxes
no later than the first payroll period
following 1the payrcll period in which
the expenses with respect to which the
advance was paid {i.e., the days or
miles of travel) are substantiated. The
Commissioner may, in his diseretion,
prescribe special rules in pronsunce-
ments af general applicability regard-
ing the timing of withholding and
payment of employment taxes on per
diem and milsage allowances.

(2} Nonaccountagble plans. 1f a re-
imbursement or other expense allow-
an¢e arrengement does not satisfy the
requitements of section $2(c) and
§t.62-2 (e.g., the armangement docs
ool feguire expenses to be substanti-
ated Or require amounis in excess of
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Section §2

the submantiated expenses to be Except as provided In paragraph
returned), all amouats paid under the  (BKINH) of this section, if u reim-
atrangement re treated as paid under  bursement or other expense allowance
a nonaccountable plan, are included  arrangemem satfsfics the requirements
in wages, and are subject to withhold-  of section 62(c) and $1.62-2, but the
ing andd payment of cmploymend taxes  expenses are ool substantisted within
when paid. a reazpnable period of dme or

() Effective dates., Thia section amounts in ¢xcess of the substantiat-
generally apphies to pxy -made ¢ cxpenses nre not returned within &
under relmbursement of cx.  reasoneble period of time, the
pense allowance mrrangements re- amount pad under the ATangement
ceived by an omployee on or afier  ip excens of the substaniisiod cxpans-
Tuly 1, 1990, with respect t0 experucs o9 it tregied ms paid under a noosc-
paid of incurred on or afier July 1, countable plan, is included in wages,
1990. Paragraph (B)INil) of this sec- and ix subject to withholding and
tion applies to payments made snder  paymint of employment tuxes vo Jai-
reimbursement or other expense al- o thaw the first payroll period fol-
lowance arrangements received by an  lowing the end of the ressomable

in wages, and are subject to withhold-
ing and paymens of employment taxes
when paid,

{c) Withholding rute. Employers
may sdd any peyments made under
reimburscment or other expense al-

g thai are subj
to income iax withhoMing to the
cmployee's regular wages for A pay-
roll pericd and compute withholding
taxed on the total. Alternacively, the
caployer may whhkold income tax

income tax from the employes's regu-
lar wages and provided the reimburse-

employee on o¢ aftes Janvary {, period. ment or "_ I paid separately
1991, with respect to expenses paid or {li) Per diem or mifeage afiowene. {0t wep y identified if wages and
incurred on or afier January 1, 1991, o IF g reitbursemem or other ox-  Teimbutsement amounts are combined

Par. 13. In §31.3401{a)-t, the iam
sendence of paragraph (bX2) is revised
to read ns follews:

§31. 340N a)-1 Wages.

pense allowanet arrangement provid-
ing u per dism of mitéage allowance
satisfics the requirements of sectlon
62(c) and §1.82-2, but sthe sllowance
is pald it & rate fof' emch day or mile
of travi® that exceeds the amount of
the employet's openses deemed nib-
stantiated for & diy or mile of travel,
the excems porlion it trested as paid
under & monaccountable plan nod is
included io wages. In the case of &
per diem or mileage sllownnce paid s

(b] [T Y]
(2) Traveling and other expenses.
*** For amounts that are received by
an employee on or afier Juby 1, 1990,
with respect to expenses paid or in-
curred on or after July i, 1990, see

§31.3401(2)-4, 4 reimbursement, the excess portion s
r s s o s subject to withholding and payment
Par. 14. Section 31.3401{a)} 2T is of employment taxes when paid. In

redesignated a3 §31.3401(s)4 and re-

vised to read as foliows: is subjort
éxcesa portion i3 sibject to withhald-
§31.3401f0)-# Reimbursements and ing und payment of employmen taxes

other expense alfowgnce amounts. :
8 When excluded from wages. If  jopen (ban the first payroll period

a leimburgement or other

the case of n per diem or
allowsoce pald as mn advance, the

the expenses respect
allowance arrangernent meets the re- advance w“':& (e, l&'ﬁ?

quiremients of section 62{c) of the i
Code and 11,613 and the cxpenscs les of travel) are substantiated. e
are substantiated within a reason rescribe special riles in pronounce.
period of time, payments made under ,’;,m of general applicability regard-
the werangement that do nof exceed ing the timing of withhokling and
the subsiantisted expenses dre treated payment of employment taxes on per
a5 paid under an accountable pIAD  giem and mileage allowances,
and are ool wages. In addition, if o e plens, I 8 1o
both wages and the ceimbursement of imburscment or other rixe aflow-
other expense gllowance are combined ance arrangement does ot gatisty the
in a siggle payment, the seimburse- requirements of section £2(c) and
ment or other expense allowanoe must 5163 3 ¢o.g  the arrangement does
be idenyified either by making s sepa- not requl to e sab A
rate payment or by specifically identi- 100 or require amouws ip excess of
fying. tie xmount of the reimt the substantisted exp to be
mpt o oKhes expemse allowanice, returied), all amounts paid under the
(t) Whew: inchuled in wager—{1) strangement atc treated as pald under
Accountabie plans—(i) Gemera! rile. 2 nonaccountable plan, wre inciuded

3% 1W9-1cb

in s aiogls payment). Sex
§31.3402(g)-1 ing supplemental
Wwijge payments.

(@) Effecrive dates. This section
genenally applies to paymenta made
under reimbrrsstment or other ox-
penst  allowsnce arrangements re-
ceived by an emplovee on ar after
July §, 1990, with respect t0 expenscs
paid or incurred on or after July 1,
1990, Parsgraph (bX1)ii} of this sec-
tion applies to payments made under
reimbursement ar other expwnse sl
lowapee arrangements received by an
employee oo or after Inpusey |,
1991, with respect to expenses paid or
incurred on or after Jaguary 1. 1991,

PART 602—|[AMENDED]

Par. I5. The suthority for Part 602
continues to resd w follows:

26 U.8.C. 1808

Par. 16. The tadie of OMB contro
nuatbers i seition §02.10Mc) s
amended wa follows: The entry read-
ing: ** 1.62.2.,. [545-1148™ is re
vited to remd: "“1.62-2 ... 1543-1148",

Fred T. Goldberg, Ir.,
Commissioner of
Imternal Revenue.

Appraved December 4, 1990,

Kenneth W. Gideon,
Agsistant Secretary of
the Treasury,

(Flledt by the Office of the Fadersl Ruglstes on
Decernber 14, 199, 143 a.m., and publshed
i the bisan of the Pederwt Reglwer For
Decembar 17, 1990, 535 F.L. 1600
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Part {1 —tioma Spiciically Txcladed bow Goase Inceny

Saction 103.—Interest on State and
Local Bonds

24 CFR L13-1: fnrm upon obilpacions of @

26 CFR 1.103-1: Inierest xpon chligations of a
State, verritory, et

The averape ancusl agpregaie nrmr.ipd
exocuted during I

26 CFR |, 103-1; fnferest upon obifparions of @
Stare, tervitory, e,

Guidance s pravided concerning the United
Sia and area medine gross income figures
that wre o be osed by iwuens oF quutified
morigage bonds, an defined in sexripn 143(a) of
the Code, and buoert of morrgage credit certif-
lcates, ws defimod in section 25[:1 io computing

It gbeolete, Sec Rev. Proc. 93-35, page 685,

28 CFR 1.163-1: Intevest upon obligationr of &
State, ierritory, e,

Whar is the “teding dale'’ under section
N](m](-l)('[)} of Ihe Cmb fnt 3 loln ndtinlly
mads by & and

lypurc)nudbymmufqulhﬂﬂdmmm:
bonds with bead peocstde? Ta what wtem du
wbe Federal subeidy i of

Section 108.--Contributions by
EWNWIMM

26 CFR 1.106-1: Costributzons by employer ta
acrident and haith plans,

Il acvident wnd heatth insuraowz premiume
are pakl 10 L pariner for services rendered An
the capwcity of partoer wod are determiosd
withoul regard to partnecship income, the pay-
menls are guaraleed payments under sectin
HOTE) of the Code. The promiums are doduc-
ible by the partnership under section 152, The
socident and Sealth inwrnect preminmg are aol
encludible from the reclpltni-partner’s gros
income under section lnsurl'tlnCodu i

of na 8 cor
nlwmumed l&‘m'l(c] mrnnued paymels,
i w5 carp and {ncludibke
in e idh ‘s e

income, hm Rul, 9]1-36, pq:l!l

Saction 112, ~Cartaln Combat Pay
of Members of the Armad Forces

Executive Qrder 12744

Aress, Alrspace, and Adjacent
Waters as 3 Combat Zone

By the authority vested in me ax
President by the Constiturion and the
laws of the United States of America,
including section 112 of the Internal
Revenue Codle of 1986 (26 U.S.C.
132}, 1 hereby designate, for purposcs
of that section, the following loca-
tions, including the mirspace above
such locations, as 4o ares in which
Armed Foroes of the United Siates
are and have been engaged in com-
bat:

—The Persian Gulf

—the Red Sea

—the Gulf of Oman

—that portion of the Arablan Sea
that Bes nonh of 10 degrees nonhb
latitude and west of 68 degrees esst

section L43(m) of the Cod: awlr 1w {1) past-
1990 amomptions of exisiing loans, and
[ijmlmlolmmmrmmthemlcm
of procetds derived from repaymvents of prio:
Joary? See Rev. Rul. $1-1, this page.

26 CFR 1.iQ~i: Inierest upon abligations of ¢
Stata, territory, e,

lunm of quoliﬁnd mottpage bonds are pro-

harbor guidelines for comphying with
w.'ttou MHmYT of the Code. LUnder this
wactiom, lacuery must provide nodee (o mortgag-
ont of certaly Informatiod abour the feder!
Fubuldy recaptore ruls of section 143(zs) of the
Code. Son Rev. Proc, 91-1, page 447

-=the Gulf of Aden

—the total land areas of frag, Ko-
wait, Ssudi Arabis, Oman, Bahrain,
Qatar, and the United Arab Emirates.,

For the purposex of this order, the
date of the commencing of combatant
activities i such zone is bereby desly-
oated as Jaouary 17, 1991,

Gearge Bush
THE WHITE HOUSE
January 3f, 190},

{Filed by e Office of the Federnl Reglur on
January 22, 1991, 11:00 a.m., and pubdished
mmwwmrmnmrm
Junuary 13 1991, 58 F.R. 2663)

Section 143
Yt I1.-~Txa Exsvapiitn Roguirnstvs for Sile sad Locit
:::n-mmu
Section 143.--Morigage Revenua

Borls: Qualified Morigage Bond
&W\hﬂ-m'm

(AN Sectian 103 26 CFR 1.103-1.)

Morigage revenue bonds. Clarifica-
tion is provided regarding the cffec-
tive date of sectlon 143(m) of the
Code a3 applied to Joan assumptions
and loan recycling, and regarding the
testing date under section 143m)4)-
(D) for loans initiafly made by o
lending institution and later sold to
the isaver.

Rev. R, 51-3
1S5UES

b What is the '‘testing date'' un-
der section 143(m)(4)D) of the Inter-
nal Revenue Code for & loan initially
reade by a lending institution out of
moneys other than qualified mortgage
bond proceeds and subsequently pur-
chased by an issuer of qualified mott-
gage bonds with bond proceads pur-
uamt to A pre-cxisting agresment?

2. To whai exient do the federal
subsidy recapture provisions of aec-
tion 143(m} of the Code apply to a
post-1990 assumption of o loan thai
was otiginally mads from the pro-
ceedy of n qualified mortgage bond?

3. To what extent do the fadern!
subsidy recapiure provisions of ser-
tion 143(mt) of the Code apply 1o ¢
post-1990 loan made from the re
lending of procesds derived from re-
payments of any prior loan or loan
origlnplly maie from qualified mort-
Eage bond procecds?

FACTS
Situation |

A, an individual taxpayer, appliec
to X, 2 lending institasion, for :
Federadly subsidized loan to finance :
principal residence Wncated in city Cf
A satisfied alt the rpquirements im
poted by section 143 of the Code i
order for A's residence to qualify fo
financing from proeud.u of quadifie

!991‘ X loane
money 10 A which 4 used to pur
chase the residence. On Apr) 1, 1995
X sold A% loan to CF puruant to m

1991-1CB. &




