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considered to have added a new line of
business for purposes of paragraph (b) of this
section.

Exampie 3. X Carp. has manufactured
Device A in Puerto Rico for a number of years
and began to manufacture Device B In Puerto
Rico in 1997, Device A and Device B are both
used to conduct electrical current to the heart
and are both sold to cardioiogists. There is
no significant change in the type of activity
conducted in Puerto Rico after the transfer of
the manufacturing of Device B ta Puerto Rico.
Similar manufacturing equipment,
manufacturing processes and skills are used
tn the manufacture of both devices. Both are
regulated and licensed by the Food and Drug
Administration. The econamic success of
Device B is dependent upon the success of
Device A only to the extent that the liability
and manufacturing prowess with respect to
one reflects favorably on the other.
Depending upon the heart abnormality, the
cardiologist may chaose to use Device A,
Device B or both on a patient. Both devices
are within the same businiess sector of the
taxpayer’s business. The manufacture of
Device A is in the six-digit NAICS code
339112, Surgical and Medical Instrument
Manufacturing. The manufacture of Device B
is in the six-digit NAICS code 334510,
Electromedical and electro-therapeutic
Apparatus Manufacturing. (The manufacture
of Device A is in the four-digit 5IC code
3845, Electromedical and Electrotheraputic
Apparatus. The manufacture of Device B is
in the four-digit SIC cade 3841, Surgical and
Medtcal thstrumants aid Apparatus.f The
safe harbor of paragraph (b}{2) {ii}(B) of this
section applies because the two activities are
within the same three-digit 5IC code and
Corp. X satisfies parapraphs (b} {2}{1) (A). (B),
(C). (D). (F). and (G) of this section.

Example 4. X Corp._ has been
manufacturing house slippers in Puerto Rico
since 1980. Y Corp. is a U.S. corporation that
is not affiliated with X. Corp. and is not an
existing credit claimant. Y Corp. has been
manufacturing snack food in the United
States. In 1997, X Corp. purchased the assets
of Y Corp. and began to manufacture snack
food in Puerto Rico. House stipper
manufacturing is in the six-digit NAICS code
316212 (Four-digit SIC cade 3142, House
Slippers). The manufacture of snack foods
falls under the six-diglt NAICS cade 311818,
Other Snack Food Manufacturing {four-digit
SIC code 2052, Cookies and Crackers
{pretzels)). Because these activities are not
within the same five or six digit NAICS code
{or the same three or four-digit SIC codej, and
because snack food is not an integrated
product that contains bouse slippers, the safe
harbor of paragraph (b){2}(ii) of this section
cannot apply. Considering all the facts and
rircumstances, including the eight factors of
paragraph {(b)(2){i} of this sectian, the snack
food manufacturing activity is not closely
related to the manufacture of house slippers,
and is a new line of business, within the
meaning of paragraph {b} of this section,

Example 5. X Corp. is an existing credit
claimant that has elected the profit-split
method for computing taxable income. P
Corp. was not an existing credit claimant and
manufactured a product in a different five-
digit NAICS code than the product

manufactured by X Corp. In 1997, X Corp.
acquired the stock of P Corp. and ltquidated
P Corp. in a tax-free liquidation under
section 332, but continued the business
activity of P Corp. as a new business
segment. Assume that this new business
segment is a new line of business within the
meaning of paragraph (] of this section. In
1997, X Corp. has gross income from the
active conduct of a trade or business ina
passession computed under section 336(a)(2)
of $500 million and the adjusted tax basis of
1ts assets is $200 million. The new business
segment had gross income of $60 million, or
12 percent of the X Corp. gross income, and
the adjusted basis of the new segment’s assets
was $20 million, or 10 percent of the X Corp.
total assets. In 1997, X Corp. does not derive
more than 15 percent of its gross income, or
directly use more that 15 percent of its tatal
assets, from the new business segment. Thus,
the new line of business acquired from P
Corp. is not a substantial new line of
business within the meaning of paragraph {(c}
of this section, and the new activity will not
cause X Corp. to lose its status as an existing
credit claimant during 1837, In 1998,
however, the gross income of X Corp. grew
to $750 million while the gross income of the
new line of business grew to $150 million,
or 20% of the X Corp. 1998 gross income.
Thus, in 1908, the new line of business is
substantial within the meaning of paragraph
{c) of this section, and X Corp. loses its status
as an existing credit claimant as of December
31, 1997,

(e) Loss of status as existing credit
claimant. An existing credit claimant
that adds a substantial new line of
business in a taxabte year, or that has a
new line of business that becomes
substantial in a taxable year, loses its
status as an existing credit claimant as
of the close of the taxable year ending
before either such taxable year. In such
case, the possession corporation must
not claim the Puerto Rico and
possession tax credit on its return for
the taxable year in which the substantial
new line of business is added or a new
line of business becomes substantial.

{f) Effective date—(1} General rule.
This section applies to taxable years of
a possessions corporation beginning
after August 19, 1998,

{(2) Election for retroactive
application. Taxpayers may elect to
apply retroactively all the provisions of
this section for any open taxable year
beginning after December 31, 1585,
Such election will be effective for the
year of the election and all subsequent
taxable years. This section will not
apply to activities of pre-existing

businesses for taxabie years beginning

before January 1, 1996,

Michael P. Dolan,

Deputy Commissioner of Internal Revenue,
Approved:

Danald C. Lubick,

Assistant Serretary of the Treasury.
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AGENCY: Internal Revenue Service {IRS),
Treasury.
ACTION: Final reguiations.

SUMMARY: This document contains final
regulations amending the estate tax
marital deduction regulations. The
amendments are made to conform the
estate tax regulations to recent court
decisions in Estate of Clayton v.
Commissioner, 976 F.2d 1486 (5th Cir.
1992), rev'g 37 T.C. 327 (1991): Estate of
Robertsonv. Commissioner, 15 F 3d 779
(8th Cir. 1994), rev’g 98 T.C. 678 {1992):
Estate of Spencerv. Comunissioner, 43
F.3d 226 (6th Cir. 1995), revg T.C.
Memo. 1992-579: and Estate of Clack v.
Commissioner, 106 T.C. 131 {1996). The
amendments affect estates of decedents
electing the marital deduction for
qualified terminable interest property
(QTIP) and the estates of the surviving
spouses of such decedents.

DATES: These regulations are effective
Aupgust 18, 1998,

FOR FURTHER INFORMATION CONTACT:
Susan B. Hurwitz, (202) 622-3090 (not
a tofl-free mumnber).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information in these
final regulations has been reviewed and,
pending receipt and evaluation of
public comments, approved by the
Office of Management and Budget
(OMB) under 44 U.S.C. 3507 and
assigned control number 1545-1612.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a coliection of information
unless the collection of information
displays a valid contrel nurnber
assigned by OMB.
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The collection of information in this
regulation is in § 20.2056(b}-7(d) (3) (ii).
This information is required to provide
a method for estates of decedents whose
estate tax returns were due on or before
February 18, 1957, to obtain an
extension of time to make the qualified
terminabie interest property election
under section 2056(b}(7)(B)(+). This
information will be used to inform the
IRS of the affected estates that are
electing to obtain the relief granted in
the regulation. The collection of
information is mandatory for those
estates that seek relief. The likely
respondents are individuals
representing estates.

Comments concerning the collection
of information should be directed to
OMB, Attention: Desk Officet for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attention:
IRS Reports Clearance Officer,
OF:FS:FP, Washington, DC 20224, Any
such comments should be submitted not
later than October 19, 1898. Comments
are specifically requested concerning:

Whether the collection of information
is necessary for the proper performance
of the funictions of the IRS, including
whether the information will have
practical utility.

The accuracy of the estimated burden
associated with the collection of
information (see below);

How to enhance the quality, utility,
and clarity of the infermation collected;

How to minimize the burden of
complying with the collection of
tnformation, including the application
of automated collection techniques or
other forms of inforrnation technology;
and

Estimates of capital ot start-up casts
and costs of operation, maintenance,
and purchase of services to provide
information.

Estimates of the reporting burden in
these final repulations will be reflected
in the burden of Form 843 (Claim for
Refund and Request for Abatement)} and
Form 706 (Estate Tax Return) or T06NA
{Estate Tax Return for Nonresident
Noncitizens).

Baoks or records relating to this
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.5.C. 6103.

Background
On March 1, 1994, the IRS published

final estate and gift tax regulations (26
CFR part 20 and part 25) under sections

2044, 2056, 2207 A, 2519, 2523, and
6019 of the Internal Revenue Code
{Code) in the Federal Register (59 FR
9642). At that time, § 20.2056(b)-7 (d)(3}
provided that an income interest (or life
estate) that is contingent upon the
executor’s election under section
2056{b)(7) (B){v) {the QTIP election} is
not a qualifying income interest for life.

{On February 18, 1997, temporary
regulations (TD 8714) amending the
existing final estate tax regulations
relating to the marital deduction for
qualified terminable interest property
(QTIP) were published in the Federal
Register (62 FR 7156). A notice of
proposed ruiemaking (REG-209830-96)
cross-referencing the temporary
regulations was pubiished in the
Federal Register (62 FR 7188) for the
same day.

The temporary regulations provide
that an income interest for life (or life
estate) that is contingent upon the
executor's QTIP election, will not,
because of the contingency, fail to be a
gualifying income interest for life.

Written comments responding to the
notice of proposed rulemaking were
received. A public hearing was held on
June 3, 1997. Alter consideration of all
the comments, the proposed regulations
under sections 2044 and 2056 are
adopted as revised by this Treasury
decision, and the corresponding
temporary reguiations are rernoved.

Explanation of Revisions and Summary
of Comments

Under section 2056 (b)(7) {(B}{ii), the
surviving spouse has a qualifying
income interest for life in property
which passes from the decedent if (1)
the surviving spouse is entitled to all of
the income from the property, payable
at least annually (or has a usufruct
interest for life in the property), and {2)
no person has a power to appoint any
part of the property to any person other
than the surviving spouse.

Comrentators suggested that the

regulation, based on the case law,
should specifically provide that as a
result of the executor’s election over a
portion of the property, in cases where
the unelected portion of the property
passes to a beneficiary other than the
surviving spouse, the executor will not
be considered to have a power to
appoint any part of the property to any
person other than the surviving spouse.
The final regulation is clarified to
provide that an interest in property is
eligible for treatment as gualified
terminable interest property if the
income interest is contingent upon the
executor’s election and if that partion of
the property for which no election is
made will pass to or for the benefit of

beneficiaries other than the surviving
spouse. Two examples provided in the
temporary regulations have been revised
in the final regulations to conform to
this clarification.

Comments were also received
regarding the effective date of the
temporary regulations. It was suggested
that relief should be made available for
estates of decedents that did not make
the QTIP election on their estate tax
returns because the surviving spouse's
income interest in the property was
contingent upon the election or because
the nonelected portion of the property
was to pass to a beneficiary other than
the surviving spouse. Accordingly, the
final regulations provide that estates of
decedents whose estate tax returns were
due on or before February 18, 1397, are
granted an extension of time to make the
QTIP election ift (1) the period of
Iimitations on filing a clatm for credit or
refund under section 6511(a) has not
expired; and (2) the estate submits a
statermnent providing that, pursuant to
section 2044, the surviving spouse’'s
gross estate will include the value, at
the date of the surviving spouse’s death,
of the property for which the QTIP
election is being made. The staternent
must be signed, under penalties of
perjury, by the surviving spouse, the
surviving spouse’s legal representative
{if the surviving spouse is legally
incompetent), or the surviving spouse's
executor {if the surviving spouse is
deceased}.

Special Analyses

It has been determined that this
Treasury decision is not a significart
regulatory action as defined in EQ
12866. Therefore, a regulatory
assessment is not required. It has alse
been determined that section 553(bj of
the Administrative Procedure Act (5
U.5.C. chapter 5) does not apply to these
regulations and, because these
regulations do not impose on small
entities a collection of information
requiremnent, the Repulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805{f) of the Code, the notice
of proposed rulemaking preceding these
regulations was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business.

Drafting Information. The principal
auther of these regulations is Susan B.
Hurwitz, Office of Assistant Chief
Counsel {Passthroughs and Special
Industries). However, other personnel
from the IRS
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and the Treasury Department
participated in their development.

List of Subjects

26 CFR Part 20

Estate taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirerments.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 20 and 602
are amended as follows:

PART 20—ESTATE TAX; ESTATES OF
DECEDENTS DYING AFTER AUGUST

16, 1954

Paragraph 1. The authority citation
for part 20 continues to read in part as
follows:

Authority: 26 US.C. 7805 * * *

Par. 2. In § 20.2044—1, paragraph (e),
Example 8 is added to read as follows:

§20.2044—1 Certain property for which
marital deduction was previously allowed.
* * * * &

{e)k * x

Example 8. [nciusion of trust property
when surviving spouse dies before first
decedent s estate tax return is filed. D dies
on July 1, 1997. Under the terms of I''s will,

a trust is established for the benefit of D's
spouse, 5. The will provides that 5 is entitled
to receive the income from that portion of the
trust that the executor elects o treat as
qualified terminable interest property. The
remaining portion of the trust passes asaf D's
date of death to a trust for the benefit af C,
I¥'s child. The trust terms otherwise provide
S with a qualifying income interest for life
under section 2056(b} (7){B}(ii). S dies on
February 10. 1898, On April 1, 1898 D's
executor files ['s estate tax return on which
an election is made to treat a portion of the
trust as qualified terminable interest property
under section 2056{b} (7). S's estate tax return
is filed on November 10, 1998. The value on
the date of 5's death of the portion of the
trust for which D's executar made a QTIP
election {s includible in 5's gross estate
under section 2044,

§20.2044-1T [Removed]

Par. 3. Section 20.2044-1T is
rermnoved.

Par. 4. In § 20.2056{b}~(7). paragraphs
{d}(3) and (h) Exampie & are revised to
read as follows:

§20.2058(b}-(7) Election with respect to
life eatate for surviving spouse.
* ¥ * ® *

[d] £ % &

{3} Contingent income interests. {i} An
income interest for a term of years, or

a life estate subject to termination upon
the occurrence of a specified event (e.g.,
remarriage). is not a qualifying income
interest for life. However, a qualifying
income interest for life that is
contingent upon the executor's election
under section 2056(b) (7) (B) (v) will not
fail to be a qualifying income interest for
life because of such contingency or
berause the portion of the property for
which the election is not made passes
to or for the benefit of persons other
than the surviving spouse. This
paragraph (d)(3) (i) applies with respect
to estates of decedents whose estate tax
returns are due after February 18, 1997.
This paragraph (d}(3){i) also applies to
estates of decedents whose estate tax
returns were due on or before February
18, 1997, that meet the requirements of
paragraph {d){3){ii) of this section.

{if) Estates of decedents whose estate
tax returns were due on or before
February 18, 1997, that did not make the
election under section 2056(b}(7)(B) (v}
because the surviving spouse’s incormne
interest in the property was contingent
upon the election or because the
nonelected portion of the property was
to pass to a beneficiary other than the
surviving spouse are granted an
extension of time to rmake the QTIP
election if the following requirements
are satisfied:

(A) The period of limitations on filing
a claim for credit or refund under
section 651 1{a) has not expired.

(B) A claim for credit or refund is
filed on Form 843 with a revised
Recapitulation and Schedule M, Form
706 (or TOBNA) that signifies the QTIP
election. Reference to this section
should be made on the Form 843.

{C) The following statement is
included with the Form 843: “The
undersigned certifies that the property
with respect to which the QTIP election
is being made will be included in the
gross estate of the surviving spouse as
provided in section 2044 of the Internal
Revenue Code, in determining the
federal estate tax Iiability on the
spouse’s death.”” The statement must be
signed, under penalties of perjury, by
the surviving spouse, the surviving
spouse’s legal representative (if the
surviving spouse is legally
incompetent), or the surviving spouse’s
executor {if the surviving spouse is

deceased}.
x - % * *

hy* *+

Example 6. Spouse's qualifying income
interest for life contingent on executor’s
election. I's will established a trust
providing that 5 is entitled to receive the
income, payable at Jeast annually, from that
portion of the trust that the executor elects

to treat as qualified terminable interest
property. The portion of the trust which the
executar does not elect to treat as qualified
terminable interest property passes as of D's
date of death to a trust for the benefit of C,
D’s child. Under these facts, the executar is
not considered to have a power to appaint
any part of the trust property to any person
other than S during 5's life.

* * * * *

§20.2056(b}~7T [Removed]

Par. 5. Section 20.2056(b)-7T is
removed.

Par. 6. Section 20.20556{b}-10 is
revised to read as follows:

§20,2056(b}-10 Effective daies.

Except as specifically provided in
§§ 20.2056(b)-5(c)(3) (ii) and (iii),
20.2056{b)-7(d}(3), 20.2056(b)~7{e)(5),
and 20.2056(b}—8(b). the provisions of
§§ 20.2056{b)-5(c), 20.2056(b)-7,
20.2056(b}-8, and 20.2058(b)-9 are
applicable with respect to estates of
decedents dying after March 1, 1994,
With respect to decedents dying on or
before such date, the executor of the
decedent’s estate may rely on any
reasonable interpretation of the
statutory provisions.

§20.2056{b}-10T [Removed]
Par. 7. Section 20.2056{b)-10T is
removed.

PART 602—0OM8 CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. B. In §602.101, paragraph (c). the
entry in the table for 20.2056(b)-7 is
revised to read as follows:

§8602.101 OMEB Control numbers.
* * * * *
(C) *® % &
. Current
CFA pan or section where
identified and described OMB con-
trol Mo,
20.2056(bF7 .. 15450015
15451612

Michael P. Dolan,

Depury Commissioner of Internal Revenue.
Approved: July 27, 1998.

Donald C. Lubick,

Assistant Secretary of the Treasury.

IFR Doc. 98-22089 Filed 8-18B-9B; 8-45 am)]
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spouse shall, for purposes of subsection {a), be reduced hy
the aggregate value of such particular asscts.
{3) Interest of spouse conditiosal on survival for Yim-
ited period. For purposes of this subseetion, an inkcresi
passing to the surviving spouse shall not be considered as
an imterest which will terminate or fail or the death of
such spouse if—
(A) such death will cause a termination or fatlure of
such interest only if 3t ocours within a period nat ex-
ceeding 6 months after the decedent’s death, or only if
it occurs as a result of a common disaster resulting in
the death of the decedent and the surviving spouse. Or
only if it occurs in the case of either such event and
{B) such termination or failure does not in fact occur.
(4) Valuation of interest passing to surviving spouse. fn
determining for purposes of subscction (a) the value of
any intercst in property passing to the surviving spouse
for which a deduction is allowed by this section —
(A} thers shatl be 1zken into account the effect which
the tax imposed by section 2001, or any estale, succes-
sion, legacy, of inberitance fax, has on the net value 10
the surviving spouse of such interest; and
(B3 where such interest or property 1S sncumbered n
any manper, or where the surviving spouse iDcurs any
obligation imposed by the decedent with respect 1o the
passing of such interest, such encumbrance or obliga-
lion shall be taken into account in the same manner as
if the amount of a gift to such spouse of such iaterest
were being determined.
(5) Life estate with power of appointment in surviving
spouse. In the case of ao interest in property passiag trom
the decedent, if his surviving spousc is eatitted for life to
all the income frem the entire interest, or alt the ncome
from a speeific portion thereof, payabie annually or at
more frequent intesvals, with power i the surviving
spouse 1o appoint the entire interest, or such specific por-
nion (exercisable in favor of such surviving spouse. ur of
the estate of such surviving spouse, or in favor of either,
whether or not iz cach case the power is exercisable in
favor of others}, 2rd with no powert in any other person o
appoint any part of the intercst, or such specific portion.
to any person other than the surviving spouse—
{A) e interest or such portion thereof so passing shail.
for purposes of subsection (a), be considered as passing
to the surviving spouse, and .
(B) no part of the interest so passing shall, for purposes
of paragraph (1}{A), be considered as passing 1o any
person other than the sirviving spouse.
This patagraph shall apply only if such power in the su-
viving spousc to zppoint the entre interesl, or such spe-
cific portion thereof, whether exercisable by will or during
{ife. s exercisable by such spouse alone and in ail events.
{6) Life ipsurance or annuity payments with power of
appointment in surviving spouse. In the case of an inuer-
est in property passing from the decedent consisting of
proceeds under 2 fife insurance, endowment, or annuity
contract, if under Ihe terms of the contract such proceeds
are payable in instailments or arc held by the insurer sub-
JEEt o an agreement to pay interest thereon (whether the
proceeds, on the teomunation of any interest payments, are
payable in a lump sum or in anaual or more frequent in-
stallments), and such installment or interest payments are
payable annually or at more frequent intervals, commenc-
ing not later than (3 months after the decedent’s death,
and all amounts, or a specific portion of all such amounts.
payable durtng the hfe of the surviving spoust arc payable
only to such spouse, and such spouse has the power 10 ap-
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pont it amounts, or such specific portion, payable under
such contract (exercisable in favor of such surviving
spouse, or of the estate of such surviving spouse, or in
Favor of either, whether or not in each case the power s
exercisable in favor of others), with ro power in any other
person 1o appoint such amounts o any person other thae
the surviving spouse-—
{A) such arpounts shall, for purposes of subsection {a),
be considered as passing 1o the survaiving spouse, and
{B) no part of such amounts shall, for purposes of para-
graph (1)(A), be considered as passing 10 any persom
other than the Surviving spouse.
This parsgraph shall apply onaly if, under the teoms of the
contract, such power in the surviving spouse lg appount
ch amounits, whether exercisable by wiil or during life,
is exercisable by snch spouse alone and in all events.
{7) Election with respect to life estate for surviving
spouse.
{A) In general. In the case of qualified erminable inter-
esl property-—
() for purposes of subsection (a), such property shall
be urated as passing 0 the surviving spouse, and
(it} for purposes of paragraph (1)(A), no part of such
property shall be weated 25 passing to any person
other than the surviving spouse.
{B) Qualificd terminable interest propeny defined. For
purposes of this paragraph—
{i} In general. The term “qualified terminabile interest
property”’ means property —
(I} which passes from the decedent,
() in which the surviving spouse has a qualifying
inceme inierest for life, and
(I to which an election under this paragraph ap-
phes,
{1} Qualifymg income interesi for life. The surviving
spouse has a qualifying wcome interest for life if —
{D) the surviving spouse is emitled to all the in-
come from the property, pavable anavally or at
more frequent intervals, or has a usufruet interest
for life tn the property, and
(I} ne person has a power to appoint any part of
the propenty tv any person other than the surviving
spouse,
Subclause (II) shall not 2pply to a power exercisable
enly at or after the death of the surviving spouse. To
the extent provided in regulations, an annuity shall be
treated in a manner similar to an income imerest in
property (regardiess of whether the propeny from
which the annuity is payable can be separately 1denti-
fied).
(iif) Propenty includes interest therein. The term
"property” includes an interest i property.
{iv) Specific portion treated as scparale property. A
specific portion of property shall be treated as sepa-
rdte property.
{v) Election. An clection under this paragraph with
respect 10 any property shall be made by the executor
on the retum of lax imposed by section 2001, Such
an elecuion, once made, shall be imevorable.
{C} Treatment of survivor annuities. In the case of an
annuity ncloded in the pross estate of the decedent
under section 203% {or, in the case of an interest i an
annuity ansing under the commumuty property laws of a
State, included in the gross estate of the decedent under
section 2033) where only the surviving spouse has the

nght to recewve payments before the death of such gy
VIVINg spouse —
(i} the anterest of such surviving spouse shajl pe
veated as a qualifying wmcome wmterest for life, ang
(i} the executor shall be treated as having made o
clection uynder this subsection with wspect (o sych
annuity unless the cxccutor otherwise elecis on e
retum of (ax imposed by section 2001,
An election under clause {ii), once made, shall be ey,
acable.
{8) Special rule for charitable remainder trusts.
{A} In general. if the surviving spouse of the decedeny
is the only beneficiary of a qualified charitable remag.
der trust who is not a chantable beneficiary nor gn
ESOP bencficiary, paragraph (1) shall not apply 1o any
interest wn such rust which passes or has passed from
the decedent to such surviving spouse.
1B) Dehnitions. For pueposes of sobparagraph (A)—
(1) Chariable beneficiary. The term “chaniable bepe.-
ficlary” mmeans any beneficiary which 15 an arganira-
ton desenthed i section 17((c).
(ii} ESOP beneficiary. The term “ESOP beneficiary™
means any benefinary which is an employee stock
owneeship plan (as defined i section 4973(ci(7)) that
holds a remamnder micrest i qualified cpioyer se-
cunues (as defined in section 664(gX4)) & be trans-
ferred 1o such plan in a gualified gratdous transfer
(as defined in section 664{g)(1)).
{isiy Qualified chartiable remainder trust. The ierm
“quahified charitable remainder rust™ means a chan-
table remainder annuity wust or charitable remainder
urmstoust (described in section 564),

(3 Denial of donble dedvction. Nothung in this secrion

or any other provision of this chaprer shall allow the value

of any interest in property to be deducted under this chap-
ter more than once with respect to the same decedent

{10 Specific portion. For purposes aof paragraphs (5), (61

and (7XBXiv}, the term “specific portion™ only includes a

portion deiermined on a fractional or percentage basis.
{¢) Definition.

For purpeses of thrs secuon, an interest in property shall
be considered as passing from the decedent to any person if
and only —

(1) such interest s bequeathed or devised 1o such person

by the decedent:

{2) such interest s inheriled by such person from the de-

redent;

(3) sach mtesest s the dower or curtesy wntcrest (or sacu-

tory interest in licu therro) of such person as suniving

spouse of the decedent

{4) such interest has been transferred to such person b¥

the decedent at any Ume;

{5) such interest was. at the ume of the decedent’s death.

held by such person and the decedent (or by them and 20y
other person} in jowt ownership with right of supnor
ship; .

16} the decedent had a power {either afone or in conu-
len with any person) lo appaint such interest and if I
appowrus or has appointed such nlerest to such person,
if such person takes such imierest in default on the releast
or nonexercise of such power; or

{7) such interest consists ot procecds of msurance o ¢
life of the decedent receivabie by such person.

Except as provided 1o paragraph (5} or (6) of subsecuvn {bh
wherg at the ume of the decedent’s death 1t s not posssbif ‘“"
ascertan the particular person of persons o whom an RS
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the death of ‘ ; . rty may pass from the decedent, such imtercst ume when the chanpes pursuant to such proceeding
. =3 ] pUIpOSES of subparagraphs (A) and (B) of subsec- are mage.
¥INg spousg o, . “pxll be considered as passing from the decedent to a (B) Statute of limitations. If a judicial proceeding de-
Interest for fife, | athﬂ than the surviving spousc. sefibed in subparagraph {A)(ii} 15 comunenced with re-

ed as having pagd rﬂ aliowance of marital deduction where surviving spect to any trust, the pericd for assessing any defi-
L With respeet gy 1 gse not United States citizen. ciency of tax atiributable to any failure of such trust 1o
therwise elecy oo I generak. Except as provided in paragraph (2), if the be a qualified domestic trust shall not expire before the
' 2001, - m ping spouse of the decedent is not a citizen of the date | year after the date on which the Secretary is no-

¢ made, shajj he E B Craes— tified that the tust has been changed pursuact to such
' o " [A) 50 deduction shall be allowed under subsection (a), Judicial proceeding or that such procecding has been

ainder tryste . 2 : ol terminated.

poUsE of the gy - - (B) section 2040(b) shall not apply. ) )

ted charitable g @ Marital deduction allowed for certain trasfers in ::m’:;n"i—égij;-m ﬁ;ﬂﬁ’hmm;“wﬁg;;“&“;

le bcn:ﬁcia.ry
shall not apply 1o
% OF has p“sd -
Juse.

s el S, included in the grins estar of e decedont under wection
P> - (A} In gencral. Paragraph (1) shall not apply to any 2033)” afier “sechon 2939™ in subpan (BICTKOD. effecrive for cs.

s P s i . e of decedents dying afier M597,
passing to the surviving spouse in a qualified —P.L. 105-34, Sec. 153NC)B). amepded para. (bYBY, cliccuyve for

ubpar - . damestic ust mansfery made by trusts to, or for the uwwe of an employe siock
pRragraph (A)- : - (B} Special rule, ¥f any property passes from the dece- ownership plan afier S/,

erm “charjtable hegg E &ot to the surviiving spouse of the decedent, for pur- Pror 1o smendment, para. (by(A) read as iollows:

which is an org pases of subparagraph (A), such property shall be ::])sl;‘”‘:m": i‘;’;:‘:‘u‘:::;“':":‘;ﬁ I ccdnt 15 the

“ES : treated a5 passing to such spouse 1n a qualified domces- enly tonchantable beneficiary of 3 quabfied cramtable romasnder

' OF benefies Be trust if— trusl, parzgraph (1) shall nol apply to any wnsrest th sbeh gust

-5 an employee g {i) such property is transferred (o such a tust before which puser or hay paveed from the decedent to such surviving

“H 0 . SPOUSE.

ua:?;:czws{cxm _ b the datc on which the reum of the tax imposed by ~(B) Defitiucns. Fox purpases of sabparagraph (A)—

sdig) 4 crnployer » this chapter is made, or ) “{1} Nonchantabie beneficiary. The wem “noncharnsbic beaetici-

2HEN4)) to be rang (i) such property is wrevocably assigned to such a vy means any b ¥ of the qualifica chantabl d

d gratuitous rang trust under an irrevocable assignment made on or wust olber than an organizanon deseribed 1 section | 74c).

1 R : bef h date whick is forceable under Yocal “fu) Quz]lﬁ:_d :bmnhli.e remainder trust, The weem quabied

nder trust. The - ore suc ICh 15 en cranuble remainder trust’' meens » chanabie remadet annuny

trust™ st. -3 haw_ trusi ©or Chantable remunder upitrust (descnbed n section 6643, °
means i oh = W it t in spouses. [f— Io ‘92, PL_102-486, Sec, 1941ta) added para (BK100. ctfectve

charvtable rem @) Allowance of credit to certain for citaies of decedents dwing afer mzuwpcmp: a1 prowded

(A) property passes to the surviving spouse of the dece- Sec. 194101 KB of this Act, which read as follows:

4. X ; .

whing i , - deni (hereioafter in this paragraph referred to as the “TB) Exteplioh. The smchdment made by subsecuon (a) shall nor
E in this sty : " “[rst decedent”), appty 10 any intercsi @ propeny which passes {or has passed) 1o

shall allow the the surviving spouse of the devedent pursvant to 1 will (or reveed-

{B) without regard 1o this subsection, a deduction would ble rust) in existence on the date of ihe cractmenr of this Act tf —
te zllowabl;:i under subsection (a) with respect to such (i) rme decedent des on or before whe due 3 years itz such
property, an datz of enaciment, or

[C] such iving spouse dies and the estate of such “{u) the decedent was, on such dare of snactment. uader a

P : s - . mearl disabiily to change the dispositon of his promery and did
smviving spouse is subject to the- tax :mposed by this not rrpan his competcoce 1o dispose of such propeny befors the

Zted under this ch
t same decedent,
t paragraphs (3),
ion" only includyg®

Kercenlage badg, : X date of his dearh,

) { e Federat estate N as patd under sec- The preceding sentence shalt nog apply o such will (or rovocable
5t property & = 256 A7 tax paid (or treated pa e wrust) 13 amended 31 any pme afer such datc of enactment in any
=@t to any pa“ . ) { }( n by the first decedent .Wth n:spel:t_ 10 respest which wiall morease the amoum of the nterest which o

b ﬁ shall be atlowed as a credit under section passed o akcrs the leoms of the tranafer by which the inrest so
d I oo 13 o the estate of such surviving spouse and the passes
sed to such penol Mot of such credit shall be determined under such see- In "0 PL. 101-508, Sec. 117011, redengnated para. (d)(4)
_ Fon withoit rega.rd to when the first decedent died and faddsd by Sex. ?SXS{:K!} of P L:i 1:01-2219‘ e k;:luw! rebung 1w
g . T i . reformasons permMicd, a3 k. (X5} effccuve for the cnares of
erson from the e I oot regard to subsection (d}(3) of such section. decedenty dying afier 11/ 1OVBB, cxcept a5 provided in Sec
R £0) Special rule where resident spouse becomes citizen, I815(dH4XB) and {dH14) of P, L 101-739. reproduced below.

¢ mterest (or i graph (1) shall noy apply if— —P.L. 101.508. Sec. L170EIN2), provides the tollowing:

erion 25§ ppy “12) The pmod durng which 1 procesdlag may be commenced

{A) the surviving spouse of the decedent becomes a cit- under scction 2056(dNSNAKD of the Inermal Revemic Code of

ch pe ) Zen of the Umited Stares before the day on which the 1586 fas rdesignated by paragraph (13 fof Sec. 1L70L{} of ths
KeJuAT] o . Iem o : : : 4c1)) shall ot expire before the dae & months afier the date of the
) (B }flhc tax imposed by this chapter is made, and emazimens of thys AeL”
decedent's da o) Such Spouse was a rmsident of the United States a1 —PL. IDI-SOB. Sec. 11702(g)(5). substituted "section
. them and . times after e date of the death of the decedent and DAAAMNT) for “sction 2056ALNKE) in para (dM3), effective for
r by them g F before becomi g a cttizen of the United States. e csas of decedents dying afier 1171088,

right of suni B Relor : In '89, PL 101239, Sec. IBLS(A)4)(A), amended subpara
: : mations permitted. (d)2BY .. Sec. TBI5(d}(5), added para. (4)4).. Sec

ne oF in o0 | g = In general. In the casc of any property with respect TRES(UMEHA), substiuicd “this chapier’ for “secrion 2001° m pars

5 : _“'h-lch a 1 _ WX . Sec. TBLS{GN6NB). added “and withoul repard to subsee-
ntercst and H M3 : {a) bmdc;lucl{.;:!n wobl.lld be all?hwﬂ:l]c u.ndlcr subsec pon (dW3) of such seelion’ before the nod al the end of pare
3 such persiiiy or this subsection, the determination of td)f3}, .. Sec. TRIS(AXE), added para, (diAi[sic (dKSH. chfecine
ult on the Ko 3 Cr a trust s 3 gualified domestic trust shatl be iot the tistes of decodenis dying afier 1113, exmcpt a5 pro-

: Bade vitded in Scca. TRISIAN4KB) and {dX 4 of this Act which reads 2s

. y- ol 45 ﬁ) a5 - Tallows
msurance af W posed ‘.;f the daiz on which the retum of the tax im- “IB) In the case of \he estatc of 3 decedent dymg before the dare
rsan o (I.) iF 4 this chaptcr is made, or af the cnacimenl of this Act, the penod dunng which the Lransfe;
i b a2 judi i i tar yrevocable assignment} referred to in section XOSS{EN2I(B) o
B fore th Jd cual procecdn}g . anmchCd on ot the imemal Revenue Coue of 1986 |25 amended by subsaragraph
5 not ) & e "!e date (dﬂem'm:d with r:ga.rd to EKIICD- 1A} may be made shall not expire before the date 1 vear abter such
whom & & ms) for ﬁlmg such retum to changc such trust into Jale of cractment.”

E qust which is a qualified domestic trust, as of the LR
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