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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF WYOMING

STATE OF WYOMING,
Plaintiff,
vs.

Case No. 01-CV-86-B

UNITED STATES DEPARTMENT OF
AGRICULTURE, et al.,

Defendantas,
and

WYOMING OUTDOOR COUNCIL, et
al.,

Defendant -
Intervenors.

Tt Mt et Tt i e e et e et et et et et e e e

ORDER ON PLAINTIFF’S MOTION FOR DECLARATORY JUDGMENT AND
INJUNCTIVE RELIEF

Today, the Court considers the legality of 58.5 million acres
of roadless area that the United States Forest Service drove
through the administrative process in a vehicle smelling of
political prestidigitation. 1In so considering, this Court is not
proceeding down an untrammeled path. In this case alone, the Court
has already filled thirty-nine pages of the Federal Supplement.

See Wyoming v. U.S. Dep’'t of Agric., 239 F. Supp. 2d 1219 (D. Wyo.




2002); Woming v. U. S. Dep't of Agric., 201 F. Supp. 2d 1151 (D

Wo. 2002). Additionally, the Roadless Rule has wthstood a

limted judicial challenge in the Ninth Crcuit. See Koot ena

Tribe of Idaho v. Veneman, 142 F. Supp. 2d 1231 (D. Idaho 2001),

rev'd, 313 F.3d 1094 (9th Cir. 2002).1
The case is now before the Court on Plaintiff's Mtion for

Decl aratory Judgnent and Injunctive Relief. After considering the

! The Ninth Crcuit’s opinion in Kootenai Tribe, 313 F.3d
1094, may have inpliedly overruled several Ninth G rcuit opinions
under the National Environmental Policy Act (“NEPA’). For
exanpl e, a juxtaposition of the Kootenai Tribe opinion, and the
Ninth Circuit’s other roadl ess area opinion, California v. Bl ock,
690 F.2d 753 (9th Cir. 1982), leads this Court to believe that
t he Bl ock deci sion has been overrul ed.

Addi tionally, Kootenai Tribe represents a significant
departure from Suprenme Court NEPA precedent. For one exanpl e,
the Ninth Grcuit declared that the “NEPA alternatives
requi renment nust be interpreted |less stringently when the
proposed agency action has a primary and central purpose to
conserve and protect the natural environment, rather than harm
it.” Kootenai Tribe, 313 F.3d at 1120. The Ninth Circuit also
di sagreed with the district court’s conclusions because it gave
“i nadequat e wei ght to analysis of the conservation and
envi ronnent al val ues supporting the [Roadless] Rule[.]” 1d. at
1121. However, the Suprene Court has held that NEPA, which
nmerely prescribes a process, does not contain any such
subst antive conponents. Robertson v. Methow Valley Ctizens
Council, 490 U.S. 332, 350-51 (1989).

For these reasons, and the |legal uncertainty of the N nth
Crcuit’s judicial gloss, this Court finds the Kootenai Tribe
opinion to be of limted persuasive value. Moreover, because
this Court is unable to discern what NEPA opi nions Kootenai Tribe
overruled, this Court will refrain fromrelying on any N nth
Crcuit NEPA opinions as persuasive authority.
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three adm nistrative records in this case, reading the briefs,
heari ng oral argunment, and being fully advi sed of the prem ses, the

Court FINDS and ORDERS as fol |l ows:

Statement of Parties and Jurisdiction

Plaintiff, Womng, is a sovereign State of the United States
and has brought this suit in its own right and on behalf of its
citizens.

Def endant, United States Departnent of Agriculture (“USDA"),
is a departnment of the Executive Branch of the United States
governnment. The USDA i s responsible for overseeing the activities
of the United States Forest Service (“Forest Service”). The Forest
Service is an agency of the USDA and is charged wth the
adm ni stration of the National Forests, including several Nationa
Forests within Wom ng. Defendant Ann M Venenman is the Secretary
of Agriculture and has been sued in her official capacity for the
actions of her predecessor, former Secretary of Agricul ture Daniel
R dickman. Defendant Dale N. Bosworth is Chief of the Forest
Servi ce and has been sued in his official capacity for the actions
of his predecessor, fornmer Chief M chael Donbeck. These Defendants

wll be collectively referred to as the “Federal Defendants.”



The intervenors are environnental organizations that have
advocated the protection of roadl ess areas before Congress, state
| egi slatures, and the Forest Service for a nunber of years.
Parties that have intervened in this action are the Womn ng Qut door
Council, Wl derness Society, Sierra Club, Biodiversity Associ ates,
Pacific R vers Council, Natural Resources Defense Council
Def enders of WIldlife, and National Audubon Society (collectively
“Def endant -1 ntervenors”). The Defendant-Intervenors were active
participants in the rul emaki ng process | eading to the promul gation
of the rules and regul ati ons chal |l enged by Wom ng.

The Court exercises federal question jurisdiction. 28 U S.C
§ 1331; 5 U.S.C. 88 701-706. Venue is proper. 28 U.S.C. 8§
1391(b), (e).

Background

In 1897, Congress enacted the Forest Service Oganic Act
(“Organic Act”). See Act of June 4, 1897, ch. 2, § 1, 30 Stat. 11
34-36 (codified as anended at 16 U S. C. 88 473-482, 551). The
Organic Act, for the first tinme, established alimted nmultiple-use
mandat e for managenent of the National Forests. See 16 U S.C §
475. That mnultipl e-use nmandate provi des that National Forests may

be established and admi nistered to inprove and protect the forest



within its boundaries and to furnish a continuous supply of tinber
for the use and necessities of Americans. 1d.

In 1905, after the Forest Service was transferred to the
Department of Agriculture, it began actively managi ng the Nati onal
Forest System? In 1960, Congress codified the nultiple-use
mandate when it enacted the Miltiple-Use and Sustained-Yield Act
(“MJISYA”) . See 16 U.S.C. 88 528-531. Currently, the Forest
Service manages 191.8 mllion acres of forest, grass, and shrub
| ands, which conprises about one-twelfth of the land and waters in

the United States. See John Fedkiw, Mnaging Miultiple Uses on

National Forests 1905-1995, at 1-4 (1998).°3

In 1924, Congress designated a portion of the Gla National
Forest in New Mexico as a w | derness preserve, which was the first
“roadl ess area” in the National Forest System See H M chael

Anderson & Aliki Mncrief, Anerica's Unprotected WI derness, 76

Denv. U L. Rev. 413, 434 (1999). Thereafter, the Forest Service

established regulations for nmanaging “primtive” roadl ess areas.

2 In 1881, Congress established the “Division of Forestry.”
The Division of Forestry was part of the Departnent of the
Interior until it was transferred to the Departnent of
Agriculture in 1905. See 16 U. S.C. § 472.

% Avail abl e at:
<wwv. f s. fed. us/ research/ publicati ons/ Managi ng_Mil ti pl e_Uses. ht n»
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See id. In 1964, Congress enacted the Wl derness Act, 16 U.S.C. 88
1131-36, which established a procedure by which Congress could
designate roadless “w lderness” areas in the National Forest
System 16 U.S.C. § 1131(a).

In 1967, the Forest Service enbarked on the Roadl ess Area
Revi ew Eval uation (“RARE |1”), which was a nationw de inventory of
the National Forest System to identify areas that could be
designated as “w | derness” pursuant to the WIderness Act. See

Fedki w, Managing Multiple Uses on National Forests 1905-1995, at

113- 14. The RARE | inventory ended in 1972, with the Forest
Service finding that approxinmately 56 m|lion acres in the National
Forests were suitable for wil derness designation. (ld.). However,
RARE | was abandoned after a successful National Environnental
Policy Act (“NEPA’) challenge to the procedure enployed by the

Forest Service during the evaluation. 1d. at 114; see al so Woni ng

Qut door Coordinating Council v. Butz, 484 F.2d 1244 (10th Gr.

1973), Sierra Cub v. Butz, 349 F. Supp. 934 (N.D. Cal. 1972).

In 1977, the Forest Service began a new Roadl ess Area Revi ew

Eval uation (“RARE I 1”). Fedkiw, Mnaging Miultiple Uses on Nati onal

Forests 1905-1995, at 115-19. RARE Il, like its predecessor, was

admnistratively initiated for the purpose of identifying those



roadl ess and undevel oped areas which could be designated as

“W | derness areas” pursuant to the Wl derness Act. Mountain States

Legal Foundation v. Andrus, 499 F. Supp. 383, 387 (D. Wo. 1980).

The RARE Il inventory culmnated in 1979 with the Forest Service
identifying approxinmately 62 mllion National Forest acres as

potential wlderness. Fedkiw, Mnaging Miltiple Uses on Nationa

Forests 1905-1995, at 117.

The purpose behind the RARE | and RARE Il inventories was to
gat her information upon which the President could rely in making
wi | derness area recommendations to Congress pursuant to the
Wl derness Act. See 16 U S.C. § 1132 (requiring the Secretary of
Agriculture to review potential w | derness areas and make a report
to the President so he can recommend desi gnated areas to Congress).
Pursuant to the W Iderness Act, Congress has designated 103.6
mllion roadl ess “wilderness areas” inthe United States. Anderson

& Moncrief, Anerica’'s Unprotected Wl derness, 76 Denv. U L. Rev.

at 415.
After another successful challenge to the procedure enpl oyed

by the Forest Service inits RARE Il inventory, see California v.

Block, 690 F.2d 753 (9th Gr. 1982), the Forest Service's

i nvol venent in the roadl ess area controversies renained relatively



stagnant for the next seventeen years. |In February 1999, however,
the Forest Service tenporarily suspended road construction
activities in inventoried National Forest roadless areas while it
devel oped a new road managenent policy and refocused its attention
on the larger issue of public use surrounding the National Forest
transportation system 64 Fed. Reg. 7,290 (Feb. 12, 1999).

The “Interi mRoadl ess Rul e” went into effect on March 1, 1999.
See id. The Interim Roadless Rule inposed an eighteen nonth
noratorium on road construction in inventoried roadl ess areas.

ld.; Wo. Tinber Indus. Ass'’n v. U S. Forest Service, 80 F. Supp.

2d 1245, 1249 (D. Wo. 2000).

The Interi mRoadl ess Rule was the first step in the Executive
Branch’s strategy to protect roadless areas. (Adm n. Record
(“AR’), Doc. 1535, at p. 2).% By July 1999, the Forest Service had
devel oped a conprehensive strategy and tineline for the
pronul gati on of the Roadl ess Rul e and Forest Service Transportation
Policy. (AR Doc. 3440). Three nonths |ater, President WIIliam

Jefferson Clinton noted that the tenporary noratorium on road

4 There are three adm nistrative records involved in this
case because Wom ng has chall enged three rul es promnul gated by
the Forest Service. However, as explained below, two of these
chal l enges are not ripe for judicial review. Accordingly, al
citations to the adnmnistrative record are to the Roadl ess Rul e
adm ni strative record.



construction gave his admnistration tine to assess the ecol ogi cal,
econom ¢, and social value of roadless areas and to evaluate the
| ong-t er m managenent options for inventoried roadl ess areas. (AR,

Doc. 1535, at p. 2).

I. The Roadless Area Conservation Rule.

On Cctober 13, 1999, President Cinton directed the Forest
Service to initiate admnistrative proceedings to protect
inventoried roadless areas and to determ ne whether roadless
protection was warranted for any uninventoried roadl ess areas.
(1d.). President dinton's directive set the Forest Service’'s
adm ni strative machinery in process.

A The Scopi ng Process.?®

> Cenerally, an agency begins its “NEPA process” with an
envi ronment al assessnent. An environnental assessnent is a brief
docunent that provides the agency with sufficient evidence to
determ ne whether it should prepare a finding of no significant
| npact or an environnental inpact statenent. 40 C. F.R § 1508.09.
If the agency determ nes that an environnental inpact statenent
i s necessary, it must publish a notice of intent that an
environmental inpact statenent will be prepared and consi dered.
40 C.F.R 8 1508.22. The scoping process begins after the agency
determ nes that an environnental inpact statenment will be
prepared. 40 C. F.R 8 1501.7. The purpose of the scoping period
Is to determ ne the scope of the issues to be addressed during
the pronul gation of the proposed rule. 40 C. F.R 88 1501.7,
1508. 25.



On COctober 19, 1999, the Forest Service issued a Notice of
Intent (“NO”) to prepare a draft environnental inpact statenent
(“EIS’) and to initiate rul emaking. (AR, Doc. 1608, at p. 1). The
proposal set forth in the NO was to pronulgate a rule that would
initiate a two-part process to protect roadless areas by: (1)
i mredi ately restricting certain activities such as road
construction in unroaded portions of the RARE Il inventoried
roadl ess areas; and (2) determning whether to extend simlar
protections to uninventoried roadl ess areas. (ld., at p. 2). The
NO did not provide any information regarding the estimted
geogr aphi ¢ scope of the proposed rul enaking, nor did it provide any
maps to identify the land areas that would be covered by the
proposed rule. (See id.).

1. The Conment Peri od.

President Cinton directed the Forest Service to issue the
final Roadless Rule by the fall of 2000.° (AR, Doc. 1549, at p.
2). In turn, Forest Service Chief Mchael Donbeck infornmed his
enpl oyees of the President’s directive that the final Roadl ess Rul e
was expected to be conpleted in late 2000. (AR, Doc. 330, at p.

1). To this end, Chief Donbeck created a “Roadl ess Teani to work

® President Cinton's second termin office ended in January
2001.
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exclusively on promul gating the Roadl ess Rule. (AR, Doc. 331).
The Roadl ess Team proceeded according to the follow ng schedul e:
“Dates — get done during the Clinton Adm nistration (Dec. 2000).”
(AR, Doc. 123, at p. 3).

The Forest Service recognized that if it were to issue the
final rule by Decenber 2000, it would have to require “a very short
timeframe [sic] for the public to respond to [the] NO.” (AR, Doc.
1549, at p. 2). As aresult, the Roadless Rule NO provided for a
si xty-day comment period, which expired on Decenber 20, 1999. (AR
Doc. 1608, at p. 2).

2. Range of Alternatives.

According to Chief Donbeck, the NO was to be limted to
exam ning only those alternative nethods that woul d neet President
Clinton’s goals. (AR, Doc. 330, at p. 1). Thus, the Forest
Service would only examine “alternatives that limt or elimnate
certain activities in inventoried roadl ess areas such as road
construction.” (AR Doc. 330, at p. 1). The NO provided four
alternatives that could be considered in the draft EIS: (1)
prohibiting road construction activities in inventoried roadless
areas; (2) prohibiting road construction activities and comerci al

ti mber harvest in inventoried roadl ess areas; (3) prohibiting the

11



i mpl ementation of all activities that did not contribute to
enhanci ng ecol ogi cal val ues, subject to valid existing rights, in
I nventoried roadl ess areas; and (4) naking no changes (no action
alternative).’

3. Public Participation.

During the scopi ng process, the Forest Service held 187 public
nmeeti ngs across the nation concerning the Roadl ess Rule. (AR, Doc.
4609, at p. 1-7). On Decenber 3, 1999 — forty-three days into the
comrent period — the Forest Service published notice of the |oca
scoping neetings to be held in Woning. (AR Doc. 149, at pp. 4,
6). These neetings overl apped each ot her and were held on the | ast
thirteen days of the sixty-day comrent period. (AR Doc. 149).

On Decenber 14, 1999, Woni ng subnmitted comments prepared by
Governor Jim Geringer that described the fundanmental defects with
the NO and scoping period. (AR, Doc. 207, at pp. 6-8).
Specifically, Governor Geringer criticized the “extraordinarily

short” tinme for the public to consider the proposed rule, and what

" The “no action alternative” is required by Council of
Environnental Quality regulations. 40 C.F.R § 1502.14(d).
Interestingly, the Interim Roadl ess Rul e prohibited road
construction in inventoried roadl ess areas until Decenber 2000.
Thus, even if the Forest Service would have adopted the “no
action alternative,” road construction still would have been
prohibited in inventoried roadl ess areas during the renai nder of
the Cdinton Adm nistration.
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he perceived as the Forest Service's predeterm ned outcone. (ld.).
In addition, the Forest Service received nunerous requests to
extend the scoping conment period from States, individuals,
busi nesses, and nenbers of Congress. (AR, Doc. 1549).

However, the Forest Service refused to extend the conment
peri od, even though it did not have any maps of the inventoried
roadl ess areas and was strategi zing on howto respond to requests
for maps just ten days prior to the close of the comment period.
(AR, Doc. 2748, 2765). The Roadl ess Teamwas reluctant to extend
the coment period because they had to neet the strict EIS
tinmelines inposed by Chief Donmbeck. (AR, Doc. 2765, at p. 2). The
Roadl ess Team al so figured they woul d have anot her opportunity to
updat e the roadl ess area data between the draft EI'S and final EIS.
(Ld.).

On Decenber 20, 1999, the NA conment period closed on
schedul e. During those sixty days, approximately 517, 000 coment s
were submtted on the Roadl ess Rule NO. (AR, Doc. 4609, at p. 1-
7).

B. The Draft EI'S and Proposed Roadl ess Rul e.

1. Events Before the Publication of the Draft EI S

13



One nonth after the close of the NO coment period, the
Forest Service announced that maps of the proposed roadl ess areas
were avail abl e. (AR, Doc. 76, at p. 1). However, the Forest
Servi ce al so acknowl edged that these maps did not contain the best
data avail able, even though it had access to better data for the
maps. (AR, Doc. 2610). The maps that the Forest Service
distributed provided little, if any, substantive i nformati on on t he
i nventoried roadl ess areas. (See AR, Doc. 274).

On February 8, 2000, Wom ng requested “cooperating agency
status” pursuant to the Council for Environnental Quality (“CEQ)
regul ati ons. (AR, Doc. 1889, at pp. 6-7). The CEQ encouraged
federal agencies to work with state and tribal governnments. (AR
Doc. 3544, at pp. 2-3; 40 C.F.R 88 1501.6, 1508.5). Prior to
Wom ng’ s request for cooperating agency status, the Roadl ess Team
recogni zed that it had “an obligation to consider and routinely
solicit cooperating agency status.” (AR, Doc. 2292, at p. 1).
Neverthel ess, the Forest Service did not respond to Womng' s
request for cooperating agency status and inpliedly rejected that
request when it issued the draft EIS. (AR, Doc. 1889, at p. 1).

2. The Draft Environnental |npact Statenent.
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On May 10, 2000, the Forest Service published the draft EIS
and the proposed Roadless Rule. (AR, Doc. 1350). The draft EIS
identified 54 million acres of inventoried roadl ess areas that were
subject to the proposed rule. (ld., at p. 2).

The proposed rule was made up of two parts: (1) the
“Prohibition Rule” and (2) the “Procedural Rule.” The “Prohibition
Rule” banned road construction and reconstruction wthin
inventoried roadless areas.? (ld., at pp. 5-6, 14).° The
“Procedural Rule” required | ocal forest nanagers to identify other
uni nventori ed roadl ess areas and to designate whether those areas

al so warranted protection.! (Id., at pp. 6-7, 14).

8 In the draft EI'S, the Forest Service considered four
alternatives to its proposed “Prohibition Rule.” Those four
alternatives were: (1) the “no action” alternative; (2) a
prohi bition on road construction within unroaded portions of
i nventoried roadl ess areas, but allow ng tinber harvest where
such tinber harvest could occur wi thout road construction; (3) a
prohi bition on road construction, except for stewardship
pur poses, in the unroaded portions of the inventoried roadl ess
area; and (4) a prohibition on road construction and all tinber
harvest w thin unroaded portions of inventoried roadl ess areas.
(AR, Doc. 1362, at pp. 2-3 to 2-6). The Forest Service sel ected
Alternative 2 as its preferred alternative to the Prohibition
Rule. (ld., at p. 2-4).

% Unl ess otherwi se stated, as used in this Oder, the terns
“road construction” include new road constructi on and road
reconstruction.

2 1n the draft EIS, the Forest Service considered four
alternatives to its proposed “Procedural Rule.” Those four

15



3. The Draft EI'S Comment Peri od.

Oiginally, Chief Donbeck stated that because the Roadl ess
Rul e woul d anmend or |ead to the anmendnent of |ocal forest plans it
woul d have to provide a ninety-day public comrent period in order
to conply with the National Forest Managenent Act (“NFMA"). (AR
Doc. 3440, at p. 4; see also 36 CF. R 8§ 219). However, the Forest
Service only provided a sixty-nine day coment period for the draft
El S and proposed Roadl ess Rule. (AR, Doc. 4608, at p. S-2).

During this coment period, the Forest Service held over 400
public neetings. (1d.). Between May 22 and June 27, 2000, sixteen
of these neetings were held in Wom ng. (AR, Doc. 1350, at p. 34).
At the nmeetings held in Wom ng, the public was given three m nutes
to conment on the proposed Roadl ess Rule. (AR, Doc. 4580, at pp.
1, 11). Additionally, the local Forest Service enployees who
conducted the neetings did not have enough information to answer

guestions. (1d.). Several attendees of these public neetings

alternatives were: (A the “no action” alternative; (B)

eval uation and i nplenmentati on of protections for unroaded areas
at the next forest plan revision; (C) a project-by-protect

anal ysi s whereby | ocal nanagers woul d eval uate whet her and how to
protect roadl ess characteristics; and (D) a project-by-project
anal ysis to eval uate whether and how to protect roadl ess area
characteristics until conpletion of a plan revision. (AR Doc.
1362, at pp. 2-6 to 2-9). The Forest Service selected
Alternative B as its preferred alternative to the Procedural

Rule. (lLd., at p. 2-7).
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descri bed themas a “sham” (AR, Doc. 4580, at p. 1). CGovernor
Geringer expressed these, and other, concerns to Chief Donbeck

(AR, Doc. 4580, at pp. 1-3). Governor Geringer believed that the
Forest Service was sinply going through the NEPA notions to reach
a predeterm ned outcone.! (AR, Doc. 4580, at p. 2).

The Forest Service provided maps during this conment peri od;
however, the naps were of such a |large scale — a continental scale
— that they actually provided | ess detail than a standard hi ghway
map. > The maps did not identify the unroaded areas that were
subject to the Procedural Rule or the “roaded” areas that were

subject to the Roadless (Prohibition) Rule.®® (See generally AR

1 The Forest Service designated Wom ng as one of the
states “nost affected” by the proposed Roadl ess Rule. (AR, Doc.
1537, at p. 2). As a result, Governor Geringer was an active
participant in the public process surrounding the inplenentation
of the Roadl ess Rule. Thus, Governor Geringer’s observations
that the proposed Roadl ess Rule, and the Forest Service’'s
il lusory public process, was the result of political posturing
for an outgoing president, and geared to support a vice president
who was al so a presidential candidate, are based on firsthand
know edge and carry their ow indicia of reliability. (See AR
Doc. 4580).

2 The actual scale of the maps provided by the Forest
Servi ce was between 10 mles per inch and 40 mles per inch. A
standard hi ghway map has scale of 18 miles per inch.

13 The draft EIS classified 2.8 mllion acres of National
Forest | and that contained roads within the inventoried “roadl ess
areas.” (AR, Doc. 1350, at p. 2).
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Doc. 4110 (maps of inventoried roadl ess areas)). The Woning State
Engineer’s O fice conmmented that the “maps provided in the [draft
ElIS] lack sufficient detail to be of help [in] determ ning what
specific roads and areas are affected.” (AR, Doc. 4580, at p. 30).
Nuner ous states and vari ous agenci es requested an extension of
the draft EI'S comment period because of: (1) the |lack of maps and
I naccuracies in the maps provi ded, (AR, Doc. 4580, at pp. 24-40; AR
Doc. 4111, at pp. 80-81, 161, 500, 589); (2) the size of the draft
El S and proposed Roadl ess Rul e, (AR, Doc. 4580); (3) confusion over
what “roaded” areas were covered by the proposed Roadl ess Rul e,
(AR, Doc. 4580, at p. 30); (4) concerns regarding the narrow range
of alternatives the Forest Service analyzed in the draft EI S, (AR
Doc. 4580, at p. 33; AR, Doc. 4111, at pp. 80-81, 161, 500, 589);
and (5) concerns regarding the lack of a site-specific analysis
(i.e., theissues involving Wonm ng’s natural resources were | unped
in the same category as issues involving Al abama’s natura
resources), (AR, Doc. 4580, at pp. 25-26).
The Forest Service refused to extend the coment period, which
was contrary to its usual policy of liberally granting extensions

on inmportant issues.! The Forest Service received approximtely

4 For exanple, the Forest Service extended the coment
period for the InterimRoadl ess Rule in response to several
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1, 155,000 public comments on the Roadless Rule draft EIS. * (AR,
Doc. 4609, at p. 1-7). Nevertheless, the comment period closed
after sixty-nine days on July 17, 2000, as schedul ed.

C. The Final Environnmental | npact Statenent.

I n Novenber 2000, the Forest Service issued the Roadl ess Rul e
final EIS. (AR Doc. 4609). The final EI'S departed fromthe draft
El S and proposed Roadl ess Rule in four nmaterial aspects: (1) the
final EI'S broadened the scope of the Roadless Rule to apply to al
i nventoried roadl ess areas, not just the “unroaded portions” of the
i nventoried roadl ess areas, (AR Doc. 4609, at p. xi); (2) the
final EI'S adopted an even nore restrictive Roadless Rule
Al ternative, which prohibited road construction and ti nber harvest
(except for stewardship purposes) in all inventoried roadl ess areas
(AR, Doc. 4609, at p. 2-13); (3) the Forest Service added an
additional 4.2 mllion acres of inventoried roadl ess areas subject

to the Roadl ess Rule, thereby increasing the geographic scope of

requests. See 64 Fed. Reg. 7290.

1> Def endant -1 ntervenors consistently point to the nunber of
coments received on the draft EIS to bolster their argunent that
this comment period was sufficiently long to permt neani ngful
partici pation. However, the Court finds these argunents
unhel pful since 1,095,000 of these comments were formletters,
forme-mails, post-cards, or faxes. (AR, Doc. 4609, at p. 1-7).
The Forest Service only received 60,000 original letters. (1d.).
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the Roadless Rule to 58.5 mllion acres (increasing the roadl ess
area in Womng by 39,000 acres), (AR, Doc. 4608, at p. S-1; AR
Doc. 4609, App. A at p. A-4); and (4) the final EIS elimnated al
anal yses related to the “Procedural Rule” part of the Roadless
Rul e, which was i ncorporated into the final Forest Service Pl anning
Regul ati ons i ssued on Novenber 9, 2000, (AR, Doc. 4609, at p. xi).

The maps acconpanying the final EIS generally identified the
i nventoried roadl ess areas within each state that were subject to
the Roadless Rule. (See AR, Doc. 4110, at pp. 3-213). The maps
did not, however, provide sufficient information to identify
exi sting roads within the “roadl ess” area and did not identify the
additional 4.2 mllion acres of “roadless” area identified in the
final EIS. (See id.). The nmaps contained in the final EI' S did not
contain this information because the Roadl ess Team did not have
informati on such as the nunber of classified roads within the
inventoried roadless areas and total acres of classified road
i npacts. (AR, Doc. 5590, at pp. 1, 2, 9). Interestingly, the
Forest Service's deadline inposed for gathering this basic
informati on was not until after the schedul ed date of publication
of the Record of Decision. (AR Doc. 5590, at p. 2).

D. The Final Roadl ess Rule and Record of Deci sion
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On January 5, 2001, the Secretary of Agriculture signed the
Record of Decision (“ROD’). The final Roadl ess Rul e was publi shed
in the Federal Register on January 12, 2001. (AR, Doc. 5796).1¢

The Roadl ess Rul e prohibits road construction in inventoried
roadl ess areas of the National Forest System unless the road
construction falls within an exception to the general prohibition.
36 CF.R 8 294.12(a). The exceptions permt road construction in
i nventoried roadl ess areas: (1) to protect public health and
safety in cases of an inmmnent threat of flood, fire, or other
cat astrophi c event that, w thout intervention, woul d cause property
damage; (2) to conduct an environnmental cleanup pursuant to federal
pol lution statutes; (3) pursuant to reserved or outstanding rights,
or as provided for by statute or treaty; or (4) when needed in
conjunction with the continuation, extension, or renewal of a
m neral | ease. 36 CF.R 8§ 294.12(b)(1)-(3),(7). The Roadl ess
Rul e al so prohi bits tinber harvesting in inventoried roadl ess areas

subject to certain limted exceptions. See 36 CF.R § 294.13.

' The final Roadless Rule departed fromthe final EIS by
restricting stewardship tinber harvests to snmall dianeter tinber.
(AR, Doc. 5796, at p. 15). The final Roadl ess Rule al so added a
narrow exception to the prohibition on tinber harvesting. (AR
Doc. 5796, at p. 15).
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In all, the Roadless Rule affects 58.5 mllion acres (or 31%
of the National Forest System | ands. This constitutes
approximately two percent of Anmerica s |and nmss. The Roadl ess
Rule affects 3.25 mllion acres (or 35% of the 9.2 mllion acres
of National Forest Systemland in Wom ng.

II. National Forest Management Planning Requlations.

The NFMA provides procedural guidelines to structure the
pl anni ng of Forest Service | ands. 16 U.S.C. 8§ 1604(9q). The
Nat i onal Forest Managenent Planning Regulations (“Planning
Regul ations”) were originally promul gated i n 1979 and substantially
revised in 1982. 65 Fed. Reg. 67,516 n.1. Between 1982 and 1999,
the Forest Service inplenented 127 forest plans pursuant to the
1982 Pl anni ng Regul ations. 1d.

On Cctober 5, 1999, the Forest Service proposed a rule to
conprehensi vely revi se the 1982 Pl anni ng Regul ati ons. 64 Fed. Reg.
54, 074. The Forest Service held a coment period for these
proposed revised Planning Regulations. 65 Fed. Reg. 67,517.
Wom ng rai sed a nunber of concerns regarding the proposed rule,
including its concern that the proposed planning regulations
violated the NFMA and the MUSYA. (Pl.’s Opening Br., Exh. 78).

Neverthel ess, the Forest Service published the final Planning
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Regul ati ons on Novenber 9, 2000 (“2000 Planning Rule”). 65 Fed.
Reg. 67,514. The 2000 Pl anni ng Regul ati ons set forth a process for
anendi ng and revising land and natural resource managenent plans
and for selecting and inplenmenting site-specific actions. 36
C.F.R 8 219.1. Anong other things, the 2000 Pl anni ng Regul ati ons
established the elenents of the general planning process. 36
C.F.R 88 219.1 to 219. 25.

The nost controversial part of the 2000 Pl anni ng Regul ati ons
was that they allegedly altered the nmnagenent m ssion of the
Forest Service. The Forest Service nmission was changed from

“multiple use management to “ecol ogical sustai nability”
managemnent . (AR, Doc. 1078). This shift, Womng and other
comrentators contended, violated both the NFMA and the MJSYA
Additionally, many believed this shift in the Forest Service’s
managenent m ssi on exceeded their authority and di spl aced Congress’
intent expressed in the NFMA and t he MJSYA.

The 2000 Pl anni ng Regul ati ons are not currently in effect. On
May 17, 2001, the Forest Service published a proposed rule stating
that it was not sufficiently prepared to fully inplenent the 2000

Pl anning Regul ations because “serious concerns” had arisen

regarding the ecological sustainability m ssion. 66 Fed. Reg
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27, 555. On Novenber 27, 2002, the Forest Service proposed sone
revised planning regulations for public conment. 67 Fed. Reg

72,770 to 72,816. The public conment for that rule extended until
March 6, 2003. 67 Fed. Reg. 72,770.

ITII. The Road Management Rule.

After notice and a comment period, the Road Managenent Rul e
went into effect on January 12, 2001. 66 Fed. Reg. 3,206 to 3, 207.
The Road Managenent Rul e requires devel opnent of a transportation
atl as for each National Forest adm nistrative unit. 1d.; 36 CF. R
§ 212.2. The Road Managenent Rule mandates a “science-based
process” to anal yze the Nati onal Forest road systemand establi shes
standards for the road system See 36 CF.R 8§ 212.5(b). The Road
Managenent Rule was designed to renpbve the enphasis on
transportation devel opnent and road construction in the National
Forest systemand to signal a shift to maintaining needed roads and
decomn ssi oni ng unneeded roads. 1d.

IV. Transportation Policy.

Concurrent with the Road Managenent Rul e, the Forest Service
proposed a new Transportation Policy. 66 Fed. Reg. 3,219 to 3, 241.
The Transportation Policy anended the managenent guidelines set

forth in the Forest Service Manual. 1d. Anong other things, the
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Transportation Policy prohibits road <construction wthin
i nventoried roadl ess areas unl ess a sci ence-based roads analysis is
conducted pursuant to the procedures set forth in the
Transportation Policy. 66 Fed. Reg. 3,236; 66 Fed. Reg. 65, 797-98.
Additionally, the exceptions in the Transportation Policy for
building a road are narrower than the exceptions in the Roadl ess
Rule. 66 Fed. Reg. 3,236. The Transportation Policy went into
effect on January 12, 2001.%Y

Standard of Review

Judi ci al reviewof an agency’s final action is governed by the
Admi ni strative Procedure Act (“APA’). See 5 U.S.C. 88 701 to 706;

Lujan v. Nat’'l Wldlife Fed'n, 497 U.S. 871, 882 (1990). Under the

APA, a federal court may set aside informal agency action if it is
arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law. 5 U S.C. 8 706(2)(A). An agency decision is
arbitrary or capricious if: (1) the agency entirely failed to
consi der an inportant aspect of the issue; (2) the agency offered

an explanation for its decision that was counter to the evidence

7 The Court has al so reviewed the Federal Defendants
Suppl enental Authority and the Bush Admi nistration s proposed
anendnents to, and/or revisions of, the Roadless Rule. (See Fed.
Defs.” Notice of Supp. Authority). The Court has concl uded that
nei ther of those actions affect the efficacy of this Order.
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before it; (3) the agency relied on factors that Congress did not
intend for it to consider; or (4) the agency's decision is so
i npl ausi ble that it could not be ascribed to the product of agency

expertise. Colo. Envtl. Coalition v. Donbeck, 185 F.3d 1162, 1167

(10th Gr. 1999). The Tenth G rcuit has held that informl agency
action nust be set aside if it fails to neet statutory, procedural,

or constitutional requirenents. A enhouse v. Commpdity Credit

Corp., 42 F.3d 1560, 1573-74 (10th Gir. 1994).
In applying this deferential standard of review, a federa
court is required to review the whole admnistrative record, or

those parts of the record cited by the parties. Utahns for Better

Transp. v. U S Dep’'s of Transp., 305 F.3d 1152, 1164 (10th Gr.

2002). The court reviews the admnistrative record to ensure the
agency’s decision was based on consideration of the relevant
factors and was not the result of a clear error in judgnment. Colo.

Envtl. Coalition, 185 F.3d at 1167. In so review ng, the court

cannot substitute its judgnent for that of the agency. Utahns for

Better Transp., 305 F.3d at 1164.

The essential function of judicial reviewunder the APAis for
the federal court to determ ne whether the agency: (1) acted

within its scope of authority; (2) conplied with prescribed
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procedures; and (3) acted in accordance with law (i.e., did not act
arbitrarily or capriciously). O enhouse, 42 F.3d at 1574. 1In the
end, adm nistrative decisions nay only be set aside for substanti al

procedural or substantive reasons. Uahns for Better Transp., 305

F.3d at 1164. However, courts and agenci es ali ke shoul d be m ndf ul
that an “agency’ s rul emaki ng power is not the power to make law, it
is only the power to adopt regulations to carry into effect the

wi |l of Congress as expressed by the statute.” Sundance Assoc.

Inc. v. Reno, 139 F.3d 804, 808 (10th G r. 1998) (internal

guotation marks and citations omtted).
Analysis

The parties have presented several issues in their briefs.
The Court will first address Federal Defendants’ and Defendant-
Intervenors’ <contention that the Court |acks subject matter
jurisdiction. Next, the Court will address Wom ng’ s argunent t hat
t he Roadl ess Rul e was promul gated in violation of several federal
envi ronnment al st at ut es. Finally, the Court wll consider the
appropriate injunctive relief.

I. Justiciability Claims.

Federal Defendants and Defendant-Intervenors argue that

Wom ng's clains challenging the 2000 Planning Regul ations, the
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Road Managenent Rule, and the Transportation Policy are not ripe
for judicial review. Defendants al so argue that Wom ng does not
have standing to challenge the Roadl ess Rule. Each claimw |l be
di scussed in turn.

A Wonm ng's Chall enges to the Planning Requl ati ons, Road
Managenent Rul e, and Transportati on Policy.

Wom ng argues that the 2000 Planning Regulations, Road
Managenent Rul e, and Transportation Policy violate NEPA, the NFMA
the W/l derness Act, the Wonmng WIderness Act, the MJISYA the
Nati onal Historic Preservation Act, and the Regulatory Flexibility
Act.® (Pl.’s Qpening Br., at pp. 63, 70, 71-74). The Federa
Def endants respond that these clains are not ripe for judicia
revi ew. (Fed. Defs.” Resp. Br., at pp. 28-31). Def endant -
I ntervenors make essentially the sane justiciability argunent.
(Def.-Intervenors’ Resp. Br., at pp. 18-20).

1. Ri peness.

“Ri peness” is a justiciability doctrine that is used to

determ ne when judicial reviewis appropriate. Judicial reviewis

premature when an injury is specul ative. Coalition for Sustainable

Res. v. U S. Forest Service, 259 F.3d 1244, 1249 (10th Cr. 2001).

18 As expl ai ned bel ow, Wom ng has waived its clainms under
the Wom ng WI derness Act, the National Hi storic Preservation
Act, and the Regulatory Flexibility Act.
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To determ ne whether an agency’s decision is ripe, a court mnust
examne: (1) the fitness of the issues for judicial review and
(2) the hardship to the parties of w thhol ding consideration. OChio

Forestry Ass’'n, Inc. v. Sierra Gub, 523 U S. 726, 733 (1998).

I n making the ripeness determ nation, the district court may
consi der whether: (1) delayed review woul d cause hardship to the
plaintiffs; (2) judicial intervention would inappropriately
interfere with further adm nistrative action; and (3) the courts
woul d benefit from further factual devel opnent of the issues
presented. [d. at 733. In the adm nistrative |aw context, the
pur pose behind the ripeness doctrine is to prevent courts from
ent angl i ng thensel ves i n abstract di sagreenents over adm nistrative
policies. 1d. at 732-33.

2. Appl i cation.

Wom ng' s chal l enges to the 2000 Pl anni ng Regul ati ons are not
ripe for judicial review because those rules are currently in the
process of being revised. To the extent that Wonmng is
chal I enging the Road Managenent Rule and Transportation Policy,
those clains are not ripe for judicial review because they nerely
present an abstract disagreement over the Forest Service's

adm ni strative process for revising and anendi ng forest plans and
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its transportation system See Coalition for Sustainable Res., 259

F.3d at 1252-53. Likew se, Woni ng cannot establish any present
injury from the Road Managenent Rule or Transportation Policy
because neither rule, in isolation, has any on-the-ground i npact
for road construction activities.
3. Concl usi on.
For the aforenentioned reasons, Womng s request for
declaratory relief with respect to the 2000 Pl anni ng Regul ati ons,

t he Road Managenent Rule, and the Transportation Policy i s DENIED.

B. Woning' s Standing to Chall enge the Roadl ess Rul e.

Federal Defendants argue that Wonmng's challenge to the
Roadl ess Rul e shoul d be di sm ssed because the potential injury to
the national and state forests in Wom ng coul d not be redressed by
setting aside the Roadless Rule. (Fed. Defs.’ Resp. Br., at pp.
22-28). Defendant-Intervenors argue that Wom ng | acks standing
because it has only alleged economc injury, which is not within
the zone-of -interests protected by NEPA. (Def.-Intervenors’ Resp.
Br., at pp. 11-20). Woning replies that it has standi ng because
it seeks to protect state |lands and National Forests within its

borders fromthe irreparabl e environnmental consequences that wl|l

30



result fromthe Forest Service's uninforned inplenentation of the

Roadl ess Rule. (Pl.’s Reply Br., at pp. 4-13).

1. Article Il Standi ng Requirenents.
Federal courts are courts of limted jurisdiction. u. S
Const. art. 111, 8 2. A federal court only has jurisdiction to
hear “cases” or “controversies.” Lujan v. Defenders of Wldlife,

504 U. S. 555, 559 (1992). Standing is a jurisdictional doctrine
that is an essential part of Article Ill1’'s case-or-controversy
requirenent. 1d. at 560. Jurisdiction is a threshold question
that mnmust be addressed before reaching the nerits of any case.

Steel Co. v. Citizens for a Better Env't, 523 U S. 83, 94-95

(1998). This rule is inflexible and without exception. 1d. The
party invoking federal jurisdiction has the burden of proving it

exi sts. Def enders of WIldlife, 504 U S. at 561

To have standi ng, the party i nvoki ng federal jurisdiction nust
prove: (1) it has suffered an injury in fact — an invasion of a
legally protected concrete interest that is not conjectural; (2)
a causal connection between the injury and the conduct conpl ai ned
of; and (3) that the injury wll be redressed by a favorable

decision. Comm to Save the Rio Hondo v. Lucero, 102 F. 3d 445, 447
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(10th Cr. 1996). In a NEPA case, the standing analysis is
slightly nore conpl ex.
a. I njury-in-Fact Prong.

Under the injury-in-fact prong of the standing doctrine, the
plaintiff nust prove that: (1) the agency increased the
plaintiff’s risk of actual, threatened, or environnmental harm by
failing to conply with NEPA, and (2) this increased risk of
environmental harminjured the plaintiff’s concrete interests. [d.

at 449; Sierra Cub v. US. Dep't of Enerqy, 287 F.3d 1256, 1265

(10th Cr. 2002). “A litigant shows an injury to its concrete
i nterest by denonstrating either a geographical nexus to or actual
use of the site of agency action.” 1d.

b. Causati on Prong.

Under the causation prong of the standing doctrine, a
plaintiff nust show its actual or threatened harm is “fairly
traceable to the agency’ s failure to conply with NEPA.” Ri 0 Hondo,
102 F.3d at 451. The plaintiff’s burden of denonstrating
traceability is fairly |low where the plaintiff’s injury in fact

consists of a procedural injury under NEPA Jackson Hol e

Conservation Alliance v. Babbit, 96 F. Supp. 2d 1288, 1294 (D. Wo.

2000). Wien an agency fails to perform or perforns an i nadequate

32



NEPA anal ysis, the harmthat is traceable to the agency’s defi cient

anal ysis i s the agency’s uni nforned deci si onmaking.*® Sierra d ub,

287 F.3d at 1265.
C. Redressability Prong.

Wth respect to redressability, the plaintiff nmust prove that
its injury woul d be redressed by a favorabl e decision requiring the
agency to conply with NEPA procedures. Ri o Hondo, 102 F. 3d at 452.
The redressability requirenent is fairly |l owin NEPA cases because
the plaintiff is only required to denonstrate that the agency coul d
have proceeded on a nore informed basis if it would have conplied

wi th NEPA. Jackson Hole, 96 F. Supp. 2d at 1294. The plaintiff is

not required to denonstrate that the agency would change its
deci si on upon NEPA conpliance. 1d. Odinarily, this elenment is
easily satisfied in NEPA cases because a federal court can enjoin

the inplenentation of the rule that is based on a deficient NEPA

19 Determ ning whether a plaintiff has suffered a procedural
injury as a result of an agency’s failure to conply with NEPA
requires sone analysis into nmerits of the plaintiff’s underlying
claim which should ordinarily be avoided in a federal court’s
standing analysis. Ass’'n of Data Processing Serv. Og. v. Canp,
397 U.S. 150, 153 (1970). However, this “is the unavoi dabl e
consequence of prem sing standing on injuries to statutory
rights.” Wo. Tinber Indus. Ass’n v. U.S. Forest Service, 80 F
Supp. 2d 1245, 1258 n.4 (D. Wo. 2000).
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analysis wuntil the agency can better inform itself of the

consequences of its actions. Sierra Cub, 287 F.3d at 1265.

2. Appl i cation.

Wom ng has standi ng because it was adversely aggrieved by the
Forest Service's failure to foll ow nandatory NEPA procedures when
it promul gated the Roadl ess Rule, which necessarily increased the
environnmental risks to state and federal forests within Won ng.

See Lujan v. Nat'l WIldlife Fed' n, 497 U. S. 871, 883 (1990); R oo

Hondo, 102 F.3d at 448-49.
a. Injury in Fact.

Wom ng has presented evidence that the Roadless Rule wll
increase the risk of environnental harmto its thousands of acres
of state forest land that are adjacent to, or intermngled wth,
| ands designated by the Forest Service as inventoried roadless
areas. (Pl." s Reply Br., Exh. 2). Defendant-Intervenors’ standing
argunments fail because those argunents are based on the flawed
prem se that the sole injury Wonmng has alleged is an injury to
its economc interests. (Def.-Intervenors’ Resp. Br., at p. 14).
Womng has been injured within the scope of NEPA in two

fundanent al ways.
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First, Wonmng s risk of actual or threatened harm was
i ncreased by the Forest Service’'s pronul gati on of the Roadl ess Rul e
because the Roadless Rule nmay damage Wom ng' s environnmental
resources. For decades, the Forest Service has actively nmanaged
the National Forests to prevent the spread of forest disease
insect infestations, and wildfires. Many of the National Forest
acres that were previously managed i n Wom ng have been desi gnat ed
as roadless areas. (Pl.’s Reply Br., Exh. 2). As aresult, there
is a real and substantial possibility that forest disease, insect
I nfestation, and wildfires fromthe non-managed National Forests in
Womng wll spread into Wonng's state forests that are
contiguous to those National Forests.

For exanple, the Medicine Bow Routt National Forest has
several “blow down” sections that have becone infected wth the
spruce bark beetle.? (Id.). Additionally, the downed tinber in
these areas creates the risk of catastrophic wildfire. (lLd., at 11
7-8). The Forest Service had planned sone tinber salvage in

certain areas of the Medicine Bow Routt National Forest to reduce

20 The “bl ow down” areas in the Medicine Bow Routt Nationa
Forest were caused by 120-m |l e per hour winds that hit the forest
in the fall of 1997. That windstormresulted in over four
mllion trees being blow down in a thirty mle stretch of the
Nat i onal Forest.
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the risk of wildfire and the inpact of the spruce bark beetle
i nfestation. However, because of the designation of certain areas
in the Medicine Bow Routt National Forest as roadl ess areas, such
active forest managenent is no | onger feasible. Consequently, the
decrease in active forest managenent in the Medicine Bow Routt
Nat i onal Forest substantially increases the risk of spruce beetle
infestation and wildfire spread to forested lands in Womng
contiguous to that National Forest.

Second, the Tenth Crcuit has held that “harm to the
envi ronnent may be presunmed when the agency fails to conply with

the requi red NEPA procedure.” Davis v. Mneta, 302 F.3d 1104, 1115

(10th Gr. 2002). As described nore fully below, the Forest
Service failed to conply with NEPA in pronulgating the Roadl ess
Rule. Wom ng has denonstrated injury to its concrete interests
for purposes of standing because it has shown actual or threatened
injury to its natural resources, which have a close geographic

nexus to the inventori ed roadl ess areas. See Sierra G ub, 287 F. 3d

at 1265.
b. Causat i on.
Nei t her Federal Defendants nor Defendant-I|ntervenors have

argued that Woning's injuries were not caused by the Roadl ess
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Rul e. The Court notes, however, that the Forest Service' s failure
to consider certain environnmental inpacts, such as the cumrul ative
impacts of the Roadless Rule, increased the risk of injury to
Wom ng's natural resources because the Forest Service was

proceedi ng on an uninformed basis. See Jackson Hole, 96 F. Supp.

2d at 1294.
C. Redressability.

Federal Defendants argue that the increased risk of injury to
Womng's lands is not redressable because fuel treatnents and
responses to spruce bark beetles within National Forest |ands are
entirely within the discretion of the Forest Service. (Fed. Defs.’
Resp. Br., at pp. 23-26). This argunent is unavailing for two
reasons.

First, while the Forest Service does have discretion in its
managenent of the National Forests, the Roadl ess Rule takes away
that discretion. For exanple, the Roadl ess Rul e does not provide
for an exception that would permt the Forest Service to build a
road into the inventoried roadl ess area in the Medi ci ne Bow Routt
Nati onal Forest (or any national forest) to treat a particularly

pervasi ve insect infestation, such as the case of the spruce bark

37



beetle.?* Therefore, wi thout access to the inventoried roadl ess
areas, the local foresters have one choice in how to nmanage the
problem let nature run its course.

Second, Womnm ng has denonstrated a procedural injury by the
Forest Service's failure to conply with NEPA. Therefore, setting
asi de the Roadl ess Rule would redress Womng’s injuries because
the Forest Service would then be proceeding on a nore infornmed
basi s.

3. Concl usi on.

For the aforenentioned reasons, the Court FINDS Woni ng has
satisfied all the Article 11l jurisdictional requirenents to
maintain its challenge to the Roadl ess Rul e.

IT. Wyoming’s Claims Challenging the Roadless Rule.

Wom ng argues that the Roadless Rule was pronulgated in

violation of NEPA, the WIlderness Act, the NFMA, the MJSYA, the

21 The only exception to the Roadl ess Rule that woul d
arguably apply in such a situation is found in 36 CF. R 8§
294.12(b)(1). However, that subsection of the Roadl ess Rul e does
not provide for treatnment of insect infestations unless such
infestation is classified as a “catastrophic event.” For a road
to be built to treat a “catastrophic event,” a clai mant woul d
still have to denonstrate that the fire or event is: (1)

i mm nent; and (2) would cause the loss of |ife or property

w thout intervention. 36 C.F.R 294.12(b)(1). In other words,
routi ne and proactive insect and fire treatnment is unavail able
under the Roadl ess Rule.
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Wom ng W1 derness Act, the National H storic Preservation Act, and
the Regul atory Flexibility Act. Each argunment will be di scussed in
turn.

A. Wom ng’'s National Environnental Policy Act d ains.

Wom ng argues that the Roadless Rule was pronulgated in
violation of NEPA. (Pl.’s Opening Br., at pp. 48-62). Feder a
Def endants and Defendant-Intervenors respond that the Forest
Servi ce involved Won ng, and the public generally, in one of the
nost extensive public involvenent canpai gns ever undertaken in the
hi story of adm nistrative |aw and that the Forest Service net, if
not exceeded, all statutory and regulatory requirenents. ( Fed.
Defs.” Resp. Br., at pp. 40-61; Def.-Intervenors’ Resp. Br., at pp.
20- 46) .

1. NEPA Overvi ew.
a. NEPA' s Statutory Mandate and Structure.

NEPA requires federal agencies to consider the environnmental
i npacts of their actions, disclose those inpacts to the public, and
then explain how their actions wll address those inpacts.

Baltinore Gas & El ec. Co. v. Natural Res. Defense Council, 462 U.S.

87, 97 (1983). NEPA prescribes the process, not the end result, of

agency action. Robertson v. Methow Valley Citizens Council, 490
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U S 332, 350 (1989). If the agency follows the NEPA process, as
set forth in the agency’s inplenmenting regulations, the public is
ensured that the agency was inforned of the environnental

consequences of its final action. Colo. Envtl. Coalition v.

Donbeck, 185 F. 3d 1162, 1172 (10th Gr. 1999). In this regard, the
Tenth Circuit has repeatedly enphasi zed that NEPA only requires an
agency to take a “hard | ook” at environnental consequences before
taking a major federal action that significantly affects the

quality of the human environnent. Ctizens Comm to Save Qur

Canyons v. U S. Forest Service, 297 F.3d 1012, 1022 (10th Grr.

2002) [hereinafter “Save Qur Canyons”].

To ensure that federal agencies take a “hard |ook” at the
envi ronnmental consequences of their actions, NEPA requires an
agency to prepare an environnental inpact statenent (“EIS’).

Friends of the Bow v. Thonpson, 124 F.3d 1210, 1213 (10th Cir.

1997). “An EISis a detailed statenent of the environnental inpact
of a proposed action.” 1d. The Tenth G rcuit has described the
NEPA process an agency follows in preparing an EIS:

Initially, any agency announces its intent to study a
proposed action through a process call ed scoping, during
whi ch the agency solicits comments and input from the
public and other state and federal agencies with the goa
of identifying specific issues to be addressed and
studied. 40 CF.R 8 1501.7. After assessing the input
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fromthe scoping process, the governnment then prepares a

draft Environnental Inpact Statement (DEIS), id. 8§
1502.9(a), which is then presented to the public and
ot her governnment agencies for notice and corment. 1d. §

1503. 1(a). After evaluating the feedback recei ved during
the notice and coment process, the agency prepares a
[final EIS (FEIS)]. Id. 8§ 1502.9(b). |If after preparing
either a DEIS or FEIS, the proposed action substantially
changes in a way “rel evant to environnental concerns,” or
if new information conmes to |ight about environnenta

i mpacts, an agency nust prepare a supplenental EIS
(SEI'S). [d. § 1502.9(c)(1).

Save Qur Canyons, 297 F.3d at 1022.

In the end, the agency nust address the following inits EIS:
(1) the purpose and need for the proposed action; (2) environmental
i mpacts resulting from the actions; (3) alternatives to the
proposed action; (4) the relationship between short-term uses and
| ong-term productivity; and (5) the anmount of resources that rmnust
be devoted to the proposed action. 1d.; 42 U S.C. § 4332(2)(O(i)-
(v); 40 C.F.R § 1502.10.

b. Judi ci al Review of NEPA Conpli ance.

The role of the judiciary in the NEPA process is twofold.
First, the court nust ensure that the agency has taken a hard | ook
at the environnmental consequences of its actions and has adequately

di scl osed those inpacts to the public. Baltinore Gas, 462 U. S. at

97-98; Mddle Ri o Conservancy Dist. v. Norton, 294 F.3d 1220, 1225

(10th Cir. 2002). Second, the court nust ensure that the agency’s
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deci sions were not arbitrary or capricious. Baltinore Gas, 462

U S at 97-98; Uahns for Better Transp., 305 F.3d at 1163.

In review ng the adequacy of an EIS, a federal court sinply
exanm nes whet her the agency objectively presented all the topics

required by NEPA. Colo Envtl. Coalition, 185 F.3d at 1172. 1In so

reviewi ng, the court nust nmake a pragnmatic judgnment about whet her
the preparation of the EIS and its ultimte form and content
fostered i nforned public participation and i nforned deci si onmaki ng.
Id.

Wiile a federal agency is entitled to a presunption of
regularity in arriving at its decision, the court is not sinply a
“rubber stanmp” for agency action and will set aside agency action
if it is in contravention of the agency’s own rules or

congressi onal mandate. See disson v. U S. Forest Service, 876 F.

Supp. 1016, 1023-24 (S.D. 1ll. 1993). In other words, the court
wi |l not accept pro fornma conpliance with NEPA procedures, nor post
hoc rationalizations as to why and how the agency conplied with

NEPA. See Davis v. Mneta, 302 F.3d 1104, 1112-13 (10th Cr.

2002); Uahns for Better Transp., 305 F.3d at 1165.

2. Womng's Specific Cdains Against the Forest
Servi ce.
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Wom ng argues the Forest Service violated NEPA in six ways
when it promul gated the Roadl ess Rul e. Each contention will be
addressed in turn.

a. The Forest Service's Procedure in | nplenmenting
t he Roadl ess Rul e.

Womng argues that the Forest Service's process in
i mpl enenti ng the Roadl ess Rul e was fundanental ly fl awed as a result
of its “mad dash to conplete the Roadless Initiative before
President dinton left office.” (Pl.”s Opening Br., at p. 48).
Federal Defendants respond that the Forest Service provided
adequate information to the public during the rul emaki ng process.
(Fed. Defs.’” Resp. Br., at pp. 42-45). Def endant - I nt ervenors
contend that Wom ng has blurred the distinct phases of the NEPA
process, which has resulted in its confusion regarding the NEPA
requi renents at each stage. (Def.-Intervenors’ Resp. Br., at pp.
20- 27).

. The Dissemination of Information During
t he Scopi ng Peri od.

Wom ng argues that the i nfornmation di ssem nated to the public
during the scoping period and devel opnent of the EIS was “woeful |y

i nadequate” and that the Forest Service should have extended the
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scoping period until it made better information available. (Pl.’s
Opening Br., at p. 49-51).

The scoping period is an “early and open” process for
determ ning the scope of the issues to be addressed in the EI S and
for identifying significant issues related to the rul emaki ng. 40
C.F.R 88 1501.7, 1508.25. During the scoping process, an agency
IS required to invite the participation of federal agencies,
states, |local governnents, and Indian tribes that may be affected
by the agency action.?? 40 C F.R § 1501.7(a)(1). The agency
determ nes the scope of the proposed action by considering three
types of actions, three types of alternatives, and three types of
i npacts. 40 C.F. R 88 1501.7(a)(2), 1508.25(a)-(c). The agency is
then required to allocate assignnments for preparation of the EI S
anong itself and cooperating agenci es. 40 CFR §
1501. 7(a)(4), (6).

The clear inmport of § 1501.7(a)’s mandatory | anguage is that
the agency wundertaking the action shall engage wth other

governnental entities in an open and public manner so that they may

22 | n subsection (a) of § 1501.7, the regul ation provides
that the agency “shall” performcertain activities. This
| anguage i s nandatory as evi denced by subsection (b) of § 1501.7,
whi ch provides a list of activities the agency “may” perform
during the scoping period. See 40 C.F.R § 1501.7(a)-(b).

44



work together in preparing the EIS. 40 C.F.R §8 1501.7(a). Wen
a federal agency is required to invite the participation of other
governmental entities and allocate responsibilities to those
governmental entities, that participation and del egation of duty
nmust be meani ngful .

ii. Application.

Wom ng contends that although it was one of the states nost
affected by the Roadless Rule, it could not neaningfully
participate in the scoping process because the Forest Service did
not provide it with adequate information. Specifically, Wom ng
did not know where the alleged roadl ess areas were because the
Forest Service did not provide any nmaps until after the scoping
period had ended. The Forest Service’'s NO to prepare the draft
EIS did not provide any information regarding the estimted
geographic anbit of the proposed rule nor any maps of the
i nventoried roadl ess area.

The Court agrees that Wom ng and other affected states could
not nmeaningfully “participate” in determining the scope and
significant issues to be analyzed in the EI'S which requires
consideration of the mtigating neasures and i npacts of the all eged

action, w thout know ng specifically what roadl ess areas the rule
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covered. See 40 C.F.R 88 1501.7(a)(1)-(2), 1508.25(b)-(c). For
exanpl e, Wom ng coul d not nmeani ngfully provide i nput on the scope
of the proposed EIS by conmmenting on the direct, indirect, and
cunul ative i npacts of the Roadless Rule in Wom ng when it did not
know what areas in Wom ng were to be designated as roadl ess. See
40 C.F.R §§ 1501.7(a)(1)-(2), 1508.25(c)(1)-(3).

According to Defendant-1Intervenors, the Roadl ess Rul e was the
“nost significant land conservation initiative in nearly a
century.” (Def.-Intervenors’ Resp. Br., at p. 1). Wth NEPA s
purpose in mnd — adequate and full disclosure — maps accurately
depicting the areas covered by the Roadl ess Rul e are the nost basic
and fundanental information needed to begin the scoping process.
Wom ng coul d not neaningfully participate in definingthe scope of
a rule when it did not know what |ands within its borders would be
i npacted by the rule. The Adm nistrative Record is replete with
the Forest Service's own admissions that its data was inconplete,

out dated, and sinply inaccurate.?

23 (See AR, Doc. 5612, at pp. 14, 73-74, 77, 80-82; Doc.
1408, at pp. 1, 8, Doc. 2113, at p. 1, Doc. 2115, at p. 1; Doc.
2123, at p. 1, Doc. 3062, at p. 1; Doc. 2770, at pp. 1-6; Doc.
2600, at p. 1; Doc. 2610, at p. 1; Doc. 899, at p. 1; Doc. 4060,
at pp. 1-2; Doc. 3682, at p. 1).
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Not wi t hst andi ng t hese admi ssi ons, the Forest Service woul d not
extend the scoping period because of the significant tine
constraints that it inposed onitself. Fromthe outset, the Forest
Service’'s plan was to proceed according to its predeterm ned
schedul e, which was i nposed before the scopi ng process began, with
t he hope that the updated roadl ess i nformati on woul d be i ncluded in
the final EIS. 2

iii. Conclusion.

To the Court, the facts evidence nere pro forma conpliance
wi th NEPA s scoping procedures and requirenents. Therefore, the
Court finds that the Forest Service s refusal to extend the scoping
period, notw thstandi ng the protests of nearly all of the affected
states, for the sole reason of neeting a self-inposed deadline was
arbitrary and capricious. This is particularly true in this case
because the Forest Service was aware that better information was
avail able, even within the Forest Service itself, but sinply
refused to use that information because it did not conport with the

arbitrary deadline by which the final rule had to be pronul gat ed.

24 The predeterm ned schedul e fromwhich the Forest Service
adamantly refused to deviate is in contravention of the CEQ
regul ati ons. Those regul ations provide that the agency may set
time limts as part of the open scoping process. See 40 CF. R 8§
1501. 7(b) (2) .
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b. Deni al of Cooperating Agency Status.

Wom ng argues that the Forest Service's decision to deny it
cooperating agency status was arbitrary and capricious. (PI."s
Qpening Br., at p. 51-52). Federal Defendants respond that the
decision to grant cooperating agency status is conpletely
di scretionary; therefore, the Forest Service cannot be faulted for
its failure to exercise its discretion. (Fed. Defs.” Br., at p.
50). Defendant-Intervenors did not respond to this argunent.

. The Grant of Cooperating Agency Status to
St at es.

The NEPA regul ati ons enphasi ze i nter-agency cooperation early
in the NEPA process by designating as cooperating agencies those
agenci es that have expertise in the field or are affected by the
| ead agency’s actions. 40 C.F.R 8§ 1501.6. A state may becone a
cooperating agency only through agreenent with the |ead federa
agency. 40 C F.R 8 1508.5. However, just over two nonths before
t he Roadl ess Rul e NO was published, the Director of the CEQ urged
agencies to nore actively solicit the participation of state
governnments as cooperating agencies during the scoping process
because cooperating agency rel ationships with state agencies help
to achi eve the purposes of NEPA. (AR Doc. 3544, at pp. 2-3).

ii. Application.
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The Court agrees with Federal Defendants that the Forest
Service, acting as | ead agency, had the discretion to grant or deny
the states cooperating agency status. See 40 C.F. R § 1508.5. The
Court also agrees with the Director of the CEQ that granting
cooperating agency status serves the purposes of NEPA See 42
U S C 8§ 4331(a). Wom ng requested cooperating agency status
early in the scoping process; however, the Forest Service did not
even see fit to respond to that request until after the draft EI S
was released. (AR, Doc. 1889). Wen it did respond, the Forest
Service still did not provide Wonmng wth a reason why it denied
t he state cooperating agency status.? However, the director of the
roadl ess project indicated that cooperating agency status was
deni ed because states would want to work at too great of a “level
of detail.” (AR Doc. 3085).

The Court finds that the Forest Service acted arbitrarily and
capriciously in denying Wom ng, and the nine other states npst

affected by the Roadl ess Rul e, cooperating agency status. Thi s

2> The Forest Service did reference Woning to a proposal it
extended to the Western Governors’ Association, which would have
rel egated the state to “collecting and synthesizing” conments
rat her than participating in the production of the EIS as a

cooperating agency pursuant to 40 C.F. R 8§ 1501.6(b). In other
words, the Forest Service told Wom ng, and the Western
Governors: “You are good enough to work for us, but not good

enough to work with us.”
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finding is not prem sed on a conclusion that the Forest Service had
a duty to grant cooperating agency status to any of the states that
requested that status, nor does it provide a judicial gloss on the
| ead federal agency’ s discretionary authority to grant cooperating
agency status. Rather, the finding is based on the fact that the
Roadl ess Rule affected 53.37 mllion acres of |and, or 92% of the
total inventoried roadless areas, in those ten nobst affected
states, and the Forest Service did not find it worth its tinme to
explain why it was denying cooperating agency status to those
states. Mreover, the logistics of coordinating with ten states
woul d not have been insurnount abl e.

The roadl ess teamdirector’s statenent that cooperati ng agency
stat us was bei ng deni ed because the Forest Service did not want to
work at the “level of detail” as the states affected by the
Roadl ess Rul e al so evidences: (1) that the Forest Service was not
proceeding with all the relevant and val uabl e i nformati on that was
avai | abl e on the environnmental consequences of its action; and (2)
that the Forest Service was omtting relevant and valuable
i nformation for the sole reason of adm nistrative sinplicity. Wth
regard to the latter, it is also inportant to note that the Forest

Service adopted the top-down admnistrative approach to the
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i npl enentation of the Roadl ess Rule and defined the scope of the
project itself, so it cannot now conplain of the adnmi nistrative
difficulties associated with the inplenmentation of the Roadl ess
Rul e.

iii. Conclusion.

There is not one good reason in the admnistrative record
before the Court explaining why cooperating agency status was
denied to the ten nost affected states, including Wom ng,
especially in light of the CEQs direction that federal agencies
should actively solicit participation of the states in order to
conply with NEPA's statutory mandate. Absent any such expl anati on,
the Court nust again conclude that Woning was right in
characterizing the Forest Service's process as a “nmad dash to
conplete the Roadless Initiative before President dinton |eft
office.” The Forest Service dared not let any of the ten nost
af fect ed states have cooperati ng agency status, lest its “mad dash”
woul d be slowed to a wal k. For these reasons, the Court finds that
the Forest Service acted arbitrarily and capriciously in denying
cooperating agency status to the ten states nost affected by the
Roadl ess Rul e.

C. The Forest Service's Failure to Consider a

Reasonabl e Range of Alternatives.
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Wom ng argues that the Forest Service failed to consider a
reasonabl e range of alternatives to its proposed action. (Pl.’s
Qpening Br., at pp. 52-55). Federal Defendants respond that the
Forest Service considered a “w de range” of alternatives in |ight
of its defined purpose for the Roadl ess Rule. (Fed. Defs.’ Br., at
pp. 52-57). Defendant-Intervenors argue that the Forest Service
only had a duty to consider alternatives that prohibited road
construction in roadl ess areas because the purpose of the Roadl ess
Rule was to create a cohesive national policy that elim nated
activities, such as road construction, which cause the degradation
of roadl ess areas.

i NEPA' s Alternatives Requirenent.

Early in the NEPA process, a federal agency is required to
“[s]tudy, develop, and describe” alternatives to its proposed
action. 42 US.C. § 4332(E); 40 C.F.R § 1501.2(c). If the
federal agency prepares an EI'S, NEPA requires the federal agency to
ri gorously expl ore and obj ecti vel y eval uat e reasonabl e al ternati ves
to its proposed action. 42 U.S.C. 8§ 4332(Q(iii); 40 CF.R 8

1502.14(a); Uahns for Better Transp., 305 F.3d at 1166. The

requi site |l evel of detail and the nunber of alternatives an agency

nmust consider depends on the nature and scope of the agency’s
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proposed action. Dubois v. U S. Dep't of Agric., 102 F.3d 1273,

1289 (1st Gir. 1996). The alternatives requirenment is the linchpin
of NEPA, and the alternatives section is “the heart” of the EIS.

Save Qur Canyons, 297 F.3d at 1030; 40 C. F.R § 1502. 14.

To conply with NEPA an agency nust give each reasonable
alternative “substantial treatnent” in the EIS. 40 CF.R §

1502. 14(b); Save Qur Canyons, 297 F.3d at 1030. A “reasonabl e

alternative” is one that is non-specul ative and bounded by sone

notion of feasibility. Utahns for Better Transp., 305 F.3d at

1172. When the agency elimnates an alternative from detail ed
study, it mnust briefly discuss the reason for elimnating that

alternative. 40 CF.R § 1502.14(a); Uahns for Better Transp.,

305 F. 3d at 1166. The existence of a reasonable, but unexam ned,
alternative renders the EI'S i nadequate. Dubois, 102 F. 3d at 1287.

In the Tenth Circuit, federal courts are required to “l ook
closely” at the EIS s purpose to determ ne whether the agency

consi dered reasonabl e alternati ves. Save Qur Canyons, 297 F. 3d at

1030. It is well established that an agency cannot define the
purpose of its project so narrowy that it precludes consideration
of reasonable alternatives. Davis, 302 F.3d at 1119. This is

because “[o]ne obvious way for an agency to slip past the
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structures of NEPAis to contrive a purpose so slender as to define
conpeting ‘reasonabl e alternatives’ out of consideration (and even

out of existence).” 1d. (quoting Sinmmons v. U. S. Arny Corps of

Eng’rs, 120 F. 3d 664, 666 (7th GCr. 1997)).
In review ng an agency’'s choice of alternatives, and the
extent to which the EI S addresses each alternative, federal courts

in the Tenth Grcuit enploy the “rule of reason.” Custer County

Action Ass’'n, 256 F.3d at 1040. The rule of reason requires the

court to determine whether the EIS contained a sufficient
di scussi on of the rel evant i ssues and opposi ng vi ewpoi nts to enabl e
the agency to take a hard | ook at the environnental consequences of
its proposed action and the alternatives to that action. Save Qur
Canyons, 297 F.3d at 1031. 1In applying this rule, federal courts
will not permt an agency to circumvent NEPA by narrowy defining
t he purpose of the proposed action and thereby avoiding its duty to
consi der reasonable alternatives. 42 U.S.C. 8 4332(Q)(iii);
Davis, 302 F.3d at 1119. As explained by the Seventh Grcuit, if
“NEPA mandat es anything, it mandates this: a federal agency cannot

ram t hrough a project before first weighing the pros and cons of

the alternatives.” Simons, 120 F.3d at 670 (enphasis added).
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ii. The For est Service's Al ternatives
Analysis in Inplenmenting the Roadless
Rul e.

On COctober 13, 1999, President Cdinton directed the Forest
Service to develop regul ations that provide appropriate |ong-term
protection for nmost or all currently inventoried roadl ess areas
(i.e., RARE | and RARE Il inventoried Roadl ess Areas). (AR, Doc.
1535, at p. 2). The next day, Chief Donbeck informed Forest
Servi ce enpl oyees that the public process would begin with a notice
of intent to prepare an EIS. (AR, Doc. 330, at p. 1). The EI S was
to “exam ne alternative nethods to neet the goals established by
the President.” (AR Doc. 330, at p. 1). However, the Forest
Service was only to “examne alternatives that limt or elimnate
certain activities in inventoried roadless areas such as road
construction.” (AR, Doc. 330, at p. 1).

The Forest Service apparently believed that public conments in
response to the NA were unhelpful in defining a range of
alternatives for the draft EIS. (AR Doc. 4609, at p. 2-15). In
the draft EI'S, the Forest Service defined the twofold purpose of
t he Roadl ess Rul e:

(1) toimediately stop activities that have t he greatest

i kelihood of degrading desirable characteristics of

inventoried roadless areas, and (2) to ensure that
ecol ogical and social characteristics of inventoried
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roadl ess and other unroaded areas are identified and
eval uated through | ocal forest planning efforts.

(AR, Doc. 1362, at p. 1-10). The final EIS defined the purpose of
the Roadless Rule in substantially the sanme manner. (AR, Doc.
4609, at p. 1-14).2¢

To achi eve this purpose, the Forest Service decided only to
anal yze alternatives that elimnated road construction and ti nber
harvest in roadl ess areas because road construction and tinber
har vest : (1) occur on a national scale; (2) have the greatest
i kelihood of altering |andscapes; (3) often cause |andscape
fragnentation; and (4) oftenresult inimrediate, irreversible, and
| ong terml oss of roadl ess characteristics. (AR Doc. 1362, at pp.
1-10 to 1-11; AR, Doc. 4609, at p. 1-16). The Forest Service then
elimnated fromdetail ed study every other proposed alternative on
the basis that they did not neet the purpose of imediately

stopping activities that resulted in the degradation of roadless

26 The preanble to the Roadl ess Rule stated that the “final
rul e prohibits road construction, reconstruction, and tinber
harvest in inventoried roadl ess areas because they have the
greatest likelihood of resulting in long-termloss of roadl ess
area val ues and characteristics.” 66 Fed. Reg. at 3244 (Jan. 12,
2001). The purpose of the final Roadl ess Rule was to “provide,
within the context of nultiple-use nanagenent, |asting protection
for inventoried roadless areas wthin the National Forest
System” 40 C. F.R § 294.10.
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areas. (AR Doc. 1362, at pp. 2-16 to 2-21; AR Doc. 4609, at pp.
2-15 to 2-22).

After elimnating alternatives that did not neet the purpose
of the Roadl ess Rule, the Forest Service considered the mandatory
no-action alternative and three “action alternatives.”? (AR, Doc.
4609, at pp. 2-5 to 2-8). As the Forest Service explained, the
“action alternatives have essentially the sane effect on access.

No new roads woul d be built in inventoried roadl ess areas, and
exi sting roads could not be reconstructed.” (AR Doc. 4609, at p.
3-41). In other words, the proposed action alternatives were all
i dentical except the degree of restrictions placed on tinber
har vest .

Alternative 2, which prohibited road construction in
inventoried roadl ess areas, and Alternative 4, which prohibited
road construction and all tinber cutting in inventoried roadless
areas, had the sane practical effect with regard to ti nber harvest.
(See AR, Doc. 4609, at pp. 2-6 to 2-8). Alternative 2 prohibited

all road construction in roadless areas and explained that road

2T The Forest Service never actually considered the “no
action” alternative as a viable alternative. |In fact, the Forest
Service elimnated other proposed alternatives because, |ike the
no action alternative, they did not neet the purpose of the
Roadl ess Rule. (AR, Doc. 4609, at p. 2-18).
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construction activities in support of |ogging activities that used
ground- based equi pnent (i ncluding helicopters) would be prohibited
under this alternative. (AR, Doc. 4609, at p. 2-7). Thus,
Alternatives 2 and 4 had the practical effect of elimnating al
ti nber harvest in roadl ess areas.?®

In essence, the Forest Service only considered two action
alternatives: (1) prohibiting road construction and ti nber harvest
altogether (Alternatives 2 and 4); or (2) prohibiting road
construction and tinber harvest except for stewardship purposes
(Al'ternative 3). However, under Alternative 3, harvesting tinber
for stewardship purposes could only occur in roadl ess areas where
the harvesting: (1) nmaintained or inproved roadless area
characteristics; and (2) inproved threatened, endangered, proposed
or sensitive species  habitat; or, reduced the risk of
“uncharacteristically intense” fire; or, restored ecological
structure, function, processes, or conposition to roadl ess areas
(AR, Doc. 4609, at p. 2-7 (enphasis added)). In addition,
Alternative 3 also prohibited logging for stewardship purposes

usi ng ground-based equi pnment. (AR, Doc. 4609, at p. 2-7). This

28 The Court notes that it is extrenely difficult to harvest
timber without a road, and this especially true when the Forest
Service prohibits foresting by helicopter.
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exception, if it permts tinber harvesting at all, is extrenely
[imted.
iii. Application.

The Court finds that the Forest Service's alternatives
anal ysis for the Roadl ess Rule violated NEPA and its inplenenting
regul ati ons because the agency did not provide an adequate
di scussion of the alternatives it was required to address. This is
true in several respects.

First, the Court notes that, in reality, the Forest Service
only considered two action alternatives in inplenmenting the “nost
significant land conservationinitiativeinnearly acentury.” The
nunber of alternatives an agency nust consider, and the requisite
| evel of detail it nust give to those alternatives, are directly
proportional to the scope and nature of the proposed action. The
Forest Service stated that it did not consider various conponents
of the alternatives, “such as mtigation, geographical scope, and
exenptions for specific roadl ess areas” because it would create an
“unmanageabl y | arge nunber of alternatives.” (AR Doc. 4609, at p.
2-15). Thus, the Court is left to believe that the Forest Service
violated CEQ regulations because it did not rigorously explore

reasonabl e alternatives and did not include appropriate mtigation
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measures in the proposed alternatives. See 40 C.F.R 8
1502. 14(a),(b), (f). This Court will not permt the Forest Service
to promulgate a rule of national scope and then elimnate
alternatives sinply because it finds considering a | arge nunber of
t hem “unnmanageabl e.”

Second, the Forest Service elimnated sone alternatives on the
basis that they were covered by procedural aspect of the Roadl ess
Rule and then elimnated the procedural aspect of the Roadl ess
Rule, wthout giving further consideration to the elimnated
alternatives. The Forest Service stated that the Roadl ess Rul e was
pronmul gated for two purposes: (1) to imediately stop activities
that have the greatest likelihood of degrading desirable
characteristics of roadless areas; and (2) to ensure that
ecol ogi cal and soci al characteristics of inventoried roadl ess areas
were identified and evaluated through |ocal forest planning
efforts. However, the Forest Service unilaterally, and wthout
notice to the public, elimnated the |atter purpose fromthe rule
when it renoved the “procedural aspects” of the Roadless Rule. As
aresult, alternatives that were elimnated fromconsideration in

the draft EIS on the grounds that the procedural aspect of the
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Roadl ess Rule precluded further exam nation, should have been
reeval uat ed.

For exanpl e, the m neral w thdrawal exenptions were elin nated
from study because such activities could be proposed through the
i npl ementation of the procedural alternatives, i.e., through
proposals to | ocal forest managers. (AR, Doc. 1362, at p. 2-18).
However, after the final EI'S was published, and the procedural
aspect of the rule was elimnated, the Forest Service did not
reeval uate the need for mneral wthdrawal exenptions. Instead, it
sinply stated that mineral withdrawals in inventoried roadless
areas coul d be proposed “in conpliance with Department of Interior
rules and procedures.” (AR, Doc. 4609, at p. 2-19). The Forest
Service did not informthe public or the mning industry what these
rules were, nor why it had changed its position between the draft
ElIS and the final EIS.

As this exanple denonstrates, by elimnating the procedural
aspects of the Roadless Rule, the Forest Service elimnated all
reasonabl e alternatives that coul d have been eval uated t hrough the
| ocal forest planning process wthout rigorously exploring or
obj ectively evaluating this potential |arge and significant class

of alternatives. 40 C F. R 8§ 1502.14(a). In other words, the
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range of alternatives considered by the Forest Service was
i nadequate. This is because the nature and scope of the proposed
action materially changed between the draft EIS and the final EIS,
and the agency failed to update the list of alternatives it
considered to reflect those changes.

Third, early in the NEPA process, Chief Dombeck infornmed his
enpl oyees that they would only consider alternatives, such as
elimnating road construction, that protected roadl ess areas. The
Forest Service then proceeded throughout the NEPA process on the
prem se that any road construction whatsoever would degrade the
desirable <characteristics of inventoried roadless areas in
contravention of the purpose of the Roadless Rule. See 66 Fed.
Reg. 3244. Neither Federal Defendants nor Defendant-Intervenors
have directed the Court to any evidence considered by the Forest
Service to support this conclusory preni se.

Thus, the Court is left with the conclusion that the Forest
Service did not rigorously explore and objectively evaluate
reasonable alternatives to the Roadless Rule. 40 CF.R 8

1502. 14(a), (b); see also Concerned About Trident v. Runsfeld, 555

F.2d 817, 827 (D.C. Cir. 1977) (finding conclusory discussion of

alternatives in a final EISinadequate). The Court’s conclusionis
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supported by the admnistrative record. For exanple, the Forest
Service elimnated from consideration exceptions to pernmt road
construction activities for “hazardous fuel reduction treatnents,
insect and disease treatnents, and forest health managenent”
because an “exception for these activities could |ead to wi despread
road construction in many roadl ess areas that woul d be i nconpati bl e
with the [Roadl ess Rule’s] stated purpose and need.” (AR Doc

4609, at p. 2-22). The Forest Service’'s cavalier dism ssal of such
forest managenent activities, which have been the environnenta

status quo for decades, conpels the Court to find that the Forest
Service did not give each reasonable alternative substanti al
treatment in the EIS or take a hard look at the environnenta

consequences of its actions. 40 C.F.R § 1502. 14(a)-(b).

The Forest Service's inadequate alternative analysis was the
result of the agency narrowly defining the scope of its project to
satisfy a predetermned directive by Chief Donbeck, which
elimnated conpeting alternatives out of consideration and
exi stence. The Court recognizes that the Forest Service did not
have a duty to evaluate alternatives inconsistent with the purpose
of the Roadless Rule or unreasonable alternatives; however, the

Forest Service cannot circunmvent NEPA s alternatives requirenment by
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so narrowmy defining its purpose as to elimnate consideration of
such al ternati ves.

Moreover, there is nothing unreasonable about studying in
detail an alternative that would permt the construction of a road
into a roadless area to protect the forest through active forest
managenent . In this case, the Forest Service' s preordained
conception of what a roadl ess area would be, and its schedule for
i mpl ementing the final rule, caused the Forest Service to drive the
Roadl ess Rul e through the adm nistrative process w thout wei ghing
the pros and cons of reasonable alternatives to the Roadl ess Rul e.
At no tinme did the Forest Service stop to consi der whet her Roadl ess
Rul e was the best idea for the greatest nunber of people. Rather,
President Cinton issued his directive on Cctober 13, 1999, and by
t he next day, Chief Donbeck had elimnm nated road construction as an
alternative in inventoried roadl ess areas.

iv. Concl usion.

The alternatives section of the Roadless Rule EI'S was
i mpl enmented to justify the Forest Service’s predeterm ned decision
to prohibit all road construction and tinber harvest in roadl ess
areas, even if such activity was beneficial to the forest. The

Forest Service’'s haste in this regard violated NEPA and its
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i npl enenting regulations. See 40 CF.R 8§ 1502.2(g). As aresult,
the Forest Service's pronul gation of the Roadl ess Rule was not in
accordance with | aw because t he agency failed to rigorously explore
and objectively evaluate all reasonable alternatives. 5 U S.C. 8§
706(2) (A); Dubois, 102 F.3d at 1289-90.

d. The Forest Service's Failure to Conduct a
Site-Specific Analysis.

Wom ng argues that the Forest Service failed to performthe
required site-specific analysis for the Roadl ess Rule. (PlI."s
Qpening Br., at pp. 55-59). Federal Defendants respond that the
Forest Service fulfilled its duty to conduct a site-specific
anal ysi s under NEPA. (Fed. Defs.’” Resp. Br., at pp. 57-60).
Def endant - I nt ervenors assert that Woning' s site-specific analysis
argument is without nerit because it is based entirely on an
i napposite Ninth Crcuit decision. (Def.-Intervenors’ Resp. Br.
at p. 33-36).

i Site-Specific Anal ysi s in an
Envi ronnent al | npact Statenent.

Three Circuit Courts of Appeal have concluded that NEPA
requires a federal agency to conduct a site-specific analysis of

its proposed action. Conservation Law Found. of New England v.

Ceneral Serv. Admn., 707 F.2d 626, 630-31 (1st Cr. 1983); Sierra
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Club v. Peterson, 717 F.2d 1409, 1414-15 (D.C. GCir. 1983);

California v. Block, 690 F.2d 753, 763-64 (9th G r. 1982). These

courts have reasoned that a federal agency’'s duty to conduct a
site-specific analysis is a conmponent of its |arger duty under NEPA
to provide a sufficiently “detailed statement” on which the
agency’ s deci si onmakers and the public can base their concl usions.
42 U.S.C. § 4332(c); 40 C.F.R §§ 1501.2(b), 1502.16;

Conservation Law Found., 707 F.2d at 631. The Tenth Circuit has

never held that NEPA requires a federal agency to undertake a
detailed site-specific analysis.
ii. Application.
Nei t her the Supreme Court nor the Tenth Circuit has ascribed
to the Ninth Crcuit’s view that an agency nust conduct a
“reasonably thorough” site-specific analysis under NEPA See

California v. Block, 690 F.2d 753, 765 (9th Cr. 1982). Wom ng

has made a conpel ling argunent that under California v. Block, the

Forest Service was required to conduct a detailed and thorough
site-specific analysis as part of the Roadl ess Rul e NEPA process. ?°

iii. Conclusion.

2% However, a strong argunent could be nade that Koot enai
Tribe, 313 F.3d at 1113-1125, inpliedly overruled Block. See

supra note 1.
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In the absence of a clear statutory or regulatory directive,
and a binding decision on point, this Court wll not inpose
addi ti onal NEPA duties on federal agencies. The Forest Service was
not required to conduct a detail ed site-specific analysis of every
forest affected by the Roadl ess Rule. Therefore, the Court finds
that the Forest Service's failure to conduct a site-specific
anal ysis did not violate NEPA

e. The Forest Service's Failure to Conduct an
Adequat e Cunul ative | npacts Anal ysis.

Wom ng argues that the Forest Service violated NEPA when it
pronmul gated the Roadless Rule because it failed to adequately
consider the cumulative inpacts of the Roadless Rule, Planning
Regul ati ons, Road Managenent Rule, and Transportation Policy.
(Pl.”s Opening Br., at pp. 59-63). Federal Defendants argue that
the three challenged rules are not so interdependent that the
Forest Service was irrational in inplenmenting the Roadl ess Rule
Wi t hout considering the inpacts of the Planning Regul ati ons, Road
Managenment Rul e, and Transportation Policy. (Fed. Defs.’” Resp
Br., at pp. 60-64). Defendant-Intervenors argue that the Forest
Service exam ned “at length” the cumul ative inpacts of the three
rules and that this was all NEPA required. (Def.-Intervenors’

Resp. Br., at pp. 36-40).
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i Currul ati ve | npacts Anal ysis.
NEPA regul ati ons require an agency to discuss the cumul ative
i npacts of its proposed action in the EIS 40 C.F.R 8

1508. 25(a) (2); Custer County Action Ass’'n v. Garvey, 256 F. 3d 1024,

1035 (10th Cr. 2001). In turn, NEPA regulations define a
currul ative inpact as “the inpact on the environnent which results
fromthe i ncrenental inpact of the action when added to ot her past,
present, and reasonably foreseeable future actions regardl ess of
what agency . . . or person undertakes such other actions.” 40
CFR & 1508.7. The agency nust consider the cunulative
ecol ogical, aesthetic, historical, cultural, economc, social, or
health effects of its action. 40 C.F.R § 1508. 8(b).

The Tenth GCircuit wuses an independent wutility test to
det ermi ne whet her particular actions can be consi dered cumnul ative

I npacts of the proposed action. Utahns for Better Transp., 305

F.3d at 1173. Under the independent utility test, an agency nust
consider the cumulative inpacts of other reasonably foreseeable
agency actions if they are so interdependent with the proposed
action that it would be unwise or irrational to conplete one
wi thout the others. [d. The district court’s duty in review ng

the agency’'s cunulative inpacts analysis is to exanmne the
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adm nistrative record, as a whole, to determ ne whet her the agency
made a reasonable, good faith, objective presentation of those
curmul ative inpacts sufficient to foster public participation and

i nf ormed deci si onmaki ng. Colo. Envtl. Coalition, 185 F. 3d at 1177.

ii. Application.

The Forest Service's final EI'S does not provide an adequate
di scussi on of the cunul ative i npacts of the Roadl ess Rul e, Pl anning
Regul ati ons, Road Managenent Rul e, and Transportation Policy on the
human environnment. The Court finds the Forest Service failed to
make a reasonable, good faith, and objective presentation of the
cumul ative inpacts of these rules on the environnent.

The Forest Service's final EIS generally anal yzes t he Roadl ess
Rule and its alternative effects on the human environnment. (AR
Doc. 4609, at pp. 3-34to 3-39, 3-69 to 3-72, 3-111 to 3-117, 3-122
to 3-123, 3-204 to 3-207, 3-227, 3-237, 3-240 to 3-242, 3-251 to 3-
252, 3-263 to 3-264). However, the final EISis conpletely devoid
of any substantive discussion on the Roadless Rule’s, Planning
Regul ations’, Road Managenent Rule’'s, and Transportation Policy’s
cunmul ative effects on the environnent. (See AR, Doc. 4609, at pp.
3-38 to 3-39, 3-113, 3-396 to 398). I n substance, the Forest

Service stated that it “recogni zes that the Roadl ess Rul e t oget her
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with other proposed and finalized rules and policies could have
curmul ative effects.” (AR, Doc. 4609, at p. 3-396). The Forest
Service then limted its analysis to the single statenent that the
conbi ned effect of these rules would be to “create additional acres
of unroaded areas.” (AR, Doc. 4609, at p. 3-113; see also AR Doc.
4609, at p. 3-397). One need not be an expert in silviculture to
draw t hat general, predictable, and unhel pful concl usion.

The Court’s finding that the Forest Service did not make a
reasonable, good faith, and objective presentation of the
cunul ative inpacts of these rules in the final EIS is based on the
fact that these rules were part of the Forest Service's
“conprehensi ve strategy for acconplishing | ong-termsustainability
of [the national] forests and grasslands.” (AR, Doc. 2890, at p.
2). This conprehensive strategy was i n pl ace even before President
Cinton directed the Forest Service to i npl enent the Roadl ess Rul e.
(See AR, Doc. 4153, at p. 2). According to the Forest Service, the
interrelated rules would work as follows: (1) the Roadl ess Rule
woul d permanently halt road construction in unroaded portions of
inventoried roadless areas identified by RARE Il and other
i nventories; and (2) the Planning Regul ati ons and Road Managenent

Rule would then provide the process to evaluate extending
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l[imtations to uninventoried roadl ess areas. (AR, Doc. 4153, at p.
2) .

The Forest Service's strategy for inplenenting these rules
proceeded on a coordinated basis with separate teans working on
each rule, yet routinely communicating with each other to nake the
rul es nore cohesive. (See AR Doc. 77; Doc. 104, at p. 2; Doc.
3310; Doc. 4901; Doc. 5106; Doc. 4997; Doc. 5095; and Doc. 5594).
As part of the Forest Service s coordinated proactive strategy to
i mpl enent the rules in arelatively short period of tinme, it would
conduct day-long neetings on the cunul ative effects of these rules
and policies. (AR Doc. 4803, at p. 1; AR Doc. 4153, at p. 2).
Addi tionally, congressional hearings were held on the potentia
curmul ative effects of these three rules and the Transportation
Policy. (AR Doc. 2815). At one of those hearings, the Forest
Service was criticized because “the roadless area [draft] EI'S does
not provide a conprehensive analysis of these potentia
[cunul ative] effects. Instead, [the draft EI'S] includes a two-and-
one- hal f - page general discussion of the provisions of the three
proposal s with broad, non-specific statenents of potential effects
wi t hout analysis.” (AR, Doc. 2815, at p. 7). The final EIS

actually provided |ess analysis on the cunul ative inpacts of the
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rules than the draft EIS. (Conpare AR, Doc. 1362, at pp. 3-240 to
3-242 with AR, Doc. 4609, at pp. 3-392 to 3-394).

The Roadl ess Rul e, Pl anni ng Regul ati ons, Road Managenent Rul e,
and Transportation Policy affect |and use and transportation in
every national forest in the United States. Cumulatively, those
rul es establish a two-step procedure by which current inventoried
roadl ess areas are permanently protected and then provide the
procedural nechanismfor further protecting uninventoried roadl ess
ar eas. More troubling, however, is the fact that the Forest
Service had devised this “conprehensive strategy” even before
President Cinton directed it to inplenent the Roadl ess Rule.
Notwi t hstanding that it was the Forest Service's strategy to
pronmul gate three interrelated rules in close proximty, it never
informed the Anerican public of the cunulative effects of these
rul es, or even how the rul es operated together.

For exanple, the Roadless Rule provides four Ilimted
exceptions for constructing roads in roadl ess areas. 36 CF.R 8§
294.12(b). However, even if one of those exceptions applied, the
road could only be built if the proposal met the requirenents of
t he Road Managenent Rule. 36 C.F.R 8§ 212.5(b)(1).

iii. Conclusion.
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The reasonabl eness or unreasonabl eness of the Forest Service's
road managenent strategy is of no concern to the Court; however,
the Forest Service had a duty wunder NEPA to disclose this
information to the public. NEPA regul ations require a federal
agency to conduct a cunulative inpacts analysis of its proposed
action in the EI'S when that action is so interrelated with other
actions that it would be irrational to conplete one w thout the
ot her. It was irrational for the Forest Service to develop a
conprehensive strategy for inplenenting interrelated rules and
policies, <carry out that strategy, and never consider the
cumul ative effects of its actions or explain themto the public.
On the admnistrative record before this Court, the cumnulative
i npacts anal ysi s was woeful |y i nadequat e because those i npacts are
potentially significant. The Forest Service's contrary concl usion
represents a clear error in judgnent. 5 US. C. 8§ 706(A(2); see

also Davis v. Mneta, 302 F.3d 1104, 1126 (10th G r. 2002).

f. The Forest Service's Failure to Prepare a
Suppl emental EI S,

Wom ng argues that the Forest Service inproperly failed to
i ssue a supplenental EIS. (Pl.’s Opening Br., at pp. 62-63; Pl.’s
Reply Br., at pp. 27-30). Federal Defendants respond that the

Forest Service was not arbitrary and capricious in failing to
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prepare a suppl enmental EIS because none of the changes between the
draft EI'S and final Roadless Rule affected the environment in a
significant manner that had not already been consi dered. (Fed.
Defs.” Resp. Br., at pp. 64-66). Defendant-Intervenors argue that
the Forest Service' s duty to prepare a supplenental EI'S was never
triggered by the changes it made to the final Roadless Rule.
(Def.-Intervenors’ Resp. Br., at pp. 40-46).

. An Agency’ s Duty to Prepare a
Suppl enental EI S.

NEPA regulations require a federal agency to prepare a
supplenental EISif: (1) the agency makes substantial changes in
the proposed action that are rel evant to environnental concerns; or
(2) there are significant newcircunstances or i nformation rel evant
to environnental concerns that relate to the proposed action or its
inpacts. 40 CF.R 8 1502.9(c)(1)(i)-(ii). The federal agency’s
duty to prepare a supplenental EISis mandatory if either of these

two situations arise. Dubois v. U.S. Dep't of Agric., 102 F.3d

1273, 1291-92 (1st Cir. 1996). This duty arises from NEPA s

enphasis on public and informed decisionmaking. Sout hern Ut ah

Wl derness Alliance v. Norton, 301 F.3d 1217, 1238 (10th Cr.

2002). In sum the “point of a supplenental EIS. . . is to foster

informed and thoughtful agency decisions and to pronote public
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i nvol venent in actions affecting [the] environnment.” Holy Cross

Wl derness Fund v. Madigan, 960 F.2d 1515, 1527 (10th Cr. 1992).

The Tenth Circuit utilizes a two-prong test in evaluating an

agency’ s deci sion not to devel op a suppl enental EI'S. Southern Ut ah

Wlderness Alliance, 301 F.3d at 1238. First, the court nust

determ ne whether the agency took a “hard |ook” at the new
information to determ ne whet her a suppl emental EI' S was necessary.
Id. Under this “hard | ook” prong, the court may consider whether
t he agency: (1) obtained opinions from its own experts; (2)
obt ai ned opi ni ons fromexperts outside the agency; (3) gave car ef ul
scientific scrutiny to the new information; (4) responded to al

| egiti mate concerns rai sed by the newinformation; or (5) otherw se
provi ded a reasoned explanation for the new information’s |ack of
si gni ficance. Second, the court nust determ ne whether the
decision not to issue the supplenmental EIS was arbitrary and
capricious under the APA. 1d. Under this prong, an agency acts
arbitrarily and/ or capriciously when it adopts substantial changes
that are relevant to environnmental concerns in the final EI'S and
never presents those changes to the public for review and comment.
Duboi s, 102 F.3d at 1293.

ii. Application.
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The Court finds that the Forest Service's decision not to
devel op a supplenental EI'S when it pronul gated the Roadl ess Rul e
viol ated NEPA regulations. See 40 C.F.R 8 1502.9(c)(2)(i)-(ii).
The Forest Service made four substantial changes between the draft
ElIS and the final EIS and did not prepare a supplenental EIS.

First, the final EIS elimnated all of the “procedural
aspects” of the Roadl ess Rul e by incorporating those rules into the
Pl anni ng Regul ations. (AR, Doc. 4609, at p. xi; see also 65 Fed.
Reg. 67,529-30). Second, the Forest Service broadened t he scope of
the Roadless Rule to include areas with classified roads within
i nventoried roadl ess areas. (AR, Doc. 4609, at pp. xi, 2-5 &n.3).
Third, the Forest Service identified an additional 4.2 mllion
acres of roadl ess areas that woul d be subject to the Roadl ess Rul e.
Fourth, the Forest Service nade a substantial change to the type of
ti mber harvesting that would be all owed; specifically, the Forest
Service limted the “stewardshi p exception” in the final Roadless
Rule to harvesting only “small dianeter tinber.” 36 CF.R 8
294.13(b)(1). The Forest Service did not define what constitutes
“smal | dianmeter tinber,” see 36 CF. R 8 294.11, nor didit explain

its reasoning for this change.
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From t he begi nning, the Forest Service had planned to update
t he geographi c scope of the Roadl ess Rul e between the draft EI' S and
the final EIS because it did not have tinme to update the
inventoried roadl ess areas. (See, e.qg., AR Doc. 2115, Doc. 2610).
The Forest Service then expanded the geographic scope of the rule
by 4.2 million acres of land and nore severely limted tinber
harvest exceptions within inventoried roadl ess areas. All this was
done wi thout giving the public notice or an opportunity to conment
on the changes and, in sone instances, wthout describing these
changes in the final EIS s “summary of changes.”

Thus, the Forest Service had new information available to it
before it started the draft EI'S but intentionally waited to update
its twenty-year-old roadl ess inventories until it issued the fina
ElIS, Dbecause it “did not have tine” to consider the new
information. This “mad rush” turned the NEPA process on its head.
A careful, objective consideration of the cunul ative i npacts of the
Forest Service's actions indicates to the Court that it was only
gi ving pro forma conpliance to the NEPA procedures.

iii. Conclusion.
The Court finds that the changes described above were all

substanti al because they directly affected the purpose and scope of
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t he Roadl ess Rule. Neither the Federal Defendants nor Defendant -
| ntervenors have directed the Court to any discussion in the final
El S that denmponstrates that the Forest Service took a “hard | ook” at
t he envi ronnental consequences of these changes. Additionally, the
Forest Service did not provide a reasoned explanation for the new
information’s |ack of significance. Rat her, the Forest Service
found that the addition of 4.2 mllion acres to the Roadl ess Rule
and the changes in the exceptions for tinber harvest did not even
warrant nentioning in its sunmmary of changes. Such a summary
di sm ssal of these substantial changes is evidence of pro forma
conpliance in the early stages of the NEPA process. Therefore, the
Court concludes that the Forest Service failed to take a “hard
| ook” at the newinformation that it had gathered and substantially
changed the final Roadl ess Rule wthout considering the
envi ronnent al consequences of its actions or giving the public an
opportunity to comrent on those changes.

The Court recognizes that a federal agency does not have to
i ssue a supplenental EIS every tinme newinformation cones to |light.

Sout hern Utah WIlderness Alliance, 301 F.3d at 1238. However, in

this case, the Forest Service had new, relevant, and inportant

information but failed to include that information in the draft EI S
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sinply in order to neet a predeterm ned schedul e that was set for
political reasons. Then, the Forest Service utilized “updated”
information without informng the public that it was using this
information that it had all along. However, rather than use the
new i nformation to update the roadl ess area i nventories, the Forest
Service sinply elimnated any “confusion” by broadening the scope
of the Roadl ess Rul e beyond that which it even contenplated inits
notice of intent to undertake rul emaking. This blatant disregard
for the NEPA process and regul ati ons rendered the Forest Service's
deci sion not to issue a supplenental EIS arbitrary and capri ci ous.
3. Concl usi on on Woni ng’s NEPA C ai ns.

The Court FINDS that: (1) the Forest Service' s decision not
to extend the scoping comrent period was arbitrary and capri ci ous;
(2) the Forest Service's denial of cooperating agency status
wi t hout expl anation was arbitrary and capricious; (3) the Forest
Service's failure to rigorously explore and objectively eval uate
all reasonable alternatives was contrary to law, (4) the Forest
Service’s conclusion that its cunulative inpacts analysis in the
Roadl ess Rul e Final ElIS satisfiedits NEPA duties was a clear error
I n judgnent; and (5) the Forest Service's decision not to issue a

suppl enental EIS was arbitrary, capricious, and contrary to |aw
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Inits rush to give President dinton lasting notoriety in the
annals of environnentalism the Forest Service's shortcuts and
bypassi ng of the procedural requirenents of NEPA has done | asting
damage to our very |l aws designed to protect the environnent. Wat
was nmeant to be a rigorous and objective eval uation of alternatives
to the proposed action was given only a once-over lightly. In sum
there is no gainsaying the fact that the Roadl ess Rule was driven
through the administrative process and adopted by the Forest
Service for the political capital of the Cinton adm nistration
wi t hout taking the “hard | ook” that NEPA required.

B. Wom ng’'s W1 derness Act C ai ns.

Wom ng argues that the Roadl ess Rule constitutes a de facto
designation of “wlderness” in contravention of the process
established by the Wl derness Act of 1964. (Pl.’s Opening Br., at
p. 72; Pl.’s Reply Br., at pp. 35-36). Federal Defendants respond
that the Roadl ess Rul e does not constitute a de facto designation
of wi | derness because it permts the continuation of nultiple uses
ininventoried roadl ess areas that do not require the construction
of new roads — uses such as notorized travel, grazing, and oil and
gas devel opnent. (Fed. Defs.” Resp. Br., at pp. 69-70).

Def endant - I ntervenors contend that the WIlderness Act is “sinply
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irrelevant” in this case because t he Roadl ess Rul e does not add any
areas to the National W/ derness Preservation System and does not
apply the strict managenent restrictions of the WIderness Act.

The narrow issue before the Court is whether the Forest
Service has usurped Congress’ power regarding access to, and
managenent of, public lands by a de facto designation of
“W | derness” in violation of the WIderness Act of 1964.

1. The W/ derness Act of 1964.

The Property Clause in the United States Constitution provides
Congress with the power to enact all necessary rules and
regul ati ons respecting the federal governnent’s property. U. S
Const. art. 1V, 8 3. Pursuant to this authority, Congress passed
the WIlderness Act in August of 1964.3° Conf. Rep. No. 88-1829;
H R Rep. No. 88-1538. President Lyndon Johnson signed the
W derness Act into |law on Septenber 4, 1964. The W/ derness Act
has been described as “the nost far-reaching |and preservation
statute ever enacted.” Robert Qicksnman & George Caneron Coggi ns,

Wlderness in Context, 76 Den. Univ. L. Rev. 383, 387 (1999).

3¢ The passage of the WIderness Act by Congress was the
result of a nine-year political struggle. See M chael MU oskey,
The Wl derness Act of 1964: Its Background and Meaning, 45 Or. L.
Rev. 288, 295-301 (1966) (detailing the |egislative history of
the WI derness Act).
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a. The Policy and Purpose of the WI derness Act.
The W/l derness Act declared it the policy of Congress to
“secure for the American people of present and future generations
the benefits of an enduring resource of wilderness.” 16 U S.C. 8
1131(a). To effectuate this policy, Congress established the
Nati onal W/ derness Preservation System (“NWS’), which would be
conposed of congressionally designated “w | derness areas.” 1d.
The W/ derness Act also immediately designated certain areas as
wi | derness, id. 8§ 1132(a), and provided the procedure for future
designation of wlderness areas, id. 8 1132(b). In establishing
the NWPS, Congress unanbi guously provided that “no Federal |ands
shal | be designated as ‘w | derness areas’ except as provided for in
[the WIderness Act] or by a subsequent Act.” [d. § 1131(a).
Therefore, Congress has the sole power to create and set aside
federally designated w | derness areas pursuant to the W1 derness

Act . Parker v. United States, 309 F. Supp. 593, 597 (D. Colo

1970), aff’'d, 448 F.2d 793 (10th Gr. 1971). |In fact, the primary
pur pose of the WIderness Act was to provide:

[a] statutory framework for the preservation of
wi | derness [that] would permt |ong-range planning and
assure that no further adm nistrator could arbitrarily or
capriciously either abolish wilderness areas that shoul d
be retai ned or make whol esal e desi gnati ons of additional
areas in which use would be |imted.
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Id. (quoting HR Rep. No. 88-1538). To this end, the WI derness
Act renoved the Secretary of Agriculture’ s and the Forest Service’s
di scretion to establish de facto adm nistrative w | derness areas,
a practice the executive branch had engaged in for over forty
years.3 Parker, 309 F. Supp. at 597, aff’'d, 448 F.2d at 797
I nstead, the WI derness Act places the ultimate responsibility for
wi | der ness desi gnation on Congress. 1d.; 16 U.S.C. § 1131(a). In
this regard, the WIlderness Act functions as a “proceed slowy
order” until Congress — through the denocratic process rather than
by adm nistrative fiat — can strike the proper bal ance between
mul ti pl e uses and preservati on. Parker, 448 F.2d at 795. This
statutory framework necessarily acts as a limtation on agency
action. 1d. at 797.

Through this statutory procedure, the W1 derness Act provides

the mechanism for preserving wlderness in its natural and

3. 1n 1924, the Forest Service designated a “roadl ess” or
“institutional wilderness” area for the first tinme in New Mexico.
See @ icksman, Wlderness in Context, 76 Den. Univ. L. Rev. at
385; McCl oskey, The WIlderness Act of 1964: |Its Background and
Meaning, 45 O. L. Rev., at 296. From 1924 until the passage of
the Wl derness Act, the Forest Service exercised broad discretion
in designating areas as “roadless” or “wlderness.” 1d. at pp.
296-301. Congress specifically nentioned that the Secretary of
Agriculture and the Forest Service had exercised this broad
di scretion by setting aside “88 w | derness type” areas in the
Nati onal Forests. H R Rep. No. 88-1538.

83



unnodi fied condition wi thout human settl enent for the enjoynent of
present and future generations. 16 U.S.C. 8§ 1131(a). As the Tenth
Circuit explained, this general purpose of the WIlderness Act is
sinply a recognition by Congress of the necessity of preserving one
factor of our natural environnent fromthe “hasty inroads of man.”
Par ker, 448 F.2d at 795.
b. The Definition of WI derness.
The Federal Governnment owns approxi mately 660 mllion acres of

land. dicksman, WIlderness in Context, 76 Den. Univ. L. Rev. at

389. Since 1964, Congress has designated roughly a 100 nmillion
acres of that land as wilderness. |d. at 389-90. The WI derness
Act defines “w lderness” as: (1) “an area where the earth and its
comunity of life are untrameled by nman, where man hinself is a
visitor who does not remain’; or (2) “an area of undevel oped
Federal land retaining its primeval character and influence,
wi t hout permanent inprovenents or human habitation, which is
protected and nanaged so as to preserve its natural conditions.”
16 U.S.C. 8 1131(c). Congress further provided that a w | derness
area should: (1) generally appear to have been primarily affected
by the forces of nature; (2) have outstanding opportunities for

solitude or a primtive and unconfined type of recreation; (3) have
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at least 5,000 acres of land or be of a sufficient size to nake
practicable its preservation and use in an uninpaired condition;
and (4) contain ecological, geological, or other features of
scientific, educational, scenic, or historic value. 1d.
Congress’ definition of “w | derness” contains both objective
and subj ective conponents. The objective conponents are that an
area must be roadl ess and at | east 5,000 acres in size. @dicksman

Wlderness in Context, 76 Den. Univ. L. Rev. at 390. The

subj ective conponents, which nust be determ ned by Congress, are
whet her the area has outstanding opportunity for solitude or
primtive recreation. 1d. As the Wlderness Act’s legislative
hi story makes cl ear, Congress el evat ed substance over formthrough
its definition of “wlderness.” H R Rep. No. 88-1538. I n
explaining the need for a “legislatively authorized w | derness
preservation system” the House conmittee classified “wild areas,”

“canoe areas,” “roadl ess areas,” and “primtive areas” as included
within “w | derness-type areas.” 1d.

The ultimate test for whether an area is “wlderness” is the
absence of human disturbance or activity. As one schol ar has

expl ai ned, roads, which necessarily facilitate human di sturbance

and activities, “are the coarse filter in identifying and defining
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wi | der ness.” M chael J. Mrtiner, The Del egation of Law Making

Authority to the United States Forest Service: Inplications in the

Struggle for Nat’| Forest Mgnt., 54 Admin. L. Rev. 907, 959 (2002)

[ hereinafter “Delegation of Law Making Duty”].

In fact, the Forest Service's procedures for identifying
wi | derness areas, and its rules for protecting wi |l derness areas in

Nat i onal Forests, enphasi ze the i nportance of the “roadl ess” nature
of “wilderness areas.” For exanple, the first step in the Forest
Service's procedure for identifying and evaluating potential
W |l derness areas is to “identify and inventory all roadless,
undevel oped areas that satisfy the definition of wlderness found

in section 2(c) of the 1964 Wlderness Act.” U.S. Dep’'t of Agric.

Forest Serv. Manual, ch. 1909.12; U.S. Dep’'t of Agric. Forest Seryv.

Land and Res. Mynt. Pl anni ng Handbook, FSH 1909.12, ch. 7,  7.1.3%

Simlarly, the regul ations inplenenting the WI derness Act provide
that there shall be “no tenporary or pernmanent roads” in a

congressional |y designated wi |l derness area. 36 CF.R 8§ 293.6. In

32 The Forest Service al so recogni zes an inverse
rel ati onshi p between human activity and the “purity” of a
Wi |l derness area. U.S. Dep’'t of Agric. Forest Serv. Manual, ch.
2320.6 (providing that “the nore human influence, the | ower the
purity of a wilderness is; the |l ess human influence on a
wi | derness, the higher, or purer, the wilderness area could be”).
There is a direct correlation between the availability of roads
and human activity.
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short, it is “reasonabl e and supportable to equate roadl ess areas

with the concept of wilderness.” Mortiner, The Del egation of Law

Mbaki ng Authority, 54 Adm n. L. Rev. at 958. The Ninth Circuit al so

recogni zed that the areas subject to the Roadless Rule were

“pristine wilderness,” Kootenai Tribe, 313 F.3d at 1106, and somne

of the “last unspoiled wilderness in our country.” Id. at 1121.
C. The Uses Permtted in WIderness Areas.

The W/ derness Act supplenents the Oganic Act of 1897, 16
US C 8§ 475, and the MJSYA, id. 88 528-531. 16 U S C 8
1133(a)(1l). The WIderness Act provides protection for a use of
the National Forests that was not contenplated by either the
Organi c Act or the MUSYA — preservation of the National Forests for
use and enjoynent of present and future generations. Id. 88
1131(a), 1133(a).

To this end, the WIlderness Act prohibits conmercial
enterprise, permanent and tenporary roads, aircraft and ot her forns
of mechanical transportation, and structures or installations
wi thin congressionally designated Wl derness Areas. 16 U S. C. 8§
1133(c). The W Ilderness Act directs federal agencies wth
jurisdiction over congressionally designated wilderness areas to

preserve the w |l derness character of the area. 1d. § 1133(b). For
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exanple, the Secretary of Agriculture and the Forest Service are
charged with preserving the “w |l derness character” of w | derness
areas in the National Forests. 36 C.F.R 88 293.1 to 293.17.

The W/ derness Act then provides seven “special provisions,”
or exceptions to the general use prohibitions, in congressionally
designated wi |l derness areas. 16 U.S.C. 8 1133(d)(1)-(7). Those
exceptions allow, anobng other things: (1) the Forest Service to
take such neasures as necessary to control fire, insects, and
di seases; (2) mning uses pursuant to valid existing rights; (3)
grazing uses in wlderness areas; and (4) comercial services to
the extent they are proper for realizing the recreational or other
wi | derness purposes of the area. 1d. § 1133(d)(1)-(3),(5). The
W | derness Act al so provides provisions for allow ng a private | and
owner to gain access to his land if it is surrounded by w | derness
areas. |d. § 1134. Finally, the WIderness Act respects state
rights by providing that the federal governnment is not exenpt from
state water | aws and that the Act does not affect the jurisdiction
of states with respect to wildlife and fish in the National
Forests. 1d. 8§ 1133(d)(6),(7).

2. Appl i cati on.
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On COctober 13, 1999, President Cinton directed the Forest
Service to develop regul ations for |long-termprotection of nost or
all currently inventoried roadl ess areas. (AR Doc. 1535). The
“currently inventoried roadl ess areas” to which the President was
referring were the RARE | and RARE Il inventories. These
inventories were initiated for the purpose of identifying those
roadl ess and under devel oped areas within the Nati onal Forest System
that should be further evaluated for addition to the NWS

established by the Wl derness Act. Muuntain States Legal Found. v.

Andrus, 499 F. Supp. 383, 387-88 (D. Wo. 1980). As the President
correctly described, these inventoried roadless areas were
generally parcels of 5,000 acres or nore and are sone of the | ast
“unprotected wil dl ands in Aneri ca” and the remants of “untranmel ed

w | derness.” (AR, Doc. 1535, at p. 2); see also Kootenai Tribe,

313 F. 3d at 1106 (describing areas subject to the Roadl ess Rul e as
“pristine wilderness”).

Thi s rul emaki ng procedure marked a significant departure from
the statutory framework established by the WI derness Act in which
the President, the Forest Service, and Congress interacted for the
protection of wlderness. This was a change because the

adm ni strative rul emaki ng would renove Congress — the only body

89



with the sole power to designate wlderness areas — from the
process.

Nevert hel ess, the Forest Service proceeded with the rul emaki ng

process. The 58.5 million acres of National Forest subject to the
Roadl ess Rule are the result of the RARE Il inventory and other
uni dentified assessnents. (AR, Doc. 4609, at p. 1-5). The

Roadl ess Rule prohibits all road construction in the inventoried
roadl ess areas. 36 CF.R 8 294.12(a). The Roadl ess Rul e does,
however, permt construction of roads in roadless areas in four
limted circunstances: (1) to protect public health and safety in
cases of an “immnent” threat of flood, fire, or other
“catastrophic event” that, without intervention, would cause |oss
of life or property; (2) to conduct an environnmental clean up
pursuant to t he Conprehensi ve Envi ronnment al Response, Conpensati on,
and Liability Act, the Cean Water Act, or the G| Pollution Act;
(3) when a road is needed pursuant to reserved or outstanding
rights or provided for by statute or treaty; and (4) when aroad is
needed i n conjunction with the continuation, extension, or renewal
of a mneral |ease on | ands that were under | ease when t he Roadl ess

Rul e was publi shed. 36 CF.R 8§ 294.12(b)(1)-(3),(7). The
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Roadl ess Rule also bans all conmmercial tinber harvest subject to
four limted exceptions. 36 CF.R § 294.13(a)-(b).

The Forest Service, through the promul gation of the Roadl ess
Rul e, designated 58.5 mllion acres of National Forest |and as a de
facto wilderness area in violation of the WI derness Act. The
Court makes this finding for three main reasons.

First, as the Forest Service itself seens to acknow edge, a
roadl ess forest is synonynous with the Wl derness Act’s definition
of “w lderness.” The reason is that roads facilitate human
di st ur bance and activity in degr adat i on of wi | der ness
characteristics.

Second, a conparison of the uses permtted in wlderness areas
and those permtted ininventoried roadl ess areas | eads i nescapably
to the conclusion that the two types of areas are essentially the
sane. Conpare 16 U.S.C. 8§ 1133(d) with 36 CF.R 88 294.12
294.13. In fact, uses in inventoried roadl ess areas are even nore
restricted than those permtted in congressionally designated
wi | derness areas. For exanple, a road could be constructed in a

wi | derness area to “control fire, insects, and diseases,” whereas
a road could only be constructed in a roadl ess area in the “case of

an immnent flood, fire, or other catastrophic event that, w thout
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intervention, would cause the loss of |life or property.” Conpare
16 U.S.C. 8 1133(d)(1) with 36 CF.R 8 294.12(b)(1).

Third, the fact that nost, if not all, of the inventoried
roadl ess areas were based on the RARE Il inventories, which were
designed to reconmend wlderness areas to Congress, further
evi dences that the Forest Service usurped congressional authority.
One of the stated purposes of the WI derness Act was to assure that
no future admnistrator could make whol esale designations of
addi tional w | derness areas in which use could be limted. Chief
Donbeck, acting at the behest of President Cinton, acted directly
contrary to this fundanental purpose of the WI derness Act.

The Federal Defendants argue that the Forest Service did not
create a de facto wi | derness area because the Roadl ess Rul e, unlike
a w | derness designation, permts the continuation of nmultiple uses
i ncludi ng notori zed uses, grazing, and oil and gas devel opnent t hat
do not require the construction of new roads. (Fed. Defs.’ Resp.
Br., at p. 70). This argunent fails because all of those uses
woul d, in fact, require the construction or use of a road. For
exanpl e, one could not nmeaningfully set cattle out to pasture in a
roadl ess area with no way of rounding those cattle back up or

trucking themin and out of the forest allotnment (cattle drives now
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days are just perfornmed for tourists); or, one could not
nmeani ngfully explore or drill for oil and gas w thout access by
road into the roadl ess areas.

Congr ess unanbi guously established in the WI derness Act that
it had the sole authority to designate areas within the National
Forest System as “w lderness.” To allow the Secretary of
Agriculture and the Forest Service to establish their own systemof
de facto admnistrative wlderness through admnistrative
rul emaki ng negat es the systemof w | derness desi gnati on established

by Congress. Muuntain States Legal Found. v. Andrus, 499 F. Supp.

383, 394 (D. Wo. 1980).
3. Concl usi on.
For the aforenentioned reasons, the Court FINDS the Roadl ess
Rul e was pronul gated in violation of the WIderness Act of 1964.
Accordi ngly, the Court nust set the Roadl ess Rul e aside because it
was pronulgated in excess of Forest Service's statutory
jurisdiction and authority. 5 U S.C. 8 706(2)(C).

C. Wonm ng's Challenges to the Roadl ess Rul e under other
Federal Statutes.

Wom ng al so argues that the Roadl ess Rul e viol ates the NFVA,
the MUSYA, the Womng WIderness Act, the National Historic

Preservation Act, and the Regulatory Flexibility Act. (Pl."s
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Opening Br., at pp. 63-73). The Court finds that Woning failed to
properly raise its clains under the National Hi storic Preservation
Act, the Wom ng W1 derness Act, and the Regul atory Flexibility Act
because its failure to cite any authority in support of those
clains in its opening brief waived those clains.* Boone v.

Carl sbad Bancorp. Inc., 972 F.2d 1545, 1554 n.6 (10th G r. 1990).

Wom ng properly raised its clains under the NFMA and the
MJSYA. However, because the Court has found that the Roadl ess Rul e
vi ol at es NEPA and the W1 derness Act, the Court need not decide, at
this juncture, whether the Roadless Rule violates the NFVMA or the
MUSYA.

Accordi ngly, Wom ng' s request for Declaratory and I njunctive
Rel i ef under the National Hi storic Preservation Act, the Womnm ng
W derness Act, and the Regul atory Flexibility Act is DENIED. The
Court will refrain fromruling on Wom ng’s NFMA and MJSYA cl ai ns

at this tine.

ITTI. Equitable Relief.

3% The Court notes that while Wom ng’'s argunent under the
MUSYA and the W/l derness Act is short, those clains were not
wai ved because Wom ng cited the specific statutory sections
which it alleged that Defendants violated. In contrast, Wom ng
did not cite any provisions of the Wom ng WI derness Act, the
National Historic Preservation Act, or the Regulatory Flexibility
Act .
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Wom ng argues that the Roadless Rule nust be permanently
enj oi ned because it was promulgated illegally and will continue to
cause irreparable harmto Anmerica’ s National Forests. (Pl.’s Reply
Br., at pp. 39). Federal Defendants argue that a permanent
i njunction should not issue because Wom ng has made no show ng
that broad injunctive relief is appropriate. (Fed. Defs.’ Resp.
Br., at p. 72). Defendant-Intervenors nake essentially the sane
argunent. (Def.-Intervenors’ Resp. Br., at pp. 60-61).

A. Standards for Granti ng a Per nanent | njunction

The decision to grant an injunction lies in the discretion of

the district court. Prows v. Fed. Bureau of Prisons, 981 F. 2d 466,

468 (10th Cir. 1992). The nost inportant factor in the district
court’s decision to grant an injunction is whether the facts

i ndi cate a danger of future violations of the |law. Roe v. Cheyenne

Mount ai n Conference, 124 F.3d 1221, 1230 (10th G r. 1997).

A permanent injunction may issue only when the renedy at | aw
i s inadequate to conpensate a party for the injury sustained. Tri-

State Generation and Transm ssion Ass’n V. Shoshone River Power,

Inc., 874 F.2d 1346, 1353 (10th G r. 1989). The party seeking a
permanent injunction has the burden of denonstrating: (1) a

violation of federal law, (2) irreparable harm unless the
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injunction is issued; (3) the harmfromthe viol ation outwei ghs the
harmthat the injunction may cause the opposing party; and (4) the

injunction is not adverse to the public interest. Anpbco Prod. Co.

v. Village of Ganbell, 480 U S. 531, 546 n.12 (1987); Geater

Yel | owstone Coalition v. Flowers, 321 F.3d 1250, 1255 (10th Gr.

2003). The right to relief must be unequivocal before a federal
court may exercise its discretion to grant a permanent injunction
because of the extraordinary nature of such a renedy. Shoshone

Ri ver Power, Inc., 874 F.2d at 1354.

B. Appl i cati on.

Whil e the Court has always been m ndful of the fact that an
extraordinary renedy |like an injunction should be sparingly used,
t he undersi gned has al so been sworn to uphold our | aws, |ike NEPA
and the Wl derness Act. The Court cannot condone what the Forest
Service has done in its rush to provide environnental fane for a
President in the last days of his term The Court therefore nust
find that the Roadl ess Rul e shoul d be pernanently enjoi ned because
allowing the Roadless Rule to stand, as pronulgated, would
constitute a judicial acquiescence in a continuing violation of the

W | der ness Act. See Roe, 124 F.3d at 1230. Additionally, the
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Court finds that Wom ng has unequivocally denonstrated each
el enent required for a permanent injunction to issue.

First, Woning has proven that the Forest Service violated
NEPA and the W derness Act when it pronmul gated t he Roadl ess Rul e.

Second, Wom ng has denonstrated that there is a significant
risk that its state forests, which are contiguous to National
Forests, may be harned because of the Roadless Rule. This risk of
i njury cannot be conpensated by nonetary damages, and may, in fact,
cause irreversible damage to the environnent. Moreover, harmto
the environnent throughout the country can be presuned when an

agency fails to comply with NEPA. Davis v. Mneta, 302 F.3d 1104,

1114 (10th G r. 2002).

Third, this potential harmto the environnment is great when
conpared to the mninmal harm if any, that the Forest Service wl|l
suffer should the injunction issue. The Forest Service's injury is
de minimis because the agency wll sinply be required to conply
with federal law if it elects to re-promnul gate another roadl ess
rule, or a variant of the current rule. Odinarily, the proper
remedy for a procedural violation of NEPA would be the issuance of
a tenporary injunction until the agency coul d renedy the procedur al

defects in its process. However, in this exceptional case, the
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Forest Service s entire NEPA process was flawed and nmarred with
arbitrary and capricious decisions that resulted from its
unreasonably self-inposed wunreasonably short deadline for
i npl ementing the Roadl ess Rule. Mreover, the Roadl ess Rule, as
now enacted, creates 58.5 mllion acres of de facto wlderness
ar eas. This serious violation of the WIderness Act, and the
removal of Congress fromthe process of wi |l derness designation, was
an aggrandi zenent of power by the Forest Service in violation of an
unequi vocal act of Congress and the United States Constitution.
Finally, requiring the Forest Service to conply with the
W derness Act and NEPA is not adverse to the public interest. 1In
the Forest Service’'s desire to create a “legacy” for itself and the
Clinton administration through the Roadl ess Rule, (see AR, Doc.
2315), the Forest Service lost sight of its mssion — “to provide
the greatest amount of good for the greatest anount of people in

the long run. Requiring the Forest Service to allow states,
i ndi vidual s, and i ndustries to meaningfully participate in the NEPA
process is the only way to renedy the nany procedural violations
that occurred during the pronul gation of the Roadl ess Rule. Mre

than |ikely, such participation would seriously change the nature
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and scope of the Roadless Rule. In other words, the Forest Service
nmust start over.

Conclusion

I n promul gating the Roadl ess Rul e, the Forest Service viol ated
the National Environmental Policy Act and the WI derness Act.

Wth respect tothe latter, NEPA' s purpose is to prescribe the
process for the public to meaningfully participate in a federa
agency’s nmjor federal action that significantly affects the
qual ity of the human environnment. 1In a case as inportant as this,
where the agency action was driven by political haste and
evi denced pro forma conpliance with NEPA, it is the province of the
Court under NEPA to safeguard the public by telling the governnent
that nore study is needed.

Wth respect to the forner, the Wl derness Act’s purpose is to
prescri be the procedure for designation of wilderness areas and to
di vest the Departnment of Agriculture of such authority. While it
“must be admitted that it is difficult to define the line which
separates legislative power to neke laws, from admninistrative
authority to mmke regulations[,]” one thing is clear: “The

Secretary of Agriculture [cannot] make regulations for any and

every purpose.” United States v. Ginmaud, 220 U. S. 506, 517, 522
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(1911). In this case, the Forest Service s designation of 58.5
mllion acres as “roadl ess areas” was a thinly veiled attenpt to
designate “w lderness areas” in violation of the <clear and
unanbi guous process established by the WIderness Act for such
designation. It is the duty of this Court to enforce the |aws as
witten by Congress.

For all the aforenmentioned reasons, the Court FINDS that: (1)
Wom ng’'s challenges to the 2000 Planning Regul ations, the Road
Managenent Rule, and the Transportation Policy are not ripe for
judicial review, (2) Wonng has waived its clains under the
Nat i onal Hi storic Preservation Act, the Wom ng W1 derness Act, and
the Regulatory Flexibility Act; (3) Womng has standing to
challenge the Roadless Rule; and (4) the Roadless Rule was
promul gated in violation of the National Environmental Policy Act
and the Wlderness Act. As aresult, the Roadl ess Rul e nust be set
aside. 5 US C 8§ 706(2)(A,(O.

Therefore, the Court ORDERS that the Roadless Rule, 36 C.F. R
88 294.10 to 294. 14, be permanently enjoi ned.

Dated this 14t h day of July, 200S3.

/sl
Cl arence A Brimmer
United States District Court Judge
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