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(5) The decision of an immigration
judge to grant or deny asylum or with-
holding of deportation shall be commu-
nicated to the applicant and to the
Service counsel for the government. An
adverse decision will state why asylum
or withholding of deportation was de-
nied.

(d) Application for relief under sections
241(a)(INH) and 24I(aXINENiii) of the
Act. The respondent may apply to the
immigration judge for relief from de-
portation under sections 241¢a)(1)(H)
and 241(a)(1E)(iii) of the Act.

(&) Genercl. An application gnder this

section sball be made only during the
hearing and shall not be held to con-
atitute a conuession of alishage or de-
portability in any case in which the re-
spondent does not admit his alichage
or deportability. However, nothing in
this section shall prokibit the Service
from using information supplied in an
application for asylum or withholding
of deportation submitted to an asylnm
officer pursuant to §1208.2 of this chap-
ter on or after January 4, 1995, as the
basis for issuance of an order to show
cause of » notice t0 appear to establish
alienage or deportability in a case re-
ferred to an.-immigration judge under
§1208.14(b) of this chapter, Ths respond-
ent shall have the burden of estab-
lishing that he or she is eligible for any
requestad benefit or privilege and that
it should be granted in the exercise of
discretion. The respondefit shall not be
reguired to pay a fee on more than one
application within paragraphs () and
(c) of this section, provided that the
minimum fee imposed when more than
one application is made shall be deter-
mined by the cost of the application
with the highest fee. MNothing con-
tained in this section iz intended to
foreclose the respondent from applying
for any benefit or privilege wkich hs or
she helieves himself or herself eligible
to receive In proceedings under this
part. .

§1240.50 Decision of the immigration
Judge.

{a) Contents. The decision of the im-
migration judge may be oral or writ-
ten. Except when deportability is de-
termined on the pleadings pursuant to
§1240.48(b), the decision of the immi-
gration judge shall include a finding as
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to deportability. The formal enumera-
tion of findings is not required. The de-

¢ision shall also contain the reasops

for granting or denying the request.
The decision shall be concluded with
the order of the Immigration judge.

(o)  Summary decision. Notwith-
standing the provisions of paragraph

(a) of this section, In any case whers -

deportability is determined on the
pleadings pursuant to §I240.48(b) and
the respondent does not make an appli-
cation under §1240.49, or the respondent
applies for voluntary departure only
and the immigration judge grants the
application, the immigration judge

may enter a summary decision on -

Form EOIR-7, Summary Order .of De-

portation, if deportation is ordered; or
on Form EQIR-6, Summary Order of |

Voluntary Departure, if voluntary de-
parture is granted with an alterpate
order of deportation. :

{c) Order .of the immigration judge. The

order of the immigration judge shall

direct the respondent's deportation, or
the termination of the proceedings, or I

such other disposition of the case as
may be appropriate. When deportation
is ordered, the immigration judge shalt
specify the country, or countries in the,
alternate, to which respondent’s depor-
tation shall be directed. The immigra:
tion judge is anthorized to issne orders
in the alternative or in combination as
he or she may deem necessary.

§124051 Notice of decision.

-(a) Written decision. A written deci-
sion shall be Served upon the respond:
ent and the Service counsel, together
with the notice referred to in §1003.3 of
this chapter. Service by mail is com-
plete upon malling.

(b) Oral decision. An oral decision
shall be stated by the immigration
Judge in the prescnce of the respondent
and the trail attorney, if any, at. the
conclusion of the hearing. Tnless ap-
peal from the decision la wadved, the
respondent shall be furnished with
Form EOIR-26, Notice of Appeal, and
advised of the provisions of §1240.53. A
printed copy of the oral! declsion shall
e farpished at the request of the re-
spondent or the Service connsel. T

(e} Summary decision. When the lmmi-
gration judge renders a summary deci-.
8ion as provided In §1240.51(b), he or she

ghall.serve a copy thereof upon the re-
spendent at the conclusion of the &mwm..
ing. Unleas appeal from the decision is
waived, the respondent shall be fur-

8 pished with Form EOIR-28, Notice of .
8. appeal, and advised of the provisions of
R §1240.54. :

§1240.52 Finality of order.

The decizion of the immigration
judge shall become final in accordance
with §1003.39 of this chapter.

§1240.53 Appesls. . S
(a) Pursnant to 8 CFR part 1003, an

- sppeal shall lie from a decision of an
B immigration judge to the Board, except
& that no appesl shall lie from an order
E of deportation entered in absentia. The
£ procedures regarding the filing of a

¥ormn EOIR-26, Notice of Appeal, feds,
and briefs are seb forth in §§1003.3,
100331, and 1003.38 of thie chapter. An
appeal shall be filed withis 30 calendar
daye after the mailing of a written de-

YRR cizion, the stating of an oral decision,
S ¢ the service of a summary decision,
S Ty filing date is defined as the date of
S receipt of the Notice of Appeal by the

Boerd. The reasons for the appeal shall
be stated in the Form EQIR-3§, Notice
of Appeal, in accordance with the pro-
visions of 51003.3(b) of this chapter.
Fallure to do 8o may constitute a
ground for dismissal of the appeal by
the Board pursuant to §1003.1(dX2) of
; this chapter. ] .
(b) Prohibited appeals; legalization of
applications. An alien respondent de-
fined in §245a 2(c}(6) or (1) of this chap-
ter who fails to file an application for
gdjustment of status to that of a tem-
© porary resident within the prescribed
period(s}, and wha is thereafier found
" o be deportable by decision of an im-
migration judge, shall not be permisted

[l to appeal the finding of deportability
:  uased solely on refusal by the impaigra-
- ion judge to entertain such an applica-
S 1ion in deportation proceedings.

Bl (52 FR 10367, Mar. 6, 1897, 65 amended at 88

FH B46, Jan. 22; 2001)
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§1240.57
§1240.54 {Reserved!

F—Suspension .of Depor
m_.&v%-_aoa ond Voluntary Depar

ture (for -Proceadings. Com-
menced Prior to Apml- 1,
1997) | .
240.55 g ings. ) E rced
# prior io April 1, 1997, .u

Subpart F of § OFR part 1240 applies
to deportation proceedings commenced
prior to April 1, 1997. A ﬁaﬂcnsﬂoﬂ
proceeding 18 commenced by the filing
of Form 1221 (Order to Show Caube}
with the Immigration Court, and an
alien 1s considered to ba in deportation -
proceedings.only upon such- filing, ex-
copt in the case of an alien admitted to
the United States under the provisions -
of section 217 of the Act. All'Teferences
to the. Act contained in thig sabpart
are references-to the Act in effect prior
to April 1, 1997, :

%1240.58 Application.

Notwithstanding any other provision
of this chapter, an alien who is deport-
able because of 2 conviction on or after
November 18, 1988, for an aggravated
felony as defined in section 101(a)43) of
the Act, shall not be eligible for vol-
untary departure s prescribed in 8
OFR part 1240 and section 244 of the
Act. Pursuant to subpart F of this part
and gection 244 of the Act, an immigra-
tion judge may anthorize the suspen-
sion of an alien’s deportation; or, if the
alien establishes that he or she is will-
ing and has the immediate means with
which to depart promptly from the
Tuited States, an immigration judge
may anthorize the alien to Gepart vol-
untarily from the United States in lieu
of deportation within soch time 43 may
be specified by the immigration judge
when first authorizing voluntary de-
parture, and under such conditions as
the district director shall direct. An,

§1240.57 Exiension of time to depart.
Anthority (o reinstate or extond the
time within which to depart volum-
tarily specified inttially by an. immi-
gration jndge or the Board is within
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§1240,58

the sole jurizdiction of the district di-
rector, except that an lmmigration

- Judge or the Board may reinstate. vol-

_.Eg departure in & nouougsou pro-
ceeding that has been reopened for a
porpese other than solely making an
application for voluntary departare. A
request by an alien for reinstatement
or an extension of time within which to
depart voluntarily shall be - filed with
the district director having jurisdic-
tion over the alien’s place of residence.
Written notice of the district director’s
decision shall be gerved upon the alien
2.5 no appeal may be taken therefrom.

§1240.58 Extreme hardship.

(a) To be eligible for suspension of
deportation under former sectioh
244{a)(1} of the Act, as in effect prior to
April 1, 1997, the alien must meet the
requirements set forth in the Act,
which include a showing that deporta-
tion would result In extreme hardship
to the alien or to the alien’s spouss,
parent, or child, who iIs a citizen of the
United States, or an alien lawfully ad-
mitted for permenent residence. Ex-
treme hardship is evaluated on a case-
by-case basis, taking into account the
particular facts and circumstances of
each case. Applicants are encouraged
to cite and document all applicable fac-
tors in their applications, as the pres-
ence or absence of any one factor may
not be determinative in evaluating ex-
treme hardship. Adjndicators should
weigh all relevant factors presented
and consider them in light of the total-
ity of the circumstances, but. are not
required to offer an indepsndent anal-
¥eis of each listed factor when ren-
dering a decision. Evidence of an ex-
tended stay in the United States with-
out fear of deportation and with the
benefit of work authorization, when
present in a particalar case, shall be

considered relevant to the determina- -

tion of whether deportation will resmlt
in extreme hardship.

(b) To establish extreme hardship, an
applicant must demonstrate that de-
portation would resunlt in a degree of
hardship beyond that typically associ-
ated with deportation. Factors that
may be. considered In evaluating
whether deportation would result in
exireme hardship to-the alien or to the
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alien’s qualified relative includs,. by
are not limited to, the following: .- 4

(1} The age of the alien, both u.ﬁ the
time of entry to the United States
at the time of application for. mawug
sion of deportation;

(2) The age, number, and HBBEu
tion status of the alien's children an
their ability to speak the native.lan,
guage and to adjust to life in the co
try of return;

(3) The health condition of the al
or the alien's c¢hildren, spouse, or p
enté and the availability of any,
guired medical treatment in the coi
try to which the slien icEn .ao
turned;

(4} The alien's ability to obtain en:
ployment in the country to which thy%
alien would be returned; : '

(§) The length of residence in theif§
United States:

(6) - The existence of other fam .
members who are or will be Hmwaq TRE
siding 1n the United States; . '

() The financial ﬁgﬂsnn of the wznn.
departure;

(8). The impact of a disruption of a&:
cational opportunities;

(%) The psychological impact of
alien’s deportation;

(10) The current political and: e
nomic conditions in the country S
which the alien would be returned; .:;

(11) Family and other ties to th
nonu«ww to which the Euau would be
turned;

(12) Contributions to EE tiea to. ¢
community in the United States, in
cluding the degree a. integration i
soclety;

(13) Immigration history, EnEEbm i
authorized -.uw:_nsom F the dES.
States; and

(14) The availability of other Emp:
Mm adjusting to permanent resident sta:

us. :

(c} For cases raized under m@nﬂou :
244(a2)(3) of the Act, the following fad
tors should be considered in additionty
to, or in lien of, the factors listed‘id
paragraph (b) of this section.

{1} The nature and extent of .th
physical or peychological consequen
of abuze;

(2) The impact of loss of access o the. i
United States courts and criminal jus-
tice system (including, but not limited w

to, the ability to obtain and enforce or-
ers of protection, criminal investiga-
tions and prosseutions, and family law
proceedings or court orders regarding
child  support, maintenance, child cus-
tody, and visitation);

9) The likelithood that the batterer's
amily, friends, or others acting on be-
f of the batterer In the home coun-
would physically or psychologically
harm the wbu:owun or the Eﬁ.:o».uﬂm
child(ren);

4) The applicant's needs and/or needs
gt of the applicant’s oEEﬁ.mE for. social,
K medical, mental health or other sip-
portive services for victims of domestic
viclence that are unavailable or not
reasonably accessible in the home
Snbau%.

. (5) The mﬁmﬂmuom of laws and social
E_»oﬂoom in the home country that
panish the -applicant or the applicant’s
child(ren) because they have been vic-
time of domestic violence or have
taken steps to leave an abusive house-
hold; and

(6) The abuser's ability to travel to
the home country and the ability and
willingness of authorities in the home
country to protect the applicant and/or
g applicant's children from future
abuse. -

(d) Nothing in §1240.568 shall be con-
strued as creating any right, interest,
or .entitlement that is.legally enforce-
able by or on behalf of any party
against the United States or its agen-
¢ies, officers, or any other person,

[64 FR 278756, May 21, 1999}

mc_uuaa G—Civil v@:&.wu _Gq
Fallure to Depart Eo«o!o&

Subpart H—Applicalions for Sus-

ension of Deporalion or
wuoo,n_ Rule Concellallon of
Removal Under Section 203 of
v:u L 105-100

S0URCE: 84 FR 27676, May 21, EE_ unlese
otherwise noted.

u&e.ao Definitions.

%' . Ag used in this subpart the term:

. ABC means American Baptist Churches
¥.. Thornburgh, 780 F. Supp. 706 (N.D,

1. 1991).
5 . ABC class member refers to:
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{1), Any Guatemalan naticnal who
first entered the United States on or
hefore October 1, 1850; and. '

(2) Any Salvadoran national who first
entered the United States on or before
September 19, 1990.

. Asylum application pending n&na_na.
tion by the Service means any asylum
application for which the Service has
not served the applicant with a fina}
decision or which has not been referred
eo the Immigration Court.

Filed an application for. asylum means
the proper filing of a principal. asylum
applicetion or filing a derivative asy-
lum application by being properly in-
clnded as 2 dependent zpouse or child
in an asylum application pursuant to
the . regulations and- procedures in eif-
fect at the time of filing the principal
or derivative asylum apptication.

IIRIRA means the INegal Immigra-
tion Reform and Immigrant Regponsi-
bility Act of 1996, enacted as Pub. L.
104-208 (110 Stat. 3009-625).

NACARA means the Nicaraguan Ad-
justment and Central American Relief
Act (NACARA), enacted as title II of
Pub. L. 105-100 (111 Stat. 2160, 2198), as
amended by the Technical Corrections
to the . Nicaraguak Adjustment and
Central American Relief Act, m.ﬁw L.
105-139 (111 Stat. 2644).

Registered ARC ciass member means an
ABC class member who:

(1) In the case of an ABC class mem-
ber who is a national of El Salvador,
properly submitted an ABC registra-
tion form to the Service on or before
October 31, 1891, or applied for tem-
porary protected status on or before
October 31, 1981; or ~ -~

(2) In the case of an ASC class mem-
ber who is a natiopal of Guatetnala,
properly submitted an ABC registra-
tion form to the.Service om or before
December 31, 1891,

§1240.61 Applicability.

(a) Bxcept as provided in paragraph
{b) of thiz section, this snbpart H ap-
plies to the following aliens:

(1) A registered ABC class member
who has not been apprehended at the
time of entry after December 19, 1580;

(2) A Guatemalap or Salvaderan na-
tional who filed ab application for asy-
lum with the Service on or before April
1, 1990, either by filing an applieation
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