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of financial assistance to local and In-
dian tribal governments. Grantees
shall: -

(1) Ensure that every subgrant in-
cludes a provision for compliance with
this part:

(2) Ensure that every subgrant in-
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations; and )

(3) Ensure that subgrantees are
aware of requirements imposed upon
them by Federal statutes and regula-
tions.

(¢) Exceptions. By their own terms,
certain provisions of this part do not
apply to the award and administration
of subgrants:

(1) Section 80.10;

(2) Section 80.11;

(3) The letter-of-credit procedures
specified in Treasury Regulations at 31
CFR part 205, cited in §80.21; and

(4) Section 80.50.

(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

REPORTS, RECORDS RETENTION, AND
ENFORCEMENT

§80.40 Monitoring and reporting pro-
gram performance.

(a) Monitoring by grantees. Grantees
are responsible for managing the day-
to-day operations of grant and
subgrant supported activities. Grantees
must monitor grant and subgrant sup-
ported activities to assure compliance
with applicable Federal requirements
and that performance goals are being
achieved. Grantee monitoring must
cover each program, function or activ-
ity.

)(/b) Nonconstruction performance re-
ports. The Federal agency may, if it de-
cides that performance information
available from subsequent applications
contains sufficient information to
meet its programmatic needs, require
the grantee to submit a performance
report only upon expiration or termi-
nation of grant support, Unless waived
by the Federal agency this report will
be due on the same date as the final Fi-
nancial Status Report.

(1) Grantees shall submit annual per-
formance reports unless the awarding
agency requires quarterly or semi-an-
nual reports. However, performance re-
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ports will not be required more fre-
quently than quarterly. Annual reports
shall be due 90 days after the grant
year, quarterly or semi-annual reports
shall be due 30 days after the reporting
period. The final performance report
will be due 30 days after the expiration
or termination of grant support. If a
justified request is submitted by a
grantee, the Federal agency may ex-
tend the due date for any performance
report. Additionally, requirements for
unnecessary performance reports may
be waived by the Federal agency.

(2) Performance reports will contain,
for each grant, brief information on the
following:

(i) A comparison of actual accom-
plishments to the objectives estab-
lished for the period. Where the output
of the project can be quantified, a com-
putation of the cost per unit of output
may be required if that information
will be useful.

(ii) The reasons for slippage if estab-
lished objectives were not met,

(iii) Additional pertinent information
including, when appropriate, analysis
and’ explanation of cost overruns or
high unit costs.

(3) Grantees will not be required to
submit more than the original and two
copies of performance reports.

(4) Grantees will adhere to the stand-
ards in this section in prescribing per-
formance reporting requirements for
subgrantees.

(c¢) Construction performance reports.
For the most part, on-site technical in-
spections and certified percentage-of-
completion data are relied on heavily
by Federal agencies to monitor
progress under construction grants and
subgrants. The Federal agency will re-
quire additional formal performance

_reports’ only  when considered nec-
essary, and never more frequently than
quarterly., ’

(d) Significant developments. Events
may occur between the scheduled per-
formance 're_g:;ting dates which have
significant ithpact upon the grant or
subgrant supported ‘activity. In such
cases, the grantee must inform the
Federal agency as soon as the following
types of conditions become known:

8) Problems, delays.’or adverse con-
ditions which will materially impair
the ability to meet the objective of the
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award.' This disclosure must include a
statement of the action taken, or con-
templated. and any assistance needed
to resolve the situation.

(2) Favorable developments which en-
able meeting time schedules and objec-
tives sooner or at less cost than antici-
pated or producing more beneficial re-
sults than originally planned.

(e) Federal agencies may make site
visits as warranted by program needs.

() Waivers, extensions, (1) Federal
agencies may waive any performance
report required by this part if not need-
ed.

(2) The grantee may waive any per-
formance report from a subgrantee
when not needed. The grantee may ex-
tend the due date for any performance
report from a subgrantee if the grantee
will still be able to meet its perform-
ance reporting obligations to the Fed-
eral agency.

(Approved by the Office of Management and
Budget under control number 1880-0517)
(Authority: 20 U.S,C. 3474; OMB Circular A-
102)

{53 FR 8071 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 49143, Dec. 6, 1988]

§80.41 Financial reporting.

(a) General. (1) Except as provided in
paragraphs (a) (2) and (5) of this sec-
tion, grantees will use only the forms
specified in paragraphs (a) through (e)
of this section, and such supple-
mentary or other forms as may from
time to time be authorized by OMB,
for: .

(i) Submitting financial reports to
Federal agencies, or

(ii) Requesting advances or reim-
bursements when letters of credit are
not used. , .

(2) Grantees need not apply the forms
prescribed in this section in.dealing
with their subgrantees. However,
grantees shall not impose more burden-
some requirements on subgrantees.

(3) Grantees shall follow .all applica-
ble standard and supplemgntal Federal
agency iInstructions appfoved by OMB
to the extend required under the Paper-
work Reduction Act of 1980 for use in
connection with forms specified in
paragraphs (b) through (e) of this sec-

" tion, Federal agencies may issue sub-

stantive supplementary instructions

§80.41

only with the approval of OMB. Federal
agencies may shade out or instruct the
grantee to disregard any line item that
the Federal agency finds unnecessary
for its decisionmaking purposes.

(4) Grantees will not be required to
submit more than the original and two
copies of forms required under this
part.

(5) Federal agencies may provide
computer outputs to grantees to expe-
dite or contribute to the accuracy of
reporting. Federal agencies may accept
the required information from grantees
in machine usable format or computer
printouts instead of prescribed forms.

(6) Federal agencies may waive any
report required by this section if not
needed.-

(7) Federal agencies may extend the
due date of any financial report upon
receiving a justified request from a
grantee.

(b) Financial Status Report—(1) Form.
Grantees will use Standard Form 269 or
269A, Financial Status Report, to re--
port the status of funds for all non-
construction grants and for construc-
tion grants when required in accord-
ance with §80.41(e) (2)(iii).

(2) Accounting basis. Each grantee will
report program outlays and program
income on a cash or accrual basis as
prescribed by the awarding agency. If
the Federal agency requires accrual in-
formation and the grantee's accounting
records are not normally kept on the
accural basis, the grantee shall not be
required to convert its accounting sys-
tem but shall develop such accrual in-
formation through and analysis of the
documentation on hand.

(3) Frequency. The Federal agency
may prescribe the frequency of the re-
port for each project or program. How-
ever, the report will not be required
more frequently than quarterly. If the.
Federal agency does not specify the
frequency of the report, it will be sub-’
mitted annually. A final report will be
required upon expiration or termi-
nation of grant support.

(4) Due date. When reports are re-
quired on a quarterly or semiannual
basis, they will be due 30 days after the
reporting period. When required on an
annual basis, they will be due 90 days
after the grant year. Final reports will
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be due 90 days after the expiration or
termination of grant support.

(c) Federal Cash Transactions Report—
(1) Form. (i) For grants paid by letter or
credit, Treasury check advances or
electronic transfer of funds, the grant-
ee will submit the Standard Form 272,
Federal Cash Transactions Report, and
when necessary, its continuation sheet,
Standard Form 272a, unless the terms
of the award exempt the grantee from
this requirement.

(ii) These reports will be used by the
Federal agency to monitor cash ad-
vanced to grantees and to obtain dis-
bursement or outlay information for
each grant from grantees. The format
of the report may be adapted as appro-
priate when reporting is to be accom-
plished with the assistance of auto-
matic data processing equipment pro-
vided that the information to be sub-
mitted is not changed in substance.

(2) Forecasts of Federal cash require-
ments. Forecasts of Federal cash re-
quirements may be required in the
“"Remarks’’ section of the report.

(3) Cash in hands of subgrantees. When
considered necessary and feasible by
the Federal agency, grantees may be
required to report the amount of cash
advances in excess of three days’ needs
in the hands of their subgrantees or
contractors and to provide short nar-
rative explanations of actions taken by
the grantee to reduce the excess bal-
ances.

(4) Frequency and due date. Grantees
must submit the report no later than 15
working days following the end of each
quarter. However, where an advance ei-
ther by letter of credit or electronic
transfer of funds is authorized at an
annualized rate of one million dollars
or more, the Federal agency may re-
quire the report to be submitted within
15 working days following the end of
each month. )

"(d) Request for advance or reimburse-
ment—(1) Advance payments. Requests
for Treasury check advance payments
will be submitted on Standard Form
270, Request for Advance or Reimburse-
ment. (This form will not be used for
drawdowns under a letter of credit,
electronic funds transfer or when
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Treasury check advance payments are
made to the grantee automatically on
a predetermined basis.)

(2) Reimbursements. Requests for reim-
bursement under nonconstruction
grants will also be submitted on Stand-
ard Form 270. (For reimbursement re-
quests under construction grants, see
paragraph (e)(1) of this section.)

(3) The frequency for submitting pay-
ment requests is treated in §80.41(b)(3).

(e) Outlay report and request for reim-
bursement for construction programs—(1)
Grants that support construction activi-
ties paid by reimbursement method. (i)
Requests for reimbursement under con-
struction grants will be submitted on
Standard Form 271, Outlay Report and
Request for Reimbursement for Con-
struction Programs. Federal agencies
may, however, prescribe the Request
for Advance or Reimbursement form,
specified in §80.41(d), instead of this
form.

(ii) The frequency for submitting re-
imbursement requests is treated in
§80.41(b) (3).

(2) Grants that support construction ac-
tivities pald by letter of credit, electronic
funds transfer or Treasury check ad-
vance. (i) When a construction grant is
paid by letter of credit, electronic
funds transfer or Treasury check ad-
vances, the grantee will report its out-
lays to the Federal agency using
Standard Form 271, Outlay Report and
Request for Reimbursement for Con-
struction Programs. The Federal agen-
cy will provide any necessary special
instruction. However, frequency and
due date shall be governed by §80.41(b)
(3) and (4).

(i) When a construction grant is paid
by Treasury check advances based on
periodic requests from the grantee, the
advances will be requested on the form
specified in §80.41(d).

(iii) The Federal agency may sub-
stitute the. Financial Status Report
specified in §80.41(b) for the Outlay Re-
port and Request for Reimbursement
for Construction Programs.
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(3) Accounting basis. The accounting
basis for the Outlay Report and Re-
quest for Reimbursement for Construc-
tion Programs shall be governed by
§80.41(b)(2).

(Approved by the Office of Management and
Budget under control number 1880-0517)

(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

{53 FR 807! and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 49143, Dec. 6, 1988)

§80.42 Retention and access require-
ments for records.

(a) Applicability. (1) This section ap-
plies to all financial and programmatic
records, supporting documents, statis-
tical records, and other records of
grantees or subgrantees which are:

(i) Required to be maintained by the
terms of this part, program regulations
or the grant agreement, or

(ii) Otherwise reasonably considered
as pertinent to program regulations or
the grant agreement.

(2) This section does not apply to
records maintained by contractors or
subcontractors. For a requirement to
place a provision concerning records in
certain kinds of contracts, see
§80.36(i)(10).

(b) Length of retention period. (1) Ex-
cept as otherwise provided, records
must be retained for three years from
the starting date specified in paragraph
(c) of this section.

() If any litigation, claim, negotia-
tion, audit or other action involving
the records has been started before the
expiration of the 3-year period, the
records must be retained until comple-
tion of the action and resolution of all
issues which arise from it, or until the
end of the regular 3-year period, which-
ever is later,

(3) To avoid duplicate recordkeeping,
awarding agencies may make special
arrangements with grantees and sub-
grantees to retain any records ‘which
are continuously needed for joint use.
The awarding agency will request
transfer of records to its custody when
it determines that the records possess
long-term retention value. When the
records are transferred to or main-
tained by the Federal agency. the 3-
year retention requirement is not ap-
plicable to the grantee or subgrantee.

§80.42

(49) A recipient that receives funds
under a program subject to 20 U.S.C.
1232f (section 437 of the General Edu-
cation Provisions Act) shall retain
records for a minimum of three years
after the starting date specified in
paragraph (c) of this section.

(c) Starting date of retention period—(1)
General. When grant support is contin-
ued or renewed at annual or other in-
tervals, the retention period for the
records of each funding period starts on
the day the grantee or subgrantee sub-
mits to the awarding agency its single
or last expenditure report for that pe-
riod. However, if grant support is con-
tinued or renewed quarterly, the reten-
tion period for each year's records
starts on the day the grantee submits
its expenditure report for the last quar-
ter of the Federal fiscal year. In all
other cases, the retention period starts
on the day the grantee submits its
final expenditure report. If an expendi-
ture report has been waived, the reten-
tion period starts on the day the report
would have been due.

(2) Real property and equipment
records. The retention period for real
property and equipment records starts
from the date of the disposition or re-
placement or transfer at the direction
of the awarding agency.

(3) Records for income transactions.
after grant or subgrant support. In some
cases grantees must report income
after the period of grant support.
Where there is such a requirement, the
retention period for the records per-
taining to the earning of the income
starts from the end of the grantee’s fis-
cal year in which the income is earned.

(4) Indirect cost rate proposals, cost al-
locations plans, etc. This paragraph ap-
plies to the following types of docu-
ments, and their supporting records:
indirect cost rate computations or pro-
posals, cost allocation plans, and any.
similar accounting computations of
the rate at which a particular group of
costs is chargeable (such as computer
usage chargeback rates or composite
fringe benefit rates).

(i) If submitted for negotiation. If the
proposal, plan, or other computation is
required to be submitted to the Federal
Government (or to the grantee) to form
the basis for negotiation of the rate,
then the 3-year retention period for its
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supporting records starts from the date
of such submission.

(ii) If not submitted for negotiation. If
the proposal, plan, or other computa-
tion is not required to be submitted to
the Federal Government (or to the
grantee) for negotiation purposes, then
the 3-year retention period for the pro-
posal plan, or computation and its sup-
porting records starts from end of the
fiscal year (or other accounting period)
covered by the proposal, plan, or other
computation.

(d) Substitution of microfilm. Copies
made by microfilming, photocopying.
or similar methods may be substituted
for the original records. ’

(e) Access to records—(1) Records of
grantees and subgrantees. The awarding
agency and the Comptroller General of
the United States. or any of their au-
thorized representatives, shall have the
right of access to any pertinent books,
documents, papers, or other records of
grantees and subgrantees which are
pertinent to the grant, in order to
make audits, examinations, excerpts,
and transcripts.

(2) Expiration of right of access. The
rights of access in this section must
not be limited to the required reten-
tion period but shall last as long as the
records are retained.

(f) Restrictions on public access. The
Federal Freedom of Information Act (5
U.S.C. 552) does not apply to records
Unless required by Federal, State. or
local law, grantees and subgrantees are
not required to permit public access to
their records.

(Approved by the Office of Management and
Budget under control number 1880-0517)

(Authority: 20 U.S.C. 3474;: OMB Circular A-
102)

(53 FR 8071 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 8072, Mar. 11, 1988; 53 FR 49143,
Dec. 6, 1988; 64 FR 50392, Sept. 16, 1899]

§80.43 Enforcement.

(a) Remedies for noncompliance. If a
grantee or subgrantee materially fails
to comply with any term of an award,
whether stated in a Federal statute or
regulation, an assurance, in a State
plan or application. a notice of award,
or elsewhere, the awarding agency may
take one or more of the following ac-
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tions, as appropriate in the cir-
cumstances:

() Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the grantee or subgrantee or
more severe enforcement action by the
awarding agency,

(2) Disallow (that is, deny both use of
funds and matching credit for) all or
part of the cost of the activity or ac-
tion not in compliance,

(3) Wholly or partly suspend or ter-
minate the current award for the
grantee’s or subgrantee's program,

4) Withhold further awards for the
program, or

(5) Take other remedies that may be
legally available.

(b) Hearings, appeals. In taking an en-
forcement action, the awarding agency
will provide the grantee or subgrantee
an opportunity for such hearing, ap-
peal. or other administrative pro-
ceeding to which the grantee or sub-
grantee is entitled under any statute
or regulation applicable to the action
involved.’

(c) Effects of suspension and termi-
nation. Costs of grantee or subgrantee
resulting from obligations incurred by
the grantee or subgrantee during a sus-
pension or after termination of an
award are not allowable unless the
awarding agency expressly authorizes
them in the notice of suspension or ter-
mination or subsequently. Other grant-
ee or subgrantee costs during suspen-
sion or after termination which are
necessary and not reasonably avoidable
are allowable if:

(1) The costs result from obligations

which were properly incurred by the .

grantee or subgrantee before the effec-
tive date of suspension or termination,
are not in anticipation of it, and, in the
case - of a termination, are
noncancellable, and,

(2). The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect. - .

(d) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this ,section, including
suspension and termination, do not
preclude grantee or subgrantee from
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being subject to "‘Debarment and Sus-
pension’ under E.O. 12549 (see-§80.35).

(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

§80.44 Termination for convenience.

Except as provided in §80.43 awards
may be terminated in whole or in part
only as follows:

(a) By the awarding agency with the
consent of the grantee or subgrantee in
which case the two parties shall agree
upon the termination conditions, in-
cluding the effective date and in the
case of partial termination, the portion
to be terminated, or

(b) By the grantee or subgrantee
upon written notification to the award-
ing agency, setting forth the reasons
for such termination, the effective
date, and in the case of partial termi-
nation, the portion to be terminated.
However, if, in the case of a partial ter-
mination, the awarding agency deter-
mines that the remaining portion of
the award will not accomplish the pur-
poses for which the award was made,
the awarding agency may terminate
the award in its entirety under either
§80.43 or paragraph (a) of this section.

(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

Subpart D—After-the-Grant
Requirements

§80.50 Closeout.

(a) General. The Federal agency will
close out the award when it determines
that all applicable administrative ac-
tions and all required work of the
grant has been completed.

(b) Reports. Within 90 days after the
expiration or termination of the grant,
the grantee must submit all financial,
performance, and other reports re-
quired as a condition of the grant.
Upon request by the grantee; Federal
agencies may extend this timeframe.
These may include but are not limited
to: : co v
(1) Final performance or progress re-
port. .

(2) Financial Status Report (SF 269)
or Outlay Report 'and Request for Re-
imbursement for Construction Pro-
grams (SF-271) (as applicable).

§80.52

(3) Final request for payment (SF-
270) (if applicable).
bl(:i) Invention disclosure (if applica-

e).

(5) Federally-owned property report. In
accordance with §80.32(f), a grantee
must submit an inventory of all feder-
ally owned property (as distinct from
property acquired with grant funds) for
which it is accountable and request dis-
position instructions from the Federal
agency of property no longer needed.

(c) Cost adjustment. The Federal agen-
cy will, within 90 days after receipt of
reports in paragraph (b) of this section,
make upward or downward adjust-
ments to the allowable costs.

(d) Cash adjustments. (1) The Federal
agency will make prompt payment to
the grantee for allowable reimbursable
costs,

(2) The grantee must immediately re-
fund to the Federal agency any balance
of unobligated (unencumbered) cash
advanced that is not authorized to be
retained for use on other grants.

(Approved by the Office of Management and
Budget under control number 1880-0517)

(Authority: 20 U.S.C. 3474;: OMB Circular A-
102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 49143, Dec. 6, 1988]

§80.51 Later disallowances and adjust-
ments.

The closeout of a grant does not af-
fect: )

(a) The Federal agency's right to dis-
allow costs and recover funds on the
basis of a later audit or other review:’

(b) The grantee’s obligation to return
any funds due as a result of later re-
funds, corrections, or other trans-
actions;

(c) Records retention as required in
§80.42;

(d) Property management require-
ments in §§80.31 and 80.32; and :

(e) Audit requirements in §80.26.

(Authority: 20 U.S.C. 3474; OMB Circular A-
102)
§80.52 Collection of amounts due.

(a) Any funds paid to a grantee in ex-
cess of the amount to which the grant-
ee is finally determined to be entitled
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under the terms of the award con-
stitute a debt to the Federal Govern-
ment, If not paid within a reasonable
period after demand, the Federal agen-
cy may reduce the debt by:

(1) Making an adminstrative offset
against other requests for reimburse-
ments,

(2) Withholding advance payments
otherwise due to the grantee, or

(3) Other action permitted by law.

(b) Except where otherwise provided
by statutes or regulations, the Federal
agency will charge interest on an over-
due debt in accordance with the Fed-
eral Claims Collection Standards (4
CFR Ch. II). The date from which inter-
est is computed is not extended by liti-
gation or the filing of any form of ap-
peal,

Subpart E—Entitiement [Reserved]

PART 81—GENERAL EDUCATION
PROVISIONS ACT—ENFORCEMENT

Subpart A—General Provisions

Sec.
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81.37 Application for review of a disallow-
ance decision.

81.38 Consideration of an application for re-

" view,

81.39 Submission of evidence.

81.40 Burden of proof.

81.41 Initial decision.

81.42 Petition for review of initial decision.

81.43 Review by the Secretary.

81.44 Final decision of the Department.

81.45 Collection of claims.

APPENDIX TO PART 81—ILLUSTRATIONS OF
PROPORTIONALITY

AUTHORITY: 20 U.S.C. 122le-3, 1234-1234i,
and 3474(a), unless otherwise noted.

SOURCE: 54 FR 19512, May 5, 1989, unless
otherwise noted.

Subpart A—General Provisions

§81.1 Purpose.

The regulations in this part govern
the enforcement of legal requirements
under applicable programs adminis-
tered by the -Department of Education
and implement Part E of the General
Education Provisions Act (GEPA).

(Authority: 20 U.S.C. 1221e-3, 1234(f)(1), and

3474(a))

§81.2 -Definitions.

The following definitions apply to
the terms used in this part:

Administrative Law Judge (ALJ)
means a judge appointed by the Sec-
retary in accordance with section 451
(b) and (c) of GEPA.

Applicable program means any pro-
gram for which the Secretary of Edu-
cation has administrative responsi-
bility, except a program authorized
by—-

(a) The Higher Education Act of 1965,
as amended; . :

(b) The Act of September 30, 1950
(Pub. L. 874, 81st Congress), as amend-
ed;.or

(c) The Act of September 23, 1950
(Pub. L. 815, 81st Congress), as amend-
ed. ’

Department means the United States
Department of Education,

Disallowance decision means the deci-
sion of an authorized Departmental of-
ficial that a recipient must return
funds because it made an expenditure

of funds that was not allowable or oth- -

erwise failed to discharge its obligation
to account properly for funds. Such a
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decision, referred to-as a ‘‘preliminary
departmental decision” in-section 452

of GEPA, is subject to review by the

Office of Administrative Law Judges.
Party means either of the following:
(@) A recipient that appeals a deci-

sion.

(b) An authorized Departmental offi-
cial who issues a decision that is ap-
pealed. ’

Recipient means the recipient of a
grant or cooperative agreement under
an applicable program.

Secretary means the Secretary of the
Department of Education or an official
or-employee of the Department acting
for the Secretary under a delegation of
authority.

(Authority: 20 U.S.C, 1221e-3, 1234 (b). (c). and
) (1), 1234a(a)(1), 12341, and 3474(a))

[54 FR 19512, May 5, 1989, as amended at 58
FR 43473, Aug. 16, 1993) '

§81.3 Jurisdiction of the Office of Ad-
ministrative Law Judges.

(a) The Office of Administrative Law
Judges (OALJ) established under sec-
tion 451(a) of GEPA has jurisdiction to
conduct the following proceedings con-
cerning an applicable program:

(1) Hearings for recovery of funds.

(2) Withholding hearings.

(3) Cease and desist hearings.

(b) The OALJ also has jurisdiction to
conduct other proceedings designated
by the Secretary. If a proceeding or
class of proceedings is so designated,
the Department publishes a notice of
the designation in the FEDERAL REG-
ISTER.

(Authority: 5 U.S.C. 554, 20 U.S.C. 1234(a))

§81.4 Membership and assignment to
cases. :

(a) The Secretary appoints Adminis-
trative Law Judges as members of the
OALJ. :

(b) The Secretary appoints one of the
members of the OALJ to be the chief

‘ Judge. The chief judge is responsible for

the efficient and effective administra-
tion of the OALJ. .

{c) The chief judge assigns an ALJ to
each case or class of cases within the
Jurisdiction of the QALJ. ’

(Authority: 20 U.S.C. 1221e-3, 1234 (b) and (c),
and 3474(a))

§81.6

§81.6 Authority and responsibility of
an Administrative Law Judge.

(@) An ALJ assigned to a case con-
ducts a hearing on the record. The ALJ
regulates the course of the proceedings
and the conduct of the parties to en-
sure a fair, expeditious, and economi-
cal resolution of the case in accordance
with applicable law.

(b} An ALJ is bound by all applicable
statutes and regulations and may nei-
ther waive them nor rule them invalid.

{c) An ALJ is disqualified in any case
in which the ALJ has a substantial in-
terest, has been of counsel, is or has
been a material witness, or is so re-
lated to or connected with any party or
the party’s attorney as to make it im-
proper for the ALJ to be assigned to
the case.

(d)(1) An ALJ may disqualify himself
or herself at any time on the basis of
the standards in paragraph (c) of this
section,

(2) A party may file a motion to dis-
qualify an ALJ under the standards in
paragraph (c) of this section. A motion
to disqualify must be accompanied by
an affidavit that meets the require-
ments of 5 U.S.C. 556(b). Upon the filing
of such a motion and affidavit, the ALJ

.decides the disqualification matter be-

fore proceeding further with the case.

(Authority: 5 U.S.C. 556(b); 20 U.S.C. 1221e-3,
1234 (d), (f)(1) and (g)(1), and 3474(a))

§81.6 Hearing on the record.

(a) A hearing on the record is a proc-
ess for the orderly presentation of evi-
dence and arguments by the parties.

(b) Except as otherwise provided in
this part or in a notice of designation
under §81.3(b), an ALJ conducts the
hearing entirely on the basis of briefs
and other written submissions unless—

(1) The ALJ determines, after.review- )

"ing all appropriate submissions, that

an evidentiary hearing is needed to re-
solve a material factual issue in dis-
pute; or

(2) The ALJ determines, after review-
ing all appropriate submissions, that
oral argument is needed to clarify the
issues in the case,

(c) At a party's request, the ALJ
shall confer with the parties in person
or by conference telephone call before
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