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26 CFA Part 301
(T7.D. 7848)

inspection of Applications tor Tax
Exemption and App!.~gtians lor
Determination Letiers for Pension and
Othar Plans

aaency: Inlemal Revenue Service,
Treasury.

- ACTION: Final regulations.

‘SUMMARY. This document contains final
regulations relating io public inspection
of applications for tax exemption,

. applications for determination of the
qualification of pension and otl.er plans,
&nd other related materis)l. Changer to
the applicable law were made by the
Employee Retirement locome Security
Act of 1674 and the Tax Reform Actof
1578, The regulations provide guidance
ta the public on how documenis may be
obtained for inspection, and would
affect all persons wishing to inspect the
documents, as well as those submitting
tham.

patE: The regulations are effective for -
applicatians for tex exemption filed
after October 31, 1976, and applicatici.s
for determingtion letiers for pension and
other plans filed aftar September 2, 1974.

FOR FURTHER INFORMATION CONTACT:
Paul B. Accetture of the Emplovee Plans
and Exempt Organizations Division”
Ollice of the Chief Counsel, Internal
Revenye Service, 1111 Constitution
Avenue, N.W., Washington, D.C. 20224
(Attention:CCLRT) {202-566-3544, not a
toll-free number).
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SUPPLEMENTARY INFORMATION:

Background

On December 30. 1980, the Federal
Register published proposed
amendments lo the Regulations on
Procedure and Administration {26 CFR '~
Part 301) under section 6104{a){1) of the
Internal Revenue Code of 1954 (45 FR
85788). The amendments were proposed
to conform the regulations under section
5104(a}{1)(A) to sectian 1201{d) of the
Tax Reform Act of 1976 {90 Stat. 1667),
and the regulations under section
6104{a )11 (B). (C} and (D) to section
1022{g) of the Employee Retirement
Income Security Act of 1674 (ERISA) (88
Stat. 840).

A public hearing was not requested on
the regulations. After careful
consideration of o)) comments received
regarding the proposed amendments, the
amendments are adopted as revised by
this Treasury Decision.

Group Exemption Situations

One comment questioned how the
reguiations apply to requests for
information with respect to an
organization covered by a group
exemption. In this context, & request for
information with respect to any
organization will be treated as a request
for information only on that
organization. The Internal Revenue
Service's response will provide ali
disclosable information relating to the
organization. If the information received
shows thal the organization is &
subordinate organization covered by a
group exemption, the person making the
reques! can then proceed with & request
under these regulations for all
disclosable information relating to the
parent organization upon which the
group exemption is based.

Compensation Renges

Two comments specifically objected
to the last sentence of section 301.6104
{a]-5 (b)(4] of the proposed regulations,
That sentence stated: "Further, a
description of the numbers of
individuals covered and not covered by
a plan. listed by compensation range.
does not constitute confidential
compensalion information.” Section
301.6104 (8)-5 (b)(4] is intended 1o
describe that information which
constitutes confidential compensation
information within the meaning of
section 6104(a)[1}c).

The following three sentences are
contained in the House Report on
ERISA, and relate to section 8204 in
general and section 6104{a){1}{C) in
particular

However, under the bill information
contained in these papers and documents
from which the compensation of any

pariicipani {or other person) may be
asceriained is not to be open to public
inspeciion. (However, alj other infortmalion in
these docimenis is to be available o the
public. Including information such as the
numbers of individuals covered and not
covered in a plan, listed by compensation
range.] These rules are to enable plan
-participants and beneficiaries to obiain the
ful) infarmaticn needed to enforce their plan
Tights, pursuant 1o the new ruies established
in the bill. and are aleo o protect the
confidentiality of informstion regarding the
financial status of apecific individuais.

H.R. Rep. No, 83-807, 93rd Cong., 2d
Sess. 162 [1974), 1974-3 {supp.) C.B. 397.
The above quote specifically states
congressional intent that compensation
ranges are not considered confidential

compensation information within the
meaning of section 6104{a)(1)(C}). and
are to be made availabie to tie public
under section 6104(e). The above quote
additionally points out the
Congressional intent in providing plan
participants and beneficiaries with full
information to enforce their plan rights.
Compensetion ranges are &n impertant
part of many plan spplicetions and
allow interested parties to better enfarce
their plan rights where appropriate.
Accordingly, the final reguiations retain
the provision that compensation ranges
da not constitute section 8104(a){1)(C)
material and sre, therefore, available to
the public 1o the extent stherwise
provided in these regulations.

One comment on compenaation
ranges also objected to the retroactivity
of § 301.6108 (a)}-5 {b){4). In addition to
the actual language of section
8104{a)(1}(C). the above quoted
legislative history put the public on
notice that such informetion would be
disclosed to the public. The public was
also informed of the disclosure of
compensation ranges in the 5300 series
of epplications completed end filed with
the Internal Revenue Service. The
instructions for Forms 5300, 5301, 5303
and 5307 specifically state that “the
application is open to public inspection
if there are more than 25 participants.”
Also, Farms 5302 and 5310A. which
relale to the twenty-five highest paid
participating employees, siate in the
upper right hand corner “This form
(Schedule) is NOT open to Public
Inspection.” The instructions to Form
5302 specifically refer to section
6104{a)(1)(C) as the source of the
nondisclasure of the information
included in Farm 5302. The statement in
the House Repart, and the statement in
the instructions to Forms 5300, 5301,
5303 and 5307 |in which compensation
range information is required in certain
circumstances}, as well as the specific
statement in Forms 5302 and 5310A that
it. in contrast. is not open to public

inspeclion gave adequate notice ta the
spplicants that compensation ranges
were to be disclosed. Thug, the
sppiicable date of the proposed
regulaticns remains unchanged in the
fina) regulations.

One comment also claimed that
compensation ranges may be trade
secret information, After careful
consideration, it was determined that
campensation ranges, except ynder
exirsordinary circumstances, cannct be
considered trade secret material, The
irade necrel section of the proposed
regulations {section 301.6104(a)-5) is
equally applicable to compensation
ranges, and serves as a protection for an
applicart’s trade secret information.

Revocetion Latters

One commenl claimed there was an
incansistency between § 301.56104 (&)-1
(i)(2] and § 301.6104 {a}-3 [c]{4)
regarding disclosure of letters from the
[nternal Revenue Service revoking

“favorable determinetion letters. The

wording of sections §104{a)(1)[A) and
£104(s){1)(B) are distinct from each othér
regarding the scope of disclosure of
letiers issued by the Internal Revenue
Setvice. These dislinctions result in
revacation letters regarding pension
plans being disclosed (section
8104(a)(1)(B} and sectior 301.6304 (a)-3
(c)(4)) while similat material relating to
tax-exempt organizations is not
disclosed [seclion 6104{a}{1)(A] end

§ 301.6104 {a}-1 [{){2]). Both provisions
are retained as proposed.

Definition of "lssued By"

One comment objected to
§ 301.6104(a)}-3(b) of the proposed
regulations as unduly limiting the
definition of documents “issued by" the
Interne! Revenue Service, within the
meaning of section 8104{a)(1)(B)(iv}. This
definilion has been retained since
Congressional intent only extended to
those letters or documents issued by the
Internal Revenue Service to the
applicant. or the applicant's
representative.

Plan Participant

One comment objected to
§ 301.6104(e)(c} of the proposed
regulations which provided that an
administrator, executaf, or trusiee of the
estate of a deceased plan participant
sutomaticelly qualified as a plan
participant {or purposes of inspecting
material relsting to a plan with fewer
then 28 perticipants. This section has
been revised to include as plan
participants, [or purposes of inspecting
malerial relating to @ plan with fewer
than 26 participants. only those

L]

.



50386  Federal Register [ Vol. 47. No. 216 / Monday, November 8 1982 / Rules and Regulations

administralors. executors, or trusiess
who are receiving benefits or are
entitled to receive [uture benefits under
the plan in their official capacity.

Trade Secrets

With regacd 1o material ideatified in
§ 301.6104(a}-5, addilions of specific
lime deadlines have been made for
organizalions lo respond to &
determinalion by the Commissicoer that
information which an organization
sought to protect frow disclosure wili be
discloned.

Non-Applicability of Executive Order
12251

The Treasury Department has
determined that this regulation is not
subject to review under Executive Order
12291 or the Treasury and OMB
implementation of the Order dated April
28, 1862,

Regulatory Flexibility Act

Na general notice of proposed
rulemaking is required by 5 U.S.C. 553(b)
for interpretative regulations.
Accordingly, the Regulatory Flexibility
Act (S US.C. Chepter ) doea not apply
and no regulatory Flexibility Analysis is
required for this rule. - -

Drafting Information

The principal suthor of this regulation
is Paul C. Accettura af the Employee
Plans and Exempt Qrganizations
Division of the Office of Chief Counsel,
Internal Revenue Service. However,
personnel from other offices of the
Internal Revenue Service and Treaswy
Department, partizipated in developing
the regulations. both on matters of
substance and styte.

List of Subjects in 26 CFR Pants

301.6104{a}-1—301.€1 D4(a}-6
Administrative practice and

procedure, Disclosure.

Adoplion of Amendmenta lo the
Repulations

Accordingly, 26 CTFR Part 301 is
emended as follows:

PART 301—[AMENDED}

Paragraph 1. Section 30161041 is
removed. and Lhe foliowing new
seclions are added in its place

§ 301.6104{ax1 Public inapection of
material reiating to tax-exempt
organizstons.

[a) Application for tax exemption and
supoorting documents. If the Internal
Revenue Service determines that an
organization described in section 501 {c)
or [d) is exempt from taxation for any
tzxable year, the application for tax

exemption upan which the
dctermination is based, together with
any supporting documents, is open ta
public inspection. Some applications for

tax exemplion have been deslroyed and

therefare are not available for
inspection. For purposes of datermining
the availability for public inspection. a
claim for tex exemption filed to
reestublish exempt stetus after denial
thereof under the provisions of section
503 or 504 (as in effect on December 21,
1969), or under the corresponding -
provisions of any prior revenue law, is
considered an application for tax
exemption.

(b) Letiers ar documents issued by the
Interngl Revenve Service with respeci
to an cpplication for tax exemption.
en application for tex exemption is filed
with the Internal Revenue Service after
October 31, 1676, and is open to public
inspection under paragraph (a) of this
section, then any letier or document
issued 1o the applicant by the Internal
Revenue Service which relates 1o the
application is also open 1o public
inspection. For rules relating to when a
letter or document is issued, see
§ 301.8110-2{h). Letiers or documenta o0
which this paragraph applies include,
bul are not limited 1o

(1} Favorable rulings and
determination letters (see
§ 601.201[n}{1)} issurd in response to
applications for tax exemption,

{2) Technica) advice memoranda (see
§ 601.201[n){8]) issued with respect toc an
approved, ar subsaquently approved,
application for tax exemption, and

{3) Letlers issued in response to an
application for tax exemptiop that
propose a finding that the organiration
is notl entitled to be exempt irom tax, if
the prganizaticn is subsequently
delermined, on the busis of the
spplication, to be exempt from tax.

{c) Requirement of exempt! tintus. An
application for tax exemption,
supparting documents. and letters ar
documents issued by the Internal
Revenue Service that relate to the
application wiil oot be open to public
inspection belore the organization filing
the application is Jetermined, on the
basis of the applicaticn. to be exempt
from taxation fu- sny taxable year, On
the other hand, il the organization is
determined to be exempt for any taxable
year, the materia! will nct be withheld

" from public inspection on the ground

that the organization is determined not
to be exempt for any other taxable year.

(6} Documants included in the term
“application for tax exemption” Fot
purposes of this section—

{1) Prescribed opplicotion form, s
form is prescribed [or an crganization’s
gpplication for tax exemption, the

application for tax exemption includes
the form and all documents and
statements the Internal Revenue Service
requires to be filed with the {orm.

-—{2} No prescribed cpplicatian form. I

no {orm is prescribed for an
‘organization’s applicelion for tax
exemptiop, the application for tax
exemption inciudes:

(i} The application letter and a copy of
the articles of incorporation, declaration
of trusi. or ather instrument of similar
import that sets forth the permitted
powers or aclivilies of the arganization,

{ii) The bylaws or other code of
regulations,

{iii) The latest financial staiement
showing nssets, liabililies, receipts and
disbursements,

{iv) Statements showing the character
of the organization, the purpose for
which it was organized. snd its actual
actjvities,

[V) Statements showing sources of
income and receipts and the disposition
thereof, and whether or not any income
or receipts is credited to surplus or may
inure to the benelt of any private
sharehglder or individual, and

(vi] Any other statements ar
dociunents the inlernat Revenue Service
requires to be filed with the application
lettter,

(3) Prohibiled transactions. An
application for tax exemption does nol
include a request for a ruling as o
whether & proposed transaction is a

prohibited transaction under section 503,

(¢) Supporting documents defined. For
purposes of this section, "supporting
documents”, as used with respect to an
application for tax exemption, means
any statemen! or document not
described in paragraph (d} of this
section that is submitted by an
organization in support of its
epplication. For example. a legal brief
submitted in suppeort of an applicalion
for tax exemption is a supporting
document.

() Statement of exempt stotus. In
addition to baving the opportunity to
inspect material relaling to tax exempt
orgonitalions, & person may regues! a
statement selting {orth the following
informatian:

(1) The subsectlion and paragraph of
section 501 (or the corresponding
provision of any ptior revenue law)
under which an organization has been
determined. on the basis of an
epplication open to public inspection, to
qualify for exemption from taxation. and

(2) Whether the prganization is
currently held te be exempt.
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The request for the statement must be
made in the sathe manner a5 a request
for inspection (see § 301.8104({a}-6). .

{g) Withholding of certoin information
from public inspection. For rules relating
to certain information contained in an
application for tax exemption and
related material which will be withheld
fram public inspection, see
§ 301.56104(a}-5(a). 8

(h) Procedures for inspection. For
rules relating to procedures for public
inspection of applications for tax
exemption and related material, see
§ 301.6104(a)}-6.

(i) Material not open te public
inspection under section §104 or 6110
Under section 6110 certain written
determinations issued by the internal
Revenue Service aremade available for
public inspection. Section 6110 does not
apply. however, to matiers on which the
determination of availability for public
inspection i= made under section 6104,
Accordingly, § 301.6110-1(a) describes
matters which, for purposes of section
6110, are considered within the ambit of
section 65104. Some determination letters
and other documents relating to tax
exempt organizations that are not open
to public inspection under section
6104(a)(1}(A) and this section are
nevertheless within the ambit of section
6104 for purposes of section 6110. These
determination letters and other
documents are therefore not availabie
for public inspection under either
section 6104 or section 6110. They
include but are not limited to—

[1} Unfaverable rulings or
determination letters (see § 601.201(n)}
issued in response to applications for
tax exemption,

{2) Rulings or determinstion letters
revoking or modifying a favorable
determination letter {see § 601.201{n)(6)),

(3) Technical advice memoranda {see
§ 601.201{n)[9)) relating to a disapproved
application for tax exemption or the
revocation or medification of a
favorable determination letter. .

(4) Any letter or document filed with
or issued by the Internal Revenue
Service relating to whether a proposed
or accomplished transaction is &
prohibited transaction under section 503,

(5) Any letter or document filed with
or issued by the Internal Revenue
Setvice relating to an organization’s
siatus as an organization described in
section 509 {a) or 4842(j)(3), uniess the
letter or document re'ates to the
organization's application for tax
exemption, and

{8) Any other {etter or document filed
with or issued by the Internal Revenue
Service which, aithough it reiates to an
organization's tax exempt stalus as an
erganization described in section 501 (c]

or [d). does nct relate to that
organization's application for tex
exemption, within the meaning of
paragraph (d).

¢ 301.6704{a)-2 Public inspection of
material relating to pension and other
plans.

‘{a) Material open to inspection.
Except a8 provided in § 301.6104{a)-4
with respect to plans having fewer than
26 participants, an application for a
determination letter which is filed with
the Internal Revenue Service after
Seplember 2, 1574, together with
supporling documents [iled by the
epplicant in support of the epplication,
will be open to public inspection under
seclion 8104{a)(1){B} {i) and (ii). An
application for a determination letter
and supporting documents witl be open
to public inspection whether or not the
application’is withdrawn by the
spplicant, and whether or not the
Internal Revenue Service determines
that the plan, account, or annuity to
which the application relates is qualified
or that any related trust or custodial
account is exempt from tax. :

(b ) Docutnents included in the term
“application for a determination
lettar” —{1) Employees' pians and
individual retirement plans. For
purposes of this section, the term
“application for & determination letter”
includes the documents that an
applicant files with respect tc a request
that the Internel Revenue Service
determine the qualification of-—

{i) A pension, profit-sharing. or stock
bonus plan under section 401(a),

(ii) An annuity plan under section
403(a),

(iii) A bond purchase plan under
section 405(a), or

{iv) An individual retirement account
or annuity described in section 408 [(a),
(b} or (c).

(2) Tax exempt trusts or custodial
accounts. The term "application for a
determination letter” also includes the
documents an applicant files with
respect to & request that the Internal
Revenue Service determine the
exemption from tax under section 501(a)
of an organization forming part of a plan
or account described in subparagraph
(1) of this paragraph. or a custadial
gccount described in section 401(f).

(3} Muaster, prototype and pattern
plans. the term “application for a
determination letter” also includes
documents which an applicant files with
respect 10 a request for apsroval of a
master, prototype. pattern or other such
plan or account.

(4} Prescribed forms and application
letters. With respect to an applicatior
for s delermination letter described in

this paragraph {b) for which an
application form is preseribed, the
application for a deterrrunation letter
includes the form and all documents and
statements required to be filed in
connection with the form. With respect
to en applicetion for & determination
letter far which no application form is
prescribed, the application for a
determination letter includes the
application letter ard all documents and
statements the Internal Revenue Service
requires to be submitted with the
applicalioh letter,

(c) Documents not constituting an
“application for a determination letter".
The following are not applications for a
determination letter for purposes of this
section:

(1) An incomplete application that is
returned without action for proper
compietion,

{2} An application that ia returned
without action to the applicant for
failure to notify all interested parties in
accordance with the regulations under
section 7478 (relating 1o declaratory
judgments), and

{3} A request for a ruling as to
whether a proposed lransaction ia 8
prohibited transaction under section
4875.

(d) Supporting documents.
“Supporting documents”, as usegd with
respect to an epplication fora
determination letter which is open to
public inspection under this section,
means any statement or document
submitted in support of the application
which is not specifically required by the
application form or the internal Revenue
Service. Far exampie, a legal brief
submitted in support of an application
for s determination letter is a supporting
document.

(e} Applicant. For purposes of this
section, § 301.6104{a)}-3 {relating to
Internal Revenue Service letters and
documents open to public inspection)
and § 301.8104(a}-5 [relating to the
withholding of certain information from
public inspection). an “applicant”
includes, but is not limited to, an
employer, plan administrator (as defined
in section 414(g]), iabor union, bank, or
insurance company that files an
application for a determination letter,

§301.5104{a)-3 Public lspection of
Internal Revenue Service letters and
documents reiating to pension and other
plans.

(a) Jn general. Except as provided in
§ 301.6204{s]—4 with respect to plans
having fewer than 26 participants, 8
tetter or other document issved by the
Internal Revenue Service after
September 2, 1974, is open to public

50387
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inspection under section
§104(2){1](B){iv} and this sectiomn. il it is
issued with respect to—

{1} The qualification of a pension,
pralit-sharing or steck bonus plan under
section 403(z), an annuity plan under
section 403(a}, s bond purchase plan
under section 405(a). or an individuai
retirement account or annuity described
in section 408 (a}, {b] or [c). .

{2) The exemption from tax under
scction 501{a) of an organization forming
part of such a plan or account, or a
custodial eccount described in section
s01(f). or

(3} The approval of @ masier,
protatype, pattern or other such plan or
accouni

{t) Scz7e. Internal Revenue Service
letters and documents open to public
inspection under section
6104(e){1}{B){iv) and this section are not
limited 1o those issued in response to an
application for a delermination letter
described in § 301.6104(a}-2. They are,
however, limited to those issued by the
Internal Revenue Service to the person
or organization which either did or
could file an application for &
determination lettes for the plan,
account or annuity to which the letter or
document relates. If such & person or
organization designates a representative
having a power of attorney, however,
then the letter or document will be open
to inspection if issued to the
representative. For rules relating to
when a letter or document is issued, see
§ 301.6110-2(h}. Internal Revenue
Service letters and documents are open
to public inspection under section
B104(a)(1){B)(iv) and this section
whether or not the Internal Revenue
Service delermines that the plan,
account or annuity to which the letter or
document relates is qualified or that any
related trust or custodial account is
exempt from tix.

(e} Letters ar.d documents open lo
public inspection. Internu] Revenue
Service ietters and documents open to
public inspection undet seclicnr .
6104{a){1)[B)liv} and this section include,
but are not limited to:

{1) Determiration letters relating to
the qualific2tion of a plan. account or
annuity described in paragraph (a)(1) of
this section (see § 601.201 (c]).

(2) Technical sdvice memoranda [see
§ 601.201(n)(9}) reiating to the issuance
of such determination letters,

{3) Technical sdvice memoranda
relating to the contiruing qualification of
& plan, account or annuity previously
determined to be qualified. or 1o the
gualification of a plan. account or
aanuity for which no determination
letier has been issued,

L]

(4) Letters or documents revoking or
modifving any prior favorable
determination letter or denying the
qualification of a plan, account or
annuity for which no deicrmination
letter has becn issued,

{5) Determinetion iellers relating to
the exemption from tax of a trust or

.custodial account described in
paragreph (a}(2) of this section (see
§ 601.201 (0)(2)(i){5]). or

{6) Opinion letters refating to the
acceptability of the form of any master,
prototype or other such plan or account
{see § 601.201 (p) and {q)) ot nolification
letters issued with respect to pattern
plans.

{d) Extent letter or document open to
public inspection. A letter or document
issued by the Internal Revenue Service
is open to public inspection under
section 6104{&){1)(B)(iv) and his seclion
only 1o the extent it relates directly o
the qualification of a plan, account or
annuity, the exemption from tax of &
releted organization or custodial
account, or the spproval of & master,
prototype, pattern or other such plan.
Any part of the letter or document
which does not directly relate to such a
qualification, exemption or approval is
not open to public inspection. For
example, a letter to an employer which
concludes that an employee’s plan is not
qualified and the related trust is not tax
exempt will be open to public
inspection. However, that same letter
may slso assert an income tax
deficiency because employer
contributions to the trust are, therefore,
not deductible. In such a case, that part
of the letter relating to the tax deficiency
will be deleted belore the letter is
opened 10 public inspection.

{e) Letters or documents issued with
respect to tax return exomination. In the
case of an examination of a taxpayer's
relurn or considegation of a taxpayer's
claim for credit or refund, no letier or
document issued to the taxpayer before
the preliminary or “30-day" letter
described in § 60L105{d](1) is issued 10
the taxpayer will be open to public
inspection under section
6104{a)(1){B)(iv) and this section. The
"30-day™ letier and any statutory hotice
of deficiency subsequenily issued 1o the
taxpayer under section 6212 will be
open to public inspeclion to the extent
provided in paragraph (d) of this section.
If uny letter or documen! other than e
statutory notice of deficiency is issued
10 the taxpayer afler the "30-day™ letter
is issued, such letter or document will be
open to inspeclion to lhe extent
provided in paragraph (d) of this section
only if it finally resolves or otherwise
disposes of a pian qualification or tax

exemption issue raised in the "30-day™
ielter.

{f) Leiters or documents issued ofter
September 2. 3974. Section
6104[a}{1){B}{iv) and this section apply
1o Jetters of documents issued by the
Interna! Revenue Service after
September 2, 1974, even though the
rclevant application for & determination
letier or other initiating correspondence
from the applicant was filed with the
Internal Revenue Service before
September 2. 1974.

§301.6104{a)-4 Regquirement lor 26 or
more plan participantis.

(a) Inspection by plan porticipants. In
the case of & plan, annuity or account
described in § 301.6104(a)-2(b} and
§ 301.6104{a)~3(a} that has fewer than 26
participants, material described in
$8§ 301.6104(8)-2 and 301.5104(a}-3 as
cpen to public inspection is only open to
inspection by a plan participant or the
participant's authorized representative.
This limitation does not epply, however,
with respect to documents which an
applicant files with respect to 8 request
for approval of a master. prototype,
pattern ot other such plan (see .
§ 301.6104 {a)-2 (b){2)) or to opinion,

"notification ar cther such ietters issued

by the Internal Revenue Service with -
respect to such plans (see § 301.6104 {a)~
3 (a)(3)). .

(b} Determining number of plan
porticipants—q{1) In generul. For
purposes of delermining whether a plan
has fewer than 26 participants, the
number of plan participants will be the
number indicated on the mos! recent
annual return filed for the plan under
section 6058. Where an annual return
indicales the number of participants
both at the beginning and end of the
plan yvear. the number indicated on the
return means the number at the end of
the plan year. }f no annual return has
been filed for the plan, then the number
of plan participants will be the number
indicated on the most recent application
for a determination letter filed for the
plan. If, however, the number of plan
participants is increased prior to final
Internal Revenue Service action on the
application, the number of plan
participants will be that increased
number. R

(2} Decreasing numb  of plan
participants. If a plan ho'ing 26 or more
participants, as indicated on ap annual
return or application for & determination
lettet, subsequently files an annual
return indicating fewer than 26 plan
participants, then material relating to
the plan which is issusd or received by
the Intecnal Revenue Service after the
date the annual return is filed will be
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open \o inspection only by plan
participants or their authorzed
representatives. Similarly. if a plan
havinp 26 of more participants o
indicated on an annugl return of an
application for a determination tetter,
subsequently files an application for e
delermination letter which indicates
fewer than 26 plan participants. then
that application and related material, as
well 2y any other material relating to the
plan which is received or issued by the
Iniernal Revenue Service after the dale
of receipt of that application, will be
open to inspection only by plan
participants or their authorized
representatives. [n either case, material
open to public inspection pursuant to
the number of plan participants
indicated on previous annual returns or
epplications for a determination ]gtler
will remain open to public inspection.

(3) Increasing number of plan
paricipants. If a plan having fewer than
26 plan participants. as indicated on an
annual return or application for &
delermination letter, files a subsequent
return or application indicating 26 or
more plan participants, &l! the plan’s
prior applications and cther material
received or issued by the Internal
Revenue Service after September 2,
1074, will be open t¢ public inspection
regardless of the number of plan
parlicipants indicated on any prior
return or application.

(¢} Plan participant. Solely for
purposes of determining who is a plan
participant permitted to inspect material
relating to a plan having fewer that 26
participants. the term “plan participant”
includes. but is not limited to. former
employees (such as certain retired and
tcrminated employees) who have a
nonforfeitable right to benefits under the
plan. An individuel who is merely a
beneficiary of an employee or former
empliovee is not a plan participanl,
uniess the individual is & beneficiary of
a deceased former employee and is
receiving benefits or entitled to receive
future benefits undet the plan. The term
“plan participant” also includes the
sdmunistrator, executar, or trustee of the
estate of a deceased plan participant if
such administrator. executor, or Tuslee
is receiving benefits or entitied to
receive future benefiis under the plan in
kis or her official caracity. That
malerial may be avauable for inspection
10 an individual under this paragraph
does not constitule a determination by
the Internal Revenue Service that the
individua!l is a plan participant for any
purpose other than inspection under
seclion 6104(a}(1)(B).

() Authorized representotive.
"Authorized representalive” means the

representative of a plan participant
designated by the participant in writing
{0 inspect maleriai described in

§§ 301.6104(a)-2 end 301.6104{a}-3. The
documen! designating the aulhorized
representative must be signed by the
plan participant and must epecify that
the representative is autharized to
inspect the material. The document, or a
copy. must be filed with the office of the
Internal Revenue Service in which the
authorized representative is to inspect
the material. A copy which is
reproduced by s photographic process
need not be certified as a true and
correct copy of Lhe original.

$301.6104{s}-6 Withholding of certain
information frem publi¢ Inspection.

(3) Tax exempt organizations.—{1)
Trode secrets, palents, processes, styles
of work, or apporatus. An organizalion
whose application for tax exemption is
open to public inspection under section
6104{a)[1][A) and § 301.8104([a}-1 may in
writing request the withholding of
information contained in the application
or supperiing documents which relates
to any trade secret, patent, process,
style of work, or apparatus of the
organization. The information will be
withheld from public inspection if the
Commissioner determines that the
disclesure of such information would
adversely afiect the organizaetion.
Regyuests for withholding information
from public inspection should be filed
with the office with which the
prganization files the documents
containing the information. The request
must clear]y identify the material
desired to be withheld (the document,
page, paragraph, and line) and must
siale why the information should not be
open to public inspection. The
organization will be netified of the
Commissioner's determination as to
whether the information will be
withheld from public inspection. If the
Commissioner determines that the
information will be disclosed, the
organization will be given 15 days after
natification of the Commissioner's
decision to contest that decision belore
the document is disclosed.

{2) National defense material. The
Imernal Revenue Service will withhold
frem public inspection any information
which is submitted by an organization
whose application for tax exemption is
open to inspection under section
6104(a)(1){A) and § 301.6104(a}-1, il the
Commissioner determines that public
disclosure would adversely affect the
national defense.

{b) Pension ond other plons.—{1)
Applicant's exclusion of certasn
information. Except as provided in
subparagraph (2) of this paragraph.

information that. in the opinion of the
applicant, is of the type described in
section 6104 {a) {1} {C) or (D) should not
be included in an application for a
determination letter, supporting
documents. ot any other document open
to inspection under section 8104{a}{1)(B).
Accordingly, an applicant should not
include in &n application for a
delermination letter or supporting
documents confidential compensation
information as described in
subparagraph [4) of this paragraph;
Neither should an applicant include
infarmation relating to any trade secret,
patent, process, style of work or
apparatus, the disclosure of which
would be adverse to the applicant.

[2) Exception for separute document.
The rule that an applicant should
exciude from an application for a
determination letter of other documents
information of the type in section
6104({a){1) {C) or (D} does no! apply—

{i] In the case of the separate schedule
to certain epplicalions fora
determination letter which is provided
for the purpose of setting forth
confidential compensation information
{as described in subparagraph (4) of this
parsgraph} which must be submitted by
the applicant.

{ii) If the applicant determines that it
is impossible to provide the Internal
Revenue Service with sufficient

. information to support an application for

a delermination letter without

. submitting what is believed to be

information of the type described in
section 6104(a){1) {C] or (D). or

(iii} If the Interna) Revenue Service
requests that the applicant submit
information of the type described in
section 6104(a){1} (C} and (D).
In a case described in subdivision {ii) or
[iii) of this subparagraph, the applicant
is to set forth the information in a
document separate from the remainder
of the application for a determination
letter or other documents. The separate
document is to state why the
information is to be witheid from public
inspection under section 6§304{a){1} {C)
or (D). If the Internal Revenue Service
has not requested the information, the
separate document is to also state why
it is impossible to provide the Internal
Revenue Service sufficient information
to support the application fora
determination letter withiout including
infarmation which is to be withheld. The
separate document should clearly
identify the relevant portion of the
application for a determination letter or
other document {the document, page,
paragraph, and line) to which the
inlormation set forth in the separate
document relates. The Internal Revenue
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Service will withhold frora public
inspection (including inspeclion by a
piun participant or authorized
representative) information contained in
the separale documment il the
Commissioner determines that the

-information is in fact information of the

type described in section 6104{a)(1} [C)
or (D), and. in the case of information
relating to any trade secret, patent,
process, style of work or apparatus, the
Commissioner further determines thal
disclosure would be adverse to the
epplicant. If the Commissioner
determines thal the informalion will be
disclosed, the organization will be given
15 days siter notification of the
Commissioner's decision to contest the
decision before the document i3~
disclosed.

(3} Notional defense material. The
Internal Revenue Service will withhold
from public inspection [including
inspection by a plan participant or
authorized representative} any
information whick is included in an
application for 8 determination letter or
suppurting documents if the
Commissioner determines that public
disciosure would adversely affect the
national defense. The information will
be withheld whether or not submitted on
& separate document pursuant to .
subparagraph (2) of this paragraph.

[4) Confidential compensation
Information. If an application fora
determination ietter. supporting
document, or related letter or document
referred o in section §104{a}(1){B) and
§§ 301.6104(a}-2 and 301.6104{a}-3
contains information {including
aggregate figures) from which an
individual's compensation (inciuding
deferred compensation) mey be
ascertained, that information is not open
to public inspection {including
inspection by a plan participant or
authorized repr.-sentative). Confidential
compensation information includes the
amount of benefit a specific plan
participant may expect {o receive 8t
normal o varly retirement age and the
amount of the employer's contributions
under the plan that may be allocated to
a specific plan participant. However, so
long as & plan has more than one
participan), the amoun! of benefit
provided under the plan to plan
participants, in general, at normal or
ea:ly retirement age, or the amount of
the emplover's contributions under the
pian that are allocable to pian
porticipants, in general, does nol
constitule confidemtial compensation
information. Furthet, & description of the

. inspection. .

numbers of individuals covered and not
covered by a plan, Listed by

compensation range. does not canstitute
confidential compensation information.

§301.6104{a)5 Procedural rutes for

{a} Ploce of inspection; tax exempt
organizotions and pension and other
pians. Material relating either to tex
exempt organizations or to pension and
other plans that is open to public
inspection under section 6104(a)(1) and
§ 301.6104{a}-1 through § 301.6104{a}-3
will be made gvailabie far inspection at
the Freedom of Information Reading
Room, National Office, Internal Revenue
Service, 1111 Constitution Avenue NW,,
Washington, D.C. 20224, and in the
effice of any district director of internal
revenue.

{b) Reguest for inspection.—{1) Tax
exempt organizations and pension and
other plans; public inspection. Material
relating to either tax exempt
orpanizations or pension and other
plans that is open to public inspection
under section §104(a){1) and
§§ 301.6104(a)~1 through § 301.6104(a}-3
will be available for inspection only
upon request. If inspection at the
National Office is desired, a request
should be made in writing to the
Commissioner of Internal Revenue,
Attention: Freedom of Information
Reading Room, 1111 Constitution
Avenue, NW., Weshington, D.C. 20224,
Requests for inspection in the office of a
district director should be made in
writing lo the district director’s office.
The request must describe the matetial
to be inspected in reasonably sufficient
detail 5o that Internal Revenue Service
personnel can locate the material. If a
tax-exempt organization has more than
one application for tax exemption spen
to public inspection, or if a pension or
other plan has more than one
application for a determination letter
open to public inspection. only the most
recent application and related material
will be made available for inspection
unless the reguest states otherwise,

* Further, in the case of & pension or otker

plan. only Internal Revenue Service
documents issued or delivere after the
date of the filing of the most recent
application for a determination letter
wil! be made available for inspection,
unless the request states otherwise.

(2) Pension end other plans:

fnspection by plan participont or

outhorized representative. As described
in § 301.8104(a)—4. material relating to
plans having fewer than 26 participants
is only oper ta inspection by & plan
participant or authorized representative,

In the case of such a pian. the rules
described in subparagraph (1} of this

paragraph apply. The request for

inspection must include satisfactory
evidence 1ha! the person requesting
inspection is a plan participant {see

~——§ 301.6104{a}—4(c}} or an authorized -

representative of such a plan participant
within the meaning of § 301.6104[a)—4{d).

{c) Tirme and extent of inspection. A
person requesting inspection will be
notified when the material will be made
available far inspection, The material
will be made available for inspection at
times that will not interfere with its use
by the Internal Revenue Service or
exclude other persons from inspecting it.
In addition, the Commissioner or district
director may limit the number of
applications for tax exemption,
applications for & determination letter,
supporting documents, or letters and
documents issued by the Internal
Revenue Service that will be made
available to any person for inspection
on & given date. Inspection will be
aliowed only in the presence of an
Internal Revenue Service employee and
only during regular business hours.

(d} Copies. Notes may be taken of the
material open for inspection. Copies
may be made manually or. if a person
provides the equipment,
photographically at the place of
inspection. Photographic copying is
subject to reasonable supervision with-
regard to the facilities and equipment
used. A fee will be charged for copies of
the material furnished by the Internal
Revenue Service. Copies will be
certified upon reques!,

§§ 301.6104-2, 301.6104-3 and 301.8104-4
[Redesignated us §§ 301.6104(b)~1,
301.8104(c)-1, 301.6104{d}-1]

Par. 2 Sections 301.6104-2. 301.8104-3
and 301.6104—4 are redesignated
§§ 301.8104(b}-1, 301.6104{c}~1 and
301.8104[d)-1, respectively.

This Treasury Decision is issued
under the authority contained in
sections 6104(a)(1){A}. 6104{a)(1)[B). and
7805 of the Intermnal Revenue Code of
1954 {72 Stal 1660, 88 Stat 940, 68A Stat
917; 26 U.5.C. 6104(a){1)(A).
6104(2)¢1){B). 7805].

Roscoe L. Egger, Ir.,
Commissioner of Internal Revenue,

Approved: Seplember 14, 1882
Jobn E Chapoloa,

Assistont Secretary of the Treosury.
{FR Doc. h2-3052" Filed 11682 &:45 am]
BHLING CODE 4530014
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