Internal Revenue Service

memorandum

date: June 8, 2006
to: IRS Reports Clearance Office, Att'n: R. Joseph Durbala W:CAR:MP:FP:5:SP
/s/ Michael Rubin for

from: Martin L. Pippins, Manager, EP Technical Guidance and Quality Assurance
SE:T:EP:RA:G

subject: Additional hours for collection of information - OMB Control No. 1545-1673

This memo is to request an additional 19,950 hours to the existing 56,272 hours granted for the
collection of information provisions of OMB Control No. 1545-1673 as a result of the publication of Rev.
Proc. 2006-27, 2006-22 1.R.B. 945, on May 30, 2006. The subject OMB Control number was last
published as Rev. Proc. 2003-44, 2003-1 C.B. 1051. While it is anticipated that this revenue procedure
will be revised again before the current, valid OMB control number expires, it's unlikely any additional
hours will be requested. Hence, it is felt that it is important to forward this document to your office now.
The additions to the hours previously approved by the Office of Management and Budget are
described below. A complete supporting statement also is attached. The items that may have to be
revised by your office prior to the resubmission to OMB are highlighted in yellow. In addition, a draft
OMB Form 83-| also is attached. The actual revenue procedure is 55 printed pages in length and the
applicable issue of the IRB containing that revenue procedure is attached. Except for this paragraph,
each increase in hours (both by section and overall) has been underiined.

Section 4.05 describes certain amendments that can be made in the Employee Plans Compliance
Resolution System. We estimate that 600 employers will make such amendments annually. The
estimated burden per respondent is from 4 hour to 8 hours, with the average burden of 6 hours, for
a total estimated burden of 3,600 hours annually. This is an increase in 2,400 hours annually.

Section 6.05 requires employers to notify employees in the instance of the correction of excess
amounts or a failure to meet the limits on contributions under section 415. We estimate that 1,300
employers will take such action annually. The estimated burden per respondent is from 1 hourto 5
hours, with the average burden of 3 hours, for a total estimated burden of 3,900 hours annually.
This is an increase in 2,600 hours annually.

Sections 11.02-11.04 describe the requirements to submit a request for a voluntary compliance
statement. We estimate that 2,550 employers will make such submissions annually. The estimated
burden per respondent is from 8 hours to 16 hours, with an average burden of 12 hours, for a total
estimated burden of 30,600 hours annually. This is an increase in 9,784 hours annually.

A new section 11.11 was inserted and an Appendix E was added. These two provisions pertain to
the issuance of an acknowiedgement letter by the Service and require the insertion of data in
Appendix E (or a copy of Appendix E) by the plan sponsor or its representative in order for the
Service to issue an acknowledgement of receipt. We estimate that 2,550 empioyers, etc., will



make such requests annually. The estimated burden per respondent is from 15 minutes to 45
minutes with an average burden of 30 minutes for a total estimated burden of 1,275 hours annually.

A new section 11.14 describes how the submission package for requesting a compliance statement
should be assembled. We estimate that 2,550 employers, etc., will make submissions annually.
The estimated burden per respondent is from 1 hour to 2 hours with an average burden of 1.5 hours
for a total estimated burden of 3,825 hours annually.

In addition, what was section 11.11 and section 11.12 have been renumbered as section 11.12 and
section 11.13.

Section 13.01 describes the audit requirements for the audit closing agreement program for 403(b}
plans. Generally, the audit closing agreement program is available in the instance of an
Operational Failure of a 403(b} plan. However, that section provides that the audit closing
agreement program for 403(b) plans is not available for Operational Failures that relate to a misuse
or diversion the assets of a 403(b) plan. We estimate that 19 employers will enter into closing
agreements under the audit closing agreement program for 403(b) plans annually. The estimated
burden per respondent is from 2 hours to 12 hours with an average burden of 8 hours for a total
estimated burden of 171 hours annually. This is an increase of 66 hours annually.

The total burden for this submission is 19,434 responses (for a net decrease of 6,588 responses as
a result of an extension of items that are eligible for self-correction), by 3,745 respondents (for a net
decrease of 547 respondents/recordkeepers as a result of an extension of items that are eligible for
self-correction) and an increase to 76,222 hours (for an overall increase of 19,950 hours) as a resuit
of increased complexities of cases that are being submitted.

Of course, the number of hours in the revenue procedure is in addition to hours already requested
in various forms, regulations, etc.

Attachments



26 CFR 604 202: Closing agreements.

Rev. Proc. 2006-27

TABLE OF CONTENTS
PART I. INTRODUCTION TO EMPLOYEE PLANS COMPLIANCE RESOLUTION SYSTEM

SECTION 1. PURPOSE AND OVERVIEW

DT PUIPOSE. . e e e e 948
02 General principles underlying EPCRS. . e 948
B B T 948
SECTION 2. EFFECT OF THIS REVENUE PROCEDURE ON PROGRAMS
01 Effect Onprograms. .. ... ..o o e e 949
02 Fuilere enRancemMents. ... ... .. o e e e 949
PART II. PROGRAM EFFECT AND ELIGIBILITY
SECTION 3. EFFECT OF EPCRS; RELIANCE
01 Effect of EPCRS on Retirement Plans.. . . e i e 950
02 Complianee SIGremernt. . ... e e 950
03 Orhertaxes and penalties. .. . e 950
D4 Reliance. ..o e i 350
SECTION 4. PROGRAM ELIGIBILITY
O EPCRS PrOGrams. .. ... oot e et e e e e s e e e e et e e e e 930
02 Effect of examinarion. .. ... ... e 950
03 Favorable Letter reqUIrement. || ... . . e e e 950
04 Established practices and procedures.. .. ... .. e e 950
05 Correction by plan amendment. ... . e e 951
06 Submission for a determination lefter. .. .. . . . e 951
07 Availabitity of correction of Emplover Eligibifity Fatlure. . ... ... . i e 951
08 Availability of correction of a terminated plan. ... ... e 951
09 Avadability of correction of an Orphan Plan. ... ... i 951
A0 Availabifity of correction of § 457 plans.. .. L 951
A1 Egregious failures. o 51
A2 Diversion or misuse of plan assets.. ... e 952
A3 Abusive tax avoidance tFARSACHONS. ... . i e 952
PART III. DEFINITIONS, CORRECTION PRINCIPLES, AND RULES OF GENERAL APPLICABILITY
SECTION 5. DEFINITIONS
Ol Definitions for Qualified Plans.. . e, e 952
02 Definirions for 403(D) Plans. . e . 953
03 Under Examinatlon. ... ... . i e e 954
4 SE P e 955
05 SIMPLEIRA Plan.. 955
06 Definitions for Orphan Plans. ... . 955
SECTION 6. CORRECTION PRINCIPLES AND RULES OF GENERAL APPLICABILITY
01 Correction principles; riles of general applicabilitv. . ... ... . 955
02 Correction principles. . e 955
03 Correction of an Employer Eligibility Failure (.. .. i i i 057

May 30, 2006 945

2006-22 I.R.B.



04 Correction of a failure to obtain spousal consent. ... ... .. . e 957

AN Correction by plan amendmient. ... .. . e 957
06 Special rules relating to Excess Amoums. ................... ..., e 957
07  Rules relating to reporting plan loan fuilures. ... e 958
08  Correction under statute or Fegul@iions. ... o e e 958
D9 Matters SuBJECt 10 €XCISE TUXES. ... Lo oo e e e e e e e e 058
A0 Correction for SEPs and SIMPLE IRA Plans. . .o e e 959
A1 Confidentiality and disclosure. ... e 959
A2 Noeffect on other law. . o e e e e e 959

PART IV. SELF-CORRECTION (SCP)
SECTION 7. IN GENERAL

SECTION 8. SELF-CORRECTION OF INSIGNIFICANT OPERATIONAL FAILURES

D1 Requirements................ e e e e e e 260
02 Factors. ............ e e e e e e e e e e e 060
03 Multiple failures. . . e 960
M EXamples. o e 960
SECTION 9. SELF-CORRECTION OF SIGNIFICANT OPERATIONAL FAILURES
O Requirements. .. ... e 960
02 Correction period. . ... .. . e e e 960
03 Correction by plan amendment. ... e 961
04 Substantial completion of coOrrection.. ... . . e 961
BT 0 07 7 - - 961

PART V. VOLUNTARY CORRECTION WITH SERVICE APPROVAL (VCP)

SECTION 0. VCP PROCEDURES

B VOP requirements.. . ... ..t ettt et e e e 9561
02 HMentification of failures.. . . e e 961
03 Effect of VOP submission on eXxamin@tion. ... ... .. ... et e 961
04 No concurrent examinailon QCIIVIEY.. . ... . oo e e e e 961
05 Determination letter application for plan amendments related 1o a VCP submission. . ...................... 962
06 Determination letter applications not related to o VOP submission. . ........... ... .. ... oo, 962
0T  Processing of SHBRIISSION.. .. . .. . i ettt e e et e e 0962
D8 Complianee SIQIEMent. . ... ... ... .. ittt e e e e 963
09 Effect of compliance statement on examinaiion. ... ... ... ... .o e 963
A0 Special rules relating 1o Anonvmous (John Doe) Submissions.. ... .. .. e 963
A1 Special rules relating to Group Submissions. . ... ... i i e e 964
A2 Multiemplover and multiple emplover plans. .. ... . e 964

SECTION 11. APPLICATION PROCEDURES FOR VCP

D General rules. . .. o e e 965
02 Subntission requirements.. ... .. e e 965
03 Required docments. ... . e e 965
04 Date fee due generally. .. ..o e e 966
05  Additional fee due for SEPs, SIMPLE IRA Plans and Group Submissions. .. ... . ... ....... ... ..., 066
06 Signed submission.. ... ... e 966
07 Power of QUOIrNey Fequirements. . ... .. ..ot 966
08 Penalty of perjury statement. ... ... e 966
O T < { . 266
O Designation. .. .. e e e e 966
A1 Acknowledgement letter.. . .. o e 966
A2 VOP muiling address. ... o 966

2006-22 I.R.B. 946 May 30, 2006



A3 Maintenance of copies of SUBIISSIONS. .. ... o 266

A4 Assembling the submisSion. ... e 066
SECTION 12. VCP FEES
B O T o 567
02 VCP fees for Qualified Plans and 403(h) Plans. ... .. . i e et e e %67
03 VOP fee for nonamenders. . .. e H6R
D4 VP fee for Group Submission.. ... .. e e 968
D5 VCP fee for SEPs and SIMPLE IRA PIans.. .. ... . . e et 968
D6 VOP fee for egregious Failures. . e 968
07 Establishing the number of plan participants. (. ... . e 968

PART VI. CORRECTION ON AUDIT (AUDIT CAP)

SECTION 13. DESCRIPTION OF AUDIT CAP

01 Audit CAP requirements. .. ... . ittt e et et e e e 968
02 Payment of SQRCHON. . ... .. ot e, 968
03 Additional requirements.. .. ... L e e 968
04 Failure to reach resolution. ... ... .. e 968
D5 Effect of closing agreement. ... ... . e e 968
00 Other provedural rules.. ... e e 269
SECTION 14. AUDIT CAP SANCTION
O Determination of SGrotion. . ... ... e 2969
02 Factors considered. . ... .. e e e e 969
03 Transferred Assets.. .. ... e 369
D4 Fee for nonamenders discovered during the determination letter application process not related to a VCP
SUPHRESSEOTE. .. o i e 969

PART VII. EFFECT ON OTHER DOCUMENTS; EFFECTIVE DATE; PAPERWORK REDUCTION ACT

SECTION 15. EFFECT ON OTHER DOCUMENTS

01 Rev. Proc. 200344 modified and superseded.. ... ... .. . e 970
SECTION 16. EFFECTIVE DATE. .ot i e e e e i e et e e e iaieaaes 970
SECTION 17. PAPERWORK REDUCTION ACT. .. oo e et e e e e e e e 970
DRAFTING INFORMATION

APPENDIX A: OPERATIONAL FAILURES AND CORRECTION METHODS

AU General ritle. . oo e e e e e 970
02 Failure to properly provide the minimmum top-heavy benefit under § 416 to non-key employees. ... ... .. .... 970
03 Failure to satisfy the ADP test set forth in § 4G1(k)(3), the ACP test set forth in § 401(m}(2), or, for plan years

beginning on or before December 31, 2001, the multiple use test of § 401m}9). . ... ... ... ... . .. 970
04 Failure 1o distribute elective deferrals in excess of the § 402(g) limit (in contravention of § 40Ha)(30}).... ... 971
05 Exclusion of un eligible employee from all contriburions or accruals under the plan for one or more plan

27 P 571
06 Failure ta timely pay the minimum distribution required under § 401a)9). .. ... ... .. ... ... .. ......... 972
07 Failure to obtain participant or spousal consent for a distribution subject to the participant and spousal

consent rules under §§ 401{a)(11), 41 a)(1]), and 417, . . 972
08 Failure to satisfy the § 415 limits in a defined contribution plan. ... .. ... ... .. .. . . . i 972

May 30, 2006 947 2006-22 I.R.B.



APPENDIX B: CORRECTION METHODS AND EXAMPLES; EARNINGS ADJUSTMENT METHODS AND EXAMPLES

SECTION 1. PURPOSE, ASSUMPTIONS FOR EXAMPLES AND SECTION REFERENCES

DL PUEPOSE. . e e e e 9772
02 Assamptions for Examples. .. e 973
03 Section References. . .. . e e e e e Q73
SECTION 2. CORRECTION METHODS AND EXAMPLES
DT ADPIACP Failures. .o et et e e e e 973
02 Exclusion of Otherwise Eligible Employees.. . ... . o e e 974
03 Vesting Fallures. . oo e e e e e e 980
A S Faires. e e 980
05 Correction of Other Overpavment Faillres. ... ... e e 982
06 §40Ha)i7) Failures. .. ........... e e e e e e e e e e e, 982
{7 Correction by Amendment.. ... ... ... .. . e e e e 983
SECTION 3. EARNINGS ADJUSTMENT METHODS AND EXAMPLES
01 Earnings Adjustment Methods. ... o 984
02 R ples. e e s 985
APPENDIX C: VOP CHE CK LI T . L it e e et ettt et e et ettt e et et e e s 989
APPENDIX D: SAMPLE FORMATS FOR VCP SUBMISSIONS ... e 992
APPENDIX E: ACKNOWLEDGEMENT LETTER . ... ... e e e e e 998
APPENDIX F: VCP SAMPLE SUBMISSION FOR INTERIM NONAMENDERS . ... ... ... ... ... ............ 999

PART L INTRODUCTION TO
EMPLOYEE PLANS COMPLIANCE
RESOLUTION SYSTEM

SECTION 1. PURPOSE AND
OVERVIEW

.01 Purpose. This revenue procedure
updates the comprehensive system of
correction programs for sponsors of retire-
ment plans that are intended to satisfy the
requirements of § 401(a), 403(a), 403(b),
408(k), or 408(p) of the Internal Revenue
Cade (the “Code™), but that have not met
these requirements for a period of time.
This system, the Employee Plans Com-
pliance Resolution System {(“EPCRS™),
permits plan sponsors to correct these
failures and thereby continue to provide
their employees with retirement benefits
on a tax-favered basis. The components
of EPCRS are the Self-Correction Pro-
gram (“SCP™), the Voluntary Correction
Program (“VCP”}, and the Audit Closing
Agreement Program (*Audit CAP™).

02 General principles  underlying
EPCRS. EPCRS is based on the following
general principles:

2006-22 \.R.B.

Sponsors and other administrators of
cligible plans should be encouraged to
establish administrative practices and
procedures that ensure that these plans
are operated properly in accordance
with the applicable requirements of
the Code.

Sponsors and other administrators of
eligible pluns should satisfy the appli-
cable plan document requirements of
the Code.

Sponsors and other administrators
should make voluntary and timely cor-
rection of any plan failures, whether
involving discrimmation in favor of
highly compensated employees, plan
operations, the terms of the plan doc-
ument, or adoption of a plan by an
ineligible employer. Timely and effi-
cient correction protects participating
employees by providing them with
their expected retirement benefits, in-
cluding favorable tax treatment.
Voluntary compliance is promoted by
providing for limited fees for volun-
tary corrections approved by the Ser-
vice, thereby reducing employers” un-
certainty regarding therr potential tax
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liability and participants’ potential tax
liabitity.

® TFees and sanctions should be grad-
uated in a series of steps so that
there is always an incentive to cor-
rect promptly.

® Sanctions for plan failures identified
on audit should be reasonable in light
of the nature, extent, and severity of the
violation.

® Administration of EPCRS should be
consistent and uniform.

* Sponsors should be able to rely on the
availability of EPCRS in taking correc-
tive actions to maintain the tax-favored
status of their plans.

03 Overview. EPCRS includes the fol-

Iowing basic elements:

*  Self-correction (SCP). A Plan Sponsor
that has established compliance prac-
tices and procedures may, at any time
without paying any fee or sanction,
correct insignificant Operational Fail-
ures under a Qualified Plan or a 403¢(h)
Plan, or a SEP or a SIMPLE IRA Plan,
provided the SEP or SIMPLE IRA
Plant is established and maintiined on
a document approved by the Service.
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In addition, in the case of a Qualified
Plan that is the subject of a favorable
determination letter from the Service
or in the case of 2 403(b) Plan, the Plan
Sponsor generally may correct even
significant Operaticnal Failures with-
out payment of any fee or sanction.

*  Voluntary correction with Service ap-
proval (VCP). A Plan Sponsor, st any
time before audit, may pay a limited
fee and receive the Service’s approval
for correction of a Qualified Plan,
403(b) Plan, SEP or SIMPLE IRA
Plan. Under VCP, there are special
procedures for anonymous submis-
sions and group submissions.

*  Correction on audit (Audit CAFP). If a
failure (other than a failure corrected
through SCP or VCP) is identified on
audit, the Plan Sponsor may correct
the failure and pay a sanction. The
sanction imposed will bear a reason-
able relationship to the nature, cxtent,
and severity of the failure, taking into
account the extent to which correction
occurred before audit.

SECTION 2. EFFECT OF THIS
REVENUE PROCEDURE ON
PROGRAMS

D01 Effect on programs. This revenue
procedure modifies and supersedes Rev.
Proc. 2003-44, 2003-1 C.B. 1051, which
was the prior consolidated statement of the
correction programs under EPCRS. The
modifications to Rev. Proc. 2003—44 that
are reflected in this revenue procedure in-
clude:

® providing that if the Plan Sponsor cor-
rects the failures in accordance with
the requirements of this revenue pro-
cedure, the plan will be treated as sat-
istying § 401(a), § 403(b), § 408(k),
or § 408(p), as applicable, for purposes
of applying § 3121(a)(5) (FICA taxes)
and § 3306(b)(5) (FUTA taxes) (sec-
tion 3.01)

* revising the requirements for submit-
ting a determination letter application
when correcting certain Qualification
Failures by plan amendment {sections
4.06, 1008, and 11.03(3))

® clarifying that an egregious failure in-
cludes providing more favorable ben-
efits to an owner based on a purported
collective bargaining agreement where

May 30, 2006

there has in fact been no good faith bar-
gaimng (section 4.11)

providing rules relating to the avail-
ability of programs under EPCRS in
cases where the plan or plan sponsor
is a party to an abusive tax avoid-
ance transaction (sections 4.13 and
11.02¢11)

updating the definition of Favorable
Letter (section 5.01{4))

revising provisions affecting 403(b)
plans by revising the definition of Ex-
cess Amounts {scction 5.02(3))
updating the definition of Under Ex-
amination {section 5.03)

expanding VC and Audit CAP to
terminating Orphan Plans and, with
respect to those plans, providing for
a possible exception to the require-
ment for full correction and a waiver
of the VCP fee in appropriate circum-
stances (sections 5.006, 6.02(5)(f), and
12.02(3))

adding a correction method for certain
plan loan failures {sections 6.02{6)
and 6.07), including adding a correc-
tion methaod for a plan that permits
plan loans opcrationally but dees not
have the appropriate plan loan lan-
guage (Appendix B 2.07(2))

revising the correction method for a
failure to include an eligible employee
in a cash or deferred arrangement un-
der § 401(k) {section 6.02(7), Appen-
dix A .05, and Appendix B 2.02)
adding an altermative correction
method for a failure to obtain spousal
consent (section 6.04(2){c))

revising provisions affecting 403(b)
plans by eliminating the term Total
Sanction Amount and replacing it
with the term “Maximum Payment
Amount” and eliminating cotrrection
by retention of Excess Amounts (sec-
tions 5.02{(4) and 6.06(2)}

providing that as part of both VCP
and Audit CAP, if the failure involves
the failure to satisfy the minimum
required distribution requirements of
§ 401(a)(9), the Service will waive the
excise tax requirements of § 4974 in
appropriate cases (section 6.09(2))
expanding excise tuxes that the Service
may not pursue (section 6.09%(3) and
4))

clarifying the scope of a compliance
statement issued with respect to certain
nonamender failures
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*®* clarifying submission procedures for
Anonymous  Submissions  (section
10.10}, and Group Submissions (sec-
tion 10.11)

* revising the acknowledgement proce-
dures of receipt of a submission (sec-
tion L1.11 and new Appendix E — Ac-
knowledgement Letter)

*  providing a submission assembly pro-
cedure (section 11.14)

*  reducing the compliance fee for a plan
where the sole failure is the failure to
satisfy the minimum distribution rules
for 50 or fewecr employees (section
12.02(2))

®* reducing the compliance fee for a plan
where the sole failure is the failure to
timely adopt certain plan amendments
(section 12.03)

® reducing the general compliance fee
for SEPs and SIMPLE IRAs (section
12.05)

* adding a fee schedule for plans in the
determination letter process found 1o
be nenamenders of tax law changes
{section 14.04)

* providing that if a nonamender fail-
ure is discovered during an Employee
Plans Examination, then it is expected
that the applicable sanction will be
greater than the applicable fee under
section 14.04 (section 14.02)

* providing a streamlined submission
procedure for certain nonamender fail-
ures {Appendix F)

02 Future enhancements, (1) It is ex-
pected that the EPCRS revenue procedure
will continue to be updated from time to
time, including, as noted above, further
improvements to EPCRS based on com-
ments previously received. In addition,
the Service and Treasury continue to in-
vite further comments on how to improve
EPCRS. Comments should be sent to:

Internal Revenue Service
Attention: SE; T:EP:RA:VC
1111 Constitution Avenue, NW
Washington, D.C. 20224

(2) Comments are requested for certain
specific 1ssues under EPCRS. First, com-
ments are requested regarding methods
to correct a failure to provide an eligi-
ble employee the opportunity to make a
catch-up contribution that is permitted
under the terms of the ptan and § 414(v).
(Sec 6.02(7) and Appendix B 2.02.) Sec-
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ond, given that § 402A permits a § 401(a)
or 403(b) plan to offer employees the op-
portunity to designate clective deferrals as
Roth contributions for taxable years begin-
ning after December 31, 2005, comments
are requested regarding methods to correct
a failure to provide an eligible employee
with the opportunity to make elective de-
ferrals for a plan that permits an eligible
employee to designate elective deferrals
as Roth contributions. Third, the correc-
tion mechanism in current §1.415-6(b¥6)
of the Income Tax Regulations is not
included in the regulations that were pro-
posed under § 415 (70 FR 31214) and
published on May 31, 2005. The preamble
to the proposed regulations provides that
the correction mechanism (for excess an-
nual additions) will be included in EPCRS
tn the future. It 1s expected that correction
mechanism will in any event continue to
be available under EPCRS, including un-
der SCP where correction of a significant
operational failure is permitted. Accoerd-
ingly, comments are requested regarding
the applicable correction methods for this
failure. Comments are also requested
on whether the comection mechanisms
provided for in current §1.415-6(b}06),
including the maintenance of suspense
accounts, should be retained as options
under EPCRS, or whether correction of
excess annual additions should be treated
as excess amounts under this revenue
procedure (i.e., distributed or forfeited,
as appropriate). Fourth, comments are
requested regarding whether additional
correction methods are needed in order
for plans to take advantage of the fidu-
ciary safe harbor recently issued by the
Department of Labor for Orphan Plans
{71 FR 20820) where the plan is subject
to the requirements of §§ 401(a)(11) and
417 in hight of the ability to satisfy those
requirements by purchase of 2 commercial
annuity contract.

PART 1I. PROGRAM EFFECT AND
ELIGIBILITY

SECTION 3. EFFECT OF EPCRS;
RELIANCE

D1 Effect of EPCRS on retirement
plans.  For a Qualificd Plan, a 403(b)
Plan, a SEP, or a# SIMPLE IRA Plan, if
the eligibility requirements of section 4
are satisfied and the Plan Sponsor cor-

2006-22 L.R.B.

rects a fatlure in accordance with the
applicable requirements of SCP in section
7, YCP in sections 10 and 11, or Audit
CAP in section 13, the Service will not
treat the retirement plan as failing to meet
§ 401(a), § 403(b), § 408(k)}, or § 408(p),
as applicable. Thus, for example, if the
Plan Sponsor corrects the failures in ac-
cordance with the requirements of this
revenue procedure, the plan will be treated
as satisfying § 401(a), § 403(b), § 408(k),
or § 408(p). as applicable, for purposes of
applying § 3121(a}5) (FICA taxes) and
§ 3306(b)(5) (FUTA taxes).

02 Compliance statement. If a Plan
Sponsor or Eligible Organization receives
a compliance statement under VCP, the
compliance statement is binding upon the
Service and the Plan Sponsor or Eligible
Organization as provided in section 10.09.

.03 Other taxes and penalties. See sec-
tion 6.09 for rules relating to other taxes
and penalties.

04 Reliunce. Taxpayers may rely on
this revenue procedure, including the relief
described in section 3.01.

SECTION 4. PROGRAM ELIGIBILITY

01 EPCRS Programs. (1} SCP. SCP
is available only for Operational Failures.
Qualified Plans and 403(b) Plans are eligi-
ble for SCP with respect to significant and
insignificant Operational Failures. SEPs
and SIMPLE IRA Plans are eligible for
SCP with respect to insignificant Opera-
tional Failures only.

(2) VCP. Qualified Plans, 403(b} Plans,
SEPs and SIMPLE IRA Plans are eligible
for VCP. VCP provides general proce-
dures for correction of all Qualification
Failures: Operational, Plan Document,
Demographic, and Employer Eligibility.

(3) Audit CAP. Audit CAP is available
for Qualified Plans, 403{b) Plans, SEPs
and SIMPLE IRA Plans for correction of
all failures found on examination that have
not been corrected in accordance with SCP
or VCP.

(4) Eligibility for other arrangements.
The Service may extend EPCRS to other
arrangements.

.02 Effect of examination. If the plan or
Plan Sponsor is Under Examination, VCP
is not available and SCP is only available
as follows: while the plan or Plan Sponsor
is Under Examination, insignificant QOp-
erationat Failures can be corrected under
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SCP; and, if correction has been completed
ot substantially completed before the plan
or Plan Sponsor is Uader Examination,
correction of stgnificant Operational Fail-
ures can be completed under SCP.

.03 Favorable Letter requirement. The
provisions of SCP relating to significant
Operaticnal Failures {see section 9) are
available for a Qualified Plan only if the
plan is the subject of a Favorable Letter.
The provisions of SCP relating to insignif-
icant Operational Failures (see section 8)
are available for a SEP but only if the
plan document consists of either (i) a valid
Model Form 5305-SEP or 5305A-SEP
adopted by an employer in accordance
with the instructions on the applicable
form (see Rev. Proc. 2002-i0, 20021
C.B. 401}, or {11) a prototype SEP that has
a current favorable opinion letter which
has been amended in accordance with
the procedures set forth in Rev. Proc.
2002~10, The provisions of SCP relating
to insignificant Operational Failures (see
section B) are available for a SIMPLE
IRA Plan but only if the ptan document
consists of either () a valid Model Form
5305-SIMPLE or 5304-SIMPLE adopted
by an employer in accordance with the in-
structions on the applicable form (see Rev.
Proc. 2002-10), or {ii) a current favorable
opinion letter for a Plan Sponsor that has
adopted a prototype SIMPLE IRA Plan
which has been amended in accordance
with the procedures set forth in Rev. Proc.
2002-10.

04 Established practices and proce-
dures. In order to be eligible for SCP, the
Plan Sponsor or administrator of a plan
must have established practices and pro-
cedures (formal or informal) reasonably
designed to promote and facilitate over-
all compliance with applicable Code re-
quirements. For example, the plan ad-
ministrator of a Qualified Plan that may
be top-heavy under § 416 may include in
its plan operating mannal a specific an-
nual step to determine whether the plan
is top-heavy and, if so, to ensure that the
minimum contribution reguirements of the
top-heavy rules are satisfied. A plan docu-
ment alone does not constitute evidence of
established procedurcs. In order for a Plan
Sponsor or admunistrator to use SCP, these
established procedures must have been in
place and routinely followed, and an Oper-
ational Failure must have occurred through
an oversight or mistake in applying them.
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In addition, SCP may also be used in sit-
vations where the operational failure oc-
curred because the procedures that were
in place, while reasonable, were not suffi-
cient to prevent the occurrence of the fail-
ure. In the case of a failure that relates to
Transferred Assets or to a plan assumed in
connectton with a corporate merger, acqui-
sition, or other similar employer transac-
tion between the Plan Sponsor and spon-
sor of the transferor plan or the prior plan
sponsor of an assumed plan, the plan is
considered to have established practices
and procedures for the Transferred Assets
if such practices and procedures are in
effect for the Transferred Assets by the
end of the first plan year that begins after
the corporate merger, acquisition, or other
similar transaction.

05 Correction by plan amendment. (1)
Availability of correction by plan amend-
ment in VCP and Audit CAP. A Plan Spon-
sor may use VCP and Audit CAP for a
Qualified Plan to correct Plan Document,
Demographic, and Operational Failures by
a plan amendment, including correcting an
Operational Failure by plan amendment to
conform the terms of the plan to the plan’s
prior operations, provided that the amend-
ment complies with the requirements of
§ 401(a), including the requirements of
§% 401(a)(4), 410(b), and 411(d)6). In
addition, a Plan Sponsor may correct an
Operational Failure by plan amendment
to amend the plan to the extent neces-
sary to reflect the corrective action. For
example, if the plan failed to satisfy the
average deferral percentage (“ADP™) test
required under § 401(k}3) and the Plan
Sponsor must make qualified nonelective
contributions not already provided for un-
der the plan, the plan may be amended
to provide for qualified nonelective con-
tributions, Except as provided in section
4.06, the issuance of a compliance state-
ment does not constitute a determination as
to the effect of any plan amendment on the
qualification of the plan.

(2} Availability of correction by plan
amendment in SCP. A Plan Sponsor may
use SCP for a Qualified Plan to correct an
Operational Failure by a plan amendment
in order to conform the terms of the plan
to the plan’s prior operations only to cor-
rect Operational Failures listed in section
2.07 of Appendix B. These failures must
be corrected in accordance with the cor-
rection methods set forth in section 2.07 of
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Appendix B. SCP is not otherwise avail-
able for a Plan Sponsor to correct an Oper-
ational Failure by a plan amendment. Any
plan amendment must comply with the re-
guirements of § 401(a), including the re-
gquirements of §§ 401(a)(4). 410(b), and
411(d)(6).

06 Submission for a determination
letter. (1) Under VCP and Audit CAP,
a determination letter will be issued to
correct a nonamender failure. In addition,
a determination letter may be issued (a)
to correct a failure in a plan that is either
submitted under VCP or that is being ex-
amined during the last 12 menths of the
plan’s remedial amendment cycle, as de-
fined in section |3 of Rev. Proc. 200566,
2005-37 LR.B. 509 (an “on-cycle” filing).
or (b} to correct a failure in either a VCP
filing submitted for a terminating plan or
a terminating plan under examination. For
this purpose, the term “nonamender fail-
ure’” means a failure to amend the plan to
reflect a change in a gualification require-
ment within the plan’s applicable remedial
amendment period, as set forth in Rev,
Proc. 2005-66. A change in a qualifica-
tion requirement includes a change arising
from a statutory change, or a change in
the requirements provided in regulations
or other guidance published in the Internal
Revenue Bulletin, A determination letter
issued under VCP with respect to a nona-
mender failure will include onty a determi-
nation on all applicable laws with respect
to which the remedial amendment period
has expired. Notwithstanding the above, a
determination letter will not be issued with
respect to a failure to amend a plan timely
for (a) good faith plan amendments for the
Economic Growth and Tax Relief Rec-
onciliation Act of 2001, Pub. L. 107-16
(EGTRRA), within the period described in
Notice 200142, 2001-2 C.B. 70, includ-
ing those changes listed in Notice 2005-3,
2005-3 LR.B. 337, (b} plan amendments
for the final and temporary regulations
under §401(a)(9) as they appeared in the
Apni 1, 2003, edition of 26 CFR Part
i {the § 40l{a)% final and temporary
regulations) within the period described
in Rev. Proc. 200229, 2002-1 C.B.
1176, as modified by Rev. Proc. 2003-10,
2003-1 C B. 259, and (c) interim amend-
ments as provided in section 5 of Rev.
Proc. 2005-66. The preceding sentence is
not applicable if (i) the failure is submitted
in a YCP filing made during an on-cycle
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year, (ii} the plan is being examined dur-
ing an on-cycle year, (i} the failure is
submitted in a VCP filing for a terminat-
ing plan, or (iv} the plan is a terminating
plan Under Examination. Except as pro-
vided in section 10.08, in cases where
a determination letter is not issued with
respect to failures corrected through plan
amendment, the issuance of a compliance
statement or closing agreement will con-
stitute a determination as to the effect of
any plan amendment on the qualification
of the plan. Notwithstanding any other
provision of this section 4.06, the Service
reserves the right to require the submis-
ston of a determination letter application
with respect to any amendment proposed
or adopted to correct any Qualification
Failure under VCP or Audit CAP.

(2) In the case of any correction of an
Operational Failure through plan amend-
ment under SCP, as permitted under sec-
tion 4,05(2), a Plan Sponsor must subimit
a determination letter application. The de-
termination letter appiication must be sub-
mitted before the end of the plan’s applica-
ble remedial amendment peniod described
in Rev. Proc. 2005-66. As part of the de-
termination letter submission, the amend-
ment under SCP must be identified as such
in the cover letter.

A7 Availability of correction of Em-
plover Eligibitity Failure. SCPis gotavail-
able for a Plan Sponsor to correct an Em-
ployer Eligibility Failure.

08 Availability of correction of a ter-
minated plan. Correction of Qualification
Failures in a terminated plan may be made
under VCP and Audit CAP, whether or not
the plan trust is still in existence.

09 Availability of correction of an Or-
phan Plan. An Orphan Plan that is termi-
nating may be corrected under VCP and
Audit CAP, provided that the party acting
on behalf of the plan is an Eligible Party,
as defined in section 5.06(2).

AQ Availability of correction of § 457
plans. Submissions relating 10 § 457(b} el-
igible povernmental plans will be accepted
by the Service on a provisional basis out-
side of EPCRS through standards that are
similar to EPCRS.

A1 Egregious fuilures. SCP is not avail-
able to correct Operational Failures that
are egregious. For example, any of the
following would be considered egregious:
(a) a plan bas consistently and improp-
erly covered only highly compensated em-
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ployees; (b) a plan provides more favor-
able benefits for an owner of the employer
based on a purported collective bargain-
ing agreement where there has in fact been
no good faith bargaining between bona
fide employee representatives and the em-
pleyer (see Notice 2003-24, 2003-1 C.B.
853, with respect to welfare benefit funds};
or {c) a contribution to a defined contri-
bution plan for a highly compensated em-
ployee is several times greater than the dol-
lar limit set forth in § 415, VCP is avail-
able to correct egregious failures; how-
ever, these failures are subject to the fees
described in section 12.06. Audit CAP
also is available to correct egregious fail-
ures,

12 Diversion or misuse of plan assets.
SCP, VCP, and Audit CAP are not avail-
able to correct failures relating to the di-
version or misuse of plan assets.

13 Abusive tax avoidance transactions.
(1) Effect on Programs. (a) SCP. With re-
spect to SCP. in the event that the plan or
the Pian Sponsor has been a party to an
abusive tax avoidance transaction (as de-
fined in section 4.13(2)), SCP is not avail-
able to correct any Operational Failure that
is directly or indirectly related to the abu-
sive tax avoidance transaction.

{(by VCP. With respect to VCP, if the
Service determines that a plan or Plan
Sponsor was, or may have been, a party to
an abusive tax avoidance transaction (as
defined in section 4.13(2)), then the matter
will be referred to the Internal Revenue
Service’s Employee Plans’ Tax Shelter
Coordinator. Upon receiving a response
from the Tax Shelter Coordinator, the Ser-
vice may determine that the plan or the
Plan Sponsor has been a party to an abu-
sive tax avoidance transaction, and that
the failures addressed in the VCP sub-
mission are refated to that transaction. In
those situations, the Service will conclude
the review of the submission without is-
suing a compliance statement and will
refer the case for examination. However,
if the Tax Shelter Coordinator determines
that the plan failures are unrelated to the
abusive tax avoidance transaction or that
no abusive tax avoidance transaction oc-
curred, then the Service will continue to
address the failures identified in the VCP
submission, and may issuc a compliance
statement with respect to those failures.
In no event may a compliance statement
be relied on for the purpose of concluding
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that the plan or Plan Sponsor was not a
party to an abusive tax avoidance transac-
tion. In addition, even if it is concluded
that the failures can be addressed pursuant
to a VCP submission, the Service reserves
the right to make a rcferral of the abusive
tax avoidance transaction matter for ex-
amination.

(c} Audit CAP and SCP (for plans
Under Examination). For plans Under Ex-
amination, if the Service determmines that
the plan or Plan Sponsor was, or may have
been, a party to an abusive tax avoidance
transaction, the matter may be referred to
the Internal Revenue Service’s Employee
Plans’ Tax Shelter Coordinator. With
respect to plans Under Examination, an
abusive tax avoidance transaction includes
a transaction described in section 4.13(2)
and any other transaction that the Service
determines was designed to facilitate the
impermissible avoidance of tax. Upon
receiving a response from the Tax Shelter
Coordinator, (i) if the Service determines
that a failure is related to the abusive
tax avoidance transaction, the Service re-
serves the right to conclude that neither
Audit CAP nor SCP is available for that
failure and (i) if the Service determines
that satisfactory corrective actions have
not been taken with regard to the trans-
action, the Service reserves the right to
conclude that neither Audit CAP nor SCP
is availabie to the plan.

(2) Definition. For purposes of sec-
tion 4.13{1} (except to the extent otherwise
provided in section 4.13{1)(c}}, an abu-
sive tax avoidance transaction means any
listed transaction under § 1.6011-b)(2)
and any other transaction identified as an
abusive transaction in the IRS website en-
titled “EP Abusive Tax Transactions.”

PART III. DEFINITIONS,
CORRECTION PRINCIPLES,
AND RULES OF GENERAL
APPLICABILITY

SECTION 5. DEFINITIONS

The foliowing definitions apply for pur-
poses of this revenue procedure:

Ol Definitions for Qualified Plans. The
definitions in this section 5.01 apply to
Qualified Plans.

(1) Qualified Plan. The term “Qualified
Plan” meuns a plan intended to satisfy the
requirements of § 401{a} or § 403(a).
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(2} Qualification Failure. The term
“Qualification Failure™ means any failure
that adversely affects the qualification of a
plan. There are four types of Qualification
Failures: (a} Plan Document Failures; (b}
Operational Failures; (c) Demographic
Failures; and (d) Employer Eligibility
Failures.

(a) Plan Document Failure. The term
“Plan Document Failure” means a plan
provision (or the absence of a plan pro-
vision) that, on iis face, violates the re-
quirements of § 401¢a) or § 403(a). Thus,
for example, the failure of a plan to be
amended to reflect a new gualification re-
quirement within the plan’s applicable re-
medial amendment period under § 401(b)
is a Plan Document Failure. In addition,
if a plan has not been timely or prop-
erly amended during an applicable reme-
dial amendment period for adopting good
faith or interim amendments with respect
to disqualifying provisions, as described
in §1.401(b)-1(bX(1), the plan is consid-
ered to have a Plan Document Failure, For
purposes of this revenue procedure, a Plan
Document Failure includes any Qualifica-
tion Failure that is a violation of the re-
quirements of § 401{a} or § 403(a) and
that is not an Operational Failure, Demo-
graphic Failure, or Employer Eligibility
Failure.

(b) Operational Failure. The term “Op-
erational Failure™ means a Qualification
Failure (other than an Employer Eligibility
Failure) that arises solely from the failure
to fallow plan provisions. A failure to fol-
tow the terms of the plan providing for the
satisfaction of the requirements of § 401(k)
and § 401{m} is considered to be an Op-
erational Failure. A plan does not have
an Operational Failure to the extent the
plan is permitted to be amended retroac-
tively to reflect the plan’s operations (e.g.,
pursuant to § 401(b)). In the situation
where a Plan Sponsor timely adopted a
good faith or interim amendment which is
not a disqualifying provision as described
in § 1.401(b}-1(b)(1), and the plan was not
operated in accordance with the terms of
such amendment, the plan is considered to
have an Operational Failure.

(c) Demographic Failure. The term
“Demographic Failure” means a faifure
to satisfy the requirements of § 401(a)(4),
401(a)26), or 410{b} that is not an Oper-
ational Failure or an Employer Eligibility
Failure. The correction of a Demographic
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Failure generally requires a corrective
amendment to the plan adding more ben-
efits or increasing existing benefits (cf.
§ 1.401a)4)-11(g)).

{(d) Employer Eligibility Failure. The
term “Employer Eligibility Failure” means
the adoption of a plan interded to include
a qualified cash or deferred arrangement
and satisfy the requirements of § 401(a)
or §403(a) by an employer that fails to
meet the employer eligibility requirements
to establish a § 401(k) plan. An Employer
Eligibility Failure is not a Plan Document,
Operational, or Demographic Failure.

(3) Excess Amount. The term “Excess
Amount”™ means (a} an Overpayment, (b)
an elective deferral or employee after-tax
contribution returned to satisfy § 415, (c)
an elective deferral in excess of the lim-
itation of § 402(g) that is distributed, (d)
an excess contribution or excess aggregate
contribution that is distributed to satisfy
§ 401(k) or § 401(m3}, (e} an elective de-
ferral that is distributed to satisfy the lim-
itation of § 401(a)(17}, or (f} any similar
amount that is required to be distributed in
order to maintain plan qualification.

{4) Favorable Letter. The term “Favor-
able Letter” means, in the case of a Qual-
ified Plan, a current favorabie determina-
tion letter for an individually designed plan
{inchuding a volume submitter plan that is
not identical to an approved volume sub-
mitter plan}, a current favorable opinion
letter for a Plan Sponsor that has adopted
a master or prototype plan, (standardized
or nonstandardized), or a current favor-
able advisory lIetter and certification that
the Plan Sponsor has adopted a plan that is
identical to an approved volume submitter
plan. A plan has a current favorable deter-
mination letter, epinion letter, or advisory
letter if {a), (b}, (), or (d) below is satis-
fred:

(a) The plan has a favorable determi-
nation letter, opinion letter, or advisory
letter/certification that considers GUST
(GUST is an acronym for the Uruguay
Round Agreements Act (GATT), the Uni-
formed Services Employment and Reem-
ployment Rights Act of 1994 (USERRA),
the Small Business Job Protection Act of
1996 (SBIPA), the Taxpayer Relief Act
of 1997 (TRA '97), the Internal Revenue
Service Restructuring and Reform Act
of 1998 (RRA "98), and the Community
Renewal Tax Rehef Act of 2000 (CRA).)
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(b) The plan is initially adopted or ef-
fective after December 31, 2001, and the
Plan Sponsor timely submits an applica-
tion for a determination letier or adopts an
approved master or prototype plan or vol-
ume submitter plan within the plan’s reme-
dial amendment period under § 401(b).

(¢) The plan is terminated prior to the
expiration of the applicable GUST reme-
dial amendment period under § 401({b) and
the plan was amended to reflect the provi-
sions of GUST (including § 415, as pro-
vided in Rev. Rul. 2002-27, 2002-1 C.B.
925, in the case of defined contribution
plans), the provisions of the 401{a)(9) final
and temporary regulations, and in the case
of defined benefit plans, the 1994 Group
Annuity Reserving Table (94 GAR) (see
Rev. Rul. 2001-62, 2001-2 C.B. 632).

(d) The plan is terminated prior to the
expiration of the applicable Economic
Growth and Tax Relief Reconciliation
Act of 2001 (EGTRRA) remedial amend-
ment period under § 401(b} and the plan
was amended to reflect the provisions of
EGTRRA and any other legislation that
was in effect when the plan was termi-
nated.,

(5) Maximum Payment Amount. The
term “Maximum Payment Amount”
means a monetary amount that is ap-
proximately equal to the tax the Service
could collect upon plan disqualification
and is the sum for the open taxable years
of the:

(a) tax on the gust {(Form 1041) {(and
any interest or penalties applicable to the
trust return),

(b) additional income tax resulting from
the loss of employer deductions for plan
contributions (and any interest or penalties
applicable to the Plan Sponsor’s return),

{c)additional incormne tax resulting from
income inclusion for partwcipants in the
plan (Form 1040), including the tax on
plan distributions that have been rolled
over to other qualified trusts (as defined
in § 402(c)(B)A)) or eligible retirement
plans (as defined in § 402(cX8XB)) (and
any interest or penalties applicable 1o the
participants’ returns), and

{d) any other tax that results from a
Qualification Failure that would appiy but
for the correction under this revenue pro-
cedure.

(6) Overpayment. The term “Overpay-
ment” means a distnibution to an employee
or beneficiary that exceeds the employee’s
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ot beneficiary’s benefit under the terms
of the plan, including a distribution that
results from a failure to comply with
plan terms that implement § 401(a)(17),
§ 401(m) (but conly with respect to the
forfeiture of nonvested matching contri-
butions that are excess aggregate coniri-
butions), § 411{(a)(3)G), or § 415, An
Overpayment does not include a distribu-
tion of any Excess Amount described in
section 5.01(3)(b) through (f).

(7) Plan Sponsor. The term “Plan
Sponsor” means the employer that estab-
lishes or maintains a qualified retirement
plan for its employees.

(8) Transferred Assets.  The term
“Transferred Assets” means plan assets
that were received, in connection with
a corporate merger, acquisition or other
similar employer transaction, by the plan
in a transfer (including a merger or consoi-
idation of plan assets) under § 414(1) from
a plan sponsored by an employer that was
not a member of the same controlled group
as the Plan Sponsor immediately prior to
the corporate merger, acquisition, or other
similar employer transaction. If a transfer
of plan assets related 1o the same employer
transaction is accomplished through sev-
eral transfers, then the date of the transfer
is the date of the first transfer.

.02 Definitions for 403(b) Plans. The
definitions 1n this section 5.02 apply to
403(b) Pians.

(1} 403¢b) Plan. The term “403(b)
Plan” means a plan or program intended
to satisfy the requirements of § 403(b).

(2) 403(h) Failure. A 403(b) Failure
is any Operational, Demographic, or Em-
ployer Eligibility Failure as defined below.

(a) Operational Failure. The term “QOp-
erational Failure™ means any of the follow-
ing:

(i) A failure to satisfy the requirements
of § 403(b}12)(A)(it) {relating to the
availability of salary reduction contribu-
tions);

(1i) A failure to satisfy the requirements
of § 401(m) (as applied to 403(b) Plans
pursuant to § 403(b)(12)(A)(D));

(iii) A failure to satisfy the requirements
of § 401(a)(17) (as applied to 403(b) Plans
pursuant to § 403{b)(12)(A)(i});

{iv} A failure 1o satisfy the distribution
restrictions of § 403(b)(7) or § 403(b)(11};

(v) A failure to satisfy the incidental
death benefit rules of § 403(b)(10);
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(vi) A failure to pay minimum required
distributions under § 403(b)( 10};

(vil) A failure to give employees the
right to elect a direct rollover under
§ 403{(b)(10), including the failure fto
give meaningful notice of such right;

(viii} A failure of the annuity contract
or custodial agreement to provide partici-
pants with a right to elect a direct rollover
under % 403(b)(10) and 401(a)31};

(ix) A failure to satisfy the limit on elec-
tive deferrals under § 403¢b)(1)E);

(x) A failure of the annuity contract or
custoedial agreement to provide the limit
on elective deferrals under §§ 403(b3(1}E)
and 401{a}30);

(x1) A failure involving contributions or
allocations of Excess Amounts; or

(xii} Any other failure to satisfy appli-
cable requirements under § 403(b} that (A)
results in the loss of § 403(b) status for the
plan or the loss of § 403(b) status for one or
maore custedial account(s) or annuity con-
tract(s) under the plan and (B} is not a De-
mographic Failure, an Employer Eligibil-
ity Fatilure. or a failure related to contribu-
tions on behalf of individuals who are not
employees of the employer.

(b) Demographic Failure. The
term “Demographic Failure” means a
failure to satisfy the requirements of
§ 401(a}4), § 401(a)26), or § 410(b)
(as applied to 403(b) Plans pursuant to
§ 403(bX12)(AX().

(c) Employer Eligibility Faiture. The
term “Employer Eligibility Failure™ means
any of the following:

{i) The adoption of a plan intended to
satisfy the requirements of § 403(b) by a
Plan Sponsor ihat is not a tax-exempt or-
ganization described in § 301{c)(3) or a
public educational organization described
in § 170¢(b)(1)(AX(i);

(ii} A failure to satisfy the nontransfer-
ability requirement of § 401(g);

(iii) A failure to initially establish or
maintain a custodial account as required by
§ 403(b){(7); or

{iv) A failure to purchase (initially or
subsequently) either an annuity contract
from an insurance company (unless grand-
fathered under Rev. Rul. 82-102, 19821
C.B. 62} or a custod:al account from a
regulated investment company utilizing a
bank or an approved non-bank trustee/cus-
todian.

{3) Excess Amount. The term “Excess
Amount” means any amount returned to
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ensure that the plan satisfies the require-
ments of § 401(a)(30), 415, or 403(b)2)
(for plan years prior to January 1, 2002).
In addition, the term “Excess Amount™ in-
cludes (for all plan vears) any distribu-
tions required to ensure that the plan com-
plies wtth the applicable requirements of
§ 403(b).

(4) Maximum Payment Amount. The
term  “Maximum Payment Amount”
means a monetary amount that 18 approx-
imately equal to the tax the Service could
collect as a result of the 403(b) Failure and
is the sum for the open taxable years of
the:

(a) additional income tax resulting from
incomre inclusion for employees or other
participants (Form 1040), including the
tax on distributions that have been rolled
over to other gualified trusts (as defined
in § 402(c¥8)(A)) or eligible retirement
plans (as defined in § 402(¢)(8)(B)} (and
any interest or penalties applicable to the
participants’ returns), and

{b) any other tax that results from a
403(b) Failure that would apply but for the
correction under this revenue procedure.

(53) Plan Sponsor. The term “Plan
Sponsor” means the employer that offers
a 403(b) Plan to its employees.

.03 Under Examination. (1) The term
“Under Examination” means: (a) a plan
that is under an Employee Plans exami-
nation (that is, an examination of a Form
5500 series or other Employee Plans ex-
amination); (b} a Plan Sponsor that is un-
der an Exernpt Organizations examination
{(that is, an examination of a Form 990 se-
ries or other Exernpt Organiczations exam-
ination); or {c) a plan that is under investi-
gation by the Criminal Investigation Divi-
sion of the Internal Revenue Service.

(2} A plan that is vnder an Employee
Plans examination includes any plan for
which the Plan Sponsor, or a represen-
tative, has received wverbal or written
notification from Employec Plans of an
impending Employee Plans examina-
tion, or of an impending referral for an
Employee Plans examination, and also
includes any plan that has been under an
Employee Plans examination and is now
in Appeals or in fitigation for 1ssues raised
in an Employee Plans examination. A plan
is considered to be Under Examination if
it is aggregated for purposcs of satisfy-
ing the nondiscrimination requirements of
§ 401(a)4). the mimimum participation
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requirements of § 401(a)(26), the mini-
mum coverage requirements of § 410(b),
or the requirements of § 403(b){12}, with
a plan(s} that is Under Examination. In
addition, a plan is considered to be Under
Examination with respect to a failure of a
qualification requirement (other than those
described in the preceding sentence) if the
plan is aggregated with another plan for
purposes of satisfying that qualification
requirement (for exampte, § 401(a)(30),
§ 415, or § 416) and that other plan is
Under Examination. For example, assume
Plan A has a § 415 failure, Plan A is ag-
gregated with Plan B only for purposes of
§ 415, and Plan B is Under Examination.
En this case. Plan A is considered to be Un-
der Examination with respect to the § 415
failure. However, if Plan A has a failure
relating to the spousal consent rules under
$ 417 or the vesting rules of § 411, Plan A
is not censidered to be Under Examination
with respect to the § 417 or § 411 failure.
For purposes of this revenue procedure,
the term aggreganon does not include con-
sideration of benefits provided by various
plans for purposes of the average benefits
test set forth in § 410(b)(2).

(3) An Employee Plans examination
also includes a case in which a Plan Spon-
sor has submitted any Form 5300 series
form and the Employee Plans agent noti-
fies the Plan Sponsor, or a representative,
of possible Qualification Failures, whether
or not the Plan Sponsor is officially no-
tified of an “examination.” This would
include a case where, for example, a
Plan Sponsor has applied for a determi-
nation letter on plan termination, and an
Employee Plans agent notifies the Plan
Sponsor that there are partial termination
concerns. In addition, if, during the re-
view process, the agent requests additional
information that indicates the existence of
a Qualification Failure(s) not previously
identified by the Plan Sponsor, the plan
is considered to be under an Employee
Plans examination. If, in such a case,
the determination letter request under re-
view is subsequently withdrawn, the plan
is nevertheless considered to be under
an Employee Plans examination for pur-
poses of eligibifity under SCP and VCP
with respect to those issues raised by the
agent reviewing the determination letter
application. The fact that a Plan Sponsor
voluntarily submits a determination letter
application does not constitute a voluntary
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identification of Qualification Failures to
the Service. In order to be eligible to per-
fect a determination letter application into
a VCP submission, the Plan Sponsor (or
the authorized rcpresentative) must iden-
tify each Qualification Failure, in writing,
to the reviewing agent before the agent rec-
ognizes the existence of the Qualification
Failure{s) or addresses the (Qualification
Failure{s) in communications with the
Plan Sponsor (or the authorized represen-
tative),

(4) A Plan Sponsor that is under an Ex-
empt Organizations examination includes
any Plan Spensor that has received (or
whose representative has received) verbal
or written notification from Exempt Orga-
nizations of an impending Exempt Organi-
£ations examination or of an impending re-
ferral for an Exempt Organizations exami-
nation and also includes any Plan Sponsor
that has been under an Exempt Organiza-
tions examination and is now in Appeals or
in litigation for issues raised in an Exempt
Organizations examination.

04 SEP. The term “SEP” means a plan
intended to satisfy the requirements of
§ 408(k). For purposes of this revenue
procedure, the term SEP also includes a
salary reduction SEP (“SARSEP™) de-
scribed in § 408(k)(6), when apphicable.

05 SIMPLE IRA Plan.  The term
“SIMPLE IRA Plan™ means a plan in-
tended to satisfy the requirements of
§ 408(p).

06 Definitions for Orphan Plans. (1)
Orphan Plan. With respect to VCP and
Audit CAP, the term "Orphan Plan™ means
any Qualified Plan with respect to which
an “Eligible Party” {defined in section
5.06(2)y has determimed that the Plan
Sponsor (a) no longer exists, (b) cannot be
located, (c) is unable to maintain the plan,
or (d) has abandoned the plan pursuant to
regulations issued by the Department of
Labor. However, the term “Orphan Plan™
does not include any plan terminated pur-
suant to Department of Labor regulations
governing the termination of zbandoned
individual account plans.

(2} Eligible FPartv. For purposes of
section 5.06(1), the term “Eligible Party”
eans:

(a) A court appointed representative
with authority to terminate the plan and
dispose of the plan’s assets:

(b) In the case of an Orphan Plan un-
der investigation by the Department of La-
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bor, & person or entity who the Department
of Lubor determined has accepted respon-
sibility for terminating the plan and dis-
tributing the plan’s assets; or

(¢) In the case of a Qualified Plan to
which Title I of the Employee Retirement
Income Security Act of 1974 (“ERISA”)
has never applied, a surviving spouse who
is the sole beneficiary of a plan that pro-
vided benefits to a participant who was (i)
the sole owner of the business that spon-
sored the plan and (ii} the only participant
inn the plan.

SECTION 6. CORRECTION
PRINCIPLES AND RULES OF
GENERAL APPLICABILITY

.01 Correction principles; rules of gen-
eral applicabilitv. The general correction
principles 1n section 6.02 and rules of gen-
eral applicability in sections 6.03 through
6.1l apply for purposes of this revenue
procedure.

02 Correction principles. Generally, a
failure is not corrected unless full correc-
tion is made with respect to all participants
and beneficiaries, and for all taxable years
{whether or not the taxable year is closed).
Even if correction is made for a closed tax-
able year, the tax liability associated with
that year will not be redetermined because
of the correction. Correction is determined
taking inte account the terms of the plan at
the time of the failure. Correction should
be accomplished taking into account the
following principles:

(1) Restoration of benefits. The correc-
tion method should restore the plan to the
position it would have been in had the fail-
ure not occurred, including restoration of
current and former participants and ben-
eficiaries to the benefits and rights they
would have had if the failure had not oc-
curred.

(2) Reasonable and appropriate correc-
tion. The correction should be reasonable
and appropriate for the failure. Depend-
ing on the nature of the failure, there may
be more than one reasonable and appropri-
ate correction for the failure. For Quali-
fied Plans, any correction method permit-
ted under Appendix A or Appendix B is
deemed to be a reasonable and appropri-
ate method of correcting the related Qual-
ification Failure. Any correction method
permitted under Appendix A or Appendix
B applicable to a 403(b) Plan, a SEP, or a
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SIMPLE IRA Pian is deemed to be a rea-
sonable and appropriate method of correct-
ing the related fatlure. Whether any other
particular correction method is reasonable
and appropriate is determined taking into
account the applicable facts and circum-
stances and the following principles:

(a) The correction method should, to the
extent possible, resemble one already pro-
vided for in the Code, regulations there-
under, or other guidance of general appli-
cability. For example, for Qualified Plans
and 403(b) plans, the correction method set
forth in § 1.402(g)-1(e)}(2) would be the
typical means of correcting a failure under
§ 402(g).

{b} The correction method for failures
relating to nondiscrimination should pro-
vide benefits for nonhighly compensated
employees. For example, for Qualified
Plans, the comection method set forth in
§ 1.401(a){4)-11(g) (rather than meth-
cods making use of the special testing
provisions set forth in & 1.401(a}(4}-8
or § 1.401(a)(4)-9) would be the typ-
ical means of correcting a failure to
satisfy nondiscrimination requirements.
Similarly, the correction of a failure to
satisty the requirements of § 401(k)(3},
§ 401(m)(2), or § 401(m}9) (relating to
nondiscriminaticn}, sclely by distributing
excess amounts to highly compensated
employees would not be the typical means
of correcting such a failure.

{¢) The correction method should keep
plan assets in the plan, except to the extent
the Code, regulations, or other guidance
of general applicability provide for correc-
tion by distribution to participants or bene-
ficiaries or return of assets (o the employer
or Plan Sponsor. For example, if an ex-
cess allocation {not in excess of the § 415
limmits) made under a Qualified Plan was
made for a participant under a plan {other
than a cash or deferred arrangement), the
excess should be reallocated to other par-
ticipants or, depending on the facts and
circumstances, vsed to reduce future em-
ployer contributions.

(d) The correction method should not
violate another applicable specific require-
ment of § 401(a) or § 403(b) (for example,
§ 401(a)4), § 411{dX6), or § 403(b)(12),
as applicable), § 408(k) for SEPs, or
% 408(p) for SIMPLE IRA Plans, or a par-
allet requirement in Part 2 of Subtitle B of
Title [ of ERISA (for plans that are subject
to Subtitle B of Part 2 of Title I of ERISA).
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If an additional failure is created as a re-
sult of the use of a correction method in
this revenue procedure, then that failure
also must be corrected in conjunction with
the use of that correction method and in
accordance with the requirements of this
revenue procedure,

(3) Consistency requirement. Gen-
erally, where more than one cormrection
method is available to cormrect a type of
Operational Failure for a plan year (or
where there are alternative ways to apply a
correction methoed), the correction method
{or one of the alternative ways to apply
the correction method) should be applied
consistently in correcting all Operationat
Failures of that type for that plan year
Similarly, earnings adjustment methods
generally should be applied consistently
with respect to corrective contributions or
allocations for a particular type of Opera-
tional Failure for a plan year. In the case
of a Group Submission, the consistency
requirement applies on a plan by plan ba-
sis.

(4 Principles regarding corrective al-
locations and corrective distributions. The
following pnnciples apply where an ap-
propriate correction method includes the
use of corrective allocations or corrective
distributions:

(a) Corrective allocations under a de-
fined contribution plan should be based
upon the terms of the plan ang other appli-
cable information at the time of the failure
{including the compensation that would
have been used under the plan for the pe-
riod with respect to which a corrective al-
location is being made) and should be ad-
justed for earnings {including losses) and
forfeitures that would have been allocated
to the participant’s account if the failure
had not cccurred. However, the corrective
allocation need not be adjusted for losses.
See section 3 of Appendix B for additional
information on calculation of earnings for
corrective allocations.

(b) A corrective allocation to a partici-
pant’s account because of a failure to make
a required allocation in a prior limitation
year will not be considered an annual addi-
tion with respect to the participant for the
limitation year in which the correction is
made, but will be considered an annual ad-
dition for the limitation year to which the
corrective allocation relates. However, the
normal rules of § 404, regarding deduc-
tions, apply.
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{c) Corrective allocations should come
only from employer contributions (includ-
ing forfeitures if the plan permits their use
1o reduce employer contributions).

(d} In the case of a defined benefit plan,
a corrective distribution for an individual
should be increased te take into account
the delayed payment, consistent with the
plan’s actuarial adjustments.

(5) Special exceptions to full correc-
riort.  In general, a failure must be fully
corrected. Although the mere fact that cor-
rection is inconvenient or burdensome is
not enough to relieve a Plan Sponsor of the
need to make full correction, full correc-
tion may not be required in certain situa-
tions because it is unreasonable or not fea-
sible. Even in these situations, the correc-
tion method adopted must be one that does
not have significant adverse effects on par-
ticipants and beneficiaries or the plan, and
that does not discriminate significantly in
favor of highly compensated employees.
The exceptions described below specify
those situations in which full correction is
not required.

(a) Reasonable estimates. IT either, (i)
it is possible to make a precise calculation
but the probable difference between the ap-
proximate and the precise restoration of a
participant’s benefits is insignificant and
the administrative cost of determining pre-
cise restoration would significantly exceed
the probable difference or {ii) it is not pos-
sible to make a precise calculation (for ex-
ample, where it is impossible to provide
plan data), reasonable estimates may be
used in calculating appropriate correction.
If it is not feasible to make a reasonable
estimate of what the actual investment re-
sults would have been, a reasonable inter-
est rate may be used.

(b} Delivery of small benefits. If the to-
tal corrective distribution due a participant
or beneficiary is $50 or less, the Plan Spon-
sor is not required to make the corrective
distribution if the reasonable direct costs
of processing and delivering the distribu-
tion to the participant or beneficiary would
exceed the amount of the distribution. This
section 6.02(5)(b) does not apply to correc-
tive contributions.

(c) Recovery of small Overpavments.
Generally, under VCP or Audit CAP, if
the total amount of an Overpayment made
to a participant or beneficiary is $100 or
less, the Plan Sponsor is not required to
seek the return of the Overpayment from
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the participant or beneficiary. The Plan
Sponsor is not required to notify the par-
ticipant or beneficiary that the Overpay-
ment is not eligible for favorable tax treat-
ment accorded to distributions from Quali-
fied Plans (and. specifically, is not eligible
for tax-free rollover).

{dy Locating lost participants. Reason-
able actions must be taken to find all cur-
rent and former participants and beneficia-
ries to whom additional benefits are due,
but who have not been located after a mail-
ing to the last known address. In general,
such actions include use of the Internal
Revenue Service Letter Forwarding Pro-
gram (see Rev. Proc. 94-22, 1994-1 C.B.
608) or the Social Security Administration
Employer Reporting Service. A plan will
not be considered to have failed to correct
a failure due to the inability to locate an in-
dividual if either of these programs is used;
provided that, if the individual is later lo-
cated, the additional benefits are provided
to the individual at that time. The Internal
Revenue Service Letter Forwarding Pro-
gram may not be used to locate partici-
pants in order to collect amounts owed to
the plan.

{e) Small Eacess Amounts. Generally,
under VCP or Audit CAP, if the total
amount of an Excess Amount with respect
to the benefit of a participant or benetfi-
ciary is $100 or less, the Plan Sponsor is
not required to distribute or forfeit such
Excess Amount. However, if the Excess
Amount exceeds a statutory limit, the
participant or beneficiary must be noti-
fied that the Excess Amount, including
earnings, is not eligible for favorable tax
treatment accorded to distributions from
Qualified Plans (and, specifically, is not
eligible for tax-free rollover). See section
6.06(1} for such notice requirements.

(fy Orphan Plans. The Service retains
the discretion to determine under VCP and
Audit CAP whether full correction will be
required in a terminating Orphan Plan.

{6) Correction principle for loan fail-
ures. In the case of a loan failure corrected
in accordance with section 6.07(2)(b) or
(c) and section 6.07(3), the pariicipant is
generally responsible for paying the cor-
rective payment. However, with respect
to the failure listed in section 6.07(3), the
employer should pay a portion of the cor-
rection payment cn behalf of the partici-
pant equal to the interest that accumulates
as a result of such failure — generally de-
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termined at a rate equal to the greater of the
plan loan rate or the rate of return under the
plan.

(7) Correction for exclusion of employ-
ees for elective contributions or after-tax
emplovee contributions.  Uf a Qualified
Plan has an Operational Failure that con-
sists of excluding an employee that should
have been eligible to make an elective
contribution under a cash or deferred
arrangement or an after-tax employee con-
tribution, the employer should contribute
to the plan on behalf of the excluded
employee an amount that makes up for
the value of the lost opportunity to the
employee to have a portion of his or her
compensation contributed to the plan ac-
cumulated with earnings tax free in the
future. This correction principle applies
selely to this limited circumstance. It does
not, for example, extend to the correction
of a failure to satisfy a nondiscrimina-
tion test, e.g., the ADP test pursuant to
§ 401(k)(3)y and the ACP test pursuant
to § 401{m)(2). Specific methods and
examples to correct this fatlure are pro-
vided in Appendix A .05 and Appendix B
2.02. Similarly, the methods and exam-
ples provided for correcting this failure
do not extend to other failures. Thus, the
correction methods and the examples in
Appendix A .05 and Appendix B 2.02
cannot, for example, be used to correct
ADP/ACP failures. Finally, the methods
and examples do not address situations
where an employee was excluded from a
plan that provided for the opportunity to
make designated Roth contributions.

(8) Reporting. Any corrective distribu-
tions from the plan should be properly re-
ported.

03 Correction of an Employer Eligi-
bility Failure. (1) The permitted correc-
tion of an Employer Eligibility Failure is
the cessation of all conwributions {includ-
ing salary reduction and after-tax contri-
butions) beginning no later than the date
the application under VCP is filed. Pur-
suant 1o VCP correction, the assets in such
a plan are to remain in the trust, annuity
contract, or custadial account and are to be
distributed no earlier than the occurrence
of one of the applicable distribution events,
e.g., for 403(b) Plans, the events described
1 § 403(b)(7) (to the extent the assets are
held in custodial accounts) or § 403{b){11}
(for those assets invested in annuity con-
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tracts that would be subject to § 403(b}(11)
restrictions if the employer were eligible).

(2} Cessation of contnibutions 1s not
required if continuation of contributions
would not be an Emplover Eligibility
Failure {for example, with respect to a
tax-exempt employer that may maintain a
§ 401(k) plan after 1996).

(3) A plan that is corrected through
VP is treated as subject to all of the re-
guirements and provisions of § 401(a}) for
a Qualified Plan, § 403(h) for a 403(b)
Plan, § 408{k) for a SEP. and § 408{p)
for a SIMPLE IRA Plan (including Code
provisions relating to rollovers). There-
fore. the Plan Sponsor must also correct
all other failures in accordance with this
revenue procedure.

.04 Correction of a failure to obtain
spousal consent. {1) Norinally, the correc-
tion method under VCP for a failure to ob-
tain spousal consent for a distribution that
is subject o the spousal consent rules un-
der §§ 401{a)11) and 417 is similar to the
correction method described in Appendix
A (7. The Plan Sponsor must notify the
affected participant and spouse (to whom
the participant was married at the time of
the dstribution), so that the spouse can
provide spousal consent to the distribution
actually made or the participant may re-
pay the distribution and receive a qualified
joint and surviver annuity.

(2)(a) As alternatives to the correction
method in section 6.04(1), correction for
a failure to obtain spousal consent may
be made under either section 6.04(2)(b) or
section 6.04{23)c).

{b) In the event that spousal consent tc
the prior distribution is not obtained (e.g..
because the spouse chooses not to con-
sent, the spouse does not respond to the
notice, or the spouse cannot be located),
the spouse is entitled to a benefit under the
plan equai to the portion of the qualified
joint and survivor annuity that would have
been payable 10 the spouse upon the death
of the participant had a qualified joint and
survivor annuity been provided to the par-
ticipant under the plan at the annuity start-
ing date for the prior distributien. Such
spousal benefit must be provided if a claim
is made by the spouse.

{¢) In the event that spousal consent
to the prior distribution is not obtained,
the plan may offer the spouse the choice
between (i) the survivor annuity benefit
described in section 6.04(2)(b) or (i1} a
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single-sum payment equal to the actuar-
ial present value of that survivor annu-
ity benefit {calculated using the applica-
ble interest rate and mortality table under
§ 417(eX3)). Any such single-sum pay-
ment is treated in the same manner as a dis-
tribution under § 402(c)(9) for purposes of
rolling over the payment to an IRA ot other
eligible retirement plan,

05 Correction by plan amendment. In
a ¢ase in which correction of a Qualifica-
tion Failure includes correction of a Plan
Document Failure, Demoygraphic Failure,
or Operational Failure by plan amendment,
a determination letter application may be
required. See section 4.06.

06 Special rules relating to Ex-
cess Amounts. (1) Treatment of Excess
Amounts under Qualified Plans. Except as
otherwise provided in section 6.02(5)(c),
4 distribution of an Excess Amount is not
eligible for the favorable tax treatment
accorded to distributions from Qualified
Plans {such as eligibility for rollover under
§ 402(c)). Thus, for example, if such a
distribution was contributed to an individ-
ual retirement arrangement (“TRA™), the
contribution is not a valid rollover con-
tribution for purposes of determining the
amount of excess contributions (within
the meaning of § 4973) to the individual’s
IRA. A distribution of an Excess Amount
is generally treated n the manner de-
scribed in section 3 of Rev. Proc, 92-93,
1992-2 C.B. 503, relating to the corrective
disbursement of elective deferrals. The
distribution must be reported on Forms
1099-R for the year of distribution with
respect 1o each participant or beneficiary
receiving such a distribution. Except as
otherwise provided in section 6.02(5)(c),
where an Excess Amount has been or is
being distributed. the Plan Sponsor must
notify the recipient that (a) an Excess
Amount has been or will be distributed
and (b} an Excess Amount is not eligible
for favorable tax treatment accorded to
distributions from Qualified Plans (and,
specificaily, is not eligible for tax-free
rollover).

(2) Treatment of Excess Amounts under
403(b) Plans. The distribution of Excess
Amounts is not an eligible rollover distri-
bution within the meaning of § 403(h)}&).
A distribution of Excess Amounts is gen-
eratly treated in the manner described in
scction 3 of Rev. Proc. 92-93 relating
to the comective disbursement of elec-
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tive deferrals. The distribution must be
reported on Forms 1099-R for the year
of distribution with respect to each par-
ticipant or beneficiary receiving such a
distribution. Except as otherwise provided
in section 6.02(5)c), where an Excess
Amount has been or is being distributed,
the Plan Sponsor must notify the recipient
that (a) an Excess Amount has been or will
be distributed and (b) an Excess Amount
is not eligible for favorable tax treatment
accorded to distributions from Qualified
Plans {and, specifically, is not eligible for
tax-free rollover).

07 Rules relating to reporting plan
loan faflures. (1) General rule for loans.
Unless correction is made in accordance
with this section 6.07(2) or (3), a deemed
distribution under § 72(p)(1) in connec-
tion with a failure relating to a Joan to a
participant made from a Qualified Plan or
a 403(b) Plan must be reported on Form
1099-R with respect to the affected par-
ticipant and any applicable income tax
withholding amount that was required to
be paid in connection with the failure {see
§ 1.72(p)-1, Q&A-15) must be paid by
the employer. As part of VCP, the deemed
distnibution may be reported on Form
1099-R with respect to the affected par-
ticipant for the year of comection (instead
of the year of the failure).

(2) Special rules for loans. (a) In gen-
eral. The correction methods set forth in
this section 6.07(2) (b) and (¢) and sec-
tion 6.07(3) are only available for plan
loun failures that are corrected through
VCP. The correction methods described
in section 6.07(2) (b} and {c) and section
6.07(3) are not available if the maximum
period for repayment of the loan pursuant
to § 72(p)2)B) has expired. The Ser-
vice reserves the right to limit the use of
the correction methoeds listed in section
6.07(2) (b) and {c) and section 6.07(3) to
situations that it considers appropnate; for
example, where the loan failure is caused
by employer action. A deemed distribu-
tion corrected under section 5.07(2) (b) or
{c) or under section 6.07(3) is not required
to be reported on Form 1099-R and repay-
ments made by correction under sections
6.07(2) and 6.07(3) do not resuit in the af-
fected participant having additional basis
in the plan for purposes of determining the
tax treatment of subsequent distributions
from the plan to the affected participant.
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(b) Loans in excess of § 72(pH2)A}.
A failure to comply with plan provi-
sions requiring that loans comply with
§ 72(p)(2)(A) may be corrected by a cor-
rective repayment to the plan based on the
excess of the loan amount over the max-
imum loan amount under § 72(p)(2)(A).
In the event that loan repayments were
made in accordance with the amortization
schedule for the lvan before correction,
such prior repayments may be applied (1)
solely to reduce the portion of the loan that
did not exceed the maximum loan amount
under § 72(p)2) A} (so that the correc-
tive repayment would equal the original
loan excess plus interest thereon), (ii} to
reduce the loan excess to the cxtent of the
interest thereon, with the remainder of the
repayments applied to reduce the portion
of the loan that did not exceed the maxi-
mum loan amount under § 72(p)}2)(A) (so
that the corrective repayment would equal
the onginal loan excess), or {iii) pro rata
against the loan excess and the maximum
loan amount under § 72(p)(2XA) (so that
the corrective repayment would equal the
outstanding balance remaining on the orig-
inal loan excess on the date that corrective
repayment is made). After the correc-
tive payment is made, the loan may be
reformed to amortize the remaining prin-
cipal balance as of the date of repayment
over the remaining period of the original
loan. This is permissible as long as the
recalculated payments over the remaining
peried would not cause the loan to violate
the maximum duration permitted under
§ 72(p)(2)B). The maximum duration is
determined from the date the original loan
In addition, the amortization
payments determined for the remaining
period must comply with the level amorti-
zation requirements of § 72(p)2)C).

(c) Loan terms that do not satisfy
§ 72(pi2iB) or {C). For a failure of
loan repayment terms to provide for a
repayment schedule that complies with
§ 72(p)(2)B) or (C), the failure may be
corrected by a reamortization of the loan
balance in accordance with § 72(p)(2)(C)
over the remaining period that is the
maximum period that complies with
§ 72(p)2)B} mecasured from the origi-
nal date of the loan.

(3) Defaulted loans. A failure to re-
pay the loan in accordance with the loan
terms where the terms satisfy § 72(p)2}
may be corrected by (i) a lump sum repay-

was made.
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ment equal to the additional repayments
that the affected participant would have
made to the plan if there had been no fail-
ure to repay the plan, plus interest accrued
on the missed repayments, {11) reamortiz-
ing the outstanding balance of the loan, n-
cluding accrued interest, over the remain-
ing payment schedule of the original term
of the loan, or {iii) any combination of (i)
or (it).

.08 Correction under statute or regula-
tions. Generally, none of the correction
programs are available to correct failures
that can be corrected under the Code and
related regulations. For example, as a gen-
eral rule, a Plan Document Failure that is
a disqualifying provision for which the re-
medial amendment period under § 401(b)
has not expired can be corrected by opera-
tton of the Code through retroactive reme-
dial amendment.

.09 Matters subject to excise raxes. (1)
Except as provided in this revenue proce-
dure, the correction programs are not avail-
able for events for which the Code pro-
vides tax consequences other than plan dis-
qualification (such as the imposition of an
excise tax or additional income tax). For
example, funding deficiencies {failures to
make the required contributions to a plan
subject to § 412), prohibited transactions,
and failures to file the Form 3500 can-
not be corrected under the correction pro-
£Tams.

(2y As part of VCP and Audit CAP,
if the failure involves the failure to sat-
isfy the minimum required distribution re-
quirements of § 401(a)(9), in appropriate
cases, the Service will waive the excise
tax under § 4974 applicable to plan par-
ticipants. The waiver will be included in
the compliance statement or in the clos-
ing agreement in the case of Audit CAP.
The Plan Sponsor, as part of the submis-
sion, must request the waiver and in cases
where the participant subject to the excise
tax is an owner-employee, as defined in
§ 40(c)3), or a 10 percent owner of a
corporation, the Plan Sponsor must also
provide an explanation supporting the re-
quest. See section 12.02(2) relating to
the applicable compliance fee for certain
§ 401 (a)(Y) failures.

(3) As part of VCP, if the failure in-
volves a correction that requires the Plan
Sponsor to make a plan contribution that
is not deductible, in appropriate cuses, the
Service will not pursuc the excise tax un-

May 30, 2006



der § 4972 on such nondeductible contri-
butions. The Plan Sponsor, as part of the
submission must request the relief and pro-
vide an explanation supporting the request.

(4) As part of VCP, if a failure re-
sults in excess contributions as defined
in §4979(c) or excess aggregate contribu-
tions as defined in §4979(d) under a plan,
the Service will not pursue the excise tax
under § 4979 in appropriate cases, e.g.,
where correction 1s made for any case 1n
which the ADP test was timely performed
but, due to reliance on inaccurate data,
resulted in an insufficient amount of ex-
cess elective contributions having been
distributed to HCEs. The Plan Sponsor, as
part of the submission, must request the
relief and provide an explanation support-
ing the request,

A0 Correction for SEPs and SIMPLE
IRA Plans. (1) Correction for SEPs and
SIMPLE IRA Plans generaily. Generally,
the correction for a SEP or a SIMPLE
IRA Plan is expected to be similar to the
correction required for a Qualified Plan
with a sirmilar Qualification Failure (i.e.,
Plan Document Failure, Operational Fail-
ure, Demographic Failure and Employer
Eligibility Failure}.

(2) Special correciion for SEPs and
SIMPLE IRA Plans. In any case in which
correction under section 6.10(1) is not fea-
sible for a SEP or SIMPLE IRA Plan or in
any other case determined by the Service
in its discretion (including failures relating
to §§ 402(g), 415, and 401(a)}{17), fallures
relating to deferral percentages, discon-
tinuance of contributions to a SARSEP
or SIMPLE [IRA Plan, and retention of
Excess Amounts for cases in which there
has been no violation of a statutory limi-
tation with respect to a SEP or SIMPLE
IRA Plan), the Service may provide for a
different correction. See section 12.06(2)
for a special fee that may apply in such a
case.

(3) Correction of failure to satisfy defer-
ral percentage test. If the failure involves
a violation of the deferral percentage test
under § 408(k)(6)(A}(il) applicable to a
SARSEP, the failure may be comected in
either one of the following ways:

(a} The Plan Sponsor may make contri-
butions that are 100% vested to all eligi-
ble nonhighly compensated employees (1o
the extent permitted by § 415} necessary
to raise the deferral percentage needed to
pass the test. This amount may be calcu-
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lated as the same percentage of compensa-
tion (regardless of the terms of the SEP).

(b) The Plan Sponsor may effect dis-
tribution of excess contributions, adjusted
for earmnings through the date of correc-
tion, to highly compensated employees
to correct the failure. The Plan Sponsor
must also contribute to the SEP an amount
equal to the total amount distributed. This
amount must be allocated to (i) current
employees who were nenhighly compen-
sated employees in the year of the failure,
(ii) current nonhighly compensated em-
ployees who were nonhighly compensated
employees in the year of the failure. or (iii)
employees (both current and former) who
were nonhighly compensated employees
in the year of the fatlure.

(4y Treatment of undercontributions
to a SEP or a SIMPLE [RA Plan. (a)
Muake-up contributions; earnings. The
Plan Sponsor sheuld correct undercontri-
butions to a SEP or a SIMPLE IRA Plan
by contributing make-up amounts that are
fully vested, adjusted for earnings credited
from the date of the failure to the date of
carrection.

(b) Earnings adjustrment methods. In-
sofar as SEP and SIMPLE IRA Plan assets
are held in IRAs, there is no earnings rate
under the SEP or SIMPLE IRA Plan as a
whale. f it is not feasible to make a rea-
sonable estimate of what the actual invest-
ment results would have been, areasonable
interest rate may be used.

{5) Treatment of Excess Amounts under
a SEP or a SIMPLE IRA Plan. (a) Distri-
bution of Excess Amounts. For purposes
of section 6.10, an Excess Amount is an
amount contributed on behalf of an em-
plovee that is in excess of an employee’s
benefit under the plan, or an elective defer-
ral in excess of the limitations ot §§ 402(g)
or 408(k)(O6HAXI). [f an Excess Amount
is auributable to elective deferrals, the
Plan Sponsor may effect distribution of
the Excess Amount, adjusted for eamings
through the date of correction, to the af-
fected participant. The amount distributed
to the affected participant is inciudible
in gross ncome in the year of distribu-
tion. The distribution is reported on Form
FD99-R for the year of distribution with
respect to each participant receiving the
distribution. In addition, the Plan Spon-
sor must inform affected participants that
the distribution of an Excess Amount is
not eligible for tavorable tax treatment
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accorded to distributions from a SEP or
a SIMPLE IRA Plan {and, specifically, is
not eligible for tax-free rollover). If the
Excess Amount is attributable to employer
contributions, the Plan Sponsor may ef-
fect distribution of the employer Excess
Amount, adjusted for carnings through the
date of comrection, to the Plan Sponsor.
The amount distributed to the Plan Spon-
sor i3 not includible in the gross incotne of
the affected participant. The Plan Sponsor
15 not entitled to a deduction for such em-
ployer Excess Amount. The distribution
is reported on Form 1099-R issued to the
participant indicating the taxable amount
as zero.

{b) Retention of Excess Amounts. 1f an
Excess Amount is retained in the SEP or
SIMPLE IRA Plan under section 6.10(5), a
special fee, in addition to the VCP submis-
sion fee, will apply. See section [2.05(2)
for the special fee. The Plan Sponsor is
not entitled to a deduction for an Excess
Amount retained in the SEP or SIMPLE
IRA Plan. In the case of an Excess Amount
retained in a SEP that is attributable to a
§ 415 failure, the Excess Amount, adjusted
for earnings through the date of correction,
must reduce affected participants’ applica-
ble § 415 limit for the year following the
year of correction (or for the year of cor-
rection if the Plan Sponsor so chooses),
and subsequent years, until the excess is
eliminated.

(c) De minimis Excess Amounts. If the
total Excess Amount in a SEP or SIMPLE
IRA Plan, whether attributable to elec-
tive deferrals or employer contributions,
is $100 or less, the Plan Sponsor is not
required to distribute the Excess Amount
and the special fee described in section
12.05(2) does not apply.

11 Confidentiality and disclosure. Be-
cause each correction program relates di-
rectly to the enforcement of the Code gual-
ification requirements, the information re-
ceived or generated by the Service under
the program is subject to the confidential-
ity requirements of § 6103 and is not a
written determination within the meaning
of § 6110.

A2 No effect on other law. Correction
under these programs has no effect on the
rights of any party under any other law, in-
cluding Title 1 of ERISA. The Department
of Labor maintains a Voluntary Fiduciary
Correction Program under which certain
ERISA fiduciary violations may be cor-
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rected. The Department of Labor also
maintains a Delinquent Filer Voluntary
Compliance Program under which certain
failures to comply with the annuval report-
ing requirements {Form 5500 series) under
ERISA may be comrected.

PART IV. SELF-CORRECTION {SCP)
SECTION 7. IN GENERAL

The requirements of this section 7 are
satisfied with respect te an Operational
Failure if the Plan Spensor of a Qualified
Plan, a 403(b} Plan. a SEP, or a SIMPLE
IR A Plan satisfics the requirements of sec-
tion 8 (relating to msignificant Operational
Failures) or, in the case of a Qualified Plan
or & 403{b) Plan, section 9 (relating to sig-
nificant Operational Failures).

SECTION 8. SELF-CORRECTION
OF INSIGNIFICANT OPERATIONAL
FAILURES

01 Requirements. The requirements of
this section 8 are satisfied with respect to
an Operational Failure if the Operational
Failure is corrected and. given all the facts
and circumstances, the Operational Failure
1s insignificant. This section 8 is available
for correcting an insignificant Operational
Failure even if the plan or Plan Sponsor is
Under Examination and even if the Oper-
ational Failure is discovered on examina-
tion.

.02 Factors. The factors to be consid-
ered in determining whether or not an Op-
erational Failure under 2 plan is insignif-
icant include, but are not limited to: (1)
whether other failures occurred during the
period being examined (for this purpose, a
failure is not considered to have occurred
more than once merely because more than
ong participant is affected by the failure);
(2) the percentage of plan assets and con-
tributions involved in the failure; (3) the
number of years the failure occurred; (4}
the number of participants affected rela-
tive to the total number of participants in
the plan; (5) the number of participants af-
fected as a result of the failure relative to
the number of participants who could have
been affected by the failure; (6} whether
correction was made within a reasonable
time after discovery of the failure; and (7)
the reason for the failure {for example, data

2006-22 I.R.B.

errors such as errors in the trunscription
of data, the transposition of numbers, or
miner arithmetic errors). No single factor
is determinative. Additionally, factors (2),
(4}, and (5) should not be interpreted to ex-
ciude small businesses.

03 Multiple failures. In the case of a
plan with more than one Operational Fail-
ure in a single year. or Operational Failures
that occur in more than one year, the Oper-
ational Faitures are eligible for correction
under this section 8 only if all of the Op-
erational Failures are insignificant in the
aggregate. Operational Failures that have
been corrected under SCP in section ¢ and
VP in sections 10 and 11 are not taken
into account for purposes of determining
if Operational Failures arc insignificant in
the aggregate.

.04 Examples. The following examples
illustrate the application of this section 8.
It is assumed, in each example, that the el-
igibility requirements of section 4 relating
to SCP have been satisfied and that no Op-
erational Failures occurred other than the
Operational Failures identitied below.

Example /2 In 1991, Employer X eswablished Plan
A, aprofit-sharing plan that satisfies the requirements
of § 401{a} in form. In 2003, the benefits of 50 of the
250 participants in Plan A were limited hy § 415(c).
llowever, when the Service examined Plan A in 2006,
it discovered that, during the 2003 limitatron year,
the annual additions allocated to the accounts ot 3 of
these employees exceeded the maximum limitations
under § 415(c). Employer X contributed $3,500,000
to the plan for the plan year. The amount of the ex-
cesses totaled $4,550. Under these facts, because the
number of participants affecled by the fuilure relative
0 the total number of participants who could have
been affected by the failure, and the monetiry amount
of the failure retative o the total employer contibu-
tion to the plan for the 2003 plun year, are insignil-
icant, the § 413{c) failure in Plan A that occurred
2003 would be eligible for correction under this sec-
ton 3.

Exumple 2: The facts are the same as in Example
. except that the failure to satisfy § 413 occurred
during each of the 2003, 2004, and 2005 limitation
years. [n addilion, the three participants affected by
the § 415 failurc were not wdentical each year. The
fact that the § 415 failures occurred during more than
ong limitation year did not cause the failures to be
significant, accordingly, the fatlures are Sl eligible
for correction under this section 8.

Exampie 3: The facts are the same as in Exam-
ple §, except that the annual additons of 18 of the 50
employees whose benefits were limited by § 415(c)
nevertheless exceeded the maximum hmitations un-
der § 413(e) during the 2003 hmitation year, and the
amount of the excesses ranged from § 1,000 w 39,000,
and totaled $150,000. Under these facts, taking into
account the number of participants affected by the
failure refutive to the total number of participants who
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could have been affected by the failure for the 2003
limitation year {and the monetary amount of the fail-
ure relative 1o the total employer contribution}, the
fuilure is significant. Accordingly. the § 415(c) fail-
ure th Plan A that occurred in 2003 is incligible for
correction under this section & as an insignificant fail-
ure.

Example 4. Employer | maintains Plan C, a
moncy purchase pension plan established in 1992,
The plan document satisfies the requirements of
§ 401{a} of the Code. The formula under the plan
provides for an employer contribution equal w0 10%
of compensation, as defined in the plan.  During
1ts examination of the plan for the 2004 plan year.
the Service discovered that the employee responsi-
ble for entering data into the employer’s conmputer
made minor arithmetic emrors in transcribing the
compensation data with respect to 6 of the plan’s 40
participants, resulting in excess allocations to those 6
participants’ accounts. Under these facts, the number
of participants affected by the failure relative to the
number of participants that could have been affected
is insignificant, and the failure is due to minor data
crrors. Thus, the failure occurring i 2004 would
be insignificant and therefore eligible for correction
under this section 8,

Fxample 5: Public School maintains for 1ts 200
employees a salary reduction 403(b) Plun {(he “Plan™)
that xatisfies the requirements of § 403(b). The busi-
ness manager has primary responsibility for admin-
istering the Plan, in addition 1o other administrative
functions within Public School During the 2004 plan
year, a former erployce should have received an ad-
ditional minimum required distribution of $278 un-
der § 403(b3(10} Another participant received an im-
permissible hardship withdrawal of $2,500. Another
participant made elective deferrals of which $1,000
was in excess of the § 402(2) Limit. Under these
facts, even though mulliple faitures occurred 1n a sin-
gle plan year, the failures will be eligible for correc-
nion under this section 8 because in the aggregate the
fatlures are insigmficant.

SECTION 9. SELF-CORRECTION
OF SIGNIFICANT OPERATIONAL
FAILURES

L1 Regquirements. The requirements of
this section 9 are satisfied with respect to
an Operational Failure (even if significant)
if the Operational Failure is corrected and
the correction is either completed or sub-
stantially completed {in accordance with
section 9.04) by the last day of the correc-
tion period described in section 9.02.

02 Correction period. (1) End of cor-
rection period. The last day of the cor-
rection period for an Operational Failure
is the last day of the second plan yvear fol-
towing the plan year for which the failure
occurred. However, in the case of a failure
to satisfy the requirements of & 401 (k)3),
401{m)(2), or 40i{m){9}, the correction
period does not end untii the last day of
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the second plan year following the plan
year that includes the last day of the addi-
tional period for correction permitted un-
der § 401(kX8) or 401(m)(6). If a 403(b)
Plan does not have a plan year, the plan
year is deemed to be the calendar year for
purposes of this subsection.

(2) Extension of correction period for
Transferred Assets. In the case of an Op-
erational Failure that relates only to Trans-
ferred Assets, or to a plan assumed in con-
nection with a corporate merger, acquisi-
tion or other similar employer transaction,
the correction period does not end until
the last day of the first plan year that be-
gins after the corporate merger, acquisi-
tion, or other similar employer transaction
between the Plan Sponsor and the sponsor
of the transferor plan or the prior sponsor
of an assumed plan.

(3) Effect of examination. The correc-
tion period for an Operational Failure that
occurs for any plan year ends, in any event,
on the first date the plan or Plan Sponsor
is Under Examination for that plan year
{determined without regard to the second
sentence of section 9.02). (But see section
0.04 for special rules permitting comple-
tion of correction after the end of the cor-
rection period.)

03 Correction by plan amendment.
In order to complete comection by plan
amendment (as permitted under section
4.05), the appropriate determination let-
ter application must be submitted before
the end of the plan’s applicable remedial
amendment period described in Rev. Proc.
2005-66.

04 Substantial completion of correc-
tion. Correction of an Operational Failure
is substantially completed by the last day
of the correction period only if the require-
ments of either paragraph (1) or (2) are sat-
isfied.

{1) The requirements of this paragraph
(1) are satisfied if:

(a) during the correction period, the
Plan Sponsor is reasonably prompt in
identifying the Operational Failure, formu-
lating a correction method, and initiating
correction in a manner that demonstrates
a commitment to completing correction of
the Operational Failure as expeditiously
as practicable, and

(b) within 90 days after the last day
of the correction pertod, the Plan Sponsor
completes correction of the Operational
Failure.
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(2) The requirements of this paragraph
(2) are satisfied if:

{4) during the correction period, correc-
tion is completed with respect to 85 per-
cent of all participants affected by the Op-
erational Failure, and

(b) thereafter, the Plan Sponsor com-
pletes correction of the Operational Failure
with respect to the remaining affected par-
ticipants in a diligent manner.

.05 Examples. The following examples
illustrate the application of this section 9.
Assunie that the eligibility requirements of

section 4 relating to SCP have been met.

Example {1 Employer 7 established a qualified
defined contnibution plun in 2003 and received a
favorable determination letter. During 2005, while
dotng a self-audit of the operarion of the plan for the
2004 plan year, the plan administrator discovered
that, despite the practices and procedures established
by Employer Z with respect 1o the plan, scveral
employees eligible to partcipate in the plan were
excluded from participation. The administrator also
found that for 2004 Operational Failures occurred
because the elective deferrals of additional employ-
ges gxcegded the § 402(g) limit and Employer Z
failed to make the required top-heavy minimum
contribution. Duning the 2005 plan year, the Plan
Sponsor made comrective contributions on behalf
of the excluded employees, distributed the excess
deferrals to the affected participants, and made a
top-heavy minimum contribution to all participants
entitled to that contnbution for the 2004 plan year.
Each comrecuve contribution and disteibution was
credited with carnings at a rate appropriate for the
plan from the date the corrective contribution or
distribution should have been made to the date of
correction, Linder these facts, the Plan Sponsor has
corrected the Operational Failures for the 2044 plan
year within the correction period and thus satisfied
the requiretnents of this scction 9.

Fxample 22 Employer A established a qualified
defined contribution plan, Plan A, in 1990 and has
received a favorable determination letter for the ap-
plicable law changes. In Apnl 2003, Employer A
purchased il of the stock of Employer B, a wholly-
owned subsidiary of Employer C. Employees of Em-
ployer B participated in Plan C, a qualified defined
contribution plan sponsored by Employer C. Follow-
ing Employer A's review of Plan C, Employer A and
Employer C agreed that Plan A would accept a trans-
fer of plan assets aitributable to the account balances
of the employees of Lmployer B who had participated
in Plan C. As part of this agreement, Employer C rep-
resented 10 Employer A that Plan C is 1ax gualified.
Employers A and C alse apreed that such transfer
would be in accordance with § 4141y and § 1.414(1)}-1
and addressed issues related o costs associated with
the wansfer. Following the transaction, the employ-
ees of Employer B began participation in Plan A. Ef-
fective July |, 2003, Plan A accepted the transfer
of plan assets from Plan C. After the transfer, Em-
ployer A determined that all the participants in onc di-
vision of Employer B had becn incarrectly excluded
from atlocation of the profit shaning contmibutions for
the 1998 and 1999 plan years During 2004, Em-
ployer A made corrective contabutions on behalf of
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the affected participants. The corrective contribu-
tions were credited with earnings at a rate appropri-
ate for the plan from the dawe the cormrective contr-
bution should have been made to the date of correc-
tion and Employer A otherwise complied with the re-
quirements of SCP. Under these facts, Employer A
has, within the correction period, correeted the Op-
crational Failures for the 1998 and 1999 plan years
with respect to the assels transferred to Plan A, and
thus satisficd the requirements of this section 9.

PART V. VOLUNTARY CORRECTION
PROGRAM WITH SERVICE
APPROVAL (VCP)

SECTION 10. VCP PROCEDURES

01 VCP requirements, The require-
ments of this section 10 are satisfied with
respect to failures submitted in accordance
with the requirements of this section 10
if the Plan Sponsor pays the compliance
fee required under section 12 and imple-
ments the corrective actions and satisfies
any other conditicns in the compliance
statement described in section 10.08.

02 Identification of faitures. VCP is
not based upon an examination of the plan
by the Service. Only the failures raised
by the Plant Sponsor or failures identified
by the Service in processing the applica-
tion are addressed under VCP, and only
those failures will be covered by the VCP
compliance statement. The Service will
not make any investigation or finding un-
der VCP concerning whether there are fail-
ures.

.03 Effect of VCP submission on exam-
ination. Because VCP does not arise out
of an examination, consideration wnder
VCP does not preclude or impede (under
§ 7605(b) or any administrative provisions
adopted by the Service} a subsequent ex-
amination of the Pian Sponsor or the plan
by the Service with respect to the taxable
year (or years) involved with respect to
matters that are cutside the compliance
statement. However, a Plan Sponsor’s
statements describing failures are made
only for purposes of VCP and will not be
regarded by the Service as an admission
of a failure for purposes of any subsequent
examination. See section 5.03 for the def-
inition of Under Examination.

.04 No concurrent examination activ-
ity. Except in unusual circumstances, a
plan that has been properly submitted un-
der VCP will not be examined while the
submissien 1s pending. Notwithstanding
the above, a plan that is eligible for a Group
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Submission under section 1(L1[ may be
examined while the Group Submission is
pending with respect to issues not identi-
fied in the Group Submission at the time
such plan comes Under Examination. In
addition, if it is determined that either the
plan or the Plan Sponsor was, or may have
been a party to an abusive tax avoidance
transaction {as defined in section 4.13(2)),
the Service may authorize the examination
of the plan, even if a submission pursuant
to VCP is pending. This practice regarding
concurrent examtnations does not extend
to other plans of the Plan Sponser. Thus,
any plan of the Plan Sponsor that is not
pending under VCP could be subject to ex-
amination.

05 Determination letier application for
plan amendments related to a VCP submis-
sion. In any case in which a determina-
tion letter is submitted pursuant to section
4.06, the Plan Sponsor must submit a copy
of the amendment, the appropriate appli-
cation form (ie., Form 5300 series), and
the appropriate user fee concurrently and
to the same address as the VCP submis-
sion. The user fee for the determination
letter application and the fee for the VCP
submission must be submitted on separate
checks made payable to the U.S. Treasury,
See section 11.12 for the VCP mailing ad-
dress.

.06 Determination letter applications
not related to a VCP submission. (1}
The Service may process a determina-
tion letter application submitted under the
determination letter program (including
an application requested on Form 531()
concurrently with a VCP submission for
the same plan. However, issuance of the
determination letter in response to an ap-
plication made on a Form 5310 will be
suspended pending the closure of the VCP
submission,

{2) A submission of a plan under the de-
termination letter program does not consti-
tute a submission under VCP. If the Plan
Sponsor discovers a Qualification Failure,
the Qualification Faiture may not be cor-
rected as part of the determination letter
process. The Plan Sponsor may use SCP
and VCP instead., as applicable. It the Ser-
vice in connection with a determination
letter application discovers a Qualification
Faiture, the Service may issue a closing
agreement with respect to the failures iden-
tified or, if appropriate, refer the case to
Employee Plans Examinatiens. In cither
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case, the fee structure in section 12, relat-
ing to VCP will not apply. Except as pro-
vided in section 10.06(3}, the fee structure
in section {4 relating to Audit CAP will ap-
ply. Seesection 5.03(3} for adescription of
when a plan submitted for a determination
letter is considered to be Under Examina-
tion.

(3) Hf the Service in connection with a
determination letter application discovers
the plan has not been amended timely for
tax legislation changes. the fee structure in
section 14.04 will apply.

X7 Processing of submission. (1)
Screening of submission.  Upon receipt
of a submission under VCP, the Service
will review whether the eligibility require-
ments of section 4 and the submission
requirements of section 11 are satisfied.

(2) Eligibility of submission. 1f, at any
stage of the review process, the Service
determines that a VCP submission is se-
ricusly deficient or that the application of
VCP would be inappropriate or impracti-
cal, the Service reserves the right to retum
the submission, including any compliance
fee, without contacting the Plan Sponsor.

(3) Review of submission. Once the
Service determines that the submission
is complete under VCP, the Service will
consult with the Plan Sponsor or the Plan
Sponsor’s representative to discuss the
proposed corrections and the plan’s ad-
ministrative procedures.

(1) Addirional information required. 1If
additional information is required, a Ser-
vice representative will generally contact
the Plan Sponsor or the Plan Sponsor’s
representative and explain what is needed
to complete the submission. The Plan
Sponsor will have 21 calendar days from
the date of this contact 1o provide the re-
quested information. If the information is
not received within 21 days, the matter wiil
be closed, the compliance fee will not be
returned, and the case may be referred to
Employee Plans Examinaticns. Any re-
quest for an extension of the 21-day time
period must be made in writing within the
21-day time period and must be approved
by the Service (by the applicable group
manager).

(5) Additional failures discovered after
initial submission. (ay A Plan Sponsor that
discovers additional unrelated Qualifica-
tion or 403(b) Failures after 1ts inittal sub-
mission may request that such failures be
added to its submission. However, the Ser-
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vice retains the discretion to reject the in-
clusion of such failures if the request is not
timely; for example, if the Plan Sponsor
makes its request when processing of the
submission is substantially complete.

(k) If the Service discovers an unrelated
Qualification or 4G3(b) Failure while the
request is pending, the failure generally
will be added to the failures under con-
sideration. However. the Service retains
the discretion to determine that a failure is
outside the scope of the voluntary request
for consideration because the Plan Spon-
sor did not voluntarily bring it forward. In
this case, if the additional failure is signif-
icant, all aspects of the plan may be exam-
ined and the rules pertaining to Audit CAP
will apply.

(6) Conference right. 1f the Service ini-
tially determines that it cannot issue a com-
pliance statement because the parties can-
not agree upon correction or & change in
administrative procedures, the Plan Spon-
sor (generally through the Plan Sponsor’s
representative} will be contacted by the
Service represeniative and offered a con-
ference with the Service. The conference
can be held either in person or by telephone
and must be held within 21 calendar days
of the date of contact. The Plan Sponsor
will have 21 calendar days after the date of
the conference to submit additional infor-
mation in support of the submission. Any
request for an extension of the 21-day time
period must be made in writing within the
21-day time period and must be approved
by the Service (by the applicable group
manager). Additional conferences may be
held at the discretion of the Service.

(1) Failure to reach resolution. If the
Service and the Plan Sponsor cannot reach
agreement with respect to the submission,
the matter will be closed, the compliance
fee will not be returned, and the case may
be referred to Employee Plans Examina-
tions. In the case of an Anonymous Sub-
mission that fails to reach resolution under
this revenue procedure, the Service will re-
fund 30% of the applicable VCP fee. See
section 12.0] for the VCP fec.

(8) Issuance of compliance statement,
If agreement is reached, the Service will
send to the Plan Sponsor a compliance
statement specifying the corrective action
required. If the original submission is
subsequently matenially medified, then,
unless the Plan Sponsor has submitted a
penalty of perjury statement with respect
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to such subsequent modifications, the
Plan Sponsor will be required to sign the
compliance statement. In such case, the
Service will send to the Plan Sponsor an
unsigned compliance statement specifying
the corrective action required. Within 30
calendar days of the date the compliance
statement is sent, a Plan Sponsor must sign
the compliance statement and return it and
any compliance fee required to be paid at
the time that the compliance statement is
signed (see section 11.05). The Service
will then issue a signed copy of the compli-
ance statement to the Plan Sponsor. If the
Plan Sponsor dees not sign the compliance
statement and send it to the Service (with
a compliance fee, if applicable) within 30
calendar days, the plan may be referred to
Employee Plans Examinations.

(9 Timing of correction. The Plan
Sponsor must implement the specific cor-
rections and administrative changes set
forth in the compliance statement within
150 days of the date of the compliance
statement. Any request for an extension
of this time period must be made prior to
the expiration of the correction period and
in writing and must be approved by the
Service,

(10y Modification of compliance state-
ment. Once the compliance statement has
been issued (based on the information pro-
vided), the Plan Sponsor cannot request a
modification of the compliance terms ex-
cept by a new request for a compliance
statement. However, 1f the requested mod-
ification is minor and is postmarked no
later than 30 days after the compliance
statement is issued, the compliance fee for
the modification will be the lesser of the
original compliance fee or $3,000.

(11) Verification. Once the compliance
statemeni has been issued, the Service
may require verification that the correc-
tion methods have been complied with and
that any plan administrative procedures re-
quired by the compliance statement have
been implemented. This verification does
not constitute an examination of the books
and records of the employer ar the plan
{within the meaning of § 7605(b)). If the
Scrvice determines that the Plan Sponsor
did not implement the corrections and pro-
cedures within the stated time period, the
plan may be referred to Employee Plans
Examinations.

.08 Compliance statement. (1) General
description of compliance statement. The
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compliance statement issved for a VCP
submission addresses the failures identi-
fied, the terms of correction, including any
revision of administrative procedures, and
the time period within which proposed cor-
rections must be implemented, including
any changes in administrative procedures.
The compliance statement alse provides
that the Service will not treat the plan as
failing to satisfy the applicable require-
ments of the Code on account of the fail-
ures described in the compliance statement
if the conditions of the compliance state-
ment are satisfied. Unless a determina-
tion letter application is included with a
VCP submission for an on-cycle or ter-
minating plan in accordance with section
4.06, with respect to a failure to amend a
plan timely for (a) good faith plan amend-
ments for the Economic Growth and Tax
Relief Reconciliation Act of 2001, Pub. L.
10716 (EGTRRA), within the period de-
scribed in Notice 2001-42 including those
changes listed in Notice 2005-5, (b) plan
amendments for the final and temporary
regulations under § 401(a)(9) as they ap-
peared in the April 1, 2003, edition of 26
CER Part 1 (the § 401(a)(9) final and temn-
porary regulations) within the period de-
scribed in Rev. Proc. 2002-29 as modi-
fied by Rev. Proc. 2003-10, and (c) in-
terim amendments as provided in section
5 of Rev. Proc. 2005-66, the issuance of
a compliance statement will result in the
corrective amendments being treated as if
they had been adopted timely for the pur-
pose of determining the availability of the
remediz]l amendment period currently de-
scribed in Rev. Proc. 2005-66. How-
ever. the issuance of such a compliance
statement will not constitute a determina-
tion as to whether the plan amendment as
drafted complies with the change in quali-
fication requirement. Where current pro-
cedures are inadequate for operating the
plan in conformance with the applicable
requirements of the Code, the compliance
statement will be conditioned upon the im-
plementation of stated administrative pro-
cedures. The Service may prescribe ap-
propriate administrative procedures in the
compliance statcment.

(2) Compliance statement conditioned
upon timely correction. The compliance
statement is conditioned on (i) there being
no misstatement or omission of material
facts in connection with the submission
and (ii) the implementation of the specific
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corrections and satisfaction of any other
conditions in the compliance statement.

(3) Authority delegated. Compliance
statements (including relief from any ex-
cise tax as provided under section 6.09) are
authorized to be signed by Area Managers
reporting to the Director, Employee Plans
Examinations, and managers within Em-
ployee Plans Rulings and Agreements, un-
der the Tax Exempt and Government Enti-
ties Operating Division of the Service.

09 Effect of compliance statement on
examination, The compliance statement is
binding upon both the Service and the Plan
Sponsor or Eligible Organization {as de-
fined in section 1(.11{2)) with respect to
the specific tax matters identified therein
for the periods specified, but does not pre-
clude or impede an examination of the plan
by the Service relating to matters outside
the compliance statement, even with re-
spect to the same taxable vear or years to
which the compliance statement relates.

A0 Special rules relating to Anony-
mous (John Doe} Submissions. (1) The
Anonymous Submission procedure in
this section 10.10 permits submission of
Quabfied Plans, 403(b} Plans, SEPs and
SIMPLE IRA Plans under VCP without
initially identifying the applicable plan(s),
the Plan Sponsor(s), or the Eligible Or-
ganization. The requirements of this rev-
enue procedure relating to VCP, including
sections 10, 11, and 12, apply to these
submissions. However, information iden-
tifying the plan or the Plan Sponsor may
be redacted (and the power of attorney
statement and the penalty of perjury state-
ment need not be included with the initial
submission). In addition, if a determina-
tion letter application will be requested as
part of the subnusston. the determination
letter application should not be submitted
until the time all idenufying information
is provided to the Service. For purposes
of processing the submission, the State
of the Plan Sponsor must be identified
in the initial submission. All anonymoeus
submissions must be numbered or labeled
on the first page of the VCP submission
by the plan sponsor or its representative
to facilitate identificatton and tracking of
the submission. The identification num-
ber should be unique to the submission
and should not be used with respect to
any other anonymous submission of the
plan sponsor or representative. Once the
Service and the plan representative reach
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agreement with respect to the submission,
the Service will contact the plan repre-
sentative in writing indicating the terms
of the agreement. The Plan Sponsor will
have 21 calendar days from the date of the
letter of agreement to identify the plan and
Plan Sponsor. If the Plan Sponsor dees not
submit the identifying material {including
the power of attorney statement and the
penalty of perjury statement) within 21
calendar days of the letter of agreement,
the matter will be closed and the compli-
ance fee will not be returned.

(2) Notwithstanding section 10.04, un-
til the plan(s) and Plan Sponsor(s) are iden-
tified to the Service, a submission under
this subsection does not preclude or im-
pede an examination: of the Plan Sponsor
or its plan(s). Thus, a plan submitted un-
der the Anonymous Submission pracedure
that comes Under Examination prior to the
date the plan(s} and Plan Sponsor(s) identi-
fying materials are received by the Service
will no longer be eligible under VCP.

11 Special rules relating to Group Sub-
missions. (1) General rules. An Eligible
Organization may submit a VCP request
for a Qualified Plan, a 403(b) Plan, a SEP,
or a SIMPLE IR A Plan under a Group Sub-
mission for Plan Document, Operational
and Employer Eligibility Failures, If a
Sponsor of a master or prototype plan sub-
mits failures with respect to more than one
master or prototype plan, each plan will be
treated as a separate submission and a sep-
arate fee must be submiited for each pro-
totype plan. Similarly, if a Volume Sub-
mitter practitioner submits failures with re-
spect to more than one Volume Submitter
plan, each plan will be treated as a sepa-
rate subinission and a separate fee must be
submitted for each specimen pian.

(2) Eligible Organizations. For pur-
poses of a Group Submission, the term
“Eligible Organization” means either (a)
a Sponsor {as that term is defined in sec-
tion 4.07 of Rev. Proc. 2005-16, 200510
ER.B. 674) of a master or prototype plan,
(b) a Volume Submitter practitioner, as that
term is defined in section 13.04 of Rev.
Proc. 2005-16, {¢) an insurance company
or other entity that has issued annuity con-
tracts or provides services with respect to
assets for 403(b) Plans, or {d) an entity
that provides its clients with administrative
services with respect to Qualified Plans,
403(b) Plans, SEPs or SIMPLE IRA Plans.
An Eligible Organization is not eligible to

2006-22 I.R.B.

make a Group Submission unless the sub-
mission includes a failure resulting from a
systemic error involving the Eligible Or-
ganization that affects at least 20 plans and
that result in at least 20 plans implement-
ing correction. If, at any time before the
Service issues the compliance statement,
the number of plans falls below 20, the Eli-
gible Organization must netify the Service
that it is no longer eligible 1o make a Group
Submission {and the compliance fee may
be retained).

(3) Special Group Submission proce-
dures. (1) In general, a Group Submission
is subject to the same procedures as any
VCP submissicn in accordance with sec-
tions 10 and 11. except that the Eligible
Organization is responsible for perform-
ing the procedural obligations imposed on
the Plan Sponsor under sections 10 and 11.
See section 11.02(15) for a special sub-
mission requirement with respect to Group
Submissions.

(b) The Eligible Organization must pro-
vide notice to all Plan Sponsors of the
plans included in the Group Submission.
The notice must be provided at least 90
days before the Eligible Organization pro-
vides the Service with the information re-
quired in section 10.11(3){c). The purpuse
of the notice is to provide each Plan Spon-
sor with information relating to the Group
Submission request. The notice should ex-
plain the reason tor the Group Submis-
sion and inform the Plan Sponsor that the
Plan Sponsor’s plan will be included in the
Group Submission unless the Plan Spon-
sot responds within the 50-day period to
exclude the Plan Sponsor’s plan from the
Group Submission.

{c} When an Eligible Organization re-
ceives an unsigned compliance statement
on the proposed cormrection and agrees to
the terms of the compliance statement, the
Eligible Organization must return to the
Service within 120 calendar days not only
the signed compliance statement and any
additional compliance fee under section
12.05, but also a list containing (i) the em-
ployers” tax identitication numbers for the
Plan Sponsors of the plans to which the
compliance statement may be applicable,
(i) the plans by name, plan number, type
of plan and number of plan participants,
(iii} a certification that each Plan Spon-
sor received notice of the Group Submis-
sion, and (iv) a certification that each Plan
Sponsor timely filed the Form 3500 return
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for each plan. This list can be submit-
ted at any stage of the submission process
provided that the requirements of section
10.11¢{3)(b) have been satisfied. Appli-
cants are encouraged to submit the list on
a computer disk in Microsoft Word. Oniy
those plans for which correction is actu-
ally made within 240 calendar days of the
date of the signed compliance statement
{or within such longer period as may be
agreed to by the Service at the request of
the Eligible Organization} will be covered
by the compliance statement.

(d) Notwithstanding section 4.02, if a
Plan Sponsor of a plan that is eligible to be
included in the Group Submission is not-
fied of an impending Employee Plans ex-
amination after the Elgible Organization
filed the Group Submission application,
the Plan Sponsor’s plan will be included in
the Group Submission. However, with re-
spect 1o such plan, the Group Submission
will not preclude or impede an examina-
tion of the plan with respect to any failures
not identified in the Group Submission ap-
plication at the time the plan comes Under
Examination.

A2 Multiemplover and multiple em-
ployer plans. (1) In the case of a multiem-
ployer or multiple employer plan, the plan
administrator (rather than any contributing
or adopting employer) must request con-
sideration of the plan under the programs.
The request must be with respect to the
plan, rather than a portion of the plan af-
fecting any particular employer.

(2} If a VCP submission for a multi-
employer or multiple employer plan has
fatlures that apply to fewer than all of the
employers under the plan, the plan admin-
istrator may choose to have the compli-
ance fee (in section 12} or sanction (in sec-
tion 14} caleulated separately for each em-
ployer based on the assets attributable to
that employer, rather than being attribut-
able to the assets of the entire plan. Thus,
the plan administrator may choose to ap-
ply the provisions of this paragraph where
the failure is attributable in whole or in part
to data, information, actions, or inactions
that are within the control of the employ-
ers rather than the multiemployer or mul-
tiple employer plan (such as attribution in
whole or in part to the failure of a employer
to previde the plan administrator with fuli
and complete information).
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SECTION 11. APPLICATION
PROCEDURES FOR VCP

Ol General rules. The requirements
of this section 11 are satisfied if the re-
quest for a compliance statement from the
Service under VCP satisfies the informa-
tional and other requirements of this sec-
tion 11. In general, a request under VCP
consists of a letter from the Plan Sponsor
{which may be a letter from the Plan Spon-
sor’s representative) or Eligible Organiza-
tion {or representative) to the Service that
contains a description of the failures, a de-
scription of the proposed methods of cor-
rection, and other procedural items, and in-
cludes supporting information and docu-
mentation as described below. If the sole
failure involves the failure by the Plan
Sponsor to amend a plan timely for (a)
good faith plan amendments for EGTRRA,
{b) plan amendments for the final and tem-
porary regulations under § 401{a)}(%) or (c)
interim amendments, then the Plan Spon-
sor may fellow the streamlined submis-
sion procedure described in Appendix F.
In such circumstance, a complcte submis-
sion pursuant io Appendix F will satisfy
the submission requirements provided be-
low.

02 Submission requirements. The letter
from the Plan Sponsor or the Plan Spon-
sor's representative must contain the fol-
lowing:

{1} A statement identifying the type
of plan submitted (e.g., Qualified Plan,
403(b) Plan, SEP, or SIMPLE IRA Plan)
and, if applicable, whether the submission
is a Group Submission, an Anonymous
Submission, a nonamender submission,
a multiemployer or mualtiple employer
plan submission, or an Orphan Plan sub-
mission.  In addition, if the submission
involves a Qualified Plan, the statement
should also tdentify the type of Qualified
Plan being submitted (e.g., Defined Ben-
efit, Money Purchase, Profit Sharing, or
Stock Bonus, and 401 (k) or ESOP).

(2) A complete description of the fail-
ures, the years in which the failures oc-
curred, including closed years (that is,
years for which the statutory period has
expired), and the number of employees
affected by each failure.

{3) A description of the administrative
procedures in effect at the time the failures
occurred.
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(4 An explanation of how and why the
failures arose.

(5} A detailed description of the method
for correcting the failures that the Plan
Sponsor has implemented or proposes to
implement. Each step of the correctien
methed must be described in narrative
torm. The description must include the
specific information needed to support the
suggested correction method. This infor-
mation includes, for example, the number
of employees affected and the expected
cost of correction {both of which may be
approximated if the exact number cannot
be determined at the time of the request),
the years involved. and calculations or
assumptions the Plan Sponsor used to
determine the amounts needed for correc-
tion.

(6) A description of the methodology
that will be used to calculate earnings or
actuarial adjustments on any corrective
contributions or distributions (indicating
the computation periods and the basis
for determining earmings or actuarial ad-
justments, in accordance with section
6.02(4)).

(7) Specific calculations for each af-
fected employee or a representative sam-
ple of affected employees. The sample
calculations must be sufficient to demoen-
strate each aspect of the correction method
proposed. For example, if a Plan Spon-
sor requests a compliance statement with
respect to a failure to satisfy the contri-
bution limits of § 415{c} and proposes a
correction method that involves elective
contributions (whether matched or un-
matched) and matching contributions, the
Plan Sponsor must submit calculations il-
lustrating the correction method proposed
with respect to each type of contribution.
As another example, with respect to a fail-
ure to satisty the ADP test in § 401(k)(3),
the Plan Sponsor must submit the ADP
test results both before the correction and
after the correction.

(&) The method that will be used 1o lo-
cate and notify former employees and ben-
eficiaries, or an affirmative statement that
no former employees or beneficiarics were
atfected by the failures or will be affected
by the correction.

(9) A description of the measures that
have been or will be implemented to en-
sure that the same failures will not recur.

{10) A statement that, to the best of
the Plan Sponsor’s knowledge, neither the
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plan nor the Plan Sponsor is Under Exam-
ination.

(1i) A statement that neither the plan
not the Plan Sponsor has been a party to an
abusive tax avoidance transaction (as de-
fined in section 4.13(2)) or a brief identifi-
cation of any abusive tax avoidance trans-
action to which the plan or the Plan Spon-
sor has been a party.

(12) If a submission includes a failure
that relates to Transferred Assets and the
failure occurred prior to the transfer, a de-
scription of the transaction (including the
dates of the employer change and the plan
transfer).

(13) A statement (if applicable) that the
plan is currently being considered in a de-
termination letter application that is not re-
lated to the VCP application. If the request
for a determination letter ts made while
a request for consideration under VCP is
pending, the Plan Spenser must update the
VCP request to add this information.

(14) In the case of a 403{b} Plan submis-
sion, a statement that the Plan Sponsor has
contacted all uther entities involved with
the plan and has been assured of cooper-
ation in implementing the applicable cor-
rection, to the extent necessary. For exam-
ple, if the plan’s failure 15 the failure to sat-
isfy the requirements of § 403(b){1)(E) on
elective deferrals, the Plan Sponsor must,
prior to making the VCP application, con-
tact the insurance company or custodian
with control over the plan’s assets to as-
sure cooperation in effecting a distribution
of the excess deferrals and the earnings
thereon. An application under VCP must
also contain a statement as to the type of
employer {e.g., a tax-exempt organization
described in § 501(c)(3)) submitting the
VP application.

(15) A Group Submission must be
signed by the Eligible Organization or the
Eligible Organization’s authorized rep-
resentative and accompanied by a copy
of the relevant porticns of the plan docu-
ment{s}. In addition, a Group Submission
must include a separate page for each af-
fected Plan Sponsor that provides the Plan
Sponsor’s name, EIN, plan name, and
failure(s).

03 Required documents. A VCP sub-
mission must be accompanted by the fol-
lowing documents:

(1) Form 5500 or similar information.
{2) In the case of a plan required to file
Form 5500, a copy of the first three pages
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of the most recently filed Form 5500 series
return and the applicable Financial Infor-
mation Schedule. In the case of a termi-
nated plan, the Form 5500 must be the one
filed for the plan year prior to the plan year
for which the Final Form 5500 retum was
filed.

{b) In the case of any plan not re-
quired to file Form 5500, e.g., a gov-
ernmental plan, nonelecting church plan,
SEP, SIMPLE IRA Plan. or an applicable
403(b) plan, the information that generally
would be included on the first three pages
of Form 5500, including the name and
number of the plan, the Plan Sponsor’s
EIN, and the amount of plan assets to the
extent that the information is available to
the Plan Sponser.

(¢} In the case of an Anonymous Sub-
mission, the employee census may be
redacted and replaced by numbers that are
rounded up.

(2} Plan document. A copy of the entire
plan document or the relevant portions of
the plan document. For example, in a case
involving an improper exclusion of eligi-
ble employees from a profit-sharing plan
with a cash or deferred arrangement, rele-
vant portions of the plan document include
the eligibility, allocation, and cash or de-
ferred arrangement provisions of the ba-
sic plan decument (and the adoption agree-
ment, if applicable), along with applica-
ble definitions in the plan. If the plan is
a 403(b) Plan and a plan document is not
available, a written description of the plan
should be submitted, with sample salary
reduction agreements if relevant. In the
case of a SEP and a SIMPLE IRA Plan, the
entire plan document should be submitted.

(3} Determinarion letter application. In
any case in which correction of a Qualifi-
cation Failure is made by plan amendment,
as permitted under section 4.05, other than
the adoption of an amendment designated
by the Service as a model amendment or
the adoption of a protetype or volume sub-
mitter plan for which the Plan Sponsor
has reliance on the plan’s opinion or ad-
visory letter as provided in Rev. Proc.
2006-6, 20061 LR.B. 204, and the Plan
Spoensor is submitting a determination let-
ter request as permitted under section 4.06,
the Plan Sponsor must submit a copy of
the amendment, the appropriate applica-
tion form (L.e., Form 5300 series) to the ex-
tent required by section 4.06, and the ap-
propriate user fee concurrently and to the
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same address as the VCP submission. The
user fee for the determination letter appli-
cation and the fee for the VCP submis-
sion must be submitted on separate checks
made payable to the U.S. Treasury. See
section 11.12 for the VCP mailing address.

04 Date fee due generally. Except as
provided in sections 11.05 and 12.02(3),
the VCP fec under section 12 and, if ap-
plicable, the determination letter user fee,
must be included with the submission. The
VP fee and the determination letter user
fee must be submitted on separate checks
made payable to the U.S. Treasury. If
the appropriate fees are not included in
the submisston, the submission will be re-
turned.

05 Additional  fee due for SEPs,
SIMPLE IRA Plans, and Group Submis-
sions. In the case of a SEF, a SIMPLE IRA
Plan, or a Group Submission, the initial
fee described in secuon 12.02, 12.04, or
12.05 must be included in the submission
and any additional fee is due at the time
the compliance statement is signed by the
Plan Sponsor and returned to the Service,
or when agreement has been reached be-
tween the Service and the Plan Sponsor
regarding correction of the failure(s).

.06 Signed submission. The submission
must be signed by the Plan Sponsor or the
sponsor’s authorized representative.

07 Power of attorney requirements. To
sign the submisston or to appear before
the Service in connection with the sub-
mission, the Plan Sponsor’s representa-
tive must comply with the requirements of
section 9.02(11) and (12) of Rev. Proc.
20064, 2006-1 LR.B. 132, and submit
Form 2848, Power of Attorney and Dec-
laration of Representative. A Form 2848
that designates a representatrve not quali-
fied to sign Part II of the Form 2848, e.g.,
an unenrelled return preparer, will not be
accepted. A Plan Sponsor may authonze
an individual, such as an unenrolled return
preparer, to inspect or recerve confidential
information using Form 8821. Tax Infor-
mation Authorization (See Form 5821 and
Instructions.)

08 Penalty of perjury statement. The
following declaration must accompany
a request and any factual information or
change in the submission at a later time:
“Under penalties of perjury, I declare
that I have examined this submission,
including accompanying documents,
and, to the best of my knowledge and
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belief, the facts presented in support
of this submission are true, correct,
and complete.”” The declaration must be
signed by the Plan Sponsor, not the Plan
Sponsor’s representative,

.09 Checkiist. The Service will be able
to respond more quickly to a VCP request
if the request is carefully prepared and
complete. The checklist in Appendix C is
designed to assist Plan Spensors and their
representatives in preparing a submission
that contains the mformation and docu-
ments required under this revenue proce-
dure. The checkiist in Appendix C must be
completed, signed, and dated by the Plan
Sponsor or the Plan Sponsor’s representa-
tive. A photocopy of this checklist may be
used.

10 Designation. The letter to the Ser-
vice should indicate in the upper right hand
comer of the letter the type of plan sub-
mitted under VCP, a Qualified Plan, 403(b}
Plan, SEP, or SIMPLE IRA Plan. In addi-
tion, if the submission is a Group Submis-
sion, an Anonymous Submission, a non-
amender submission, a multiemployer or
multiple employer plan submission, or an
Orphan Plan submission, the letter should
s0 indicate.

A1 Acknowledgement Letter. The Ser-
vice will acknowledge receipt of a VCP
submission if the Plan Sponsor or the Plan
Sponsor’s representative completes the
Acknowledgement Form in Appendix E
and includes it in the submission. A pho-
tocopy of Appendix E may be used.

A2 VCP mailing address.  All VCP
submissions and accompanying determi-
nation applications, if applicable, should
be mailed to:

Internal Revenue Service
Attention: SE:T:EP;:RA:VC
P.O. Box 27063

McPherson Station
Washington, D.C. 20038

13 Maintenance of copies of submis-
sions. Plan Sponsors and their represen-
tatives should maintain copies of all cor-
respondence submitted to the Service with
respect to their VCP requests.

14 Assembling the submission. The
Service will be able to process a submis-
sion more quickty if the submission pack-
age contains all of the items required by the
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Appendix C check list and is assembled in
the following order:

(1) If applicable, Form 8717, User Fee
for Employee Plan Determination Letter
Request, and the check for the determi-
nation letter user fee made payable to the
U.S. Treasury.

(2) Determination letter application
(i.e., Form 5300 series form), if applicable

{3) Submission signed by the Plan
Sponsor or Plan Sponsor’s authorized
representative, with a check for the VCP
fee made payable to the U.S. Treasury
attached to the front of the submission
letter. The submission should inciude the
following:

®  Type of plan (or group of plans) being
submitted

® Description of the failures (if the fail-
ures relate to Transferred Assets, in-
clude a description of the related em-
ployer transaction)

* An explanation of how and why the
failures arose

®*  Description of the method for cor-
recting failures, including earnings
methodology (if applicable) and sup-
porting computations (it applicable)

® Description of the method used to lo-
cate or notify former employees af-
fected by the failures or corrections, If
no former employees are affected by
the failures or corrections, then the let-
ter should affirmatively state that posi-
tion when addressing this issue,

*  Description of the administrative pro-
cedures that have been or will be im-
plemented to ensure that the failures do
not recur

®* Whether a request that participant
loans corrected under this revenue
procedure not be treated as distri-
butions §72(p) is being made and
supporting rationale for such request.
Alternatively, whether a request that
participant toans corrected under this
revenue procedure should be treated as
distributions in the year of correction
is being made and supporting raticnale
tor such request.

®*  Whether relief from imposition of the
excise taxes under §§ 4972, 4974 or
4979 is being requested, and the sup-
porting rationale for such relief

* If the plan is an Orphan Plan, whether
relief from the VCP application fee is
being requested, and the supporting ra-
tionale for such relief

® A statement on whether the plan is be-
ing considered in an unrelated determi-
nation letter application (if applicable)

®  Statement that the plan is not Under
Examinaticn

*  Statement that the Plan Sponsor is not
under an Exempt Organizations exam-
ination

®* A statement that neither the plan nor
the Plan Sponsor has been a party to an
abusive tax avoidance transaction {as
defined in section 4.13(2)) or a brief
identification of any abusive tax avoid-

ance transaction to which the plan or

the Plan Sponsor has been a party.
®*  Penalty of perjury statement

{4y Completed and signed Appendix C
checkhst

{5} Appendix E acknowledgement let-
ter

(6) Power of Attorney (Form 284%)
or Tax Information Authorization (Form
8821}, if applicable

(7) Formm 5500, (first three pages
and the applicable Financiat Informa-
tion Schedule) or equivalent information

(8) Copy of opinion or determination
letter (if applicable)

(9) Relevant plan document language
or plan document (if applicable)

(10) Any other items that may be rele-
vant to the submission

SECTION 12. VCP FEES

.01 VCP fees. The compliance fees for
all submissions under VCP are determined
under this section 12. All fees must be sub-
mitted by check made payable to the U.S.
Treasury and, except for the special fees
described in sections 12.04 and 12.05(2),
must be included with the initial submis-
sion.

02 VCP fee for Qualified Plans and
403(b) Plans. (1) Subject to section
12.02(2}, the comphance fee for a sub-
mission under VCP for Qualified Plans
and 403(b} Plans (including Anonymous
Submissions) is determined in accordance
with the following chart.

Number of Participants Fee
20 or fewer $ 750
21 to 50 3 1,000
51 to 100 $ 2,500
101 to 500 3 5.000
501 to 1,000 $ 8,000
1,001 to 5,000 515,000
5,001 to 10,000 $20,000
Over 10,000 $25,000

{2) If (a) the VCP submission involves
the failure to satisfy the minimum distribu-
tion requircments of § 401(a)(9) for 50 or
fewer participaats, (b} such failure is the
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only failure of the submission, and (c) the
failure would result in the imposition of the
excise tax under § 4974, the compliance
fee is $500.
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(3) At the discretion of the Service, the
VCP fee may be watved in the case of a
terminating Orphan Plan. In such cases,
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the submission must include a request for
a waiver of the VCP fee.

.03 VCP fee for nonamender failures.
In general, the compliance fee for plans
with a nonamender failure, as described
in section 4.06, is determined in accor-
dance with the chart in section 12.02, The
applicable fee for a VCP submission that
contains only nonamender failures is re-
duced by 50% if it is submitted within
a one-year period following the expira-
tion of the plan’s remedial amendment
peried for complying with such changes.
Notwithstanding the above, the compli-
ance fee for a submission that contains
only a failure to amend the plan timely
with respect to (a) good faith plan amend-
ments for EGTRRA within the period
described in Notice 200142 including
those changes listed in Notice 2005-5,
(b) plan amendments for the § 401{a)}(9)
final and temporary regulations within the
period described in Rev. Proc. 2002-29,
as modified by Rev. Proc. 200310, or (c)
interim amendmcnts as provided in sec-
tion 5 of Rev. Proc. 2005-66 is $375.00.

04 VCP fee for Group Submission. The
compliance fee for a Group Submission
is based on the number of plans affected
by the failure as described in the compli-
ance statement. The initial fee for the first
20 plans is $10,000. An additional fee is
due equal to the product of the number of
plans in excess of 20 multiplied by $250.
The maximum compliance fee for a Group
Submission is $30,000%. If more than one
master o1 prototype plan is submtted as a
Group Submission, each master or proto-
type plan is considered a separate Group
Submission for purposes of the compii-
ance fee.

05 VCP fee for SEPs and SIMPLE IRA
Plans. (1} In general, the compliance fee
for a SEP or a SIMPLE IRA Plan subms-
ston (including an Anonymous Submis-
sion) is $250. Notwithstanding the preced-
ing sentence, the Service reserves the right
to impose the fee schedule under section
12.02 or section 12.06 in appropriate cir-
cumstances.

{2) In any case in which a SEP or
SIMPLE IRA Plan correction is not sim-
ilar to a correction for a similar Qualifi-
cation Failure (as provided vnder section
6.10(1)), the Service may tmpose an addi-
tional fee. If the failure involves an Excess
Amount to a SEP or a SIMPLE IRA Plan
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and the Plan Sponsor retains the Excess
Amount in the SEP or SIMPLE IRA Plan,
a fee equal to at least 10 percent of the
Excess Amount excluding earnings will
be imposed. This is in addition to the SEP
or SIMPLE IRA Plun compliance fee set
forth 1in section 12.05(1).

06 VCP fee for egregious failures.
Notwithstanding the preceding provisions
of this section 12, in cases invelving
failures that are egregious {(as described
in section 4,08}, the compliance fee for
Qualified Plans, 403(b) Plans, SEPs and
SIMPLE IRA Plans is the greater of (1)
the fee that would be deterrmined under
the preceding provisions of this section
12, or (2) an amount equal to a negoti-
ated percentage of the Maximum Payment
Amount, such percentage not to exceed 40
percent.

07 Establishing the number of plan
participants. Compliance fees under this
section 12 are determined based on the
total number of plan participants. For a
description of participant, see the Instruc-
tions for Form 5500, lines 6 and 7. For
new plans and ongoing plans, the number
of plan participants is determined from
the most recently filed Form 5500 series.
Thus, with respect to the 2004 Form 5500,
the Plan Sponsor would use the number
shown in item 7f (or the equivalent item
on the Form 53500 C/R or EZ) to establish
the total number of plan participants. In
the case of a terminated plan, the Form
5500 used to determine the number of
plan participants must be the one filed for
the plan year prior to the plan year for
which the Final Form 5500 return was
filed. If the submissien involves a plan
with Transferred Assets and no new in-
cidents of the failure occurred after the
end of the second plan year that begins
after the corporate merger, acquisition,
or other similar employer transaction, the
Plan Sponsor may cilculate the number of
plan participants based on the Form 3500
information that would have been filed
by the Plan Sponsor for the plan year that
includes the employer transaction if the
Transferred Assels were maintained as a
separate plan,
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PART VI. CORRECTION ON AUDIT
(AUDIT CAP)

SECTION 13. DESCRIPTION OF
AUDIT CAP

01 Audit CAP requirements. If the Ser-
vice identifies a Qualification or 403(b)
Failure (other than a failure that has been
corrected in accordance with SCP or VCP)
upon an Employee Plans or Exempt Orga-
nizations examination of a Qualified Plan,
403(b) Plan, SEP, or SIMPLE IRA Plan,
the requirements of this section 13 are sat-
isfied with respect to the failure if the Plan
Sponsor corrects the failure, pays a sanc-
tion in accordance with section 14, satis-
fics any additional requirements of section
13.03, and enters into a closing agreement
with the Service.

02 Payment of sanction. Payment of
the sancton under section 14 generally is
required at the time the clesing agreement
is signed. All sanction amounts should be
submitted by certified check or cashier’s
check made payable to the U.S. Treasury.

03 Additional requirements. Depend-
ing on the nature of the failure, the Ser-
vice will discuss the appropriateness of
the plan’s existing administrative proce-
dures with the Plan Sponsor. If existing
administrative procedures are inadequate
for operating the plan in conformance with
the applicable requirements of the Code,
the closing agreement may be conditioned
upon the implementation of stated proce-
dures. In addition, for Qualified Plans,
pursuant to sectton 4.06, the Plan Sponsor
may be required to obtain a Favorable Let-
ter before the closing agreement is signed.
It a Favorable Letter is required, the Plan
Spoensor is required to pay the applicable
user fee for obtaining the letter,

.04 Fuilure to reach resolution, If the
Service and the Plan Sponsor cannot reach
an agreement with respect to the correc-
tion of the Failure(s) or the amount of the
sanction, the plan will be disqualified or, in
the case of a 403(b) Plan, SEP, or SIMPLE
[RA Plan will not have reliance on this rev-
enue procedure.

05 Effect of closing agreement. A clos-
ing agreement constitutes an agreement
between the Service and the Plan Spon-
sor that 1s binding with respect to the tax
matters identified therein for the periods
specified.
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06 Other procedural rules. The proce-
dural rules for Audit CAP are set forth in
Internal Revenue Manual (“IRM™) 7.2.2,
EPCRS.

SECTION 14. AUDIT CAP SANCTION

Ot Derermination of sanction. Except
as otherwise provided in section 14.04,
the sanction under Audit CAP is a negoti-
ated percentage of the Maximum Payment
Amount. Sanctions will not be excessive
and will bear a reasonable relationship to
the nature, extent, and severity of the fail-
urcs, based on the factors below.

02 Factors considered. Factors in-
clude: (1) the steps taken by the Plan
Sponsor to ensure that the plan had no
failures; {2) the steps taken to identify fail-
ures that may have occurred; {3) the extent
to which correction had progressed before
the examnation was initiated, including
full correction; {4) the number and type of
employees affected by the failure; (5) the
number of nonhighly compensated em-
ployees who would be adversely affected
if the plan were not treated as qualified or
as satisfying the requirements of § 403(b),
§ 408(k) or § 408(p); {(6) whether the fail-
ure is a failure to satisfy the requirements
of § 40t(a}4), § 401(a)}(26), or § 410(b),
either directly or through § 403(b)(12),
(7) the period over which the failure(s)
occurred (for example, the time that has
elapsed since the end of the applicable re-
medial amendment period under § 401(b)
for a Plan Document Failure; and (8) the
reason for the failure(s) (for example,
data errors such as errors in transcription
of data, the transposition of numbers, or

minor arithmetic errors). Factors relating
only to Qualified Plans also include: (1)
whether the plan is the subject of a Fa-
vorable Letter; (2) whether the plan has
both Operational and other failures; (3)
the extent to which the plan has accepted
Transferred Assets, and the extent to which
the failure(s) relate 1o Transferred Assets
and occurred before the transfer; and (4}
whether the Failure(s) were discoverad
during the determination letter process.
If one of the failures discovered during
an Employee Plans examination includes
the failure to amend the plan timely for
relevant legislation, 1t is expccted that
the sanction will be greater than the ap-
plicable fee described in section 14.04.
Additional factors relating only to 403(b)
Plans include: {1) whether the plan has
a combination of Operational, Demo-
graphic, or Employer Eligibility Failures:
(2) the extent to which the failure relates
to Excess Amounts; and (3) whether the
failure is solely an Employer Eligibility
Failure.

03 Transferred Assets. If the exam-
ination involves a plan with Transferred
Assets and the Service determines that no
new incidents of the failures that relate to
the Transferred Assets occur after the end
of the second plan year that begins after
the corporate merger, acquisition, or other
similar employer transaction, the sanction
under Audit CAP will net exceed the sanc-
1200 that would apply if the Transferred As-
sets were maintained as a sepurate plan.

D4 Fee for nonamenders discovered
during the determination letter application
process not related to a VCP submission.
(1) The compliance tee for nonamenders

{as defined in section 4.06) not voluntarily
identified by the Plan Sponsor, but instead
discovered by the Service in connection
with the determination letter application
process as described in section 5.03(3) is
determined in accordance with the chart
below. This fee schedule applics if the
only failure in the submission is the non-
amender failure.

(2) The acronyms listed in the chart re-
fer to the following laws:

(a) Employee Retirement Income Se-
curity Act of 1974 (ERISA),

{b} Tax Equity and Fiscal Responsibil-
ity Act of 1982 (TEFRA); Deficit Reduc-
tion Act of 1984 (DEFRA); and Retire-
ment Equity Act of [984 (REA) together
{T/D/R),

(c) Tax Reform Act of 1986 (TRA
'86).

(d) Unempioyment Compensation Act
of 1992 (UCA); Omnibus Budget and Rec-
onciliation Act of 1993 (OBRA '93),

(e) The Uruguay Round Agreements
Act; the Uniformed Services Employment
and Reemployment Rights Act of 1994;
the Small Business Job Protection Act of
1996; the Taxpayer Relief Act of 1997,
the Internal Revenue Service Restructur-
ing and Reform Act of 1998; and the Com-
munity Renewal Tax Relief Act of 2000
{collectively known as “GUST"),

(f) Final and temporary regulations
under § 401(a)(9}, 74 FR 18987, published
on April 17, 2002 (*401(a)(9) Regs™),

(g) The Economic Growth and
Tax Relief Reconciliation Act of 2001
(“EGTRRA™).

EGTRRA/

Number of subsequent GUST/ UCA/

Participants legislation 401(a)(9} Regs | OBRA ’93 TRA 86 T/D/R ERISA
20 or less $ 2,500 $ 3,000 $ 3,500 $ 4,000 $ 4,500 $ 5,000
21-50 $ 5000 $ 6.000 $ 7.000 $ 8,000 $ 9,000 $10.000
51-100 $ 7.500 $ 9.000 310,500 $12,000 $13,500 $15.000
101-500 $12,500 $15,000 $17.500 $20,000 $22,500 $25,000
501-1,000 $17.500 $21.000 $24.500 $28.000 $31,500 $35.000
1,001-5,000 $25,000 $30.000 $35,000 $40,000 345,000 $50,000
5,001-10,000 $32,500 $39,000 $45,500 $52,000 $58,500 $65,000
Over 10,000 $40.000 548,000 $56,000 $64,000 $72.000 $80.000
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PART VII. EFFECT ON OTHER
DOCUMENTS; EFFECTIVE DATE;
PAPERWORK REDUCTION ACT

SECTION 15. EFFECT ON OTHER
DOCUMENTS

01 Rev. Proc. 2003—44 modified and
superseded. Rev. Proc. 200344 is modi-
fied and superseded by this revenue proce-
dure.

SECTION 16. EFFECTIVE DATE

This revenue procedure is generally ef-
fective September 1, 2006. However, (1)
sections 11.11, 11.14, and 14.04 are effec-
tive on or after May 30, 2006, and (2) plan
sponsors are permitted, at their option, to
apply the provisions of this revenue proce-
dure on or after May 30, 2006,

Specifically, except in the case of (1)
above and unless a plan sponsor applies
the provisions of this revenue procedure
earlier, this revenue procedure is effective:

(a) with respect to SCP, for failures for
which correction is not complete before
September 1, 2006:

(b) with respect to VCP, for applications
submitted on or after September 1, 2006;
and

(c) with respect to Audit CAP, for ex-
aminations begun on or after September 1,
2006.

SECTION 7. PAPERWORK
REDUCTION ACT

The collection of infermation con-
tained in this revenue procedure has been
reviewed and approved by the Office
of Management and Budget in accor-
dance with the Paperwork Reduction Act
{44 US.C. 3507) under control number
1545-1673.

An agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless the
collection of information displays a valid
OMER control number.

The collection of infoermation in this
revenue procedure is in sections 4.05,
6.02(3)(d), 6.05, 10.01, 10.02, 10.05-.07,
10.10-10.12, 11.02-11.04, 11.06-11.14,
13.01, section 2.01-2.07 of Appendix
B. Appendix C, and Appendix E. This
information is required to enable the Com-
missipner, Tax Exempt and Government
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Entities Division of the Internal Revenue
Service to make determinations regarding
the issuance of various types of closing
agreements and compliance statements.
This information will be nsed to issue
closing agreements and compliance state-
ments to allow individual plans to continue
to maintain their tax gqualified and tax-de-
ferred starus.  As a result, favorable tax
treatment of the benefits of the eligible
employees is retained. The likely respon-
dents are individuals, state or local gov-
ernments, businesses or other for-profit
institutions, nonprofit institutions, and
small businesses or organizations.

The estimated total annual reporting or
recordkeeping burden is 76,222 hours.

The estimated annuval burden per re-
spondent/recordkeeper varies from .5 to
45.5 hours, depending on individual cir-
cumstances, with an estimated average of
2004 hours. The estimated number of re-
spondents or recordkeepers 1s 3,745,

The estimated frequency of responses is
occasional.

Books or records relating to a collection
of information must be retained as long
as their contents may become material in
the administration of any internal revenue
law. Generally tax returns and tax return
information are confidential, as required
by 26 US.C. § 6103.

DRAFTING INFORMATION

The principal authors of this revenue
procedure are Avaneesh Bhagat and Louis
Leslie of the Tax Exempt and Govern-
ment Ennties Division. For further in-
formation conceming this revenue proce-
dure, please contact the Employee Plang’
taxpayer assistance telephone service at
1-877-829-5500 between §:30 a.m. and
6:30 p.m., Eastern Time, Monday through
Friday (a toll-free number). Mr. Bhagat
and Mr. Leslic may be reached at (202)
2839888 (not a toil-free number).

APPENDIX A

OPERATIONAL FAILURES AND
CORRECTION METHODS

01 General rule. This appendix sets
forth Operational Failures and Correc-
tion Methods relating to Qualified Plans.
In each case, the method described cor-
rects the Operational Failure identified
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in the headings below. Corrective allo-
cations and distributions should reflect
earnings and actvarial adjustments in ac-
cordance with section 6.02(4) of Rev.
Proc. 2006-27. The correction meth-
ods in this appendix are acceptable under
SCP and VCP Additionally, the correc-
tion methods and the earnings adjustment
methods in Appendix B are acceptable un-
der SCP and VCP. To the extent a failure
listed in this appendix could occur under
a 403{b) Plan, a SEP or a SIMPLE IRA
Plan, the correction method listed for such
failure may be used to correct the failure.

.02 Failure to properly provide the min-
imum top-heavy benefit under § 416 to
non-key employees. In a defined coninbu-
tion plan, the permitted correction method
is to properly contribute and allocate the
required top-heavy minimums to the pian
in the manner provided for in the plan
on behalf of the non-key employees (and
any other employees required to receive
top-heavy allocations under the plan). In
a defined benefit plan, the minimum re-
quired benefit must be accrued in the man-
ner provided in the plan.

.03 Failure to satisfy the ADP test set
Jorth in § 401k} 3), the ACP test set forth
in § 40l{m}2), or, for plan vears begin-
ning on or before December 31, 2001, the
multiple use test of § 401{m}{9). The per-
mitted correction method is to make quali-
fied nonelective contributions (QNCs) {(as
defined in §1.401(k)-6 and formerly in
§ 1.401{k)-1{g)13)(it)) on behalf of the
nonhighly compensated employees to the
exient necessary to raise the actual defer-
ral percentage or actual contribution per-
centage of the nonhighly compensated em-
ployees to the percentage needed to pass
the test or tests. The contributions must
be made on behalf of all eligible nonhighly
compensited employees (to the extent per-
mitted under § 415) and must be the same
percentage of compensation. QNCs con-
tributed to satisfy the ADP test need not
be taken into account for determining addi-
tional contributions (e.g., a matching con-
tribution}, if any. Employees who would
have been eligible for a matching contri-
bution had they made elective contribu-
tions must be counted as eligible employ-
ees for the ACP test, and the plan must
satisfy the ACP test. Under this correc-
tion method, a2 plan may not be treated
as two separate plans, one covering other-
wise excludable employeces and the other
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covering all other employees (as permit-
ted in § 1.410{(b)-6(b)(3)}, in order to re-
duce the number of employees eligible to
receive QNCs. Likewise, under this cor-
rection method, the plan may not be re-
structwred into component plans in order
to reduce the number of employees eligi-
ble to receive QNCs.

04 Failure to distribute elective defer-
rals in excess of the § 402(g) limit {in con-
travention of § 401(a)(30)). The permitted
correction method is to distribute the ex-
cess deferral to the employee and to report
the amount as taxable in the year of defer-
ral and in the year distributed. In accor-
dunce with § 1.402(g)-1{e){1)(ii), a distri-
bution to a highly compensated employce
is included in the ADP test; a distribution
to a nonhighly compensated employee is
not included in the ADP test.

05 Exclusion of an eligible emplovee
Sfrom all contributions or accruals under
the plan for one or more plan years. (1)
For plans with employer provided contri-
butions or benefits (which are neither elec-
tive contributions under a qualified cash or
deferred arrangement under § 401(k) nor
matching or after-tax employee contribu-
tions that are subject to § 401{m}), the per-
mitted correction method is to make a con-
tribution to the plan on behalf of the em-
plovees excluded from a defined contri-
bution plan or to provide benefit accruals
for the employees exciuded from a defined
benetit plan.

(2) For plans providing benefits subject
to § 401(k) or § 401{m), the corrective con-
tribution for an improperly excluded em-
ployee is described in the following para-
graphs. (See examples 3 through 10 of Ap-
pendix B.)

(a) If the employee was not provided
the opportunity to elect and make elec-
tive deferrals (other than designated Roth
contributions) to a 4¢1(k) plan that does
not satisfy the safe harbor contribution
requirements of section 401{k}(12), the
employer must make a QNC to the plan on
behalf of the employee that compensates
for the “missed deferral opportunity.” The
missed deferral opportunity is equal to
50% of the employee's “missed defer-
ral.” The missed deferral is determined
by muitiplying the actual deferrsl percent-
age for the employee’s group in the plan
(either highly compensated or nonhighly
compensated) for the year of exclusion
by the employee’s compensation for that
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year. ‘The employee’s missed deferral
amount is reduced further to the extient
necessary to ensure that the missed defer-
ral does not exceed applicable plan limits,
including the annual deferral limit under
§ 402(g) for the calendar year in which
the failure occurred. Under this cotrection
method, a plan may not be treated as two
separate plans, one covering otherwise
excludable employees and the other cov-
ering all other employees (as permitted in
§ 1.410(b)-6(b)3)) in order to reduce the
applicable ADP, the corresponding missed
deferral and the required QNC. Likewise,
restructuring the plan into compenent
plans is not permitted in order to reduce
the applicable ADP, the comresponding
missed deferral and the required QNC.
The QNC required to compensate the em-
pleyee for the missed deferral opportunity
for the year of exclusion is adjusted for
earnings until the corrective QNC is made
on behalf of the affected employee.

(b) If the employee should have been
eligible for but did not receive an alloca-
tion of employer matching contributions
under a non-safe harbor plan because he or
she was not given the opportunity to make
elective deferrals, the employer should
make a QNC on behalf of the affected
employee. The QNC will be equal to
the matching contribution the employee
would have received had the employee
made a deferral equal to the missed de-
ferral determined under section .03(2)(a)
of this Appendix A. The QNC must be
adjusted for earnings until the corrective
QNC is made on behalf of the affected
employee.

{c) If the employee was not provided
the opportunity to elect and make elec-
tive deferrals {other than designated Roth
contributions) to a safe harbor 401(k) plan
that uses a rate of matching contributions
to satisfy the safe harbor requirements
of § 401(k)(12), then the missed deferral
is deemed equal to the greater of 3% of
compensation or the maximum deferral
percentage for which the employer pro-
vides a matching contribution rate that
is at least as favorable as 100% of the
elective deferral made by the employee.
This estimate of the missed deferral re-
places the estimate based on the ADP test
in a traditional 401¢k) plan. The required
QNC on behalf of the excluded employee
is equatl to (i) the missed deferral opportu-
nity, which is an amount equal to 50% of
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the missed deferral, plus (ii) the matching
contribution that would apply based on the
missed deferral. If an employee was not
provided the opportunity to elect and make
elective deferrals to a safe harbor 401(k}
plan that uses nonelective contributions
to satisfy the safe harbor requirements of
§ 401(k)(12), then the missed deferral is
deemed equal to 3% of compensation, The
required QNC on behalf of the excluded
employee is equal to (i) 50% of the missed
deferral, plus {ii} the nonelective contribu-
tion required tc be made on behalf of the
employee. The QNC required to compen-
sate the employee for the missed deferral
opportunity and the corresponding match-
ing or nonelective contribution is adjusted
for earnings until the comrective QNC 15
made on behalf of the affected employee.

(d) If the employee should have been el-
igible to elect and muke after-tux employee
contributions (other than designated Roth
contributions), the employer must make
a QNC to the plan on behaif of the em-
ployee that is equal to the “missed op-
portunity for making after-tax employee
contributions.” The missed oppoitunity for
making after-tax employee contributions
is equal to 40% of the employee’s “missed
after-tax contributions.” The employee’s
missed after-tax contributions are equal to
the actual contribution percentage {ACP)
for the employee’s group (either highly
compensated or nonhighly compensated)
times the employee’s compensation, but
with the resulting amount not to exceed ap-
plicable plan limnits. If the ACP consists of
both matching and after-tax employee con-
tributions, then, in lieu of basing the em-
ployee’s missed after-tax employee con-
tributions on the ACP for the employee’s
group, the employer is permitted to deter-
mine separately the portion of the ACP that
is attributable to after-tax employee con-
tributions for the employee’s group {either
highly compensated or nenhighly compen-
sated), multiplied by the employee’s com-
pensation for the year of exclusion. The
QNC also must be adjusted for earnings
until the corrective QNC is made on behalf
of the affected employee.

{e) If the employee was improperly
excluded from an allocation of employer
matching contributions because he or she
was not given the opportunity to make
after-tax employee contributions (other
than designated Roth contributions), the
employer should make a QNC on behalf
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of the affected employee. The QNC is
equal to the matching contribution the
employee would have received had the
employee made an after-tax employee
contribution equal to the missed after-tax
employee contribution determined under
section .05(2)d).

(f) The methods for correcting the fail-
ures described in this section .05(2) do not
apply until after the cormection of other
qualification failures. Thus, for example,
if in addition to the failure of excluding an
eligible employee, the plan also failed the
ADP or ACP test, the correction methods
described in section {(2)(a) through (e)
cannot be used until after correction of the
ADP or ACP test failures.

06 Failure to timely pay the minimum
distribution required under § 401{a)(9).
In a defined contribution plan, the per-
mitted correction method is to distribute
the required minimum distributions. The
amount to be distributed for each year in
which the failure occurred should be de-
termined by dividing the adjusted account
balance on the applicable valuation date by
the applicable distribution peried. For this
purpose, adjusted account balance means
the actual account balance, determined in
accordance with § | 401{a}N-5 Q&A-3
of the regulations, reduced by the amount
of the total missed minimum distribu-
tions for prior years. In a defined benefit
plan, the permitted correction method is to
distribute the required minimum distribu-
tions, plus an interest payment represent-
ing the loss of use of such amounts.

07 Failure to obtain participant or
spousal consent for a distribution subject
to the participant and spousal consent
rules under §§% 40Ifa)i1), 41i(a)(ii),
and 417. (1) The permitted correction
method is to give each affected partici-
pant a choice between providing informed
consent for the distribution actually made
or receiving a qualified joint and survivor
annuity. In the event that participant or
spousal consent 15 required but cannot be
obtained, the participant must receive a
qualified joint and survivor annuity based
on the monthly amount that would have
been provided under the plan at his or
her retirement date. This annuity may be
actuarially reduced to take into account
distributions already received by the par-
ticipant. However, the portion of the qual-
ified joint and survivor annuity payable
to the spouse upon the death of the par-
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ticipant may not be actuarially reduced to
take into account prior distributions to the
participant. Thus, for example, if in accor-
dance with the automatic qualified joint
and survivor annuity option under a plan,
a marrted participant who retired would
have received a qualified joint and sur-
vivor annuity of $600 per month payable
for life with $300 per month payable to
the spouse for the spouse’s life beginning
upon the participant’s death, but instead
received a single-sum distribution equal
to the actuarial present value of the par-
ticipant's accrued benefit under the plan,
then the 3600 monthly annuity payable
during the participant’s lifettime may be
actuarially reduced to take the single-sum
distribution into account. However, the
spouse must be entitled to receive an an-
nuity of $300 per month payable for life
beginning at the participant’s death.

(2) An alternative permitted correction
method is to give each affected participant
a choice between (i} providing informed
comnsent for the distribution actually made,
{ii) receiving a gualified joint and survivor
annuity (both (i} and (i1} of this section
.07(2) are as described in section .07(1) of
this Appendix A), or (iii) a single-sum pay-
ment equal to the actuarial present value
of that survivor annuity benefit (calcntated
using the applicable interest rate and mor-
tality table under § 417(2)(3}). Fot exam-
ple, if the actuarial present value of a $300
per month annuity payable to the spouse
for the spouse’s life beginning upon the
participant’s death is $7,837 (calculated
using the applicable interest rate and mor-
tality table under § 417(e)(3). and based
on the assumptions that the participant is
age 65, that the spouse is age 62, and that
the applicable interest rate is 6%}, then the
single-sum payment under clause (iii) of
this section .07(2) is equal to $7,837. If
the spouse elects to receive the single-sum
payment, then the payment is treated in
the same manner as a distribution under
§ 402(c)(9} for purposes of rolling over the
payment to an IRA or other eligible retire-
ment plan.

{08 Failure 1o satisfy the § 415 limits
in a defined contribution plan. The per-
mitted correction for failure to limit an-
nuat additions (other than elective defer-
rals and after-tax employee contributions)
allocated to participants in a defined con-
tribution plan as required mn § 415 (even if
the excess did not result from the alloca-
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tion of forfeitures or from a reasonable er-
ror in estimating compensation) is to place
the excess annual additions into an unallo-
cated account, similar to the suspense ac-
count described in § 1.415-6(b){6)(iii}, to
be used as an employer contribution in the
succeeding year(s). While such amounts
reman in the unallocated account, the em-
ployer is not permitted to make additional
contributions to the plan. The permutted
correction for failure to limit annual ad-
ditions that are elective deferrals or em-
ployee contributions (even if the excess
did not result from a reasonable error in de-
termining the amount of elective deferrals
or after-tax employee contributions that
could be made with respect to an individ-
ual under the § 415 limits) 13 to distribute
the elective deferrals or after-tax employee
contributions using a method similar to
that described under § 1.415-6(b}6)(iv).
Elective deferrals and after-tax employee
contributions that are matched may be re-
turned, provided that the matching contri-
butions relating to such contributions are
forfeited (which will also reduce excess
annual additions for the aftected individu-
als). The forfeited matching contributions
are 10 be placed into an unallocated ac-
count to be used as an employer contribu-
tron in succeeding perieds.

AFPENDIX B

CORRECTION METHODS
AND EXAMPLES; EARNINGS
ADIUSTMENT METHODS
AND EXAMPLES

SECTION 1. PURPOSE,
ASSUMPTIONS FOR EXAMFPLES
AND SECTION REFERENCES

01 Purpose. (1) This appendix sets
forth correction methods relating to Op-
erational Failures under Qualified Plans.
This appendix also sets forth earnings ad-
justment methods. The correction meth-
ods and eartiings adjustment methods de-
scribed in this appendix are acceptable un-
der SCP and VCP.

{2} To the extent a failure listed in this
appendix could occur under a 403(b} Plan,
SEP, or a SIMPLE IRA Plan, the correc-
tzon method listed for such failure may be
used to correct the faifure.
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.02 Assumptions for Examples. Unless
otherwise specified, for ease of presenta-
tion, the examples assume that:

(1) the plan year and the § 415 hmita-
tion year are the calendar year;

{2) the employer maintains a single plan
intended to satisfy § 401(a) and has never
maintained any other plan;

{3) in a defined contribution plan, the
plan provides that forfeitures are used to
reduce future employer contributions;

{4) the Qualification Failures are Op-
erational Failures and the eligibility and
other requirements for SCP, VCP or Audit
CAP, whichever applies, are satisfied; and

{5) there are no Qualification Failures
other than the described Operational Fail-
ures, and if a corrective action would result
in any additional Qualification Failure, ap-
propriate corrective action is taken for that
additional Qualification Failure in accor-
dance with EPCRS.

03 Section references. References to
section 2 and section 3 are references to the
section 2 and 3 in this appendix.

SECTION 2. CORRECTION METHODS
AND EXAMPLES

01 ADP/ACP Failures.

(1) Correction Methods. {a} Appendix
A Correction Method. Appendix A, sec-
tion .03 sets forth a comrection method for
a failure to satisfy the actual deferyal per-
centage (“ADP”), actual contnibution per-
centage (“ACP"), or, for plan years be-
ginning on or before December 31, 2001,
multiple use test set forth in §§ 401¢k)(3},
401(m)(2), and 401(m}9}, respectively.

{b) One-to-One Correction Method.
(1} General. In add:tion to the comection
method in Appendix A, a failure to sat-
isfy the ADP test, ACP test, or, for plan
years beginning on or before December
31, 2001, the multiple use test may be cor-
rected by using the one-to-one correction
method set forth n this section 2.01{1)(k).
Under the cne-to-one comection method,
an excess contribution amount is deter-
mined and assigned to highly compen-
sated employees as provided in paragraph
(1){bXii) below. That excess contribution
amount (adjusted for earnings) is either
distributed to the highly compensated
employees or forfeited from the highly
compensated employees’ accounts as pro-
vided in paragraph {{ Xb}ni} below. That
same dollar amount (ie.. the excess con-
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tribution amount, adjusted for earnings)
is contributed to the plan and allocated
to nonhighly compensated employeces as
provided in paragraph (1)(h)(iv) below.
Under this correction method, a plan may
not be treated as two separate plans, one
covering otherwise excludable employees
and the other covering all other employ-
ees {as permitted in § 1.410(b)-6(b)(3)}.
Likewise, restructuring the plan inte com-
penent plans is not permitted.

(ii) Determination of the Excess Contri-
bution Amount. The excess contribution
amount for the year is equal to the excess
of (A) the sum of the excess contributions
(as defined in § 401{k)(8)(B}}, the excess
aggregate contributions {as defined in
§ 401(m¥6)(B)), and for plan years begin-
ning on or before December 31, 2001 the
amount treated as excess contributions or
excess aggregate contributions under the
multiple use test for the yeur, as assigned
to each highly compensated employee
in accordance with § 401(k}8)(C) and
{(m)(6)(C), over (B) previous corrections
that complied with § 401(k)(8), (m)(6),
and, for plan vears beginning on or before
December 31, 2001, the multiple use test,

(111} Distributions and Forfeitures of the
Excess Contribution Amount. (A) The
portion of the excess contributien ameunt
assigned to a particular highly compen-
sated employee under paragraph (1){b)(i1)
is adjusted for earnings through the date
of correction. The amount assigned to a
particular highly compensated employee,
as adjusted, is distributed or, to the extent
the amount was forfeitable as of the close
of the plan year of the failure, is forfeited.
If the amount is forfeited, it is vsed in ac-
cordunce with the plan provisions relating
to forfeitures that were in effect for the
year of the failure. If the amount so as-
signed to a particular highty compensated
employee has been previously distributed,
the amount is an Excess Amount within the
meaning of section 5.01(3) of this revenue
procedure. Thus, pursvant to section 6.05
of this revenue procedure, the employer
must notify the employee that the Excess
Amount was not eligible for favorable tax
treatment accorded to distributions from
qualified plans (and, specifically, was not
eligible for tax-free rollover).

{B) If any matching contributions (ad-
justed for earnings) are forfeited in accor-
dance with § 411(a)(3XG), the forfeited
amount is used in accordance with the plan
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provisions relating to forfeitures that were
in effect for the year of the failure.

(C} If a payment was made to an em-
ployee and that payment is a forfeitable
match described in either paragraph
(1)(b)(ii(AY or (B), then it is an Over-
payment defined in section 5.01{6) of this
revenue procedure that must be corrected
(see sections 2.04 and 2.05 below).

(iv} Contribution and Aliocation of
Equivalent Amount. (A} The employer
makes a contribution to the plan that
is equal to the aggregate amounts dis-
tributed and forfeited under paragraph
(1Xb(i){A) {i.e., the excess contribution
amount adjusted for earnings, as provided
in paragraph (1)b}{(iii}(A), which does not
include any matching contributions for-
feited in accordance with § 411{a)(3XWQ)
as provided in paragraph (1)(b){iii}(B)).
The contribution must satisfy the vesting
requirements and distribution limitations
of § 401(k}(2)(B) and (C).

(B)(1) This paragraph (1)Xb){iv){B)(})
applies to a plan that uses the cur-
rent year testing method described in
§ 1401k)-2{ax2), § L.401{m)}-2{a)2}
and, for periods prior to the effective date
of those regulations, Notice 98-1, 19981
C.B. 327. The contribution made under
paragraph (1)(b}iv)(A) is allocated to the
account balances of those individuals who
were either (I) the eligible employees for
the year of the failure who were not highly
compensated employees for that year or
(IT) the eligible employees for the year of
the failure who were not highly compen-
sated employees for that year and who also
are not highly compensated employees for
the year of correction. Alternatively, the
contribution is altocated to account bal-
ances of eligible employees described in
(I) or (II) of the preceding sentence, ex-
cept that the allocation is made only to the
account balances of those employees who
are employees on a date during the year
of the correction that is no later than the
date of correction. Regardless of which
of these four options {described in the two
preceding sentences) the employer selects,
eligible employees must receive a uniform
allocation (as a percentage of compensa-
tion) of the contribution. (See Examples
1 and 2.) Under the ane-to-one cormrec-
tion method, the amount allocated to the
account balance of an employee (Le., the
employee’s share of the total amount con-
tributed under paragraph (1)(b){(iv){A)) is
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not further adjusted for earnings and is
treated as an annual addition under § 415
for the year of the failure for the employee
for whom it is allocated.

(2) This paragraph (1)(b)iv)(B)(2)
applies to a plan that uses the prior
year testing  method  described  in
§ 1.401(k}-2(a)2), § 1.40Hm)}2(a)2)
and, for periods prior to the effective
date of those regulations, Notice 98-1.
Paragraph (1)(b)(iv)(BX f) is applied by
substituting “the year prior to the year of
the failure™ for “the year of the failure™.

(2) Examples.

Example I:

Employer A maintains a profit-sharing plan with
a cash or deferred arrangement thal is intended (o sat-
isfy § 401{k) vsing the current year testing method
The plan does not provide for matching contributions
or employee after-1ax contnbutions. In 2005, 1t was
discovered that the ADP test for 2003 was not per-
formed correctly. When the ADP test was performed
correctly, the test was not satisfied for 2003 For
2003, the ADP for highly compensated employees
was 9% and the ADP for nonhighly compensated em-
ployees was 4%,

Accordingly, the ADP for highly compensated
employees exceeded the ADP for nonhighly com-
pensated employees by more than two percentage
points (in vielanon of § 401{k}(3)). There were two
lghly compensated employees ehgible under the
401(k) plan during 2003, Employee P and Employes
Q. Employee P made clective deferrals of $10,000,
which is equal 10 10% of Emplovee P’s compen-
satton of $100,000 for 2003, Employee ¢ made
clective deferrals of $9,500, which is zqual to 8% of
Employee Q' compensation of $118,750 for 2003,

Carrection.

On June 30, 2005, Employer A uses the one-lo-
e correction method to correet the failure o <at-
isfy the ADP test for 2003, Accordingly, Emplover
A calculates the dollar amount of the excess con-
trabutions for the two highly compensated employ-
ees in the manner described in § 401(k}8)}B). The
amount of the excess contribution for Employee P
is $4,000 (4% of $100,000% and the amount of the
excess contribution for Employee Q is 32,375 (2%
of $118,7503, or a total of $6,375. In accordance
with § 401{kX&)C} 56,375, the excess contribution
amount, is assigned $3,437.50 10 Employee P and
%2,937.50 w Employee Q. 1t is determined that the
eamings on the assigned amounts through June 30,
2005 are $687 and 3587 for Employees ' and ), re-
spectively. The assigned amounts and the carnings
are distributed to Employees P and Q Therefore, Em-
plovee P receives $4,124.50 ($3,437.50 + $687) and
Employee Q receives $3,524.50 (%2937 50 + $587).
In addition, on the sume date, Emplover A makes a
correclive contnbution to the 201(k) plan equal 1o
$7.649 (the sum of the $4,124 .50 distributed o0 Em-
ployee P and the $3,524.50 distnbuted to Lmployee
(). The comrective contribution is allocated to the
account batances of cligible nonhighly compensated
employees for 2003, pro rara based on their compen-
sation for 2003 (subject o § 415 for 2003)
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Example 2.

The facts are the same as in Example {, except
that for 2003 the plan also provides for (1) after-tax
employee contributions and (2) matching contribu-
tions equal 10 50% of the sum of an employee’s elec-
tive defairals and after-tax employvee contributions
that do not exceed 10% of the employee’s compen-
sation. The plan provides that matching contribu-
tions are subject to the plan’s 20% per year of ser-
vice vesiing schedule and that matching contnbutions
are forfeited and used to reduce emplover contribu-
tions if associated elective deferrals or employee af-
ter-tax contributions are distributed 1w comect an ADP
or ACP test failure. For 2003, nonhighly compen-
sated employees made after-iax employee contribu-
tions and no highly compensated employee made any
after-tax emplovee contributions.  Employee P ore-
cerved a matching contnibution of 35,000 {30% of
$ 10,000} and Employee Q received a matching con-
tnbution of $4,730 (50% of $9,500). Employess P
and Q were 100% vested in 2003, It was determined
that the plan satisfied the requirements of the ACP
test for 2003,

Correction

The same corrective actions are taken as in Ex-
ample f. In addition, in accordance with the plan’s
terms, corrective action is taken to forfeit Employee
P's und Employee (s matching contributions associ-
ated with their distributed excess contributions. Em-
plovee P's distributed excess contributions and as-
sociated matching contributions are $3,437.50 and
§1.718 75, respectively  Employee Q's distributed
excess contributions and associated matching con-
tributions are $2,937.50 and $1,468.75, respectively.
Thus, $1,718 75 is forfeited from Employee P's ac-
count and $1,468.75 is forfeited from Employee Qs
account. In addition. the eamings on the forfeited
amounts are also forfeited. It is determined that the
respechive carnings on the forfeited amount for Em-
ployee P is $250 and for Employee Q is $220. The 1o-
tal amount of the forfeilures of $3,657 50 (Employee
P’y $1.718.75 + $250 and Employee Qs $1.468.75
+ %220} is used 1o reduce contribunons for 2005 and
subsequent years,

.02 Exelusion of Otherwise Eligible
Employees.

(1) Exclusion of Eligible Employees
in a 401(k) or (m} Plan. {a) Correc-
tion Method. (i) Appendix A Correction
Method for Full Year Exclusion. Appen-
dix A, section .03 sets forth the correction
method for the exclusion of an eligible
employee from electing and making elec-
tive deferrals {other than designated Roth
contributions} and after-tax employee
contributions (other than designated Roth
contributions) to a plan that provides ben-
efits that are subject to the requirements
of § 401(k) or (m) for one or more full
plan years. (See Example 3.) Appendix A
sectien .05 also specifies the method for
determining missed deferrals and the cor-
rective contributions for employees who
were improperly exctuded from electing
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and making elective deferrals to a safe
harber 401¢k) plan for one or more tull
plan years. (See Examples 8, 9 and 10.)
In section 2.02(1)(a)(ii) below, the cor-
tection method for the exclusion of an
eligible employee from all contributions
(other than designated Roth contributions)
under a 401¢k) or {m) plan for a full year
is expanded to include correction for the
exclusion of an eligible employee from all
contributions (other than designated Roth
contributions) under a 401(k) or (m) plan
for a partial plan year. This correction for
a partial year exclusion may be used in
conjunction with the correction for a full
year exclusion.

(i) Expansion of Cormection Method
to Partial Year Exclusion. {A) In Gen-
eral. The correction method in Appen-
dix A, section .05 is expanded to cover an
employee who was improperly excluded
from electing and making elective defer-
rals (other than designated Roth contribu-
tions) or after-tax employee contributions
{(other than designated Roth contributions)
for a portion of a plan year or from receiv-
ing matching contributions (on either elec-
tive deferrals or after-tax employee contri-
butions} for a portion of a plan year. In
such case, a permitted correction method
for the failure is for the employer to sat-
isfy this section 2.02(1)(a)(i1). The em-
ployer makes u corrective contribution on
behalf of the excluded employee that sat-
isfies the vesting requirements and distri-
bution limitations of & 401(k)(2)(B) and
(C). The method and examples described
to correct the failure to include otherwise
eligible employees do not apply until af-
ter correction of other qualification fail-
ures. Thus, for example, the corrections
described in the narrative and examples in
this section cannot be used until after cor-
rection of ADP or ACP test failures.

(B) Elective Deferral Failures. The ap-
propriate corrective contribution for the
failure to allow an employee to elect and
make elective deferrals (other than desig-
nated Roth contributions) for a pertion of
the plan year is equal to the missed defer-
ra) opportunity which is an amount equal
to 50% of the employee’s missed deferral.
The employee’s missed deferral is deter-
mined by multiplying the ADP of the em-
ployee’s group (either highly or nonhighly
compensated), determined prior to correc-
tion under thes section 2.02(1)a)i1), by
the employee’s plan compensation for the
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portion of the year during which the em-
ployee was improperly excluded. In a safe
harbor 401(k) plan, the employee’s missed
deferral is determined by multiplying 3%
{or, if greater, whatever percentage of the
participant’s compensation which, if con-
tributed as an elective deferral, would have
been matched at a rate of 100% or more)
by the employee’s plan compensation for
the portion of the year during which the
employee was improperly excluded. The
corrective contribution for the portion of
the plan year during which the employee
was improperly excluded from being eli-
gible ro make elective deferrals is reduced
to the extent that (/) the sum of the missed
deferral and any elective deferrals actu-
ally made by the employee for that year
would exceed (2) the maximum elective
deferrals permitted under the plan for the
employee for that plan year (including the
§ 402(g) limit). The corrective contribu-
tion is adjusted for earnings. For purposes
of correcting other failures under this rcv-
enue procedure (including determination
of any required matching contribution) af-
ter correction has occurred under this sec-
tion 2.02(1}ii}(B), the employee is treated
as having made pre-tax elective deferrals
equal to the employee’s missed deferral for
the portion of the year during which the
employee was improperly excluded. (See
Examples 4 and 5.)

(C)y After-tax Employee Contribution
Failures. The appropriate corrective con-
tribution for the failure to allow employees
to elect and make after-tax employee con-
tributions for a portion of the plan year
is equal to the missed after-tax employee
contributions opportunity, which is an
amount equal o 40% of the employee’s
missed after-tax employee contributions.
The employee’s missed after-tax em-
ployee contributions is determined by
multiplying the ACP of the employee’s
group (either highly or nonhighly com-
pensated), determined prior to correction
under this section 2.02(1)a}Gi)(C), by
the employee’s plan compensation for
the portion of the year during which the
employee was improperly excluded. If
the ACP consists of both matching and
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after-tax employee contributions. then for
purposes of the preceding sentence. in
liew of basing thc missed after-tax em-
ployee contributions on the ACP for the
employee’s group (either highly com-
pensated or nonhighly compensated), the
employer 1s permitted to determine sep-
arately the portions of the ACP that are
attributable to matching contributions and
after-tax cmployee contributions and base
the muisscd after-tax employee contribu-
tions on the portion of the ACP that is
attiributable to after-tax employee contri-
butions. The missed after-tax employee
contribution is reduced to the extent that
(1) the sum of that contribution and the ac-
tual total after-tax employee contributions
made by the employee for the plan year
would exceed (2) the sum of the maximum
after-tax employee contributions permit-
ted unider the plan for the employee for the
plan year. The corrective contribution is
adjusted for earnings.

(D) Matching Contribution Failures.
The appropriate comective contribution
for the failure to make matching con-
tributions for an employee because the
employee was precluded from making
elective deferrals (other than designated
Roth contributions) or after-tax employee
contributions for a portion of the plan year
is equal to the matching contribution that
would have been made for the employee
if (1) the employee’s elective deferrals for
that portton of the plan year had equaled
the employee’s missed deferrals (deter-
mined under section 2.02{1){a)i)(B)) or
(2) the employee’s after-tax contribu-
tion for that portion of the plan year had
equaled the employee’s missed atter-tax
employee contribution (determined under
section 2.02(1)(a)(1i)(C). This matching
contribution is reduced to the extent that
(1) the sum of this contribution and other
matching contributions actually made on
behalf of the employee for the plan year
would exceed (2) the maximum matching
contribution permitted if the employee
had made the maximum matchable con-
tributions permitted under the plan for the
plan year. The corrective contribution is
adjusted for camings.
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(E) Use of Prorated Compensation.
For purposes of this paragraph (1){(aXii),
for administrative convenience, in licu of
using the employee’s actual plan com-
pensation for the portion of the vear dur-
ing which the employee was improperly
excluded, a pro rata portion of the em-
ployee’s plan compensation that would
have been taken into account for the plan
year, if the employee had not been im-
properly excluded, may be used.

(F) Special Rule for Brief Exclusion
from Elective Deferrals and After-Tax
Employee Contributions. An employer is
not required to make a corrective contri-
bution with respect to clective deferrals
or after-tax employee contributions, as
provided in sections 2.02( 1)(a)(ii}(B) and
(C), (but is required to make a corrective
contribution with respect to any match-
ing contributions, as provided in scction
2.02(1)(a)(x)(D)) for an employee for a
plan year it the employee has been pro-
vided the opportunity to make elective
deferrals or after-tax employee contri-
butions under the plan for a period of at
least the last 9 months in that plan year
and during that period the employee had
the opportunity to make elective defer-
rals or after-tax employee contributions
in an amount not less than the maximum
amount that would have been permitted if
no failure had occurred. (See Examples 6
and 7.)

{b) Examples.

Example 3

Employer B maintains a 401k} plan. The plan
provides for matching contrrbutions for eligible em-
ployees equal o 100% of elective deferrals that do
not exceed 3% of an employee’s compensation. The
plan allows employees o make after-tax employee
contributions up to a maximum of the lesser of 2%
of compensation er $1,000. The after-tax employee
coniributions are not matched The plan provides that
employees who complete one year of service are eli-
gible (o parlicipate in the pian on the next designated
entry date. The entry dates are fanuary [, and July 1.
In 2005, it is discovered that Employee V, a NHCE
wilh compensation of $30,000, was cxcluded from
the plan for the 2003 plan year even though whe satis-
ficd the plan’s eligibility requiremnents as of January
1. 2003,

For the 2003 plan year, the relevant employee and
contribution information is as follows
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C{JN!]’?E!!S{IHOH

Highly Compensated Employees (HCEs):

R £200,000
S 150,000

Nonhighty Compensated Employees (NHCEs):

T 320,000
u £50,000
HCEs:

ADP - 55%

ACP - 3.33%

ACP atrributable to matching contributions - 3%

Elective deferral Maich
% 6,000 $6,000
$12,000 £4.500
12,000 $2,400
$ 500 £ 500

ACP auributable to after-tax employee contributions - 0.33%

NHCEs:

ADP - 3%
ACP - 2.63%
ACP attributable to matching contributions - 2%

ACP attributable to after-tax employee contributions - 0.63%

After-Tax Emploves
Contribution

$1,000

$1.000

Carrection:

Employer B uses the correction method for a
full year exclusion, described in Appendix A section
05, w cortect the failure to include Employee V in
the plan for the full plan year beginning January 1,
2003. Employer B calculates the corrective QNC 1o
be made on behalf of Employee V as follows:

Elective deferrals Employee V was eligible to,
but was not provided with the opporiunity to, elect
and make elective deferrals in 2003, Thus, Employer
B must make a QNC o the plan on behalf of Em-
pioyee V equal lo the missed deferral opportunity for
Employee V- 50% of Employee V's nussed deferral.
The QNC is adjusted for eamings. The missed defer-
ral for Employce V is estimated by using the ADF for
NHCEs for 2003 and multiplying that percentage by
Employee ¥'s compensation for 2003, Accordingly,
the missed defermal for Employee ¥, on account of
the emptoyee’s improper exclusion from the plan is
$2,400 (B% x 330,000). The missed deferral opportu-
nity is $1,200 {i.e., 50% x $2,400}. Thus, the required
corrective contribution for the failure to provide Em-
ployee ¥V with the opportunity to make elective defer-
rals 1o the plan is $1.200 (plus earnings).

Matching contributons.  Employes ¥V should
have been eligible for, but did not receive an allo-
cation of, employer matching contributions because
Employee ¥V was not provided the opportunity to
make clectrve deferrals in 2003, Thus, Employer
B must make a QNC to the plan on behalf of Em-
ployee ¥ that is equal to the matching contribution
Employee ¥ would have received had the missed de-
terral been made. The QNC s adjusted for camings.
Under the terms of the plan, if Employee ¥V had made
an elective deferral of 2,400 or 8% of compensation
{$30,000}, the employee would have been entitled 1o
a matching contribution equal to 100% of first 3%
of Employee Vs compensation (330,000) or $900.
Accordingly, the contribution required to replace the
mizsed employer matching contribution 1s $900 (plus
earmnings)

Afier-tax employee contributions: Employee ¥
was ehigible to, but was not provided with the oppor-
tunity W, elect and make after-tax employee contribu-
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tions in 2003, Employer B must make a QNC to the
plan equal to the missed opportunity for making af-
ter-tax employee contributions for Employee V - 40%
of Employee V's mussed after-tax employee contribu-
tion. The QNC is adjusted for earnings. The missed
after-tax employee contribution for Employee V 13
estimated by using the ACP for NHCES {to the extent
thit the ACP 15 attributable to after-tax employee con-
tribunions) for 2003 and multiplying that percentage
by Employes V's compensation for 2003, Accord-
ingly, the missed after-tax emplovee contribution for
Employee V, on account of the employee’s improper
exclusion from the plan is 3189 (0.63% x $30,000).
The missed opportunity te make after-tax employee
contributions to the plan 15 $76 {40% x $189). Thus,
the required comrective contribution for the failure to
provide Employee ¥V with the opporiunity to make the
L189 aller-tax employee contributton to the plan is
$76 (plus carnings).

The total required corrective QNC, before ad-
justments for earnings, on behalf of Employee V is
$2,176 ($1,200 for the missed deferral opportunity
plus $900 for the missed matching contribution plus
$76 for the missed opportumty to make after-tax
employee contnbutions).  The required corrective
QNC is further adjusted for earnings.

Fxample 4

Employer C matntains a 401{k) plan. The plan
provides for matching contributions for each payroll
period that are equal to 1005% of an employee’s elee-
tive deferrals that do not exceed 2% of the eligible
employee’s plan compensation during the payroll pe-
riod. The plan provides for after-tax employee contri-
butions. The after-tax employce contnbution cannot
exceed $1,000 for the plan year. The plan provides
that employees who complete one year of service ate
eligible to participate 1n the plan on the next January |
or July I entry date. Emplovee X, a nonhighly com-
pensated employee, who niet the eligibihity require-
ments and should have entered the plan on January
1, 2003 was not offered the opportunity te participate
i the plan. In August of 2003, the error was dis-
covered and Emplover C offered Employee X the op-
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portunity to make elective deferrals and after-tax em-
ployee contributions as of September 1, 2003. Em-
ployez X made elective deferrals equal to 4% of the
employee’s plan compensation for each payroll pe-
ried from September 1, 2003 through December 31,
2003 (resulting in clecuve deferrals of $400). Em-
ployee X's plan compensation for 2003 was $36,000
{$26.000 for the first eight months and $10,000 for
the: last four months). Employer C made matching
contributions equal to $200 on behalf of Employee X,
which is 2% of Employee X's plan compensation for
each payroll period from September 1. 2003 through
December 31, 2003 ($10,000). After being allowed
to participate in the plan, Employee X made $250
of after-tax employee contributions for the 2003 plan
year. The ADP fur nonhighly compensated employ-
ees for 2003 was 3% and the ACP for nonhighly com-
pensated eraployees for 2003 was 2.3%. The ACFP
attributable to matching contributions for nonhighly
compensated employees for 2003 was | 8%. The
ACP attributable to employee contributions for non-
highly compensated employees for 2003 was .5%.

Correction:

In accordance with section 2 02{1%aNit}, Em-
ployer C uses the correclion method descrnibed in
Appendix A section 035 to comrect for the faiture o
provide Employee X the cpportunity to elect and
make elective deferrals and after-tax employee con-
tributions, and as a result, not receiving matching
conlributions for a portion of the plan year (January
1, 2003 through August 31, 2003}, Thus, Employer
C makes a corrective contribution on behali of
Employee X that satisfies the requirements of sec-
tion 2.02(1)}x)Gi). Employer C elects to utilize the
provisions of sechon 2.02{1¥aMii)E) 1o determiine
Employee X's compensation for the portion of the
year 1n which Employee X was nit provided the
opportumity 1o make elective deferrals and after-tax
employee contributions,  Thus, for administrative
convenience, in lieun of using actual plan compen-
sation of $26,000 for the period Emplovee X was
excluded, Employes X's annual plan compensation
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is prorated lor the eight-month period that the em-
ployes was excluded from participating in the plan.
The corrective coninbution is determined as follows,

(11 Comrecoive contribution for missed deferral
Employce X was ghgible to, but was not provided
with the opportunity to, elect and make elective
deferrals from January 1 through August 31 of 2003,
Etnployer C must make a comective contribution to
the plan on behalf of Employee X equal to Employee
X's missed deferral opportunity for that period - 50%
of Employee X's missed deferral. From Janvary |
through August 31, 2003, The corrective contribu-
tion is adjusted for eamings. Employee X's missed
deferral is determined by muluplying the 3% ADP
for nonhighly compensated cmployees by $24,000
(8/12ths of the employee’s 2003 compensation of
$36,000). Accordingly. the missed deferral is 3720
The missed deferral is not reduced because when
this amount 15 added to the amount already deferred,
no plan limyt {including § 402(g) was exceeded.
Accordingly, the required corrective contnbaution is
$360 {ie. 50% mulnplied by the missed deferrat
amaunt of 37203 The required cotrective contribu-
tion is sdjusted for carmings.

(2} Comrective contmbution for missed match-
ing contribution. Under the terms of the plan, if
Employee X had made an elective deferral of $720
or 3% of compensation for the perfod of exclusion
($24,000). the employee would have been entitled
to a matching contribution equal to 2% of $24,000
or $480 The missed matching contribution is not
reduced because no plan limit is exceeded when
this amount is added to the matching contribution
already contributed for the 2003 plan year Accord-
ingly, the required corrective contribution is $480.
The raquired corrective contnbution is adjusted for
eamings

(3) Corrective contribution for missed after-rax
employee contribution: Employee X was cligible to,
but was nat provided with the opportunity to elect
and make aftertax employee contributions from
Junuary 1 through Auvgust 31 of 2003 Employer C
must make a correchive contribution to the plan on
behalt of Employee X equal to the missed opportu-
nity W make after-tax employee contributions, The
missed opportunity 1o make after-tax employee con-
tributions is cqual w 40% of Employee X' missed
after-tax employee contributions. The corective
contribution 15 adjusted for earnings. The missed
after-tax employee contribution amount is equal to
the 0.5% ACP aunbutable to employee contributicns
for nonhighly compensated employees multiplied
by $24,G00 (8/12ths of the employee’s 2003 plan
compensation of $36,000). Accordingly, the missed
after-lax employee contribution amount is 3120
The missed after-tax employee contribution is not
reduced because the sum of $120 and the previousty
made after-tax employee contribution of $250 15 less
than the overall plan limit of $1,000. Therefore, the
required corrective coniribution 1 348 (e, 40%
multiplied by the missed afier-tax employee con-
tributton of 3120). The corrective contribution s
adjusted for carnings.

The total required GNC on behalf of the eniployee
i SERR (%360 for the missed deferral opporunity
plus $480 for the missed matching contnbunion plus
548 for the nmissed opportunity to make after-tax
employee contributians},
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Example 5:

The facts {including the AXP and ACP data) are
the same as in Example 3, except thut 1t now deter-
mined that Emplovee X, after heing included in the
plan in 2003, made after-tax employee contributions
of 3950,

Correclion:

The correction is the same as i Evample 4, cx-
cept that the corrective contribution required to re-
place the missed after-tax employee contribution will
be re-calculated to take inloe account applicable plan
limits in aceordunce with the provisions of section
202(1a¥(iinC). The required comrective contribu-
tion 1» determined as follows.

Corrective  contnbution  for
employee contribution:  The missed after-rax em-
ployee contribution amount is equal to the 0.5%
ACP attributable to after-tax employee contnibutions
for nonhighly compensated employees nultiphed
by $24,000 (8/12ths of the employee™s 2003 plan
compensation of $36,000).  The missed after-tax
emplovee contribution amount, hased on this caleu-
lation, is $120. However, the sum of this amount
(%120) and the previously made after-tax cmployee
contribution ($950) is $1,070. Because the plan
limzt for after-tax employee contributions is 51,000,
the missed after-tax cmployee contmbution needs
to be reduced by $70, 10 ensure that the toial af-
ter-tax employee contibutions comply with the plan
limit. Accordingly, the missed after-tax employee
contribution is $30. {$120-870}, and, the required
corrective contribution is 320 (ie, 40% multuplicd
by the missed aller-tax employee contribution of
$50).  The corrective contribution is adjusted for
arnings,

missed  after-tax

Example 6:

Employer D sponsors a 401(k) plan. The plan has
a one year of service eligibility requirement and pro-
vides for fanuary | and July | entry dates. Employce
Y, who should have been provided the opportunity 1o
clect and make elective deferrals on Janoary 1. 2003
was not provided the opportunity to elect and make
elective deferrals until July 1, 2003, The employee
made 35,000 in elective deferrals 1o the plan in 2003.
The employee was a highly compensated emplovee
with compensation for 2003 of $200,000. Employee
Y's compensation from January | through Tune 30,
2003 was 5100,000. The ADP for highly compen-
sated employees for 2003 was 10% The ADP for
nonhighly compensated employees for 2003 was 8%.
The § 402(g) limit for deferrals made in 2003 was
$12,000.

Correctfon:

Corrective contdbunion for missed deferral Em-
ployee W's missed deferral is equal to the 10% ADP
for highly compensated employees multiplied by
F100,000 (compensation earned for the portion of
the year in which Emplovee W was erroneously
cacluded, ie, January 1 through June 30, 2003).
The missed deferral amount, based on this calcufa-
tion is $10,000. However, the sum of this amoumt
(510,000} and the previously made electuve con-
mbution ($5,000) ix 315,000, The 2003 § 402(g)
Limit for elective deferrals is $12,000 In accordance
with the provisions of section 2 020100t B). the
mussed deferral needs to be reduced by %3,000, 10
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ensure that the total elective contribution complies
with the applicable § 402(g) limit. Accordingly, the
missed deferral 1z $7.000 (310,000 -33.000), and the
required corrective contribution is 3,500 (re,, 50%
multiplied by the missed deferral of $7.000). The
carrective contnbation is adjusted for eammings

Erxample 7:

Employer E maintains a 401(k) plan. The plan
provides for matching contributions for each payrell
pertod that are equal to 100% of an employee’s elec-
tive deferrals that do not exceed 2% of the eligible
employee’s plan compensalion during the payroll pe-
red. The plan also provides that the annual limit on
matching contributions 15 $750. The plan provides
for after-tax employee contnibutions. The afler-tax
employee contribution cannot exceed 31,000 during,
a plan year. The plan provides that employees who
complete one year of service are eligible to partic-
ipate in the plan on the next January 1 or July |
entry date. Employee Z, a noshighly compensated
employee who met the eligibility requirements and
should have entered the plan on January 1, 2003
was not offered the opportunity to participate in the
plan  In March of 2003, the error was discovered
and Employer E offered the employee an election
opportunity as of April 1, 2003, Employee Z had the
opportunity to make the maximum elective deferrals
andfor afler-tax employee contributions that could
have been made under the terms of the plan for the
entire 2003 plan year. The employee made elective
deferrals equal to 3% of the employee’s plan com-
pensation for each payroll period from April 1, 2003
through December 31, 2003 {resvlting in elective
deferrals of $960). The employee’s plan compen-
sation for 2003 was $40,000 (58,000 for 1the first
three months and 532,000 for the last nine months)
Employer E made matching contributions equal to
$640 for the excluded employee, which 15 2% of
the employee’s plan compensation for each payroll
peried from April 1, 2003 through Decemnber 31,
2003 ($32.000). Afer being allowed to participate
mn the plan, the employee made $500 in after-tax
employee contributions. The ADP for nonhighly
compensated employees for 2003 was 3% and the
ACP for nonhighly compensated employees for 2003
was 2.3%. The portion of the ACP attributable o
matching contributions for nonhighly compensated
employees for 2003 was 1.8%. The pontion of the
ACP artribulable to after-tax employee contributions
for nonhighly compensated employces for 2003 was
0.5%.

Correction:

Employer E uses the correction method for partial
year exclusions, pursuant to section 2.02( L){z)(1i), to
correct the failure to include an eligible employee in
the plan. Because Employee Z was given an opportu-
nity to make elective deferrals and after-tax employee
contributions to the plan for at least the last % months
of the plan year (and the amount of the elective defer-
ruls or afler-tax employee contributions that the em-
ployee had the opportunity to niake was not less than
the maximum elective deferrals or after-tax employee
contributions that the employee could have made if
the employee had been given the opportunity to make
elective deferrals and after-tax employee contribu-
tions on Januwary 1, 2003), under the special rule set
forth 1n section 2.02(1)Wa)ii)(F). Empioyer E is not
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required to make a corrective contnbution for the fail-
ure to provide the employee with the opportunity o
make either elective defemrals or after-tax employee
contributions. The employer only needs to make a
commective contribution for the fwilure to provide the
cmployee with the opportunity to receive matching
contributions on deferrals that could have been made
during the first 3 months of the plan year The caleu-
lation of the comrective contribution required o cor-
rect this failure 15 shown as follows:

The missed matching contribution is determined
by calculating the matching contribution that the
employee would have received had the employee
been provided the epportumty to make elective de-
ferrals during the period of exclusion, ie., January
1, 2003 through March 31, 2003, Assuming that the
employce elected to defer an amount equal to 3% of
compensation (which is the ADP for the nonhighly
compensated employees for the plan year), then, un-
der the tzrms of the plan, the employee would have
heen entitled to @ malching contnbution of 2% of
compensanon. Pursuant 1o the provisions of section
2.02(1 wa)(iinE), Employer E determines compensa-
tion by prorating Employee Z's annual compensation
for the partion of the year that Employee Z was not
given the opportunity to make elective deferrals or
after-tax cmployee contributions. Accordingly, the
required masching contribution for the period of ex-
clusion is obtained by muliiplving 2% by Employee
Z's compensation of $10,000 (3/12ths of the em-
plovee’s 2003 plan compensation of $40,000). Based
on this caleulation, the missed matching contribution
is $200. However, when this amount 15 added to the
matching contribution already received ($640), the
total {$840) exceeds the $750 plan limit on march-
iag contributions by $90.  Accordingly, pursuant
to section Z.02(1)a)(ii}D}, the missed matching
contnbution figure 1s reduced to $110 (3200 minus
%90). The required comrective contribution is $110
The corrective contribution is adjusted for earnings.

Frample 8:

Emplover G maintains a safe harbor 401{k) plan
that uses a rate of matching contributions to satisfy
the requirements of §401(k)12). Employze M, a
nonhighly compensated employee who met the eligi-
bility requirements and should have entered the plan
on January 1, 2003, was not offered the opportunity
to defer under the plan and was erroneously exeluded
for all of 2003, Employee M's compensation for
2003 was $20,000.

The plan provides for matching contributions
equal to 100% of elecuve deferrals thar do not ex-
ceed 3% of an employee’s compensation and 50% of
elective deferrals that exceed 3% but do not exceed
5% of an employee's compensation.

Correction”

In accordance with the provisions of section
202(1 W a)ii)B), Employee M« missed deferral on
account of exclusion from lhe safe harbor 4010k}
plan1s 3% of compensation. Thus, the missed defer-
ral 15 equal to 3% multiplicd by $20,000, or $600.
Accordingly, the required corrective contribution for
Employee M« missed deferral opporturity in 2003
1 $300, ie. 50% of $600 The required matching
contnibution, based on the nussed deferral of $600, 15
1600 The required corective contribution for Em-
ployvee M missed malching contnbution is 3600
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The total required corrective contribution, betore ad-
justments for earnings, on behatf of Employce M s
$900 (.2, $300 for the missed deferral opportumty,
plus S600 for the missed matching conuibution).
The comrective contribution is adjusied for earmings.

Example &

Same (ucts ay Example 8, except that the plan pro-
vides for matching contributions equal to 100% of
elective deferrals that do not cxiceed 4% of an em-
ployee's compenrsation.

Correction,

In accordance with the provisions of sechon
2.02( L u)(ii)XB), Employee M's missed deferral on
account of exclusion from the sale harbor 401(k)
plan is 4% of compensaton. The missed deferral 1s
4% of conlpensation because the plan provides for
a 100% match for delereals vp to that level of com-
pensation. (Sec Appendix A 05(2)c).) Therefore,
in this case, Employee M’s missed deferral 15 equal
1o 4% multiplied by $20,000, or $800. The required
corrective contribution for Employee M’y missed
deferral opportunity in 2003 i, $400, ie., 50% mul-
tiplied by $800. The required matching contnbution,
bascd on the missed defarral of $RO0, is $800. Thus,
the required corrective contribution for Employee
M’s missed matching contribution is S8040. The total
required corrective contrtbunion, before adjustments
for earnings, on behalf of Employee M iy $1,200
{i.e., $400 for the missed deferral opportunity plus
$800 for the missed maiching contribution). The
corrective contribution is adjusted for earnings

Example 10

Same facts as Fxaemple 8 except that the plan uses
a rate of nonelective contributions o satsfy the re-
guirements of §40H{k}12) and provides for a non-
elective contitbution equal to 3% of compensation,

Correction:

In accordance with the provisions of section
2.02(1)axi)B), Employee M's missed deferral on
account of exclusion from the safe hacbor 401{k)
plan is 3% of compensation. Thus, the missed
deferral is equal to 3% multiplicd by $20,000, or
$600. Thus, the required corrective contnbution for
Employee M's missed deferral opportunity in 2003
is $300 (30% of $600) The required noneclective
contribution, based on the plan’s formula of 3% of
compensation for nonelective contributions, is 3600
The total required corrective contribution, sefore ad-
justments for eamings, on behalf of Employee M i
$900 (i.e., $300 for the missed deferral opportunity,
plus 3500 for the missed nonelective contribution),
The comrective contribution is adjusted for camings

(2) Exclusion of Eligible Employees In
a Profit-Sharing Plan.

(a) Correction Methods. (i) Appen-
dix A Comection Method.  Appendix
A, section .05 sets forth the comection
method for correcting the failure to make
a contribution on behali' of the employ-
ees improperly excluded from a defined
contribution plan or to provide benefit
accruals for the employees improperly

excluded from a defined benefit plan.
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In the case of a defined contribution
plan, the correction method is to make
a contribution on behalf of the excluded
employee. Section 2.02(2)(a)(ii) below
clarifies the correction method in the case
of a profit-sharing or stock bonus plan
that provides for nonelective contributions
(within the meaning of §1.401(k}-6 and
formerly 1.401(kK)-1{g)(1()).

(i1} Additicnal Requirements for Ap-
pendix A Correction Method as applied to
Profit-Sharing Plans. To correct for the ex-
clusion of an eligible employee from non-
elective contributions in a profit-sharing or
stock bonus plan under the Appendix A
correction method, an allocation amount is
determined for each excluded employee on
the same basis as the allocation amounts
were determined for the other employees
under the plan’s allocation formula (e.g.,
the same ratio of allocation to compensa-
tion), taking into account all of the em-
ployee’s relevant factors (e.g., compensa-
tion) under that formula for that year. The
employer makes a corrective contribution
on behalf of the excluded employee that is
equa!l to the allocation amount for the ex-
cluded employee. The corrective contribu-
tion is adjusted for earnings, If, as a result
of excluding an employee, an amount was
improperly allocated to the account bal-
ance of an eligible employee who shared
in the original allocation of the nonelec-
tive contribution, no reduction is made 1o
the account balance of the emplovee who
shared in the original allocation on account
of the improper allocation. (Sce Example
11.)

(iii} Reallocation Correction Method.
{A) In General. Subject to the limita-
tions set forth in section 2.02(2)(a)(iit)(F)
below, in addition to the Appendix A
correction method, the exclusion of an
eligible employee for a plan year from
a profit-sharing or stock bonus plan that
provides for nonelective contributions
may be corrected using the reallocation
correction method set forth in this section
2.02(2)(a)(iti). Under the reallocation cor-
rection method, the account balance of the
excluded employee is increased as pro-
vided in paragraph (2)(a)(iii}{B) below,
the account balances of other employ-
ees are reduced as provided in paragraph
(2)(a)(ii)(C) below, and the increases and
reductions are reconciled, as necessary, as
provided in paragraph (2}a)(iiiX D) beclow.
(See Exarmples 12 and 13.)
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(B) Increase in Account Balance of Ex-
cluded Employee. The account balance
of the excluded employee is increased by
an amount that is equal to the allocation
the employee would have received had the
employee shared in the allocation of the
nenelective contribution.  The amount is
adjusted for earnings.

(C) Reduction in Account Balances of
Other Employees. (f} The account bal-
ance of each employee who was an eligi-
ble employee who shared in the coriginal
allocation of the nonelective contribution
is reduced by the excess, if any, of (I) the
employee’s allocation of that contribution
over (II} the amount that would have been
allocated to that employee had the failure
not occurred. This amount is adjusted for
earnings taking into account the rules set
forth in section 2.02(2)(a)(iii){C)(2) and
(3) below. The amount after adjustment
for earnings is limited in accordance with
section 2.02(2)(a)(iii)}(C)(4) below.

(2) This paragraph (2){(a)(ii1)(C)(2) ap-
plies if most of the employees with account
balances that are being reduced are non-
highly compensated employees. [f there
has been an overall gain for the period
from the date of the original allocation of
the contribution through the date of correc-
tion, no adjustment for earnings 1s required
to the amount determined under section
2.02(2)(a)ii X C)( ) for the employee. If
the amount for the employee is being ad-
justed for earnings and the plan permits
investment of account balances in more
than one investment fund, for administra-
tive convenience, the reduction to the em-
ployee’s account balance may be adjusted
by the lowest earmings rate of any fund
for the period from the date of the onigi-
nat allocation of the contribution through
the date of correction.

(3) If an employee’s account balance
is reduced and the original allocation was
made to more than one investment fund
or there was a subsequent disteibution or
transfer from the fund receiving the orig-
inal allocation, then reasonable, consis-
tent assumptions are used to determine the
earmings adjustment,

(4) The amount determined in sec-
tion 2.02(2)a)1ixC)f) for an em-
ployee after the application of section
2.02(2)(a)ii)}CH2) and (3) may not ex-
ceed the account balance of the employee
on the date of correction, and the employee
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is permitted to retain any distribution made
prior to the date of correction.

(D) Reconciliation of Increases and Re-
ductions. If the aggregate amount of the
mcreases under section 2.02(2)(a){iii}(B»
exceeds the aggregate amount of the re-
ductions wnder section 2.02(2)a)(11i){C),
the employer makes a corrective contri-
bution to the plan for the amount of the
excess, If the aggregate amount of the
reductions under section 2.02(2)(a)(i1i){C)
exceeds the aggregate amount of the in-
creases under section 2.02(2¥a)ii)(B),
then the amount by which cach employee’s
account balance is reduced under section
2.02(2){a)(in(C) is decreased on a pro
rata basis.

{E) Reductions Among Multiple Invest-
ntent Funds. If an employee’s account bal-
ance is reduced and the employee’s ac-
count balance is invested in more than one
investment fund, then the reduction may be
made from the investment funds selected
in any reasonable manner.

(F) Limitations on Use of Reallo-
cation Correction Method, If any em-
ployee would be permitted to retain
any distribution pursuant to section
2.02(2)a)in¥C)4), then the realloca-
tion correction method may not be used
unless most of the employees who would
be permitted to retain a distribution are
nonhighly compensated employees.

(b} Examples.

Example 11:

Employer D maintainy a profit-sharing plan that
provides for discretionary noneglective employer con-
tributions. The plan provides that the employer’s
contributions are allocated to account balances in the
ratio that each eligible employee’s compensation for
the plan year bears to the compensation of all el-
igible employees for the plan year and, theretore,
the only reievant factor for determining an allocarion
is the employee’s compensation. The plan provides
for scif-directed investiments atnong four invesiment
funds and daily valuations of account balances. For
the 2003 plan year, Employer D made a contribu-
tion e the plan of a fixed dollar amount. However,
five employees who met the clhigibility requirements
were inadvertently excluded from participating tn the
plan. The contribution resulled in an allocation on he-
half of cach of the cligible employees, other than the
excluded employecs, equal o 10% of compensation.
Mast of the employees who recerved allocations un-
der the plan for the year of the failure were nonhighly
compensated employees, No distribytions have becn
made from the plan since 2003, IF the five excluded
employees had shared 1n the original allocation, the
allocation made on behali of cach employer would
have cqualed 9% of compensation. The excluded em-
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ployees began panicipating in the plan in the 2004
plan year,

Correction.

Employer 13 uses the Appendix A comrection
method to corect the failure to include the five
cligible employees  Thus, Employer D makes a
comrective contribution to the plan.  The amount
of the corrective contribution on behalf of the five
excluded employees for the 2003 plan year is equal
10 10% of compensation of each excluded employee,
the same allocation thar was made for other eligible
employees, adjusted for earnings.  The excluded
employees recerve an allocation equal to 10% of
compensation (adjusted for carnings) even though,
had the excluded employees originally shared in the
allocation Tor the 2003 comribution, their account
balances, as well as those of the other cligible em-
ployees, would have received an allocation equal to
only 9% of compensation.

Example 12:
The lacts are the same as in Example 11

Correction

Employer D uses the reallocation correction
methed to cortect the falure to include the five
eligible employees. Thus, the account balances are
adjusted to reflect what would have resulied from
the correct allocation of the employer contribution
for the 2003 plan year among all ehigible employees,
including the five excluded employees. The inclu-
sion of the excluded employees in the allocation of
that contribution would have resulted in each eligi-
ble employee, including cach excluded employee,
receiving an allocation equal to 9% of compensation.
Accordingly, the account balance of each excluded
cmployee s increased by 9% of the employee’s 2003
compensation, adjusted for carnings. The account
balance of each of the eligible employees other
than the excluded employees is reduced by 1% of
the employee’s 2003 compensation, adjusted for
earmngs. Employer D determines the adjustment
for earnings using the earnings rate of each eligible
employee’s excess allocation (using reasonable, con-
sistent assumptions}). Accordingly, for an employee
who shared in the original allocation and directed
the vestment of the allocation inlo more than one
investment fund or who subsequently transferred a
portion of a fund that had heen credited with a portion
of the 2003 allocation to another fund, reasonable,
consistent assumptions are tollowed 10 determing
the adjustment for carnings. It is determined that
the total of the initially determined reductions in
account balances exceeds the total of the required
icreases in account balances,  Accerdingly, these
initally determined reductions are decreased pro
ruta so that the total of the actual reductions in ac-
count balances equais the total of the wcreases i the
account balances, and Employer D does nol make
any comrective contribution. The reductions from the
account balances are made on a pre rara basis among
all of the funds in which cach employee's account
bulance is invested

Exumple I3,
The facrs are the same as in Example 11,
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Coarrection.

The correction is the same as in Example {12, cx-
cept that, because most of the employees whose ac-
count balances are bemng reduced are nonhighly com-
pensated employees, for administrative convenience.
Employer D uses the earmngs rate of the fund with
the lowest earnings rute for the period of the falure
to adjust the reduction to cach account balance. It is
determined that the aggregate amount {adjusted for
eamings) by which the account balances of the ex-
cluded employees is increased exceeds the aggregate
amount (adjusted for eamings) by which the other
emplovees’ account balances are reduced  Accord-
ingly, Employer D makes a contribution to the plan
i an amoum cqual to the excess. The reduction from
account balances is made on a pro rara basts among
all of the funds in which cach employee’s account
balance is invested

03 Vesting Failures.

{1} Correction Methods. (a) Contribu-
tion Correction Method. A failure in a de-
fined contribution plan to apply the proper
vesting percentage to an employee’s ac-
count balance that results in forfeiture of
too large a portion of the employee’s ac-
count balance may be corrected using the
contribution correction method set forth
in this paragraph. The employer makes
a corrective contribution cn behalf of the
employee whose account balance was im-
properly forfeited in an amount equal 10
the improper forfeiture. The corrective
contribution is adjusted for eamnings. If,
as a result of the improper forfeiture, an
amount was improperly allocated to the ac-
count balance of another employee, no re-
duction is made to the account balance of
that employee. (See Example 14.)

{b) Reallocation Correction Method. In
liew of the contribution correction method,
in a defined contribution plan under which
forfeitures of account balances are reallo-
cated among the account balances of the
other eligible employees in the plan, a fail-
ure to apply the proper vesting percentage
to an employee’s account balance which
results in forfeiture of too large a portion
of the employee's account balance may
be corrected under the reallocation correc-
tion method set forth in this paragraph.
A corrective reallocatton is made in ac-
cordance with the realiocation correction
method set forth in section 2.02{2)a)(1ii),
subject to the limitations set forth in sec-
tion 2.02(2){a)(ii1XF). In applying section
2.02()(a)(i1iXB), the account balance of
the employee who incurred the unproper
forfeiture is increased by an amount equal
to the amount of the improper forfeiture
and the amount is adjusted for earnings.
In applying section 2.02(2)}a}un}C)(/),
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the account balance of each employee who
shared in the allocation of the improper
forfeiture is reduced by the amount of the
improper forfeiture that was allocated to
that employee’s account. The eamnings
adjustments tor the account balances that
are being reduced are determined in accor-
dance with scctions 2.02(2)(a)(iii)(CX2)
and (3) and the reductions after adjust-
ments for earnings are limited in accor-
dance with section 2.02(2)(a)(iii)(CH4). In
accordance with section 2.02(2)(a)(1i1)(D),
if the aggregate amount of the increases
exceeds the aggregate amount of the re-
ductions, the employer makes a corrective
contribution to the plan for the amount of
the excess. In accordance with section
2.02(2)(a)(1i1)(D), if the aggregate amount
of the reductions exceeds the aggregate
amount of the increases, then the amount
by which each employee’s account bal-
ance is reduced is decreased on a pro rata
basis. (See Example 15.)
(2) Examples.

Erxample 14:

LEmployer E maintains a profit-sharing plan that
provides for nonelective contributions The plan pro-
vides for self-directed investmenis among four in-
vestment funds and daily valvation of account bal-
ances. The plan provides that forfeitures of account
balances are reallocated among the account balances
of other eligible emplayees on the basis of compen-
sation. During the 2003 plan year, Employee R ter-
minated employment with Employer E and elected
and received a single-sum distribunion of the vested
portton of his account balance. No other distribu-
tions have been made since 2003, However, an in-
correct determination of Employee R's vested per-
centage was made resulting in Employee R receiv-
ing a distribution of less than the amount to which he
was entitled vnder the plan. The remaining portion
of Employee R’s account balance was forfeited and
reallocated {and these reallocations were not affected
by the limitations of § 415). Most of the employees
who received allocations of the improper forfeiture
were nonhighly compensated employees.

Correction

Employer E uses the contribution correction
method 1o correct the improper forfeiture, Thus, Em-
ployer E makes a contribution on behalf of Employee
R equal to the incormectly forfeited amount (adjusted
for eamings) and Employee R's account balance ix
increased accordingly. Ne reduction is made from
the account balances of the employees who received
an allocation of the improper forfeiture,

Example 15:
The facts are the same as in Example {4,

Correction:

Employer E uses the reallocation correction
method to correct the improper forfeiture  Thus,
Employee R's account balance s increased by the
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amount that was improperly forfeited (adjusted for
earnings). The account of each employee who shared
in the atlocation of the improper forfeiture is reduced
by the amount of the improper forfeiture that was
allocated to that employee’s account {adjusted for
earnings). Because most of the employees whose
account balances are being reduced are nonhighly
compensated employees, for adminstrative conve-
nience, Employer E uses the carmings rate of the
fund with the lowest eamnings rate for the period of
the failure to adjust the reduction o cach account
balance. [t is determined that the amount (adjusted
for carnings) by which the account balance of Em-
ployee R is increased exceeds the aggregate amount
{adjusted for eammings) by which the other employ-
ees’ account balances are reduced.  Accordingly,
Employer E makes a contribution to the plan in an
amount equal to the excess. The reduction from the
account balances ix made on a pro rata basis among
all of the funds 1n which each employee’s account
balance is invested.

04§ 415 Failures.

{1} Failures Relating to a § 415(b) Ex-
cess.

{a) Correction Methods. (i) Return of
Overpayment Correction Method. Over-
payments as a result of amounts being paid
in excess of the limits of § 415(b) may
be corrected using the return of Overpay-
ment correction method set forth in this
paragraph (1XaXi). The employer takes
reasonable steps to have the Overpayment
{with appropriate intercst) returned by the
recipient to the plan and reduces future
benefit payments (if any) duc to the em-
ployee to reflect § 415(b). To the extent
the amount returned by the recipient is less
than the Overpayment, adjusted for eam-
ings at the plan’s earnings rate, then the
employer or another person contributes the
difference to the plan. In addition, in ac-
cordance with section 6.05 of this revenue
procedure, the employer must notify the
recipient that the Overpayment was not el-
igible for favorable tax treatment accorded
to distributions from qualified plans (and,
specifically, was not eligible for tax-free
rollover). (See Examples 18 and 19.)

(ii) Adjustment of Future Payments
Correction Method. (A) In General. In
addinon to the return of overpayment cor-
rection method, n the case of plan benefits
that are being distributed in the form of
periodic payments, Overpayments as a
result of amounts being paid in excess of
the limits in § 415(b) may be corrected
by using the adjustment of future pay-
ments correction method set forth in this
paragraph (1)(a)(il). Future payments to
the recipient are reduced so that they do
not exceed the § 415(b) maximum limit
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and an additional reduction is made to
recoup the Overpayment (over a period
not longer than the remaining payment
period) so that the actuarial present value
of the additional reduction is equal to the
Overpayment plus interest at the interest
rate used by the plan to determine actuartal
equivalence. (See Examples 16 and 17.)

(B) Joint and Survivor Annuity Pay-
ments. I the employee is receiving pay-
ments in the form of a joint and survivor
annuity, with the employee’s spouse to re-
ceive a life annuity upon the employee’s
death egual to a percentage (e.g., 75%) of
the amount being paid to the employee, the
reduction of future annuity payments to re-
flect § 415(b) reduces the amount of bene-
fits payable during the lives of both the em-
ployee and spouse, but any reduction to re-
coup Overpayments made to the employee
does not reduce the amount of the spouse’s
survivor benefit. Thus, the spouse’s bene-
fit will be based on the previous specified
percentage (e.g., 75%) of the maximum
permitted under § 415¢(b), instead of the re-
duced annual periedic amount payable to
the employee.

(C) Overpayment Not Treated as an Ex-
cess Amount. An Overpayment corrected
under this adjustment of future payment
correction method is not treated as an Ex-
cess Amount as defined in section 5.01(3)
of this revenue procedure.

{b} Examples.

Example 16:

Employer F maintains a deflined benefit plan
funded solely through employer contributions. The
plan provides that the benefits of employees are
limited to the maximum amount permitted under
§ 415(b}, disregarding cost-of-living adjustments un-
der § 415(d) after bencfit payments have commenced.
Ay the beginning of the 1998 plan year, Employee
3 retired and started receiving an annoal straight
life annuity of $140,000 from the plan. Due to an
administrative error, the annual amount received by
Employee S for 1998 included an Overpayment of
510,000 (because the & 415(b) 1 A) limit for 1998
was 5130,000). This emmor was discovered at the
beginning of 1999,

Correction:

Employer F uses the adjustment of future pay-
ments correction method to correct the failure to sat-
isfy the limit in § 415(b) Future annuity benefit pay-
ments ta Employee S are reduced so that they do nut
exceed the § 415(b) maximum limut, and, in addition,
Employee 5's future benefit payments from the plan
are actuarially reduced o recoup the Overpayment
Accordingly, Employee 8°s Tuture benefit payments
from the plan are reduced to $130.000 and further re-
duced by $1,000 annoally for life, beginming 1999,
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The annual benehit amount is reduced by $1,000 an-
nually for life because, for Employee §, the actuanial
present value of a benefit of $1,000 annually for life
commencmg in 1999 s equal o the sum of $10.000
and interest at the rate used by the plan to determine
actuanal equivalence beginning with the date of the
first Overpayvment and ending with the date the re-
duced annuity payment begins. Thus, Employee 8's
remaning benefit payments are reduced so that Em-
ployee S receives $129.000 for 1999, and for cach
year thereafter.

Exemple 17
The focts are the same as in Exemple {6,

Correction:

Employer F uses the adjustments of Tuture pay-
ments correction method to correct the & 415(b) fail-
ure. by recouping the entire excess puyment made in
1998 from Employee §°s remaining benefit payments
for 1999, Thus, Employee 87s annuval annuity benefit
for 1999 is reduced o 3119 400 to reflect the excess
benelit amounts {increased by interest) that were paid
from the plan o Employee § during the 1998 plan
year. Beginning in 2000, Employee S begins to re-
ceive annual benefie payments of $130,000.

Example 18

The facts are the same as in Example 16, except
that the benefit was paid to Employee 5 in the form
of a single-sum distribution in 1998, which exceeded
the maximum § 415¢b} limits by $110,000.

Correction

Employer F uses the return of overpayment cor-
rectian method to correct the § 415(b) failure. Thus,
Employer F notifies Employee § of the $110,000
Overpayment and that the Overpayment was not
eligible for favorable tax treatment accorded to dis-
tributions from qualified plans (and, specifically, was
not eligible for tax-free rollover). The notice also
informs Employee S that the Overpayment (with
interest at the rate used by the plan to calculate the
single-sum payment) 15 owed to the plan. Employer
F takes reasonuble steps to have the Overpayment
(with interest a1 the rate used by the plan to calculate
the single-sum payment) paid to the plan  Employee
S pays the $110,000 (plus the requested interest} to
the plan. [t is determined that the plan’s eamings
rate for the relevant period was 2 percentage points
more than the rate used by the plan to calculate
the single-sum payment. Accordingly, Employer F
contributes the difference to the plan,

Exumple 19
The facts arc the same as i Example 18,

Correction:

Employer F uses the retem of overpayment cor-
rection method to correct the § 415(b) faillure. Thus,
Employer F nonfies Employee § of the $110,000
Overpayment and that the Overpayment was not
cligible for favorable tax reatment accorded to dis-
tributions from qualified plans (and, specifically, was
not eligible for tax-free rollover). The notice also
informs Employee § that the Gverpayment {with
mterest at the rute wsed by the plan to calculate the
single-sum payment) 15 owed o the plan. Employer
F wkes reasonable steps 1o have the Overpayment
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{with interest at the rate used by the plan to calculate
the single-sum payment) paid (o the plan. As a result
of Employer F's recovery ellorls, some, but not
all, of the Qverpayment {with interest} is recovered
from Employee S. [t is determined that the amount
retumed by Employee S w the pian s less rhan the
Overpayment adjusted for earmngs at the plan’s
eamings rate  Accordingly. Employer F contributes
the difference to the plan.

(2) Failures Relating to a § 415(c) Ex-
cess.

(a) Correction Methods. (1) Appendix
A Correction Method. Appendix A, sec-
tion .08 sets forth the correction method for
correcting the failure to satisfy the § 415(c)
limits on annual additions.

(i1} Forfeiture Correction Method. In
addition to the Appendix A comection
method, the failure to satisfy § 415(c}
with respect to a nonhighly compensated
empioyee (A) who in the limitation year
of the failure had annual additions consist-
ing of both (I) either elective deferrals or
employee after-tax contributions or both
and (II) either matching or nonelective
contributions or both, (B) for whom the
matching and nonelective contributions
equal or exceed the portion of the em-
ployee’s annual addition that exceeds the
limits under § 415(c) ("§ 415{c) excess™)
for the limitation year, and (C) who has
terminated with no vested interest in the
matching and nonelective contributions
{and has not been reemployed at the time
of the correction), may be corrected by
using the forfeiture correction method
set forth in this paragraph. The § 415(c)
excess 1s deemed to consist solely of the
matching and nonelective contributions.
If the emplayee’s § 415(c) excess (ad-
justed for eamings) has previously been
forfeited, the § 415(c) failure is deemed to
be corrected. If the § 415(c) excess (ad-
justed for earnings) has not been forfeited,
that amount is placed in an unallocated
account, similar te the suspense account
described in § 1.415-6(b)(6)(ii), to be
used to reduce employer contributions in
succeeding year(s) (or if the amount would
have been allocated to other employees
who were in the plan for the year of the
faiture if the failure had not occurred, then
that amount is reallocated 10 the other
employees in accordance with the plan’s
allocation formula). Note that while this
correction method will permit more fa-
vorable tax treatrnent of elective deferrals
for the employee than the Appendix A
comection method. this correction method
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could be less favorable to the employee in
certain cases, for example, if the employee
is subsequently reemployed and becomes
vested. (See Examples 20 and 21.)

(iit) Return of Overpayment Correc-
tion Method. A failure to satisfy § 413(c)
that includes a distribution of the § 415(¢)
excess attributable to nonelective contri-
butions and matching contributions may
be corrected using the return of Overpay-
ment correction method set forth in this
paragraph. The employer takes reasonable
steps to have the Overpayment (i.e., the
distribution of the § 415(¢) excess adjusted
for earnings to the date of the distribution),
plus appropriate interest from the date of
the distribution to the date of the repay-
ment, returned by the employee o the
plan. To the extent the amount returned by
the employee is less than the Overpayment
adjusted for earnings at the plan’s earnings
rate, then the employer or another person
contributes the difference to the plan. The

Overpayment, adjusted for earnings at the
plan’s carnings rate to the date of the re-
payment, is to be placed in an unallocated
account, similar to the suspense account
described mm § 1.415-6(b)(6){ii1), to be
used to reduce emplover contributions
in succeeding year(s) (or it the amount
would have been allocated to other eligi-
ble employees who were in the plan for
the year of the failure if the failure had not
cccurred, then that amount is reallocated
to the other eligible employees in accor-
dance with the plan’s allocation fermula).
In addition. the employer must notify
the employee that the Overpayment was
not eligible for favorable tax treatment
accorded to distributions from qualified
plans (and, specifically, was not eligible
for tax-free rollover).
(b) Examples.

Example 21

Employer G maintains a 401(k} plan. The plan
provides for nonelective cmployer contribunons,
clective deferrals, and employee after-tax contri-
butions  The plan provides that the nonelective
contributions vest under a 5-year cliff vesting sched-
ule.  The plan provides that when an employee
termnnaics employment. the employee’s nonvested
account balance is forfeited five years after a dis-
tribution of the employee’s vested accoumt balance
and that forfeitures are used to reduce employer
contributions.  For the 1998 limitation year, the
annual addinons made on behalf of two nonhighly
compensaled employees in the plan, Employees T
and U, exceeded the limit tn § 415(¢). For the 1998
limitation year, Employee T had § 415 compensation
of $60,000, and, accordingly, a § 415(c)1)}B) limit
of $15,000. Employee T made elective deferrals and
employee after-tax contributions. For the 199§ limi-
tation year, Employec U had § 415 compensation of
$40,000, and, accordingly, a § 413(cH 1MB) limit of
$10,000. Employee U made elecuve deferrals. Also,
on January 1. 1999, Employee U, who had three
years of service with Employer G, terminated his
employment and received his entire vested account
balance (which consisted of his elective deferrals).
The annual additions for Employees T and U con-
sisted of:

Nonelective Contributions
Elective Deferrals
Afler-tax Contributions

Total Contnibutions
§ 415(c) Limit
§ 415(c} Excess

T U
g 7,500 S 4,500
10,000 5,800
500 0
$18,000 10,300
$15.000 10,000
$ 3,000 $ 300

Correction:

Employer G uses the Appendix A correction
method o comrect the § 415(c) excess with respect
to Employee T {fe, $3,000). Thus, a distribution
of plan assets {and corresponding reduction of the
aceount balanece) consisting of $500 (adjusted for
earnings) of employee afier-lax contributions and
$2.500 (adjusted for earnings) of elective deferrals is
maude to Employee T. Employer G uses the forfeiture
correction method o correct the § 415(c) excess
with respect to Employee U. Thus, the § 415(c)
excess is deemed to consist sclely of the nonelective
contributions.  Accordingly, Employee s non-
vested account balance is teduced by $300 (adjusted
for earnings) which 15 placed in an unallocated ac-
count, similar to the suspense account described in
§ 1.415-6{b}6)iii), to be used to reduce employer
contributions in succeeding year(s). After correction,
1t is determined that the ADP und ACP 1ests for 1998
were satisfied.

Fxample 21

Employer H maintaing a 401(k) pian. The plan
provides for nonelective employer contributions,
matching contributions and ¢lective deferrals, The
plan provides for matching contributions that are
equal to 100% of an employee's clective defer-
rals that do not exceed 8% of the employee's plan
compensation for the plan year, For the 1998 lim-
itation year, Employee V had § 415 compensation
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of 350,000, and, accordingly, a § 415(c)}{1}B) limut
of $12,500. During thal limitatton year, the annual
additions for Employee V totaled 315,000, consisting
of $5,000 in elective deferrals, a $4,000 martching
contribution {8% of $30,000), and a 36,000 non-
elective employer contnbution.  Thus, the annual
additions for Employee ¥V exceeded the § 415(c)
limit by $2,500.

Correction:

Employer H uses the Appendix A comrecticn
method 1o correct the § 415{c) excess with respect
o Employee V (r e, $2,500). Accordingly, $1,000
of the unmatched clective deierrals (adjusted for
earnings) are distributed to Employee ¥ The remain-
ing $1.500 excess is apportioned equally between
the elective deferrals and the assomated matching
employer contributions, so Empleyee ¥'s account
balance is further reduced by distnbuting to Em-
ployee V $750 (adjusted for eamings) of the elective
deferrals and forfeiing $750 {adjusted for eamings)
of the associated employer matching contributions.
The forfeited matching contnbuttony are placed in an
unallocated account: similar to the suspense account
described in § 1.413-0(b){6Hi1i}, to be used to reduce
employer contnbunions in succeeding year(s). After
correction, it 1 determined that the ADP and ACP
tests for 1998 were satisticd.
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05 Correction of Other Overpayment
Failures.

An Overpayment, other than one de-
scribed in section 2.04(1} {relating 1o a
§ 415{b) excess} or section 2.04(2) (re-
lating to a § 415(c) excess), muy be cor-
rected in accordance with this section 2.05.
An Overpayment from a defined benefit
plan is corrected in accordance with the
rules in section 2.04(1). An Overpayment
from a defined contribution plan is cor-
rected in accordance with the rules in sec-
tion 2.04(2¥a)iii).

06 §401(a) 17} Failures.

(I} Reduction of Account Balance
Correction Method.  The allocation of
contributions or forfeitures under a de-
fined contribution plan for a plan year on
the basis of compensation in excess of
the limit under § 401(a)(17) for the plan
year may be corrected using the reduc-
tion of account balance correction method
sct forth in this paragraph. The account
balance of an employee who received an
allocation on the basis of compensation in
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excess of the § 401(a)(17) limit is reduced
by this improperly aliocated amount (ad-
justed for eamnings). If the improperly
allocated amount would have been allo-
cated to other employees in the year of the
fatlure if the failure had not occurred, then
that amount (adjusted for earnings) is real-
located to those employees in accordance
with the plan’s allocation formula, [f the
improperly allocated amount would not
have been allocated to other employees
absent the failure, that amount {adjusted
for earnings) is placed in an unallocated
account, similar to the suspense account
described in § 1.415-6(b)(6)(iit), to be
used to reduce employer contributions in
succeeding year(s). For example, if a plan
provides for a fixed level of employer con-
tributions for each eligible employee, and
the plan provides that forfeitures are used
to reduce future employer contributions,
the improperly allocated amount (adjusted
for earnings) would be used to reduce
future employer contributions. (See Ex-
ample 20.) If a payment was made to an
employee and that payment was attribut-
able to an improperly allocated amount,
thei it is an Overpayment defined in sec-
tiont 5.01(6) of this revenue procedure that
must be comrected (see sections 2.04 and
2.05).
{2) Example.

Example 22:

Employer J maintains a money purchase pension
plan Under the plan, an eligible employee is entitled
to an employer contrtbution of 8% of the employee’s
compensation up to the § 40102} 17) lrmit ($200,000
for 2003}, During the 2003 plan yeag, an eligible
crployee, Employee W, inadvertently was credited
with a contnbution based on compensation above the
§ 401{a)(17) limit. Employee W’y compensation for
2003 was $220,000). Employee W received a contri-
butron of $17.600 for 2003 {8% of $226,000), rather
than the contribution of 16,000 (8% of $200,000)
provided by the plan for that year, resulting n an im-
proper allocation of $1,600.

Correction

The § 401{a)17) failure 15 corrected using the re-
duction of account balance method by reducing Em-
ployee W's account balance by $1,600 {adjusted for
earnings} and crediting that amount 1o an unallocated
account, similar to the suspense account deseribed in
§ 1 415-6(b} 6. o be used to reduce emplayer
contributions in succeeding year(s).

07 Carrection by Amendment.

(1Y § 401(a)(17) Failures. (a) Contri-
bution Correction Method. In addition
to the reduction of account balance cor-
rection method under section 2.06 of this
Appendix B, an employer may cormrect a
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§ 401(a){17) failure for a plan year under
a defined contribution plan by using the
contribution correction method set forth in
this paragraph. The employer contributes
an additional amount on behalf of each of
the other employees (excluding each em-
ployee for whom there was a § 401(a)(17)
failure) who received an allocation for the
year of the failure, amending the plan (as
necessary) to provide for the additional al-
location. The amount contributed for an
employee is equal to the employee’s plan
compensation for the year of the failure
multiplied by a fraction, the numerator of
which is the improperly allocated amount
made on behalf of the employee with the
largest improperly allocated amount, and
the denominator of which is the limit under
§ 401¢a){17) applicabie to the year of the
failure. The reswliing additional amount
for each of the other employees is adjusted
for earnings. (See Example 21.)
{b) Examples.

Example 23
The facts are the same as in Example 22

Correction:

Employer J corrects the failure under VCP using
the commibunon correction method by (1) amend-
ing the plan to increase the contnbution percentage
for all eligible employees (other than Employee
W) for the 2003 plan year and (2) contribuling an
additional amount {adjusted for carmngs) for those
employees for that plan year. To determine the
increase in the plan’s contrbunon percentage (and
the additional amount contributed on behalf of each
eligible employee}, the improperly allocaled amount
(51,6000 is divided by the § 401(a) 17 limit for 2003
($200,000).  Accordingly, the plan 15 amended o
increase the contribunon percemage by 0.8 percent-
age points {$1,600/5200,000) from 8% to 8.8%. In
addition, each eligible employee for the 2003 plan
year (other than Employee W) receives an additonal
contribution of 0 8% multiplied by that employee’s
plan compensatton for 2003 This additional contri-
bution 1s adjusted for earnings.

(2) Hardship Distribution Failures and
Plan Loan Failures. (a) Plan Amend-
ment Correction Method. The Operational
Failure of making hardship distributions
to employees under a plan that does not
provide fer hardship distrtbunions may
be corrected using the plan amendment
cortection methed set forth in this para-
graph. The plan is amended retroactively
to provide for the hardship distributions
that were made available. This paragraph
does not apply unless (i) the amendment
satisfies § 401¢a), and (ii) the plan as
amended would have satisfied the qualifi-
cation requirements of § 401{a) (including
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the requirements applicable to hardship
distributions under § 401(k), if applicabie}
had the amendment been adopted when
hardship distributions were first made
available. {See Example 24.) The Plan
Amendment Correction Method is also
available for the Operational Failure of
permitting plan foans to employees un-
der a plan that does not provide for plan
leans. The plan is amended retroactively
to provide for the plan loans that were
made available. This paragraph does not
apply unless (i) the amendment satisfies
§ 40i(a), and (it) the plan as amended
would have satisfied the qualification
requirements of § 401(a) (and the re-
quirements applicable to plan loans under
§ 72(p)) had the amendment been adopted
when plan loans were first made available.
(b) Example.

Example 24:

Employer K, & for-profit corporation, maintains
a 401{k) plan. Although plan provisions in 2002 did
not provide for hardship distribunons, beginning in
2002 hardship distnbutions of amounts allowed o
be distributed under § 401¢k) were made currcntly
and effectively available to all employees (within the
meaning of § L401{a}4)-4). The standard used to de-
termine hardship satisfied the deemed hardship dis-
tribution standards in § 1.401{k)-1{d)}2). Hardship
distbutions were made to a number of employees
during the 2002 and 2003 plan years, creating an Op-
erational Failure. The fatlure was discovered in 2004,

Caorrection:

Emplcyer K corrects the failure under VCP by
adopting a plan amendment, effective January 1,
2002, to provide a hardship distribution eption that
satisfies the rules applicable to hardship distributions
in § 1401 (k»1(dX2). The amendment provides that
the hardship distribution option is available to all
employeces. Thus, the amendment satisfies § 401{a),
and the plan as amended in 2004 would have sat-
isfied § 401(a} (including § .401{ax}4)— and the
requirements  applicable to hardshup distributions
under § 401(k)} if the amendment had been adopted
in 2002,

(3) Early Inclusion of Otherwise Eligi-
ble Employee Failure, (a) Plan Amend-
ment Correction Method. The Operational
Failure of including an otherwise eligible
employee in the plan who either (i) has
not completed the plan’s minimum age
or service requirements, or (ii} has com-
pleted the plan’s minimum age or service
requirements but became a participant in
the plan on a date earlier than the appi-
cable plan entry date, may be corrected
by using the plan amendment correction
method set forth tn this paragraph. The
plan is amended retroactively to change
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the eligibility or entry date provisions to
provide for the inclusion of the incligible
employee to reflect the plan’s actual op-
erations. The amendment may change the
eligibility or entry date provistons with
respect to only those ineligible employees
that were wrongly included, and only to
those ineligible employees, provided (i)
the amendment satisfies § 401(a) at the
time it is adopted, (it) the amendment
would have satisfied § 401¢(a) had the
amendment been adopted at the earlier
time when it is effective, and (ii1) the em-
ployees affected by the amendment are
predominantly nonhighly compensated
employees.
(b) Example

Example 25

Employer L maintains a 401(k} plan applicable
to all of ity emplovees who have at least six inonths
of service. The plan s a calendar year plan. The
plan provides that Employer L will make matching
contributions based upon an emplovee's salary reduc-
tion conteibunions. In 2001, 1t 1 discovered that all
four employees who were hired by Employer L in
2000 were permiited to make salary reduction con-
tnbutions to the plan effective with the first weekly
paycheck after they were employed. Three of the four
employees are nonhighly compensated. Employer L
matched these employees’ salary reducton contibu-
tions in accordance with the plan’s atching contri-
bution fermula Employer L caleulates the ADP and
ACP tests for 2000 {taking inte account the salary re-
duction and matching contributons that werc made
for these employees) and determines that the tests
were satisfied.

Correction:

Employer L comects the failure under SCP by
adopting a plan amendment, clfective for cmployees
hired on or after January 1, 2000, to provide that there
is no service eligibility requitement under the plan
and submitting the amendment o the Service for a
determination lerter.

SECTION 3, EARNINGS
ADJUSTMENT METHODS AND
EXAMPLES

.01 Earnings Adjustment Methods. (1)
In general. (a) Under section 6.02(4)(a)
of this revenue procedure, whenever the
appropriate correction method for an Op-
erational Failure in a defined contribution
plan includes a corrective contribution or
allocation that increases one or more em-
ployees’ account balances (now or in the
future), the contribution or allocation is
adjusted for earnings and forfeitures. This
section 3 provides carnings adjustment
methods (but not forfeiture adjustment
methods) that may be used by an em-
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ployer to adjust a comrective contribution
or allocation for eamings in a defined
contribution plan. Consequently, these
earnings adjustment methods may be vsed
to determine the carnings adjustments
for corrective contributions or allocations
made under the correction methods in sec-
tion 2 and under the comection methods
in Appendix A. If an earnings adjustment
method in this section 3 is used to adjust
a corrective contribution or aliocation,
that adjustment is treated as satisfying the
earnings adjustment requirement of sec-
tion 6.02(4)(a) of this revenue procedure.
Other earnings adjustment methods, dif-
ferent from those illustrated in this section
3, may also be appropriate for adjusting
corrective contributions or allocations to
reflect eamnings.

(b) Under the earnings adjustment
methods of this section 3, a corrective
contribution or allocation that increases an
employee’s account balance is adjusted to
reflect an “carnings amount” that is based
on the camnings rate(s) (determined under
section 3.01(3)) for the period of the fail-
ure {determined under section 3.01(2)).
The carnings amount s allocated in accor-
dance with section 3.01(4).

(¢) The rule in section 6.02(5)(a} of this
revenue procedure permitting reasonable
estimates in certain circumstances applies
for purposes of this section 3. For this pur-
pose, a determination of earnings made in
accordance with the rules of administra-
tive convenience set forth in this section
3 is treated as a precise determination of
earnings. Thus, if the probable difference
between an approximate determination of
earnings and a determination of earnings
under this section 3 is insignificant and the
administrative cost of a precise determina-
tion would significantly exceed the prob-
able difference, reasonable estimates may
be used in calculating the appropriate earn-
ings.

(d) This section 3 does not apply to
corrective distributions or corrective re-
ductions in account balances. Thus, for
example, while this section 3 applies in
increasing the account balance of an im-
properly excluded employee to comect
the exclusion of the employce under the
reallocation correction method described
in section 2.02(2)}a)iiH)(B), this section
3 does not apply m reducing the account
balances of other employees under the re-
allocation correction method. {See section
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2.02(2)(a)1i1)(C) for rules that apply to
the earnings adjustments for such reduc-
tions.) In addition, this section 3 does not
apply in determining earnings adjustments
under the one-to-one correction method
described in section 2.01(1){(b){ii1}.

(2) Period of the Failure. (a) General
Rule. For purposes of this section 3, the
“period of the failure™ is the period from
the date that the fallure began through the
date of correction. Forexample, in the case
of an improper forfeiture of an employee’s
account balance, the beginning of the pe-
riod of the failure is the date as of which the
account balance was improperly reduced.

(b) Rules for Beginning Date for Ex-
clusion of Eligible Employees from Plan.
(i} General Rule. In the case of an exciu-
sion of an eligible employee from a plan
contribution, the beginning of the period
of the failure is the date on which con-
tributions of the same type (e.g., elective
deferrals, matching contributions, or dis-
cretionary nonelective employer contribu-
tions} were made for other employees for
the year of the failure. In the case of an
exclusion of an eligible employee from an
allocatien of a forfeiture, the beginning
of the period of the failure is the date on
which forfeitures were allocated to other
employees for the year of the failure.

{11} Exclusion from a 401(k) or {(m)
Plan. For administrative convenience,
for purposes of calculating the earnings
rate for corrective contributions for a plan
year (or the portion of the plan year) dur-
ing which an employee was improperly
excluded from making periodic elective
deferrals or employee after-tax contribu-
tions, or from receiving periodic matching
contributions, the employer may treat the
date on which the contributions would
have been made as the midpoint of the
plan year (or the midpoint of the portion
of the plan year) for which the failure
occurred. Alternatively, in this case, the
employer may treat the date on which the
contributions would have been made as the
first date of the plan year {or the portion of
the plan year} during which an employee
was excluded, provided that the earnings
rate used is one half of the earnings rate
applicable under section 3.01(3) for the
plan year (or the portion of the plan year)
for which the failure occurred.

(3) Earnings Rate. (a) General Rule.
For purposes of this section 3, the earn-
ings rate generally is based on the invest-
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ment results that would have applied to the
corrective contribution or allocation if the
failure had not occurred.

(b) Muliiple Investment Funds. If a
plan permits employees to direct the in-
vestment of account balances into more
than one investment fund, the earmings rate
is based on the rate applicable to the em-
ployee’s investment choices for the period
of the failure. For administrative conve-
nience, if most of the employees for whom
the corrective contribution or allocation is
made are nonhighly compensated employ-
ees, the rate of return of the fund with the
highest earnings rate under the plan for the
period of the failure may be used to de-
termine the earnings rate for all corrective
contributions or allocations. [f the em-
ployee had noi made any applicable 1n-
vestment choices, the earnings rate may be
based on the earnings rate under the plan
as a whole (i.e., the average of the rates
earned by all of the funds in the valua-
tion periods during the period of the failure
weighted by the portion of the plan assets
invested in the various funds during the pe-
riod of the failure).

(c) Other Simplifying Assumptions.
For administrative convenience. the eamn-
ings rate applicable to the corrective con-
tribution or allocation for a valuation
period with respect to any investment fund
may be assumed to be the actual earnings
rate for the plan’s investments in that fund
during that valuation period. For exam-
ple, the earnings rate may be determined
without regard to any special investment
provisions that vary according to the size
of the fund, Further, the earnings rate
applicable to the corrective contribution
or allocation for a portion of a valuation
period may be a pro rara portion of the
earnings rate for the entire valuation pe-
riod, unless the apphication of this rule
would result in either a significant under-
staternent or overstatement of the actual
earnings during that pertion of the valua-
tion period.

(4) Allocation Methods. (a4} In General.
For purposes of this section 3. the earnings
amount generally may be allocated in ac-
cordance with any of the methods set forth
in this paragraph (4). The methods under
paragraph (4)(c), {d), and (e} are intended
to be particularly helpful where comrective
contributions are made at dates between
the ptan’s valuation dates.
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(k) Plan Allocation Method. Under
the plan allocation method. the earnings
amount is allocated to account balances
under the plan in accordance with the
plan’s method for allocating earnings as if
the failure had not occurred. (See Exam-
ple 26.)

(c} Specific Employee
Method. Under the specific employee
allocation method, the cntire eamings
amount is allocated solely to the account
balance of the employee on whose behalf
the corrective contribution or allocation
is made (regardless of whether the plan’s
allocation method would have allocated
the earnings solely to that employee}. In
determining the allocation of plan earn-
ings for the valuation period during which
the corrective contribution or allocation is
made, the corrective contribution or allo-
cation {including the earnings amount) is
treated in the same manner as any other
contribution under the plan on behalf of
the employee during that valuation period.
Alternatively, where the plan’s allocation
method does not allocate plan earnings
for a valuation period to a contribution
made during that valuation period, plan
earnings for the valuation period during
which the corrective contribution or al-
tocation is made may be allocated as if
that employee’s account balance had been
increased as of the last day of the prior
valuation period by the corrective contri-
bution or zllocation, including only that
portion of the eamnings amount attribut-
able to earnings through the last day of the
prior valuation period. The employee’s
account balance is then further increased
as of the last day of the valuation period
during which the corrective contribution
or allocation is made by that portion of the
earnings amount attributable to earnings
after the last day of the prior valvation
period. (See Example 27.)

(d) Biturcated Aflocation Method. Un-
der the bifurcated allocation method, the
entireg earnings amount for the valuation
periods ending before the date the correc-
tive contribution or allocation is made is
allocated solely to the account balance of
the employee on whose behalf the cor-
rective contribution or allocation is made.
The earnings amount for the valuation pe-
riod during which the corrective contribu-
tion or allocation is made is allocated in ac-
cordance with the plan’s method for allo-
cating other earnings for that valuation pe-

Allocation
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ried in accordance with section 3.01(4)(b).
(See Example 28.)

{e) Current Peniod Allocation Method.
Under the current period allocation
method, the portion of the earnings amount
attributabie to the valuation period dur-
ing which the period of the failure begins
(“first partial valuation period™) is allo-
cated in the same manner as earnings for
the valuation period during which the cor-
rective contribution or allocation is made
in accordance section 3.01{4)b). The
earnings for the subsequent full valuation
periods ending before the beginning of
the valuation period during which the cor-
rective contribution or allocation is made
are allocated solely to the employee for
whom the required contribution should
have been made. The earnings amount
for the valuation period during which the
corrective contribution or allocation is
made (“seccond partial valuation period™)
is aliocated in accordance with the plan’s
method for allocating other earnings for
that valuation period in accordance with
section 3.01(4)(b). (See Example 29.)

02 Examples.

Example 26/

Employer L maintains a profit-sharing plan that
provides onty for nonelective contributions. The plan
has a single investment fund. Under the plan, assets
are valued annually (the last day of the plan year) and
earnings for the year are allocated in proportion to ac-
count bulances as of the last duy of the prior vear, after
reduction for distributions during the current year but
without regard to contributions reccived during the
current year {the “priot year account balance™). Plan
contnbutions for 1997 were made on March 31, 1994,
On April 20, 2000, Employer L determines that an op-
erational fallure occurred for 1997 beczuse Employee
X was improperly excluded from the plan. Employer
L decides to correct the failure by using the Appen-
dix A comrection method for the exclusion of an el-
1gible employee from nonelective contributions in a
profit-sharing plan  Under this method, Employer L
determines that thus failure is corrected by making a
contribution on behalf of Employee X of $5,(006 (ad-
Justed for eamings). The earnngs rate under the plan
for 1998 way +20% The earnings rate under the plan
for 1999 was +10%. On May 15, 2000, when Em-
ployer L determines ihat a contribution to correct for
the fmlure witl be made on June 1, 2000, a regsonable
estimate of the earnings rate under the plan from Jan-
wary !, 2000 o June |, 200015 +12%,

Earntngs Adjusiment on the Carrective Contribution
The 35,000 corrective contmbution on behalf of
Employee X is adjusted to reflect an eamings amount
based on the earnings rates for the period of the fail-
ure {March 31, 1998 through June 1, 2000} and the
camnings amourt i allocated using the plan alloca-
tion method  Employer L determines that a pro rata
simplifying assumption may be used to determine the
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earnings rale for the peried from March 31, 1998 o
Decernber 31, 1998, hecause that rate does not sig-
nuhcantly understate or overstale the actual eamnings

for that period. Accordingly, Employer L determines
that the earnings rate for that period is 15% (9/12 of
the plan’s 20% earnings rate for the year). Thus, ap-

plicable earnings rates under the plan during the pe-
ned of the fxilure are:

Time Perods

33198 - 12/31/98 (First Partal Vatuaton Pertod)

171/99 - 12431499

141700 - 6/1/00 (Second Partial Valuation Period)

Eamings Rate

+15%:
+10%
+12%

if the $5.000 comrective contnbution had been
contributed for Employee X on March 31, 1998,
{1) earnings for 1998 would have been increased
by the amount of the earnings on the additional
85,000 contribution from March 31, 1998 through
December 31, 1998, and would have been allo-
cated as 1998 eamings in proporton to the prior
year (December 31, 1997) accoumt balances, (2)
Employee X's account balance as of Decemnber 31,
1998, would have been increased by the additional
$5,000 contobution, (3) eamings for 1999 would
have been increased by the 1999 carnings on the
additiona! $5.000 contribution (including 1998 earn-
ings thereon) allocated in proportion to the prior
year {December 31, 1998) account balances along
with other 1999 eamings, and {4) earnings for 2000
would have been increased by the earnings on the
additional $5,000 {including 1998 and 1996 eamings
thereen) from January 1 to June 1, 2000, and would
be allocated in proportion o the prior year {Decem-

ber 31, 1999} account balances along with other
2000 earnings  Accordingly, the 35,000 corrective
coninibution is adjusted 1o reflect an earnings amount
of $2,084 ($5,000[(1.15X1.10K1.12)-1]) and the
earmngs amount 15 allocated to the account balances
under the plan atlocation method as follows

(a) Each account balance that shared n the alio-
cation of earmings for 1998 is increased, as of Decem-
ber 31, 1998, by its uppropniate shate of the carnings
amount for 1998, $750 ($5.000(.13)).

{b} Employee X's account balance is increased,
as of December 31, 1998, by 35,000,

{c) The resulting December 31, 1998 account
balances wil! share in the 1999 eamings, including
the 3575 for 1999 earnings included in (he cormective
contribution ($5,750¢.10}), to determune the account
balances as of December 31, 1999, However, each
account halunce other than Employee X' account
balance has already shared in the 1999 carnings,

excluding the $575 Accordingly, Employee X's ac-
count balance as of December 31, 1999 wili include
$500 of the 1999 portion of the earmnings amount
based on the $5.000 corrective contribution allocated
to Employee X's account balance as of December
31, 1998 ($5,000{ 10)). Then each account balance
that originally shared 1n the allocation of earnings
for 1999 {ie, excluding the %5500 addiucons to
Employee X's account balance) is increased by its
appropriate share of the remaining 1999 portion of
the earnings amount, $75.

(d) The resulting December 31, 1999 account bal-
ances {including the $5,500 additions to Employee
X's account batance) will share 1n the 2000 portion
of the eamnings amount based on the estimated Jan-
uary 1, 2000 te June 1, 2000 eamnings included in the
comrective contribution equal to $759 ($6,325(.12)).
(See Table L)

TABLE 1
CALCULATION AND ALLOCATION OF THE

CORRECTIVE AMOUNT ADJUSTED FOR. EARNINGS

Eamings Rate Amount Allocated to:
Corrective Contribution $5.000 Employee X
First Partial Valvation Period Earnings | 15% 750! All 12/31/1997 Account Balances®
199¢ Earnings 10% 5?52 Employee X (55000 A1 12/31/1998

Account Balances (S?FS)4

Second Partial Valuation Period 12% 759° All 12/3171999 Account Balances
Earnings {inctuding Employee X's 55,5000
Total Amount Contributed $7,084

1$5,000 x 15%
2$5,750($5,000 +750) x 10%
356,325(55,000 +750 +575) x 12%

After reduction for distributions during the year for which eaming are being determined but without regard to contributions received during the year for

which eamings are being determined.

Example 27:
The facts are the same as i Example 26

Earnings Adpustment an the Corrective Contribution

The carnings amount on the corrective contribu-
tion is the same as i Example 23, but the carmings
amount is allocated using the specific employee al-
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location method. Thus, the entire earnings amount
for all persods through June 1, 2000 (ie., $750 for
March 31, 1998 to December 31, 1998, $575 for
1999, and $759 for January [, 2000 to June 1, 2000}
is allocated 1o Employee X. Accordingly, Empleyer
L. mikes a comribution on June 1, 2000 to the plan
of $7.084 ($5.000(1.15)(1.103(1.12)). Employee X'«
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account balance as of December 31, 2000 is increased
by $7.084. Alternatively, Employee X’s account bal-
ance as of December 31, 1999 is increased by $6,325
($5,00001.1511.10), which shares in the allocation
of carmings for 2000, and Employee X's account bal-
ance as of Decernber 31, 2000 is increased by the re-
maining $754 (Sec Table 2.)

May 30, 2006



TABLE 2

CALCULATION AND ALLOCATION OF THE
CORRECTIVE AMOUNT ADJUSTED FOR EARNINGS

Earnings Rate Amount Allocated to:
Corrective Contribution $5,000 Employee X
First Partial Valuation Period Earnings | 15% 750! Employee X
1999 Eamnings 10% 575° Employee X
Second Partial Valuation Period 12% 759% Employes X
Eamings
Total Amount Contributed $7.084

1$5,000 x 15%
$5,750(%5.000 +750 x 10%
6,325($5,000 +750 +375) x 12%

Example 28:
The facts arc the same as in Example 26.

Eamings Adjustment on the Corrective Contribution.

The earnings amount on the cormrective contriby-
tion is the same as in Eyample 23, bul the carnings
amount is allocated wsing the bifurcated allocation

method. Thus, the earnings for the first partial val-
vation period (March 31, 1998 to December 31,
1998) and the eamings for 1999 are allocated to
Employee X. Accordingly, Employer L makes a
contribution on fune 1, 2000 1o the plan of $7.084
(S3,00001 153K51.103(1.123). Employee X's account
balunce as of December 31, 1999 is increased by

$6,325 ($5,000(1.15X1.10%); and the December 31,
1999 account balances of employees (including Em-
ployee X's increased account balance) will share
in estumated January 1, 2000 to June 1, 2000 eamn-
ings on the comective contribution equal 1o $759
{$6,325(.12}). (See Table 3)

TABLE 2
CALCULATION AND ALLOCATION OF THE

CORRECTIVE AMOUNT ADJUSTED FOR EARNINGS

Earnings Rate Amount Allocated to:
Corrective Contribupon £5,000 Emplayee X
First Partial Valuation Period Earnings | 15% 750! Employce X
1999 Earnings 0% 575° Employee X
Second Partial Valuation Period 12% ?593 12/31/99 Account Balances (including
Eamings Employee X'z $6,325)"
Total Amount Contribuled $7.084

185,000 x 15%
255, 750(55.000 +750) x 10%
}$6,325($5.000 +750 +575) x 12%

4 After reduction for distributions durin g the 2000 year bul without regard to contrtbutions received during the 2000 year.
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Example 29
The facts are the same as in Fxample 20,

Earnings Adjusiment on the Corrective Contribution

The carmngs amount on the comrective contribu-
tion is the same as in Ecample 23, but the earnings
amount iy allocated using the current period alloca-
tion method. Thus, the carnings for the first partial
valuation period (March 31, 1993 to December 31,
19UR) are allocated as 2000 camings. Accordingly,

Employer L makes a contributton on June 1, 2000 to
the plan of $7.084 (35,000 (1 IS)}1.10%1.12)). Em-
ployee X's account balance as of December 31, 1999
is increased by the sum of $3,500 ($5,000(1 10)) and
the remaining 1999 carnings on the corrective contri-
bution equal to $75 ($5,0000. 15 10). Further, both
(1) the exttmated March 31, 1998 to December 31,
1998 earnings on the corective contribution equal
to $750 ($5,000(. 151y and (2) the estimated January
1, 2000 o June 1, 2000 earmmps on the corrective

contribution equal to %759 ($6,325(.12)) are treated
in the same manner as 2000 carnings by allocating
these amounts to the December 31, 2000 account bai-
ances of employees in proportion 1o account balances
as of December 31, 1999 (including Employee X's
increased account balance). (See, Table 4 ) Thus,
Employee X is allocated the earnings for the full val-
uation period during the period of the fuilure

TABLE 4
CALCULATION AND ALLOCATION OF THE

CORRECTIVE AMOUNT ADJUSTED FOR EARNINGS

Earnings Rate Amount Allocated o:
Corrective Contribution £5,000 Employee X
First Partial Valuation Period Earnings | 15% 7"1‘:0J 12431499 Account Balances (including
Employee X’s $5,575}
1999 Earnings 10% 5752 Employee X
Second Partial Yaluation Period 12% 7597 12/31/99 Account Balances (including
Euarnings Employee X's $5,5"«'§)4
Total Amount Contributed $7.084

1$5.000 x 15%
2$5.750($5,000 +750) x 10%
346,325(55,000 +750 +575) x 12%

* After reduction for distribunons during the yeur for which earming. are beng determined but without regard to contributions received during the year for

which eamnings are being determined.
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APPENDIX C
VCP CHECKLIST
1S YOUR SUBMISSION COMPLETE?

INSTRUCTIONS

The Service will be able to respond more quickly to your VCP request if it is carefully prepared and compiete. To ensure that your
request is in order, use this checklist. Answer each question in the checklist by inserting yes, no, or NfA, as appropriate, in the
blank next to the item. Sign and date the checklist (as taxpayer or authorized representative) and include it in the submission as
provided in section 11.09 of Rev. Proc. 2000-27 (Hereafter, all section references are to Rev. Proc. 2006-27.)

You must submit a completed copy of this checklist with your request. If 2 completed checklist is not submitted with your request,
substantive consideration of your submission will be deferred until a completed checklist is received.

TAXPAYER’S NAME
TAXPAYER’S I.D. NO.
PLAN NAME & NO.
ATTORNEY/P.O.A,

he following items relate to all submissions:

1. Does the submission consist solely of a failure to amend a plan timely for {a} good faith plan amendments
for EGTRRA, (b) plan amendments for the final and temporary regulations under § 401{a)(9) or (c) interim
amendments? If yes, please proceed to Appendix F. (See section 11.01 and sections 4.06 and 10.08.)

2. Have you included an explanation of how and why the failure{s} arose, including a description of the
administrative procedures for the plan in effect at the time the failure(s) occurred? (See section 11.02(3)
and {4).)

2. Have you included a detailed description of the method for correcting the failure{s) identified in your
submission? This description must include, for exarnple, the number of employees affected and the expected
cost of correction (both of which may be approximated if the exact number cannot be determined at

the time of the request), the yeuars involved, and calculations or assumptions the Plun Sponsor used to
determine the amounts needed for correction. In lieu of providing correction calculations with respect to
each employee affected by a failure, you may submit calculations with respect 10 a representative sample

of affected employees. However, the representative sample calculations must be sufficient to demonstrate
each aspect of the correction method proposed. Note that each step of the correction method must be
described in narrative form. (See section 11.02(5).)

4. Have you described the earnings or interest methodoelogy (indicating computation period and basis for
determining earnings or interest rates) that will be used to calcufate earnings or interest on any corrective
contributions or distributions? (As a general rule, the interest rate (or rates) earned by the plan during the
applicable period(s) should be used in determining the earnings for corrective contributions or distributions.}
(See section 11.02(6).)

5. Have you submitted specific calculations for either affected employees or a representative sample of
affected employees? (See section 11.02(7).)

6. Have you described the methed that wili be used to locate and notify former employees or, if there are
no former employees affected by the failure(s) or the correction{s), provided an affirmative statement
1o that effect? (See section 11.02(8).)

7. Have you provided a description of the administrative measures that have been or will be implemented to
ensure that the same failure(s) do not recur? (See section 11.02(9).)

8. Have you included a statement that, to the best of the Plan Sponsor’s knowledge, the plan is not currently
under an Employee Plans examination? (See section 11.02(10).)

9. Have you included a statement that, to the best of the Plan Sponsor’s knowledge. the Plan Sponsor is not
under an Exempt Organizations examination? (Sece section 11.02(10%.)
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10. Have you included a statement that neither the plan nor the Plan Sponsor has been a party to an
abusive tax avoidance transaction? Alternatively, have you provided a statement identifying the abusive tax
avoidance transactiont(s) to which the plan or the Plan Sponsor has been a purty? (See section 11.02(11).)

{1. If the submission includes a failure related to Transferred Assets, have you included a description of the
related employer transaction, including the date of the employer transaction and the date the assets were
transferred to the plan? (See section 11.02(12))

12. Have you included a copy of the portiens of the plan document (and adoption agreement, if applicable)
relevant to the failure(s) and method(s) of correction? (See section 11.03(2).)

13. Have you included the original signature of the sponsar or the sponsor’s authorized representative?
(See section 11.06.)

[4. Have you included a Power of Attorney (Form 2848) or Tax Information Authorization (Form 8821)?
Nete: Authorization to represent a plan sponsor before the Service using Forrn 2848 is limited to attorneys,
certified public accountants, enrclled agents. and enrolled actuaries. (See section 11.07.)

15. Have you included a Penalty of Perjury Statement signed (original signature only) and dated by the Plan
Sponsor? (Sce scction 11.08.)

16. Have you designated your submission for a Qualified Plan, 403(b} Plan, SEP, SIMPLE IRA Plan, or
Orphan Plan? In addition, the submission should indicate 1f the submission is a Group Submission, an
Anonymous Submission, a nonamender submissicn, a multiemployer or multiple emploeyer plan submission,
{See section 11.10.)

17. Have you submitied the Appendix E acknowledgement letter? (Sce section 11.11.)

18. If you are requesting a waiver of the excise tax under § 4974 of the Code, have you included the request,
and. if applicable, an explanation supporting the request for any affected owner-employee or 10 percent
owner? {See section 6.09(2).)

19. If you are requesting relief of the excise tax under §§ 4972 or 4979, have you included the request and a
detailed description of the failure? (See sections 6.09 (3) & (4).)

20. If you are you requesting that participant loans being corrected under this revenue procedure not be
treated as distributions pursuant to § 72(p), have you included the request and a detailed description of
the failure? Alternatively, if you are requesting that participant loans being corrected under this revenue
procedure be recognized as distributions in the year of correction, instead of the year that the deemed
distribution occurred under § 72{p}, have you included the request and a detailed description of the failure?
(See sections 6.02(6) and 6.07.)

21. Where applicable, have you submitted an application for a determination letter and Form 8717 together
with a check for the user fee made payable to the U.S. Treasury? (See sections 10.06 and 11.03(3).)

22, If the plan is currently being considered in an unrelated determination letter application, have you
included a statement to that effect? (Sce section 11.02(12).)

23. Have you included a copy of the first three pages of the Form 55() (which includes employee census
information) and the applicable Firancial Information Schedule of ihe most recently filed Form 5500 series
return? Note: If a Form 5500 is not applicable, insert N/A and furnish the name of the plan, and the census
information required of Form 5500 series fiters. (See section 11.03(1).)

24. Where applicable have you included a check for the VCP compliance fee, and, if applicable, a separate
check for the determination letter fee each made payable to the U.S. Treasury? (See sections 10.06 and
12.01).)

25. If your submission is for a terminating Orphan Plan, have you inclided a request for a waiver of the VCP
fee? {See section 12.02(3).)

26. Have you assembled your submission as described in section 11.14?
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If you inserted “N/A” for any item enter cxplanation:

Signature Date

Title or Authority

Typed or printed name of person signing checklist
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APPENDIX D
SAMPLE FORMATS FOR VCP SUBMISSIONS
The following sample submission formats may be photocopied and used as part of 2 VCP submission.
L SAMPLE FORMAT FOR VCP SUBMISSION FOR QUALIFIED PLAN

Indicate Plan Type, and whether submission is a Group or Anenymous Submission

Identification of Failures

A complete description, for each faflure, which includes (but Is not limited to):

1} A description of the failure

2) Years in which the failure occurred (including closed years}

3 Number of participaats affected (may be estimated)

4} A description of the administrative procedures in effect at the time the failures occurred
5) Explanation of how and why the failures occurred

Description of Proposed Method of Correction

A complete description of the correction proposed, for each failure, which includes (but is not limited to):

3] a complete description of the method of correction proposed for correcting the failure and if multiple steps are involved, a
narrative of the steps involved in implementing the proposed correction

2} the number of employees affected (may be estimated)

3} the expected cost of correction (may be estimated)

4) the years involved

5 calculations or assumptions used to determine the amounts needed for correction

) a description of the methodelogy that will be used to calculate earnings or actuarial adjustments on any corrective
cantnibutions or distributions (indicating the computation periods and the basis for determining earnings or actuarial
adjustments in accordance with section 6.02(4) of Rev. Proc. 2006-27)

7y specific caleulations, sufficient to demonstrate each aspect of the correction method propesed, for each affected employee
or a representative sample of affected employces

8) the method that will be used to locate and notify former employees and beneficiaries, or an affirmative statement that ne
former employees or beneficiarics were affected by the failures or will be affected by the correction

£} if 2 submission includes a failure that refers ta Transferred Assets and the failure occurred prior to the transfer, a description
of the transaction (including the dates of the employer change and the pian transfer)

10)  any request {with supporting rationale) for either not treating participant loans as distributions pursuant to § 72(p)} or that
deemed distributions under § 72(p) be recognized in the year of correction

11)  any specific request (with supporting rationale) for relief from excise taxes under §§ 4972, 4974 or 4979

12)  for Orphan Plans only, any specific request for relief (with supporting rationale) from imposition of the Voluntary
Cotnpliance fee

Description of Administrative Procedures
A description of the administrative measures that have been or will be implemented to ensure that the failure(s) will not recur
Sample Statement regarding status of examination:

To the best of the Plan Sponsor’s knowledge (1} the subject Plan is not currently under examination of either an Employee Plans
Form 5500 series return or other Employee Plans examination, {2) the Plan Sponsor is not under an Exempt Organizations
examination (that is, an examinatien of a Form 990 series return or other Exempt Organizations examination, (3) neither the
Employer nor any of its representatives have received verbal ar written notification from the TEGE Division of an impending
examinaticn or of any impending referral for such examination, nor is the Plan in Appeals or litigation for any issues raised in
such an examination, and (4) the subject Plan is not currently under investigation by the Criminal Investigation Division of the
Internal Revenue Service.
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Sample Statement (if applicable) regarding status of any determination letter application not related to the VCP submission

The Plan Sponsor applied for and has currently pending an application for a favorable determination Jetter with the Service
fited on (insert date).

Sample Statement regarding abusive tax avoidance fransactions if neither the Plan nor the Plan Sponsor was a party to
such a transaction (note - if either the plan or plan sponsor was a party to such a transaction, a statement describing the
transaction will be required)

Neither the Plan nor the Plan Sponsor has been a party to an abusive tax avoidance transaction as defined in section 4.13(2) of
Rev. Proc. 2006-27.

Sample Penalty of Perjury:

Under penalties of perjury, I declare that 1 have examined this submission, incleding accompanying documents and, to the best of
my knowledge and belief, 1the facts and information presented in support of this subrmission are true, correct and complete.

Name and Title (Execuied by Plan Sponsor)
Required Documentation:

— Copy of plan document (or relevant plan provisions, i.e., those provisions relating to the failure(s} described n the
submission)

— Copy of the first three pages of the most recently filed Form 5500 series return and the applicable Financial Information
Schedule. (In the case of a terminated plan, the Form 5500 must be the one filed for the plan year prior to the plan year for
which the Final Form 5300 return was filed.)

— Power of Attormey (Form 2848) or Tax Information Authorization (Form 8821), if applicable

— A statement that neither the plan nor the Plan Sponsor has been a party to an abusive tax avoidance transaction (s
defined in section 4.13(2)) or a brief identification of any abusive tax avoidance transaction 1o which the plan or the Plan
Sponsor has been a party

Determination letter application

Your submission must include a determination letter application on the appropriate Formn 5300 series application form if you

are correcting a nonamender failure. A nonamender failure is a faifure to amend the plan to reflect a change in a qualification
requirement within the plan’s applicable remedial amendment peried. A change in a gualification requirement includes a change
arising from a statutory change, issuance of regulations or other guidance published in the Internal Revenue Bulletin. If you are
correcting the nonamender failure through the adoption of an amendment designated by the Service as a model amendment or the
adoption of a prototype or volume submitter plan for which you have reliance on the plan’s opinion or advisory letter as provided
in Rev. Proc. 2006-6, 2006-1 I.R.B. 204, nc determination letter application is necessary. If your plan is terminating, or if you are
correcting a failure other than a nonamender failure through a plar amendment and you are submitting your VCP submission
during the same year the plan’s remedial amendment period is expiring, yon may request a determination letter on the plan. When
submitiing for a determinaticn letter with a VCP submission, please submit the following documents:

a copy of the amendment {or entire plan, in the case of a nonamender failure}

——— the appropriate Form 5300 series application form, and
— Form 8717 and the appropriate determination letter user fee
Assembling your submission

Please assemble your submission package in the order provided in section 11.14 of this revenue procedure {and partially
reproduced below}. The sample format above may be used as a tool for preparing the information required for your submission.

1. If applicable, Form 8717, User Fee for Employee Plan Determination Letter Request, and the check for the determination
letter user fee made payable to the U.S. Treasury

2. Determination letter application (Form 5300 scries), if applicable
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3. Submission signed by the Plan Sponsor or Plan Sponsor’s authorized representative, with a check for the VCP fee made
payable to the U.S. Treasury attached to the front of the submission letter. The submission should include the following:

*  Type of plan (or group of plans) being submitted

* Description of the failures (if the failures relate 1o Transferred Asscts, include a description of the related employer trans-
action)

®* An explanation of how and why the failures arose

* Description of the method for comrecting failures, including earnings methodology (if applicable) and supporting com-
putations (if applicable)

® Description of the method used to locate or notify former employees affected by the failures or corrections and if no
former employees are affected by the failures or corrections, then the letter should affirmatively state that position when
addressing this issue

*  Description of the administrative procedures that have been or will be implemented to ensure that the failures do not recur

* ‘Whether a request that participant loans corrected under this revenue procedure not be treated as distributions §72(p) s
being made and supporting rationale for such request. Alternatively, whether a request that participant leans corrected
under this revenue procedure should be treated as distributions in the year of correction is being made and supporting
rationale for such request.

®*  Whether relief from imposition of the excise taxes under §§ 4972, 4974 or 4979 is being requested, and the supporting
rationale for such relief

* If the plan is an Orphan Plan, whether relief from the VCP application fee is being requested, and the supporting rationale

for such relief

A statement on whether the plan is being considered in an unrelated determination letter application (if applicable)

Statcment that the plan is not Under Examination

Statement that the Plan Sponsor is not under an Exempt Organizations examination

A statement that neither the plan nor the Plan Sponsor has been a party to an abusive tax avoidance transaction (as defined

in section 4.13(2)) or a brief identification of any abusive tax avoidance transaction to which the plan or the Plan Sponsor

has been a party

®  Penalty of perjury statement

4. Completed and signed checklist (see Appendix C of Rev. Proc. 2006-27)

*® & 4 8

3. Acknowledgement Letter, if desired (see Appendix E of Rev. Proc. 2006-27)

6. Power of Attorney (Form 2848} or Tax Information Authorization {Form 8821), if applicable

7. Form 5500, (first three pages and the applicable Financial Information Schedule) or equivalent information
8. Copy of opinion or determinaticn letter (if applicable)

9. Relevant plan document language or plan document (if applicable}

10.  Any other items that may be relevant to the submission
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II. SAMPLE FORMAT FOR VCP SUBMISSION FOR QUALIFIED PLAN WHERE THE
ONLY ISSUE IS A NONAMENDER FAILURE

ﬁndicate Plan Type, and whether submission is a Group or Anonymous Submission

Identification of Failures

1) Indicate which tax legislation is the subject of the submission: (check all that apply)
— The Employee Retirement Security Act of 1974 (ERISA)

— The Tax Eauity and Fiscal Responsibility Act of 1982 (TEFRA)

— The Deficit Reduction Act of 1984 (DEFRA)

— The Retirement Equity Act of 1984 (REA)

— The Tax Reform Act of 1986 (TRA "86)

— The Unemployment Compensation Act of 1992 (UCA)

—— The Omnibui Budget Reconciliation Act of 1993 (OBRA 93}

—— The Uruguay Round Agreements Act; the Uniformed Services Employment and Reemployment Rights Act of 1994; the
Small Business Job Protection Act of 1996; the Taxpayer Relief Act of 1997, the Internal Revenue Service Restructuring
and Reform Act of 1998; and the Community Renewal Tax Relief Act of 2000 {collectively known as “GUST"™)

— The zood faith plan amendments for the Economic Growth and Tax Relief Reconciliation Act of 2001 (“EGTRRA™),
within the peried described in Notice 2001-42 including those changes listed in Notice 2005-3

—— The final and temporary regulations under § 401(a)(9) of the Internal Revenue Code
— interiin amendments pursuant to section 5 of Rev. Proc. 2005-66

Pleuase List:

——— EGTRRA
— Othern:

Please list:

3] Years in which the failure{s) occarred (including closed years)

3) A description of the administrative procedures in effect at the time the failures occurred
4) Explanaticn of how and why the failures occurred

Description of Proposed Method of Correction

Include appropriate determination letter application (see “Required Documentation,” below).
Description of Administrative Procedures

A deseription of the administrative measures that have been or will be implemented to ensure that the faiture(s) wilt not recur
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Sample Statement regarding status of examination:

To the best of the Plan Sponsor’s knowledge (1) the subject Plan is not currently under examination of either an Employee Plans
Form 55000 series return or other Employee Plans examination, (2) the Plan Sponsor is not under an Exempt Organizations
examination {that is, an examination of a Form 990 series return or other Exempt Organizations examination, (3) neither the
Ermplover nor any of its representatives have received verbal or written notification from the TEGE Division of an impendiny
examination or of any impending referral for such examination, nor is the Plan in Appeals or litigation for any issues ratsed in
such an examination, and (4} the subject Plan is not currently under investigation by the Criminal Investigation Division of the
Internal Revenue Service.

Sample Statement regarding abusive tax aveidance transactions if neither the Plan nor the Plan Sponsor was a party to
such a transaction (note - if either the plan or plan spensor was a party to such a transaction, a statement describing the
transaction will be required)

Neither the Plan nor the Plan Sponsor has been a party to an abusive tax avoidance transaction as defined in section 4,13(2) of
Rev. Proc. 2006-27.

Sample Statement {if applicable) regarding status of any determination letter application not related to the VCP submission

The Plan Sponsor applied for and has currently pending an applicatien for a favorable determination letter with the Service
filed on (insert date).

Sample Penalty of Perjury:

Under penalties of perjury, I declare that 1 have examined this submission, including accompanying documents and, to the best of
my knowledge and belief, the facts and information presented in support of this submission are true, correct, and complete.

Name and Title (Executed by Plan Sponsor)

Required Documentation:

— Appropriate determination letter application form (i.e., Form 3300 series)
— Copy of plan document in effect prior to proposed amendment

— Copy of the proposed plan amendiment

— Form 8717 and determination user fee

— Any other materials required to be submitted with determination letter application (see Forms 5300, 3310 &
Schedule Q, and $303)

—— Copy of the first three pages of the most recently filed Form 5500 series return and the applicable Financial Information
Schedule (In the case of a terminated plan, include the Form 5500 filed for the plan year prior to the plan year for which the
Final Form 3500 return was filed.}

——— Power of Attorney (Form 2848) or Tax Information Authorization (Form 8821), if applicable

— A statement that neither the ptan nor the Plan Sponsor has been a party to an abusive tax avoidance transaction (as
defined in section 4.13(2)) or a brief identification of any abusive 1ax avoidance transaction to which the plan or the Plan
Sponsor has been a party

— Copy of determination letter most recently issned with respect o the plan

Your submission must include a determination letter application on the appropriate Form 5300 series application form if you

are correcting a nonamender failure. A nonamender failure is a failure to amend the plan to reflect a change in a qualification
requirement within the plan’s applicable remedial amendment period. A change in a qualification requirement includes a change
arising from a statutory change, issuance of regulations or other gutdunce published in the Internal Revenue Bulletin. If you are
correcting the nonamender failure through the adoption of an amendment designated by the Service as a moedel amendment or the
adoption of a prototype or volume submitter plan for which you have reliance on the plan’s opinion or advisory letter as provided
in Rev. Proc. 20066, 2006-1 LR.B. 204, no determination letter application is necessary. If your plan is terminating, or if you are
correcting a failure other than a nonamender failure through a plan amendment and you are submitting your VCP submission
during the same year the plan’s remedial amendment period is expiring, you may request a determination letter on the plan.
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Assembling your submission

If you are preparing your submission using the sample format provided above, please assemble your submission package in
the foliowing order:

1. If applicable, Form 8717. User Fee for Employee Plan Determination Letter Request, and the check for the determination
letter user foe made payable to the U.S. Treasury

3

Determination letter application (Form 5300 series), if applicable

3. Submission, with a check for the VC fee made payable to the U.S. Treasury attached to the front of the submission
letter, and including:

Identification of Failures

Description of Proposed Method of Correction

Description of Administrative Procedures

Statement regarding status of examination

Staternent regarding abusive tax avoidance transactions

Statement regarding unrelated determination letter application (if applicable)
Penalty of Perjury statement

Completed and signed Checklist (see Appendix C of Rev. Proc, 2006-27)

Acknowledgement Letter, if desired (see Appendix E of Rev. Proc. 2006--27)

Power of Attorney (Form 2848) or Tax Informuation Authorization (Form 8821), if applicable

A

Form 5500 (first three pages and the applicable Financial Information Schedule) or equivalent information including:
number of participants in the plan and total amount of plan assets

po

Copy of opinion or determination letter
9, Copy of plan decument in effect prior to the proposed plan amendment(s)

10.  Copy of the proposed plan amendments
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APPENDIX E
Acknowledgement Letter

[ } INSERT NAME AND

[ ] ADDRESS OF PLAN
SPONSOR OR

[ I POWER OF

[ ] ATTORNEY AT LEFY

Plan Name: [Insert plan name and plan number]

Control#: [ To be completed by the Internal Revenue Service]

Received Date: _—______ [To be completed by the Internal Revenue Service]

The Internal Revenue Service, Employee Plans Voluntiury Compliance, has received your VCP Submission for the
above-captioned plan. Your request has been assigned the control number listed above. This number should be referred to
in any communication to us concerning your submission.

You will be contacted when the case is assigned to an agent. If you are not coatacted within 120 days from the date of this letter,
and need to inguire about the status of your case, please call (202) 283-9888 (not a toll-free number}. Pleuse leave a message with
the name of the Plan, the Control Number, your name and a phone number where you can be reached.

Thank you for your cooperation.
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APPENDIX F
VCP SAMPLE SUBMISSION FOR INTERIM NONAMENDERS

PLAN SPONSOQOR’S NAME
PLAN SPONSOR’S LD. NO.
PLAN SPONSOR'S ADDRESS:

PLAN NAME & NO.
PLAN SPONSOR REPRESENTATIVE NAME
PLAN SPONSOR REPRESENTATIVE ADDRIEESS:

Identification of Failures:
The Plan identified above was ot amended timely for: (check failure(s) that apply):

—— the good faith plan amendments for the Economic Growth and Tax Relief Reconciliation Act of 2001 {“"EGTRRA”}, within
the peried described in Notice 2001-42 including those changes listed in Notice 2005-5

__ the final and temporary regulations under § 401¢a)(9) of the Internal Revenue Code

interim amendments pursuant to section 5 of Rev. Proc, 2005-66

Please List:

Description of Proposed Method of Correction

The Plan Sponsor adopted amendments required to correct the failure(s) identified above. The signed and dated amendments are
attached to this submission.

Description of steps taken to ensure that the failure does not recur [INSERT below]

Plan Sponsor’s representations:

To the best of my knowledge (1) the subject Plan is not currently under examination of either an Employee Plans Form 5500
series return or other Employee Plans examination, (2) the Plan Sponsor is net under an Exempt Organizations examination (that
is, an examination of a Form 990 series return or other Exempi Crganizations examination, {3) neither the Employer nor any of its
representatives have received verbal or written notification from the TEGE Division of an impending examination or of any
impending referral for such examinatien, nor is the Plan in Appeals or litigation for any issues raised in such an examination, and
{4) the subject Plan is not currently under investigation by the Criminal Investigation Division of the Internal Revenue Service.

Neither the Plan nor the Plan Sponsor has been a party to an abusive tax avoidance transaction as defined in section 4.13¢2) of
Rev. Proc. 2006-27.
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The Plan Sponsor will neither attempt to amortize, deduct, or recover from the Internal Revenue Service any compliance
fee paid in connection with this compliance statement, nor receive any Federal tax benefit on account of payment of such
compliance fee.

Under penaliies of perjury, I declare that T have examined this suhmission, including accompanying documents and, to the best of
my knowledge and belief, the facts and information presented in support of this submission are true, correct and complete.

Signed:

Name (printed}:

Title:

Plan Sponsor’s documents:

In addition to the corrective plan amendments described in the “Proposed Method of Correction,” the Plan Sponsor encloses
the following documents with this submission:

*  V(C fee of $375 made payable to the U.S. Treasury

*  Copy of the first three pages of the most recently filed Form 5500 series return and the applicable Financial Information Sched-
ule. {In the case of a terminated plan, the Form 5300 must be the one filed for the plan year prior to the plan year for which the
Final Form 5500 return was filed)

*  Power of Atiorney (Form 2848) or Tax Information Authorization (Form 8821), if applicable

Enforcement Resolution:

The Internal Revenue Service will not pursue the sanction of plan disqualification on account of the qualification failures
described in this VCP submission.

The Internal Revenne Service will treat the adoption of the amendments as making available the remedial amendment period,
currently described in Rev. Proc. 2005-66.

Approved:

Joyce Kahn, Manager

Employee Plans Voluntary Compliunce

Tax Exempt and Government Entities Division
Internal Revenue Service

Date:
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