ment for an involuntary distribution from
a direct cash payment to a direct rollover
does not violate § 411(d¥6). As required
in § 1.401{a){(31)-1, Q&A-7, Plan A’s
procedures provide that each distributee
subject to the default will receive an ex-
planation of the default procedure and the
direct rollover option within a time period
before the default direct rollover that sat-
isfies the timing requirements of
§ 1.402(f)-1, Q&A-2, Thus, the provi-
sion of a direct rollover as the default
method of payment under the facts de-
scribed above does not cause Plan A to
fail to satisfy § 401{a)(31).

HOLDING

An amendment to change the default
methad of payment to a direct rollover
as the default when a distributee fails af-
firmatively to elect to make a direct
rollover or to elect a cash payment under
the facts described above does not cause
Plan A to fail to satisfy § 401(a){31) or
§ 411{d)(6).

DRAFTING INFORMATION

The principal author of this revenue
ruling is Michael Rubin of the Tax Ex-
empt and Government Entities Division,
For further information regarding this
revenue ruling, call the Employee Plansg’
taxpayer assistance telephone service at
(202) 622-6074/6075 (not toll-free num-
bers) between 1:30 and 3:30 p.m. Eastern
Time, Monday through Thursday. Mr,
Rubin's telephone number is (202} 622-
6214 (also not a toll-free call).

Section 457 —Deferred
Compensation Plans of State
and Local Governments and
Tax-Exempt Organizations

26 CFR 1.457-1: Compensatian deferred under
eligible deferred compensation plans.

Cash or deferred arrangements;
nonqualified deferred compensation,
This ruling specifies the criteria to be met
in order to automatically defer a certain
percentage of an employee’s compensa-
tion into that employee’s account in an el-
igible deferred compensation plan spon-
sored by the cligible employer.

Rev. Rul. 2000-33
July 31, 2000

ISSUE

Will a daferred compensation plan fail to be
an “eligible defared compensation plan” de-
scribed m § 457(b) of the Internal Revenue
Code merely because deferrals are made under
an arrangement whereby a fixed percentage of
an employee’s compensation is deferred on the
employee’s behalf under the plan unless the
employee affirmatively elects to receive
the amount in cash?

FACTS

County M, a political subdivision of
State X, maintains Plan A, an eligible de-
ferred compensation plan described in
§ 457(b). Under Plan A, any employee of
County M, including a newly hired em-
ployee, may choose to enter into an agree-
ment pursuant to which the employee’s
taxable compensation is reduced and de-
ferrals to the employee’s account in Plan
A are credited by County M on the em-
ployea’s behalf. The employee may des-
ignate a percentage of the employee’s
compensation as efective deferrals, sub-
ject to the limitations of § 457(b). Plan A
does not permit any other type of defet-
rals, and no other plan of County M per-
mits employees to make eigctive defer-
rals, Deferrals under Plan A are
immediately nonforfeitable and are sub-
jeet to the limitations and requirements of
§ 457(b).

County M proposes to implement, ef-
fective the next January 1, an automatic
election feature in Plan A under which, if
a newly hired or current employee has not
affirmatively elected to receive cash com-
pensation or to have at least 2 percent of
compensation deferred under Plan A, his
ot her compensation will automatically be
reduced by 2 percent, and this amount
will be creditad to the employee’s account
in Plan A, An election not to make defer-
rals or to defer a different percentage of
compensation can be made at any time.
Elections filed at a later date are effective
for the month next following the date the
clection is filed.

In the case of a new employee, the elec-
tion not to make deferrals will be effective
for the first month after the individual first
became an employee and for subsequent
months (until superseded by a subsequent
election) if filed within a reasonable period
of time ending before the beginning of the
month. Thus, if a new employee files an
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election to receive cash in lien of making
deferrals and the election is filed a reason-
able pertod ending before the beginning of
the first month after the individual first be-
comes an employee, then no deferrals for
that {or any subsequent) month are made on
the employee’s behalf to Plan A until the
employee makes a subsequent affirmative
election to reduce his or her compensation.
At the time the employee is hired, the em-
ployee will receive a notice that explains
the automatic ¢lection and the employee’s
right to elect to have no such deferrals
made under the plan or to alter the amount
of those deferrals, including the procedure
for exercising that right and the timing for
implementation of any such election.

The proposed amendment to Plan A also
provides that, with respect to current em-
ployees, if the employee files an election to
receive cash in lieu of making deferrals and
the election is filed during the reasonable
pericd ending on the January 1 effective
date, then no deferrals for the period begin-
ning on or after the January 1 effective date
are magde on the employee's behalf under
Plan A until the employee makes a subse-
quent affirmative election to reduce his or
her compensation. At the beginning of the
reascnable period ending on the January 1
effective date, each current employee re-
ceives a notice that explains the new auto-
matic election and the employee’s right to
elect to have no such deferrals made under
the plan or to alter the amount of those de-
ferrals, including the procedure for exercis-
ing that vight and the timing for implemen-
tation of any such election.

Thereafter, each employee is notified
annually of his or her deferral percentage,
and of his or her right to change the per-
centage ar to elect not to make deferrals,
including the procedure for exercising
that right and the timing for implementa-
tion of any such election.

Plan A provides that deferrals will be
invested in accordance with the partici-
pant’s election among a broad range of in-
vestment funds held by the trustee of Plan
A or, if no investment election is made by
a participant, in the trust’s balanced fund
which includes both diversified equity
and fixed income investments.

LAW AND ANALYSIS

Section 437(a) provides that in the
case of a participant in an eligible de-
ferred compensation plan, any amount

2000-31 LR.B.



of compensation deferred under the
plan, and any income attributable to the
amounts so deferred, shall be includible
in gross income only for the taxable year
in which such compensation or other in-
come is paid or otherwise made avail-
able to the participant or other benefi-
ciary.

Section 457(b) defines the term “eli-
gible deferred compensation plan.” Sec-
tion 457(b){4) and §1.457-2(g) of the
[ncome Tax Regulations provide that an
“eligible deferred compensation plan”
must provide that compensation will be
deferred for any calendar month only if
an agreement providing for the deferral
has been entered into before the begin-
ning of such month.

Nao provision of § 457(b) limits deferrals
under an eligible plan to elective or volun-
tary deferrals, nor do the provisions of
§ 457(b) (including the limitations of
§ 457(b)2) and (3)) distinguish between
elective or volumary deferrals and other
types of deferrals. See Notice 87-13,
Q &A 26, 1987-1 CB. 432, 444, In the
case of these other types of deferrals, the
requirements of § 457(b}(4) are satisfied
without the employee entering into an
agreement t0 defer compensation. Rather,
the obligation of the employer (or the
obligation of the employee as a condition
of employment) satisfies § 457(b)(4).

Similarly, the automatic election pro-
cedure described above will not cause a
plan to fail the requirements of
§ 457(b}(4). In the absence of an affir-
mative election to the contrary entered
into before the beginning of the month,
deferrals with respect to compensation
for the month will be made pursuant to
the automatic election procedure. Alter-
natively, if an employee makes an affir-
mative election to change the automatic
election and receive a corresponding
amount in cash, the employee’s affirma-
tive election will govern any deferrals
for the month, In either case, the defer-
rals for a month with respect to an em-
ployee are clearly established before the
beginning of the month, and the require-
ments of § 457(b}{4) are satisfied.

HOLDING

Where, as under the proposed amend-
ment to Plan A, the obligation to make
deferrals with respect to an empleoyee’s
compensation for a month is established

2000-31 LR.B.

before the beginning of a month by ei-
ther an automatic election or by an
agreement to alter the terms of the auto-
matic election and receive cash in liew of
making deferrals, an eligible deferred
compensation plan will satisfy the re-
quirements of § 457(b)(4).

PAPERWORK REDUCTION ACT

The collection of information con-
tained in this revenue ruling has been re-
viewed and approved by the Office of
Management and Budget (OMB) in: ac-
cordance with the Paperwork Reduction
Act (44 U.5.C. 3507) under control
number 1545-1695.

An agency may not conduct or spon-
sor, and a person is not required to re-
spond to, a collection of information un-
less the collection of information
displays a valid OMB control number.

The collection of information in this
revenue ruling is in the third, fourth, and
fifth paragraphs in the section headed
“FACTS”. The collection of informa-
tion is necessary to ensure that the in-
creased retirement savings due to auto-
matic enrollment is truly voluntary, The
collection of information is needed to
obtain a benefit. The likely respondents
are state and local governmental enti-
ties, and to a lesser extent, not-for-profit
organizations.

The estimated total annual reporting
burden is 500 hours. The estimated av-
erage annual burden per respondent is 1
hour. The estimated number of respon-
dents is 500. The estimated annual fre-
quency of responses is on cccasion.

Books or records retating to a collec-
tion of information must be retained as
long as their contents may become ma-
terial in the administration of any Inter-
nal Revenue law. Generally, tax retums
and tax return information are confiden-
tial, as required by 26 U.S.C. 6103,

DRAFTING INFORMATION

The principal author of this revenue
ruling is John Tolleris of the Gffice of
Associate Chief Counsel (Tax Exempt
and Government Entities). For further
information regarding this revenue rul-
ing, contact him at (202) 622-6060 (not
a toll free number).
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Section 6012.—Persons
Required to Make Returns of
Income

26 CFR 1.6012-5: Composite return in lieu of
specified form.

‘What are the obligaions of those who participate
in the Formn 1040 IRS e-file program to the Scrvice,
taxpayers, and other participanis. Sec Rev. Proc.
200031, page 146,

Section 6061.—Signing of
Returns and Other Documents

26 CFR 1.6061-1: Signing of returns and other
documents by individuals.

‘What are the obligations of those who participate
in the Form 1040 IRS e-file program to the Service,
taxpayers, and other participants. See Rev. Proc.
2000-31, page 146.

Section 6695.—0ther Assessable
Penalties With Respect to the
Preparation of Income Tax
Returns for Other Persons

26 CFR 1.6693(h): Failure to sign return.

TD. 8893

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Part 1

Retention of Income Tax Return
Preparers’ Signatures

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Final regulations.

SUMMARY: This document contains
final regulations that provide income tax
return preparers with two alternative
means of meeting the requirement that a
preparer retain the copy of the return or
claim manually signed by the preparer.
The regulations are necessary to inform
preparers about the two alternatives and
to provide them with the guidance needed
to comply with the alternatives.

DATES: Effective Date: These regula-
tions are effective July 18, 2060,

Applicability Date: For dates of applic-
ability, see §1.6695-1(g) of these regula-
tions,

July 31, 2000



