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DEPARTMENT OF EDUCATION
[Docket ID ED-2009-OPE-0005]

34 CFR Parts 600, 668, 675, 686, 690,
and 692

RIN 1840-AC99

General and Non-Loan Programmatic
Issues

AGENCY: Office of Postsecondary
Education, Department of Education.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Secretary proposes to
implement various general and non-loan
provisions that were added to the
Higher Education Act of 1965, as
amended (HEA), by the Higher
Education Opportunity Act of 2008
(HEOA) by amending the regulations for
Institutional Eligibility Under the
Higher Education Act of 1965, the
Student Assistance General Provisions,
the Federal Work-Study (FWS)
Programs, the Teacher Education
Assistance for College and Higher
Education (TEACH) Grant Program, the
Federal Pell Grant Program, and the
Leveraging Educational Assistance
Partnership Program (LEAP).

DATES: We must receive your comments
on or before September 21, 2009.

ADDRESSES: Submit your comments
through the Federal eRulemaking Portal
or via postal mail, commercial delivery,
or hand delivery. We will not accept
comments by fax or by e-mail. Please
submit your comments only one time, in
order to ensure that we do not receive
duplicate copies. In addition, please
include the Docket ID at the top of your
comments.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov to submit
your comments electronically.
Information on using Regulations.gov,
including instructions for accessing
agency documents, submitting
comments, and viewing the docket, is
available on the site under “How To Use
This Site.”

e Postal Mail, Commercial Delivery,
or Hand Delivery. If you mail or deliver
your comments about these proposed
regulations, address them to Jessica
Finkel, U.S. Department of Education,
1990 K Street, NW., room 8031,
Washington, DC 20006—8502.

Privacy Note: The Department’s policy for
comments received from members of the
public (including those comments submitted
by mail, commercial delivery, or hand
delivery) is to make these submissions
available for public viewing in their entirety
on the Federal eRulemaking Portal at http://
www.regulations.gov. Therefore, commenters
should be careful to include in their

comments only information that they wish to
make publicly available on the Internet.

FOR FURTHER INFORMATION CONTACT: For
general information or information
related to the non-Title IV revenue
requirement (90/10), John Kolotos.
Telephone: (202) 502-7762 or via the
Internet at: John.Kolotos@ed.gov.

For information related to all Federal
Pell Grant Program issues and the
LEAP/GAP Program, Fred Sellers and
Jacquelyn Butler. Telephone: (202) 502—
7502 and (202) 502—-7890, respectively,
or via the Internet at: Fred.Sellers@
ed.gov or Jacquelyn.Butler@ed.gov.

For information related to the
provisions for readmission for
servicemembers, teach-outs, peer-to-
peer file sharing, baccalaureate in liberal
arts, and institutional plans for
improving the academic program,
Wendy Macias. Telephone: (202) 502—
7526 or via the Internet at:
Wendy.Macias@ed.gov.

For information related to all Federal
Work-Study Program issues, Nikki
Harris and Harold McCullough.
Telephone: (202) 219-7050 and (202)
377-4030, respectively, or via the
Internet at Nikki.Harris@ed.gov or
Harold.McCullough@ed.gov.

For information related to the
provisions for fire safety standards,
missing students procedures, hate crime
reporting, emergency response and
evacuation, and students with
intellectual disabilities, Jessica Finkel.
Telephone: (202) 502—-7647 or via the
Internet at: Jessica.Finkel@ed.gov.

For information related to the
provisions for extenuating
circumstances under the TEACH Grant
Program, Jacquelyn Butler. Telephone:
(202) 502—-7890, or via the Internet at:
Jacquelyn.Butler@ed.gov.

For information related to the
consumer information requirements,
Brian Kerrigan. Telephone: (202) 219—
7058, or via the Internet at:
Brian.Kerrigan@ed.gov.

If you use a telecommunications
device for the deaf, call the Federal
Relay Service (FRS), toll free, at 1-800—
877-8339.

Individuals with disabilities can
obtain this document in an accessible
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to one of the contact persons
listed under FOR FURTHER INFORMATION
CONTACT.

SUPPLEMENTARY INFORMATION:
Invitation to Comment

As outlined in the section of this
notice entitled Negotiated Rulemaking,
significant public participation, through
six public hearings and three negotiated

rulemaking sessions, has occurred in
developing this notice of proposed
rulemaking (NPRM). In accordance with
the requirements of the Administrative
Procedure Act, the Department invites
you to submit comments regarding these
proposed regulations on or before
September 21, 2009. To ensure that your
comments have maximum effect in
developing the final regulations, we
urge you to identify clearly the specific
section or sections of the proposed
regulations that each of your comments
addresses and to arrange your comments
in the same order as the proposed
regulations. Note that enactment as final
regulations of any and all provisions of
these proposed regulations is subject to
the availability of sufficient
administrative savings and any
provision may be removed from the
final rules if sufficient savings do not
materialize.

We invite you to assist us in
complying with the specific
requirements of Executive Order 12866,
including its overall requirements to
assess both the costs and the benefits of
the proposed regulations and feasible
alternatives, and to make a reasoned
determination that the benefits of these
proposed regulations justify their costs.
Please let us know of any further
opportunities we should take to reduce
potential costs or increase potential
benefits while preserving the effective
and efficient administration of the
programs.

As noted elsewhere in the NPRM, two
of the Department’s negotiated
rulemaking committees were to a minor
extent involved in the proposed
revisions to 34 CFR 668.184(a)(1)
(Determining cohort default rates for
institutions that have undergone a
change in status) in part 668, subpart M
of the Student Assistance General
Provisions. Team V-General and Non-
Loan Programmatic Issues (Team V),
was the negotiating committee
responsible for the regulations regarding
the treatment of cohort default rates for
institutions that conduct teach-outs of
closed institutions. Team II-Loans-
School-based Issues (Team II),
negotiated all other changes to cohort
default rates.

We have included the proposed
change to 34 CFR 668.184(a)(1) in this
NPRM as well as in the notice of
proposed rulemaking that we are
publishing as a result of the negotiations
of Team II. The proposed change is
simply a cross-reference in 34 CFR
668.184(a)(1) to 34 CFR 600.32(d) which
provides that under certain
circumstances the cohort default rate of
a closed institution does not transfer in
any way to the institution that conducts
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a teach-out at the site of the closed
institution. We ask that when
submitting any comments on the
proposed changes to §§ 600.32(d) or
668.184(a)(1), you submit the comments
in the docket for this NPRM (Docket ID
ED-2009-0OPE-0005).

During and after the comment period,
you may inspect all public comments
about these proposed regulations by
accessing Regulations.gov. You may also
inspect the comments, in person, in
room 8031, 1990 K Street, NW.,
Washington, DC, between the hours of
8:30 a.m. and 4 p-m., Eastern time,
Monday through Friday of each week
except Federal holidays.

Assistance to Individuals With
Disabilities in Reviewing the
Rulemaking Record

On request, we will supply an
appropriate aid, such as a reader or
print magnifier, to an individual with a
disability who needs assistance to
review the comments or other
documents in the public rulemaking
record for these proposed regulations. If
you want to schedule an appointment
for this type of aid, please contact one
of the persons listed under FOR FURTHER
INFORMATION CONTACT.

Negotiated Rulemaking

Section 492 of the HEA requires the
Secretary, before publishing any
proposed regulations for programs
authorized by Title IV of the HEA, to
obtain public involvement in the
development of the proposed
regulations. After obtaining advice and
recommendations from the public,
including individuals and
representatives of groups involved in
the Federal student financial assistance
programs, the Secretary must subject the
proposed regulations to a negotiated
rulemaking process. All proposed
regulations that the Department
publishes on which the negotiators
reached consensus must conform to
final agreements resulting from that
process unless the Secretary reopens the
process or provides a written
explanation to the participants stating
why the Secretary has decided to depart
from the agreements. Further
information on the negotiated
rulemaking process can be found at:
http://www.ed.gov/policy/highered/leg/
hea08/index.html.

On December 31, 2009, the
Department published a notice in the
Federal Register (73 FR 80314)
announcing our intent to establish five
negotiated rulemaking committees to
prepare proposed regulations. One
committee would focus on issues
related to lender and general loan issues

(Team I—Loans—Lender General Loan
Issues). A second committee would
focus on school-based loan issues (Team
II—Loans—School-based Loan Issues).
A third committee would focus on
accreditation (Team III—Accreditation).
A fourth committee would focus on
discretionary grants (Team [V—
Discretionary Grants). A fifth committee
would focus on general and non-loan
programmatic issues (Team V—General
and Non-Loan Programmatic Issues).
The notice requested nominations of
individuals for membership on the
committees who could represent the
interests of key stakeholder
constituencies on each committee.

Team V—General and Non-Loan
Programmatic Issues (Team V) met to
develop proposed regulations during the
months of March 2009, April 2009, and
May 2009. Team V agreed to establish
five subcommittees to facilitate the
discussion of the issues and expedite
the development of the proposed
regulations. The subcommittees
included some of non-Federal
negotiators and their alternates, outside
experts regarding the particular issues
addressed by a subcommittee, ED staff,
and other interested parties. The
subcommittees were:

(1) Campus Safety, responsible for
issues relating to Fire Safety Standards,
Missing Student Procedures, Hate Crime
Reporting, and Emergency Response
and Evacuation Procedures.

(2) Peer-to-Peer File Sharing,
responsible for issues relating to illegal
downloading of copyrighted materials.

(3) Intellectual Disabilities,
responsible for issues relating to
establishing title IV eligible educational
programs for students with intellectual
disabilities.

(4) LEAP/GAP, responsible for issues
relating to LEAP and GAP programs.

(5) 90/10, responsible for issues
relating to the requirement that a
proprietary institution must derive at
least 10 percent of its revenue from
sources other than funds from the title
IV, HEA programs.

In this NPRM we propose regulations
for a variety of provisions, stemming
from the work of the subcommittees and
main committee, relating to the Federal
grant and work-study programs, campus
safety, educational programs for
students with intellectual disabilities,
copyright infringement, teach-outs,
readmission of servicemembers, and
non-Title IV revenue.

The Department developed a list of
proposed regulatory provisions based on
the provisions contained in the HEOA
and from advice and recommendations
submitted by individuals and
organizations as testimony to the

Department in a series of six public
hearings held on:

e September 19, 2008, at Texas
Christian University in Fort Worth,
Texas;

e September 29, 2008, at the
University of Rhode Island, in
Providence, Rhode Island;

e October 2, 2008, at Pepperdine
University, in Malibu, California;

e Qctober 6, 2008, at Johnson C.
Smith University, in Charlotte, North
Carolina;

e October 8, 2008, at the U.S.
Department of Education in
Washington, DC; and

¢ October 15, 2008, at Cuyahoga
Community College, in Cleveland, Ohio.

In addition, the Department accepted
written comments on possible
regulatory provisions submitted directly
to the Department by interested parties
and organizations. A summary of all
comments received orally and in writing
is posted as background material in the
docket for this NPRM. Transcripts of the
regional meetings can be accessed at
http://www.ed.gov/policy/highered/leg/
hea08/index.html.

Staff within the Department also
identified issues for discussion and
negotiation.

At its first meeting, Team V reached
agreement on its protocols. These
protocols provided that for each
community of interest identified as
having interests that were significantly
affected by the subject matter of the
negotiations, the non-Federal
negotiators would represent the
organizations listed after their names in
the protocols in the negotiated
rulemaking process.

Team V included the following
members:

e Clais Daniels-Edwards, University
of California Student Association, and
Serena Unrein (alternate), Arizona
Students Association, representing
students.

¢ David Baime, American Association
of Community Colleges, and Dr. Karla
Leach (alternate), Western Wyoming
Community College, representing two-
year public institutions.

¢ John Curtice, State University of
New York, and Karen Fooks (alternate),
University of Florida, representing four-
year public institutions.

¢ Scott Fleming, Georgetown
University, and Suzanne Day (alternate),
Harvard University, representing
private, non-profit institutions.

¢ Elaine Neely, Kaplan Higher
Education Corp., and Mark Pelesh
(alternate), Corinthian Colleges, Inc.,
representing private, for-profit
institutions.

e Ray Testa, Empire Education
Group, and Dr. Richard Dumaresq


http://www.ed.gov/policy/highered/leg/hea08/index.html
http://www.ed.gov/policy/highered/leg/hea08/index.html

42382

Federal Register/Vol. 74, No. 161/Friday, August 21, 2009 /Proposed Rules

(alternate), Pennsylvania Association of
Private School Administrators,
representing cosmetology schools.

e David Tipton, Berea College, and
Tan Robertson (alternate), Warren
Wilson College, representing work
colleges.

¢ Dr. Ray Keck, Texas A&M
International University, and Karl
Brockenbrough (alternate), Bowie State
University, representing minority-
serving institutions.

e David Gelinas, Davidson College,
and David Smedley (alternate), George
Washington University, representing
financial aid administrators.

e Sandy Tallman, Ross Education
LLGC, and Diane Fleming (alternate),
Central Michigan University,
representing financial aid
administrators.

e Karen McCarthy, NASFAA, and
Joan Berkes (alternate), NASFAA,
representing financial aid
administrators.

e Maureen Laffey, Delaware Higher
Education Commission, and Dr. Alan
Edwards (alternate), State Council of
Higher Education for Virginia,
representing State student grant
agencies.

e Dr. Nick Bruno, University of
Louisiana System, and John Higgins
(alternate), Purdue University,
representing business officers and
bursars.

¢ Dr. John Cavanaugh, Pennsylvania
State Systems of Higher Education,
representing State higher education
executive officers.

¢ S. Daniel Carter, Security on
Campus, Inc., and Jonathan Kassa
(alternate), Security on Campus, Inc.,
representing campus safety advocates.

¢ Brendan McCluskey, UMDJ Office
of Emergency Management, and Dr.
John Petrie (alternate), George
Washington University, representing
campus safety administrators.

e Ed Comeau, Campus Firewatch, and
Phil Hagen (alternate) Georgetown
University, representing fire safety
advocates and administrators.

e Paul D. Martin, Center for Campus
Fire Safety, representing fire safety
advocates.

e Michael Lieberman, Anti-
Defamation League, and Cristina Finch
(alternate), Human Rights Campaign,
representing human rights advocates.

e Delores Stafford, George
Washington University, and Lisa
Phillips (alternate), IACLEA,
representing law enforcement.

e Stephanie Smith Lee, NDSS, and
Madeleine C. Will (alternate),
representing individuals with
intellectual disabilities.

e Gregory Jackson, The University of
Chicago, and Matthew Arthur

(alternate), representing institutions on
peer-to-peer file sharing.

e David Green, NBC Universal, and
Jennifer Jacobsen (alternate), Sony
Music Entertainment, representing
digital content owners on peer-to-peer
file sharing.

e Brian Kerrigan, U.S. Department of
Education, representing the Federal
Government.

These protocols also provided that,
unless agreed to otherwise, consensus
on all of the amendments in the
proposed regulations had to be achieved
for consensus to be reached on the
entire NPRM. Consensus means that
there must be no dissent by any
member.

During the meetings, Team V
reviewed and discussed drafts of
proposed regulations. At the final
meeting in May 2009, Team V did not
reach consensus on the proposed
regulations in this document.

Summary of Proposed Changes

These proposed regulations would
implement general and non-Loan
provisions of the HEA, as amended by
the HEOA, including:

o Establishing requirements under
which students may receive up to two
Federal Pell Grant Scheduled Awards
during a single award year (see section
401(b)(5)(A) of the HEA);

e Providing the maximum Federal
Pell Grant eligibility to a student whose
parent was in the armed forces and died
in Iraq or Afghanistan if the student was
under 24 years old or enrolled in an
institution of higher education at the
time the parent died (see section
401(F)(4) of the HEA);

o Establishing extenuating
circumstances under which a TEACH
Grant recipient may be excused from
fulfilling all or part of his or her service
obligation (see section 420N(d)(2) of the
HEA);

¢ Expanding the use of FWS funds to
permit institutions to compensate
students employed in projects that teach
civics in school, raise awareness of
government functions or resources, or
increase civic participation (see section
443 of the HEA);

o Allowing institutions located in
major disaster areas to make FWS
payments to disaster-affected students
(see section 445(d) of the HEA).

¢ Revising definitions and terms
relating to work colleges (see section
448 of the HEA).

o Establishing new requirements for
determining how proprietary
institutions calculate the amount and
percent of revenue derived from sources
other than title IV, HEA program funds
(see section 487(d) of the HEA).

¢ Expanding the information that
institutions must make available to
prospective and enrolled students to
include information on: The
employment and placement of students,
the retention rates of first-time, full-time
undergraduate students, and completion
and graduation rate data that is
disaggregated by gender, race, and grant
or loan assistance (see section 485(a) of
the HEA).

¢ Establishing requirements for
institutions that maintain on-campus
housing facilities to publish annually a
fire safety report, maintain a fire log,
and report fire statistics to the
Department (see section 485(i) of the
HEA).

¢ Requiring institutions that provide
on-campus housing facilities to develop
and make available a missing student
notification policy and allow students
who reside on campus to confidentially
register contact information (see section
485(j) of the HEA).

¢ Expanding the list of crimes that
institutions must include in the hate
crimes statistics reported to the
Department (see section 485(f) of the
HEA).

e Requiring institutions to include in
the annual security report a statement of
emergency response and evacuation
procedures (see section 485(f) of the
HEA).

e Expanding the eligibility for Federal
Pell Grant, FWS, and FSEOG Program
funds to students with intellectual
disabilities (see sections 484(s) and 760
of the HEA).

¢ Establishing requirements under
which an institution must readmit
servicemembers to the same academic
status they had when they last attended
the institution (see section 484C of the
HEA).

e Providing that an institution that
conducts a teach-out at a site of a closed
institution may, under certain
conditions, establish that site as an
additional location (see sections 487(f)
and 498 of the HEA).

¢ Amending the definition of
“proprietary institution of higher
education” to include institutions that
provide a program leading to a
baccalaureate degree in liberal arts, if
the institution provided that program
since January 1, 2009, and has been
accredited by a regional accrediting
agency since October 1, 2007, or earlier
(see section 102(b)(1)(A) of the HEA).

e Providing that an institution must
certify that it has plans to effectively
combat unauthorized distribution of
copyrighted material and will offer
alternatives to illegal downloading or
peer-to-peer distribution of intellectual
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property (see sections 485(a)(1) and
487(a) of the HEA).

¢ Expanding the information that an
institution must make available to
prospective and enrolled students to
include a description of any plans the
institution has to improve its academic
program (see section 485(a) of the HEA).

¢ Providing that the non-Federal
share of student grants or work-study
jobs under the LEAP Program must be
State funds and that the non-Federal
share no longer has to come from a
direct appropriation of State funds (see
section 415C(b)(10) of the HEA).

e Requiring the State program to
notify students that grants are LEAP
Grants that are funded by the Federal
Government, the State, and for LEAP
Grants to students under the new Grants
for Access and Persistence (GAP)
Program, other contributing partners
(see section 415C(b) of the HEA).

¢ Establishing the activities, awards,
allotments to States, matching funds
requirements, consumer information
requirements, application requirements,
and other requirements needed to begin
and continue participating in the GAP
Program (see sections 415B and 415E of
the HEA).

Significant Proposed Regulations

We group major issues according to
subject, with appropriate sections of the
proposed regulations referenced in
parentheses. We discuss other
substantive issues under the sections of
the proposed regulations to which they
pertain. Generally, we do not address
proposed regulatory provisions that are
technical or otherwise minor in effect.

Part 600 Institutional Eligibility Under
the Higher Education Act of 1965, as
Amended

Definition of Baccalaureate Liberal Arts
Programs Offered by Proprietary
Institutions (§ 600.5)

Statute: Effective July 1, 2010, the
HEOA amends the definition of
proprietary institution of higher
education in section 102(b)(1)(A) of the
HEA to include an institution that
provides a program leading to a
baccalaureate degree in liberal arts that
the institution has provided since
January 1, 2009, so long as the
institution has been accredited by a
recognized regional accreditation
agency or organization since October 1,
2007, or earlier. As the language in
section 102(b)(1)(A)(i) of the HEA is not
new, this change does not affect the
eligibility of current programs or alter
the method used by the Department in
determining that a program of training
prepares students for gainful

employment in a recognized
occupation.

Current Regulations: Section
600.5(a)(5) defines a proprietary
institution of higher education as one
that provides an eligible program of
training, defined in § 668.8, to prepare
students for gainful employment in a
recognized occupation.

Proposed Regulations: The proposed
change to § 600.5(a)(5) would add to the
definition of proprietary institution of
higher education, an institution that
provides a program leading to a
baccalaureate degree in liberal arts that
the institution has provided since
January 1, 2009, so long as the
institution has been accredited by a
recognized regional accreditation
agency or organization since October 1,
2007, or earlier. In addition, a new
paragraph (e) would be added to § 600.5
to include a definition of a program
leading to a baccalaureate degree in
liberal arts. The definition would
require that the institution’s recognized
regional accreditation agency or
organization determine that the program
is a general instructional program in the
liberal arts subjects, the humanities
disciplines, or the general curriculum,
falling within one or more generally
accepted instructional categories
comprising such programs, but
including only instruction in regular
programs, and excluding independently
designed programs, individualized
programs, and unstructured studies. The
generally accepted instructional
categories would be:

e A program that is a structured
combination of the arts, biological and
physical sciences, social sciences, and
humanities, emphasizing breadth of
study;

¢ An undifferentiated program that
includes instruction in the general arts
or general science;

e A program that focuses on
combined studies and research in the
humanities subjects as distinguished
from the social and physical sciences,
emphasizing languages, literatures, art,
music, philosophy and religion; and

¢ Any single instructional program in
liberal arts and sciences, general studies
and humanities not listed above.

Reasons: The regulations are amended
to reflect the changes made by the
HEOA. The regulations would require
that an institution’s accrediting agency
determine that a program is a liberal arts
program as defined in this section in
order to ensure that a program meets a
generally accepted standard for liberal
arts programs. The proposed definition
of a program leading to a baccalaureate
degree in liberal arts is from the U.S.
Department of Education’s National

Center for Education Statistics’ (NCES)
Classification of Instructional Programs
(CIP), the Federal government statistical
standard on instructional program
classifications. Specifically, the
instructional categories are from the
description of CIP 24, Liberal Arts and
Sciences, General Studies, and
Humanities, which would ensure that a
program meets a generally accepted
standard for liberal arts programs. The
definition excludes independently-
designed programs, individualized
programs, and unstructured studies as
the Department believes that, to meet
the statutory requirement that an
institution offer a program, it must be an
organized program of study that is
essentially the same for all students,
except that it could include some
elective courses.

Institutional Requirements for Teach-
Outs and Eligibility and Certification
Procedures (§§ 600.2, 600.32, 668.14)

Statute: The HEOA added paragraph
(f) to section 487 of the HEA to provide
that, whenever the Department initiates
an action to limit, suspend, or terminate
(LS&T) an institution’s participation in
any Title IV program or initiates an
emergency action against an institution,
the institution must prepare a teach-out
plan for submission to its accrediting
agency. The teach-out plan must be
prepared in accordance with section
496(c)(6) of the HEA (mistakenly cited
as section 496(c)(4) in the HEA) and any
applicable title IV, HEA program
regulations or accrediting agency
standards. A teach-out plan is defined
as a written plan that provides for
equitable treatment of students if an
institution ceases to operate before all
students have completed their program
of study, and may include, if required
by the institution’s accrediting agency, a
teach-out agreement.

The HEOA also added section 498(k)
of the HEA to provide that a location of
a closed institution is eligible as an
additional location of another
institution for the purpose of
conducting a teach-out if the teach-out
is approved by the institution’s
accrediting agency. The institution that
conducts the teach-out under this
provision is permitted to establish a
permanent additional location at the
closed institution without having to
satisfy the requirements for additional
locations in sections 102(b)(1)(E) and
102(c)(1))(C) of the HEA—i.e., that a
proprietary institution or a
postsecondary vocational institution
must have been in existence for two
years to be eligible—and without
assuming the liabilities of the closed
institution.
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One of the four new accrediting
agency operating procedures added by
the HEOA as section 496(c)(3) of the
HEA requires accrediting agencies to
approve teach-out plans submitted by
institutions they accredit if the
Department notifies the agency of an
action against an institution in
accordance with section 487(f) of the
HEA, if the institution’s accreditation is
withdrawn, terminated or suspended, or
if the institution intends to cease
operations. This provision was
negotiated by Team III—Accreditation
and will be reflected in the NPRM
developed to implement accreditation
issues (Docket ID ED-2009-OPE-).
Because of the overlap in these three
provisions, the development of
proposed regulatory language was
coordinated between the two
negotiating committees.

Current Regulations: Section 600.32
provides that an additional location is
eligible to participate in the title IV,
HEA programs if it meets the
requirements for institutional eligibility
in (1) §600.4 (eligibility requirements
for an institution of higher education),
§600.5 (eligibility requirements for a
proprietary institution), or § 600.6
(eligibility requirements for a
postsecondary vocational institution);
(2) §600.8 (treatment of a branch
campus), and (3) §600.10 (date, extent,
duration, and consequences of
eligibility). However, to qualify as an
eligible additional location, a location is
not required to have been in existence
for two years unless (1) the location was
a facility of another institution that has
closed or ceased to provide educational
programs for a reason other than a
normal vacation period or a natural
disaster that directly affects the
institution or the institution’s students;
(2) the applicant institution acquired,
either directly from the institution that
closed or ceased to provide educational
programs, or through an intermediary,
the assets at the location; and (3) the
institution from which the applicant
institution acquired the assets of the
location owes a liability for a violation
of an HEA program requirement and is
not making payments in accordance
with an agreement to repay that
liability. An additional location that
must meet the two-year rule for these
reasons, nevertheless, is exempt from
the two-year rule if it agrees (1) to be
liable for all improperly expended or
unspent title IV program funds received
by the institution that has closed or
ceased to provide educational programs;
(2) to be liable for all unpaid refunds
owed to students who received title IV
program funds; and (3) to abide by the

policy of the institution that has closed
or ceased to provide educational
programs regarding refunds of
institutional charges to students in
effect before the date of the acquisition
of the assets of the additional location
for the students who were enrolled
before that date.

Proposed Regulations: Section 600.2
would define a teach-out plan as a
written plan developed by an institution
that provides for the equitable treatment
of students if an institution, or an
institutional location that provides 100
percent of at least one program, ceases
to operate before all students have
completed their program of study, and
may include, if required by the
institution’s accrediting agency, a teach-
out agreement between institutions.

Section 668.14 would be amended to
include in the program participation
agreement the requirement in section
487(f) of the HEA. In addition to
requiring an institution to submit a
teach-out plan to its accrediting agency
whenever the Department initiates an
LS&T, or an emergency action against
the institution, as required by statute,
proposed §668.14(b)(31) would require
an institution to submit a teach-out plan
when (1) the institution’s accrediting
agency acts to withdraw, terminate, or
suspend the accreditation or
preaccreditation of the institution; (2)
the institution’s State licensing or
authorizing agency revokes the
institution’s license or legal
authorization to provide an educational
program; (3) the institution intends to
close a location that provides 100
percent of at least one program; or (4)
the institution otherwise intends to
cease operations.

Proposed §600.32(d) would
implement section 498(k) of the HEA to
provide that an institution that conducts
a teach-out for a closed institution
whenever the Department initiates an
LS&T, or an emergency action against
the institution, may apply to have that
site approved as an additional location,
if the teach-out plan was approved by
the closed institution’s accrediting
agency. If the Department approves the
institution to add the additional
location, the “two-year rule” would not
apply to the additional location. In
addition, the institution would not
assume the liabilities of the closed
institution, and the institution would
not assume the cohort default rate of the
closed institution, provided the
institutions are not related parties and
there is no commonality of ownership
or management between the
institutions, as described in proposed 34
CFR 668.188(b) and 34 CFR 668.207(b)
(these sections address the

determination of cohort default rates for
institutions that have undergone a
change in status). An institution that
accepts responsibility for conducting a
teach-out of students under such an
arrangement would still have to comply
with § 600.32(c)(3), which requires the
additional location to abide by the
policy of the institution that has closed
or ceased to provide educational
programs regarding refunds of
institutional charges to students in
effect before the date of the acquisition
of the assets of the additional location
for the students who were enrolled
before that date. As a condition for
approval of the additional location, the
Department may require that payments
from the institution conducting the
teach-out to the owners of the closed
institution, or related parties, be used to
pay any liabilities owed by the closed
institution.

Reasons: The regulations are amended
to reflect the changes made by the
HEOA.

In proposed § 668.14(b)(31), the
circumstances under which an
institution would be required to submit
a teach-out plan to its accrediting
agency would be expanded beyond the
circumstances listed in the statute to
specifically address other situations
where the Department believes the
potential closure will put significant
numbers of students at risk of being
unable to complete their program,
including the closure of a location that
provides 100 percent of at least one
program. This list of circumstances
would conform with proposed changes
in §§602.3 and 602.24 of the Team III—
Accreditation NPRM (Docket ID ED—-
2009-0OPE-) for implementing section
496(c)(3) of the HEA, which directs
accrediting agencies to require
institutions to submit a teach-out plan
for approval upon the occurrence of
certain events. As a result, the definition
of a teach-out plan would apply to an
institutional location that provides 100
percent of at least one program, and
would be the same definition used in 34
CFR part 602 for the Secretary’s
Recognition of Accrediting Agencies.

Proposed § 600.32(d) would be
consistent with statutory intent to
encourage an institution to conduct a
teach-out of a closed institution and our
view that the cohort default rate of a
closed institution could be a potential
impediment that could dissuade another
institution from conducting the teach-
out if its default rate would be adversely
affected by the closed institution’s
default rate. However, the proposed
regulations would ensure that this
provision is not used by an owner to
circumvent an undesirable cohort
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default rate or liabilities for one
institution by having it become an
additional location of another
institution under the same, or related,
ownership. Preserving the Department’s
right to require that payments from the
institution conducting the teach-out to
the owners of the closed institution, or
related parties, be used to pay any
liabilities owed by the closed
institution, provides the benefit to the
institution that conducts the teach-out
of not assuming any liabilities owed by
the closed school, while ensuring that
any funds paid to the owners of the
closed school are applied against any
title IV program liabilities owed by that
institution.

No changes are proposed to the
applicability of § 600.32(c)—that the
institution opening the additional
location must continue to apply the
refund policy for the students from the
institution that has closed or ceased to
provide educational programs. This
obligation to protect the students by
keeping the same refund policy in place
continues because it is different from
the pre-existing liabilities that the
institution is not required to assume
under this provision.

Some non-Federal negotiators felt
that, in keeping with proposed 34 CFR
668.14(b)(31), proposed §600.32(d)
should be expanded to allow the
exemptions from the two-year rule, the
assumption of liabilities, and the
assumption of the cohort default rate, to
apply when an institution conducts a
teach-out at an institution that closes for
reasons other than those listed in
section 498(k) of the HEA—i.e., the
initiation of a limitation, suspension, or
termination of the institution, or an
emergency action against the institution
by the Department. The Department
would limit the availability of this
procedure (allowing an institution to
conduct a teach-out of a closed
institution without the imposition of
customary restrictions to discourage
institutions not subject to an LS&T, or
emergency action from arranging a
closure and sale of the institution)
without liabilities in situations where a
buyer would otherwise purchase the
institution and assume the institution’s
liabilities under existing change of
ownership rules.

Part 668 Student Assistance General
Provisions

Readmission Requirements for
Servicemembers (§ 668.18)

Statute: The HEOA added new
section 484C to the HEA to address

institutional readmission requirements
for servicemembers. Section 484C of the

HEA provides that an institution of
higher education may not deny
readmission to a servicemember of the
uniformed services for reasons relating
to that service. In addition, a student
who is readmitted to an institution
under this section must be readmitted
with the same academic status as the
student had when he or she last
attended the institution. An affected
servicemember is any individual who is
a member of, applies to be a member of,
or performs, has performed, applies to
perform, or has the obligation to
perform, service in the uniformed
services. This requirement applies to
service in the uniformed services,
whether voluntary or involuntary, on
active duty in the Armed Forces,
including service as a member of the
National Guard or Reserve, for a period
of more than 30 days under a call or
order to active duty of more than 30
days.

Any student whose absence from an
institution of higher education is
necessitated by reason of service in the
uniformed services is entitled to
readmission if:

e The student (or an appropriate
officer of the Armed Forces or official of
the Department of Defense) gives
advance written or verbal notice of such
service to the appropriate official at the
institution;

e The cumulative length of the
absence and of all previous absences
from that institution of higher education
by reason of service in the uniformed
services does not exceed five years; and

o Except as otherwise provided in
this section, the student submits a
notification of intent to reenroll in the
institution.

However, no advance notice by the
student is required if the giving of such
notice is precluded by military
necessity, such as a mission, operation,
exercise, or requirement that is
classified; or a pending or ongoing
mission, operation, exercise, or
requirement that may be compromised
or otherwise adversely affected by
public knowledge. In addition, any
student (or an appropriate officer of the
Armed Forces or official of the
Department of Defense) who did not
give advance notice of service to the
appropriate official at the institution
may meet the notice requirement by
submitting, at the time the student seeks
readmission, an attestation to the
student’s institution that the student
performed service in the uniformed
services that necessitated the student’s
absence from the institution.

When determining the cumulative
length of the student’s absence for

service, the period of service does not
include any service:

e That is required, beyond five years,
to complete an initial period of
obligated service;

e During which the student was
unable to obtain orders releasing the
student from a period of service in the
uniformed services before the expiration
of the five-year period and the inability
to obtain those orders was through no
fault of the student; or

e That is performed by a member of
the Armed Forces (including the
National Guard and Reserves) who is—

© Ordered to or retained on active
duty under section 688, 12301(a),
12301(g), 12302, 12304, or 12305 of
Title 10, U.S.C., or under section 331,
332, 359, 360, 367, or 712 of Title 14,
U.S.C,;

© Ordered to or retained on active
duty (other than for training) under any
provision of law because of a war or
national emergency declared by the
President or the Congress;

© Ordered to active duty (other than
for training) in support of an operational
mission for which personnel have been
ordered to active duty under section
12304 of Title 10, U.S.C.;

© Odered to active duty in support of
a critical mission or requirement of the
Armed Forces (including the National
Guard or Reserve); or

© Called into Federal service as a
member of the National Guard under
chapter 15 of Title 10, U.S.C., or section
12406 of Title 10, U.S.C.

An affected servicemember must,
upon the completion of a period of
service in the uniformed services, notify
the institution of his or her intent to
return to the institution not later than
three years after the completion of the
period of service. However, a student
who is hospitalized for or convalescing
from an illness or injury incurred in or
aggravated during the performance of
service in the uniformed services must
notify the institution of his or her intent
to return to the institution not later than
two years after the end of the period that
is necessary for recovery from such
illness or injury. A student who fails to
apply for readmission within the
required period does not automatically
forfeit eligibility for readmission to the
institution, but is subject to the
institution’s established leave of
absence policy and general practices.

A student who submits an application
for readmission to an institution must
provide to the institution
documentation to establish that:

¢ The student has not exceeded the
specified service limitations; and

e The student’s eligibility for
readmission has not been terminated.
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An institution may not delay or
attempt to avoid a readmission of a
student under this section by
demanding documentation that does not
exist, or is not readily available, at the
time of readmission.

A student’s eligibility for readmission
to an institution under this section by
reason of such student’s service in the
uniformed services terminates upon the
occurrence of any of the following
events:

¢ A separation of such person from
the Armed Forces (including the
National Guard and reserves) with a
dishonorable or bad conduct discharge;

e A dismissal of such person
permitted under section 1161(a) of Title
10, U.S.C.; or

¢ A dropping of such person from the
rolls pursuant to section 1161(b) of Title
10, U.S.C.

Current Regulations: None.

Proposed Regulations:

General

Section 668.18(a) would include the
general requirements of the statute that
an institution may not deny readmission
to a servicemember, but must readmit
the servicemember with the same
academic status as the student had
when the student was last admitted to
the institution. The proposed
regulations would clarify that the
requirements of this section also apply
to a student who was admitted to an
institution, but did not begin attendance
because of service in the uniformed
services. The proposed regulations
would specify that the institution must
promptly readmit a student, and would
define “promptly readmit” as
readmitting a student into the next class
or classes in the student’s program
unless the student requests a later date
of admission, or unusual circumstances
require the institution to admit the
student at a later date.

Section 668.18(a)(2)(iii) would specify
that to readmit a person with the “same
academic status” means that the
institution admits the student:

¢ To the same program to which he
or she was last admitted by the
institution or, if that program is no
longer offered, the program that is most
similar, unless the student requests or
agrees to admission to a different
program;

¢ At the same enrollment status that
the student last held at the institution,
unless the student requests or agrees to
admission at a different enrollment
status;

e With the same number of credit
hours or clock hours completed
previously by the student, unless the
student is readmitted to a different

program to which the completed credit
hours or clock hours are not
transferable;

o With the same academic standing
(e.g., with the same satisfactory
academic progress status) the student
previously had;

o If the student is readmitted to the
same program, for the first academic
year in which the student returns, by
assessing the same institutional charges
that the student was or would have been
assessed for the academic year during
which the student left the institution;

o If the student is admitted to a
different program, and for subsequent
academic years for a student admitted to
the same program, by assessing no more
than the institutional charges that other
students in the program are assessed for
that academic year; and

e Waiving charges for equipment
required in lieu of equipment the
student paid for when the student was
previously enrolled.

In the case of a student who is not
prepared to resume the program at the
point where he or she left off or will not
be able to complete the program,
§668.18(a)(2)(iv) would require the
institution to make reasonable efforts to
help the student become prepared or to
enable the student to complete the
program including, but not limited to,
providing refresher courses at no extra
cost and allowing the student to retake
a pretest at no extra cost. The institution
would not be required to readmit the
student if, after reasonable efforts by the
institution, the student is still not
prepared to resume the program at the
point where he or she left off, or is still
unable to complete the program. In
addition, an institution would not be
required to readmit a student if there are
no reasonable efforts the institution can
take to prepare the student to resume
the program, or to enable the student to
complete the program.

The proposed regulations would
define “reasonable efforts”” as actions
that do not place an undue hardship on
the institution. An “undue hardship”
would be defined as requiring
significant difficulty or expense to the
institution. An institution would carry
the burden to prove by a preponderance
of the evidence that the student is not
prepared to resume the program with
the same academic status at the point
where the student left off, or that the
student will not be able to complete the
program.

Section 668.18(a)(3) would make clear
that the requirements of this section
apply to an institution even if that
institution has undergone a change of
ownership since the student ceased
attendance.

Finally, § 668.18(a)(4) would make
clear that the provisions of this section
supersede any State law or other
requirement that reduce, limit, or
eliminate any right or benefit provided
by this section.

Service in the Uniformed Services

Section 668.18(b) would delineate
what service in the uniformed services
means for purposes of this section. This
section would expand upon the
statutory language to clarify that service
in the uniformed services includes
active duty for training and full-time
National Guard duty under Federal
authority (i.e., not National Guard
service under authority of State law). In
addition, the regulations would specify
that qualifying service must be for more
than 30 consecutive days under a call or
order to active duty of more than 30
consecutive days.

Readmission Procedures

Section 668.18(c) would list the
statutory conditions under which an
institution must readmit a
servicemember. In addition,
§668.18(c)(2)(i) would require an
institution to designate one or more
offices for the purpose of receiving
advance notice from students of their
absence from the institution
necessitated by service in the uniformed
services, and notice from students of an
intent to return to the institution.
Section 668.18(c)(1)(i) would make clear
that advance notice must be provided by
the student as far in advance as is
reasonable under the circumstances.
However under § 668.18(c)(2)(ii) and
(iii), such notice would not need to
follow any particular format, nor would
a student have to indicate as part of the
notice whether the student intends to
return to the institution. Also, the
regulations would make clear that an
institution may not set a brightline
deadline for submission of any such
notice, but must judge the timeliness of
submission by the facts of a particular
case. As such notice may be provided by
an appropriate officer of the Armed
Forces, § 668.18(c)(2)(iv) would clarify
who an “appropriate officer” is. The
regulations would also provide that a
student’s notice of intent to return may
be provided orally or in writing and
would not need to follow any particular
format. Section 668.18(c)(1)(ii) would
make clear that the cumulative length of
all previous absences by an affected
student from the institution would
include only the time the student
spends actually performing service in
the uniformed services. A period of
absence from the institution before or
after performing service in the
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uniformed services would not count
against the five year limit. For example,
after the individual completes a period
of service in the uniformed services, he
or she is provided a certain amount of
time to return to the institution. The
period between completing the
uniformed service and returning to the
institution would not count against the
five-year limit.

Exceptions to Advance Notice

Section 668.18(d) would restate the
statutory language for exceptions to
advance notice.

Cumulative Length of Absence

Section 668.18(e) would restate the
statutory types of service that are not
included in the cumulative length of the
student’s absence, including a brief
description of the types of services
referenced in titles 10 and 14 of the
United States Code.

Notification of Intent to Reenroll

Section 668.18(f) would restate the
statutory provision providing that a
student who fails to apply for
readmission within the required periods
does not automatically forfeit eligibility
for readmission to the institution, but is
subject to the institution’s established
leave of absence policy and general
practices.

Documentation

Section 668.18(g) would list the
documentation required by the statute
that a student must submit with an
application for readmission. The
regulations would list several specific
types of documentation that satisfy the
statutory documentation requirements,
making clear that the types of
documentation available or necessary
will vary from case to case.

Termination of Readmission Eligibility

Section 668.18(h) would list the
circumstances listed in the statute under
which a student’s eligibility for
readmission to an institution would be
terminated, including a brief description
of the types of circumstances referenced
in title 10 of the United States Code.

Reasons: The regulations are amended
to reflect the changes made by the
HEOA. The statutory provisions for
readmission of servicemembers to
institutions of higher education were
based on the provisions of the
Uniformed Services Employment and
Reemployment Rights Act (USERRA)
(38 U.S.C. 4301-4334), which
established the process for
servicemembers to return to
employment after serving on active
duty. Therefore, in developing these

proposed regulations, the Department
sought to be as consistent as possible
with the regulations implementing the
USERRA. The Department believes that
the purpose of these provisions, as with
the USERRA, is to minimize the
disruption to the lives of persons
performing service in the uniformed
services, allowing a student to return to
an institution without penalty for
having left because of service in the
uniformed services.

General

Because the statute refers to
“readmission” of servicemembers, the
Department believes that the statute was
intended to apply not just to a student
who began attendance at an institution
and left because of service in the
uniformed services, but also to a student
who was admitted to an institution, but
did not begin attendance because of
service in the uniformed services.

In line with the goal of minimizing
the disruption to the lives of persons
performing service in the uniformed
services and to prevent an institution
from unduly delaying an individual’s
readmission, the proposed regulations
would require an institution to
promptly readmit a student, and would
define “promptly readmit” as
readmitting a student into the next class
or classes in the student’s program
unless the student requests a later date
of admission, or unusual circumstances
require the institution to admit the
student at a later date. If, for example,
an institution must make efforts to help
the student become prepared to resume
the program, and such efforts would not
be completed in time for the student to
begin the next class, a later date of
admission would be justified.

The proposed requirements in
§668.18(a)(2)(iii) for readmitting a
person with the “same academic status”
are consistent with USERRA regulations
(20 CFR 1002.191 and 1002.192), which
require an employer to employ a
returning servicemember in the same
position he or she left, so as to not
penalize the individual for having left to
serve in the uniformed services. The
Department has chosen to focus only on
the readmission of a servicemember by
requiring that, if the student is
readmitted to the same program, for the
first academic year in which the student
returns, the institution would have to
assess the same institutional charges
that the student had or would have been
assessed for the academic year during
which the student left the institution.
However, this protection would not
apply to subsequent years, when the
institution could assess the institutional
charges that other students in the

program are assessed for that academic
year.

To address concerns voiced by non-
Federal negotiators that the regulations
would not allow an institution to
readmit a student with a different
academic status, even if the student
wanted the change, the regulations
would make clear that the institution
may admit the student with a different
academic status if the student requests
or agrees to the change.

Consistent with USERRA regulations
(20 CFR 1002.198) which require an
employer to make reasonable efforts, if
necessary, to help an employee become
qualified for the reemployment position,
§668.18(a)(2)(iv) would require the
institution to make reasonable efforts, if
necessary, to help a returning student
become prepared or to enable the
student to complete the program
including, but not limited to, providing
refresher courses at no extra cost and
allowing the student to retake a pretest
at no extra cost. The Department
believes requiring an institution to make
such an effort is in line with the goal of
allowing a student to return to an
institution without penalty for having
left because of service in the uniformed
services. To ensure that such an effort
does not unduly burden the institution
financially or administratively, the
proposed regulations would use the
USERRA regulations definitions of
“reasonable efforts”’—actions that do
not place an undue hardship on the
institution and ‘“undue hardship”—
requiring significant difficulty or
expense to the institution.

In addition, as USERRA regulations
(20 CFR 1002.139) provide an employer
with a degree of flexibility in meeting its
reemployment obligations by not
requiring an employer to reemploy an
individual under very limited
circumstances, so would
§668.18(a)(2)(iv)(B) provide institutions
with some flexibility to not readmit a
student if, (1) after reasonable efforts by
the institution, the student is still not
prepared to resume the program at the
point where he or she left off, or is still
unable to complete the program; or (2)
if there are no reasonable efforts the
institution can take to prepare the
student to resume the program, or to
enable the student to complete the
program. Consistent with USERRA
regulations (20 CFR 1002.139), an
institution would carry the burden to
prove by a preponderance of the
evidence that the student is not
prepared to resume the program with
the same academic status at the point
where the student left off, or that the
student will not be able to complete the
program.
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Consistent with the Department’s
practice of treating an institution that
has undergone a change of ownership as
the same institution, § 668.18(a)(3)
provides that the requirements of this
section would apply to an institution
even if that institution has undergone a
change of ownership since the student
ceased attendance.

As with USERRA regulations (20 CFR
1002.7(b)), § 668.18(a)(4) would make
clear that the provisions of this section
supersede any State law or other
requirement that reduces, limits, or
eliminates any right or benefit provided
by this section. This provision would
make it possible, for example, to
readmit a servicemember into a class for
a semester even if that class was at the
maximum enrollment level set by the
institution’s State. The preemption only
applies when it is the admission of the
returning servicemember that would be
prevented by the State law or other
requirement. The institution is expected
to take other steps to come into
compliance with the State law or other
requirements for future periods of
enrollment. As with USERRA
regulations, these regulations would not
supersede, nullify or diminish any
Federal or State law (including any local
law or ordinance), contract, agreement,
policy, plan, practice, or other matter
that establishes an individual’s right or
benefit that is more beneficial than, or
is in addition to, a right or benefit
provided under the HEA.

Service in the Uniformed Services

Section 668.18(b) clarifies that service
in the uniformed services includes
active duty for training, because it is a
form of active duty in the Armed Forces.
Consistent with USERRA regulations
(20 CFR 1002.57), service in the
uniformed services would include full-
time National Guard duty under Federal
authority, but not National Guard
service under authority of State law,
which is not considered to be service in
the uniformed services for purposes of
these provisions. As explained in 20
CFR 1002.57 of the USERRA
regulations:

The National Guard has a dual status. It is
a Reserve component of the Army, or, in the
case of the Air National Guard, of the Air
Force. Simultaneously, it is a State military
force subject to call-up by the State Governor
for duty not subject to Federal control, such
as emergency duty in cases of floods or riots.
National Guard members may perform
service under either Federal or State
authority, but only Federal National Guard
service is covered by USERRA.

In addition, the regulations would
specify that qualifying service must be
for more than 30 consecutive days under

a call or order to active duty of more
than 30 consecutive days. This would
exclude shorter periods of Reserve and
National Guard service from being
added together to trigger this provision.

Readmission Procedures

Section 668.18(c) would list the
statutory conditions under which an
institution must readmit a
servicemember. An institution would be
required to designate one or more
offices for the purpose of receiving
advance notice from students of their
absence from the institution
necessitated by service in the uniformed
services, and notice from students of an
intent to return to the institution to ease
administrative burden for institutions
and to assist students in directing their
notice to the appropriate individuals.

Also, consistent with USERRA
regulations (20 CFR 1002.85), to ease
administrative burden for institutions, a
student would have to provide notice
that he or she is leaving as far in
advance as is reasonable under the
circumstances. However, also consistent
with USERRA regulations (20 CFR
1002.85 and 1002.88), to ensure that a
student’s advance notice is not subject
to unreasonable requirements by an
institution: (1) Such notice would not
need to follow any particular format; (2)
an institution would have to judge the
timeliness of submission by the facts of
a particular case; and (3) a student
would not have to indicate as part of the
notice whether the student intends to
return to the institution. For the same
reason, the regulations would also
provide that a student’s notice of intent
to return may be provided orally or in
writing and would not need to follow
any particular format (consistent with
USERRA regulations section 1002.118).

Consistent with USERRA regulations
(20 CFR 1002.100), § 668.18(c)(1)(ii)
would make clear that the cumulative
length of all previous absences by an
affected student from the institution
would include only the time the student
spends actually performing service in
the uniformed services. This means that
the time a servicemember spent away
from the institution either before, after,
or in-between periods of service in the
uniformed services does not count
toward the maximum amount of time
the servicemember may spend in active
service before losing the protections in
this provision.

Documentation

The list of specific types of
documentation was included to assist
students and institutions in identifying
documents that satisfy the statutory
documentation requirements.

Non-Title IV Revenue Requirement
(90/10)

Institutional Eligibility and Sanctions
(§§668.14(b)(16), 668.28(c), and
668.13(c))

Statute: The HEOA moved the
requirement that a proprietary
institution derive at least 10 percent of
its revenue from sources other than title
IV, HEA program funds from the
institutional eligibility provisions in
section 102(b) of the HEA to the general
provisions in section 487(d) of the HEA.
As aresult, a proprietary institution that
does not satisfy the 90/10 revenue
requirement for a fiscal year, no longer
loses its eligibility to participate in the
title IV, HEA programs. Instead, as
provided in section 487(d)(2) of the
HEA, the institution’s participation
becomes provisional for two fiscal years.
If the institution does not satisfy the
90/10 revenue requirement for two
consecutive fiscal years, it loses its
eligibility to participate in the title IV,
HEA programs for at least two fiscal
years.

During the two fiscal years the
institution is provisionally certified
because it failed to satisfy the 90/10
revenue requirement for a fiscal year,
the institution’s provisional certification
terminates on the expiration date of its
program participation agreement or the
date it loses its eligibility to participate
because it failed to satisfy the
requirement for two consecutive fiscal
years. To regain eligibility, the
institution must demonstrate that it
complied with all eligibility and
certification requirements under section
498 of the HEA for a minimum of two
fiscal years after the fiscal year it
became ineligible.

Current Regulations: The regulations
in 34 CFR 600.5(a)(8), (e), (), and (g),
identify the requirements for, and
consequences of failing, the 90/10
revenue provision.

Proposed Regulations: In general, the
proposed regulations would remove all
of the 90/10 revenue provisions from 34
CFR 600.5 and relocate those
provisions, as amended by the HEOA, to
subpart B of part 668. Accordingly,
proposed § 668.14(b)(16) would amend
the program participation agreement to
specify that a proprietary institution
must derive at least 10 percent of its
revenue for each fiscal year from
sources other than title IV, HEA
program funds. If an institution does not
satisfy the 90/10 requirement, the
proposed regulations in § 668.28(c)
would incorporate the statutory
consequences and require the
institution to notify the Secretary no
later than 45 days after the end of its
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fiscal year that it failed the 90/10
requirement. Also, and in keeping with
the provisional certification requirement
in the statute, § 668.13(c) would be
amended by adding proposed paragraph
(1)(ii) to provide that a proprietary
institution’s certification automatically
becomes provisional if it fails the 90/10
requirement for any fiscal year.

Reasons: The proposed regulations
reflect the statutory requirements. The
provision under which an institution
would notify the Department that it
failed the 90/10 requirement no later
than 45 after its fiscal year, parallels, but
would shorten, the current 90-day
timeframe in 34 CFR 600.5(f). An
institution at risk of failing the 90/10
requirement is expected to monitor its
revenue sources and amounts carefully
throughout the year, and is expected to
know if it failed shortly after the end of
its fiscal year. Consequently, we believe
that 45 days provides ample time for the
institution to confirm on-going
assessments of its compliance with this
requirement.

Calculating the Revenue Percentage
(§668.28(a))

Statute: Section 487(d) of the HEA
prescribes the requirements that
proprietary institutions must follow in
calculating their 90/10 revenue
percentage. Under these requirements,
an institution must—

(1) Use the cash basis of accounting,
except for certain loans made by the
institution;

(2) Consider as revenue only those
funds generated by the institution from:

e Tuition, fees, and other institutional
charges for students enrolled in eligible
programs.

e Activities conducted by the
institution that are necessary for the
education and training of the
institution’s students, if those activities
are conducted on campus or at a facility
under the control of the institution, are
performed under the supervision of a
member of the institution’s faculty, and
are required to be performed by all
students in a specific educational
program at the institution.

e Funds paid by a student, or on
behalf of a student by a party other than
the institution, for an education or
training program that is not eligible for
title IV, HEA program funds, if the
program is approved or licensed by the
appropriate State agency, is accredited
by an accrediting agency recognized by
the Department, or provides an
industry-recognized credential or
certification;

(3) Presume that any title IV, HEA
program funds are disbursed or
delivered to or on behalf of a student

will be used to pay the student’s tuition,
fees, or other institutional charges,
regardless of whether the institution
credits those funds to the student’s
account or pays those funds directly to
the student, except to the extent that the
student’s tuition, fees, or other
institutional charges are satisfied by:

o Grant funds provided by non-
Federal public agencies or private
sources independent of the institution;

e Funds provided under a contractual
arrangement with a Federal, State, or
local government agency for the purpose
of providing job training to low-income
individuals who are in need of that
training;

e Funds used by a student from
savings plans for educational expenses
established by or on behalf of the
student and which qualify for special
tax treatment under the Internal
Revenue Code of 1986; or

o Institutional scholarships.

(4) Include institutional aid as
revenue to the school only as follows:

¢ For loans made by the institution
on or after July 1, 2008 and prior to July
1, 2012, the net present value (NPV) of
those loans made by the institution
during the applicable institutional fiscal
year accounted for on an accrual basis
and estimated in accordance with
generally accepted accounting
principles and related standards and
guidance, if the loans are bona fide as
evidenced by enforceable promissory
notes; are issued at intervals related to
the institution’s enrollment periods; and
are subject to regular loan repayments
and collections.

e For loans made by the institution
on or after July 1, 2012, only the amount
of loan repayments received during the
applicable institutional fiscal year,
excluding repayments on loans made
and accounted for which the NPV was
used.

e For scholarships provided by the
institution, only those scholarships
provided by the institution in the form
of monetary aid or tuition discounts
based upon the academic achievements
or financial need of students, disbursed
during each fiscal year from an
established restricted account, and only
to the extent that funds in that account
represent designated funds from an
outside source or from income earned
on those funds.

(5) For each student who receives a
loan on or after July 1, 2008, and prior
to July 1, 2011, that is authorized under
section 428H of the HEA or that is a
Federal Direct Unsubsidized Stafford
Loan, treat as revenue received by the
institution from sources other than
funds received under this title, the
amount by which the disbursement of

the loan received by the institution
exceeds the limit on such loan in effect
on the day before the date of enactment
of the Ensuring Continued Access to
Student Loans Act (ECASLA) of 2008;
and

(6) Exclude from revenues—

e The amount of funds the institution
received under part C (Federal Work
Study), unless the institution used those
funds to pay a student’s institutional
charges.

e The amount of funds the institution
received under subpart 4 of part A
(LEAP, SLEAP, or GAP).

e The amount of funds provided by
the institution as matching funds for a
title IV, HEA program.

e The amount of title IV, HEA
program funds provided by the
institution that are required to be
refunded or returned.

e The amount charged for books,
supplies, and equipment, unless the
institution includes that amount as
tuition, fees, or other institutional
charges.

Current regulations: The regulations
in 34 CFR 600.5 address many, but not
all, of the statutory requirements for
calculating the 90/10 revenue
percentage. However, as discussed
previously, the regulations in this
section would be removed.

Section 668.23(d)(4) requires a
proprietary institution to report its
90/10 ratio in a footnote to its audited
financial statements.

Proposed regulations: Proposed
§668.28(a) incorporates the statutory
requirements.

We propose to implement the
statutory provision relating to counting
revenue from non-title IV eligible
programs by providing that these
programs may prepare students to take
an examination for an industry-
recognized credential or certificate
issued by an independent third-party,
provide training needed for students to
maintain State licensing requirements,
or provide additional training for
practitioners.

An institution would continue to
report the revenue percentages in a
footnote to its audited financial
statements, but the revisions in
proposed § 668.23(d)(4) would require
the institution to identify in that
footnote the non-Federal and Federal
revenues by category.

With regard to institutional loans for
which an NPV would be calculated, the
proposed regulations establish that
institutional loans would have to be
credited in-full to the student’s account,
be evidenced by standalone repayment
agreements between students and the
institution, and be separate from
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enrollment contracts signed by students.
Loans made to students by third parties
but subsequently acquired by the
institution would not meet this
definition of institutional loans, and
could not be included in either of the
NPV calculations. Moreover, all
payments from the institution to acquire
the loans would be counted against any
non-Federal revenues from the loan
proceeds the institution received.

For the purpose of counting revenue
from loan funds in excess of the loan
limits in effect prior to ECASLA, we
propose that institutions count the
excess amount on a payment-period
basis.

Finally, in proposed appendix C to
subpart B of part 668 we illustrate how
an institution calculates its 90/10
revenue percentage.

Reasons: To a large extent, the
proposed regulations adopt the statutory
provisions which, also to a large extent,
reflect current regulations and practice.
However, we are incorporating
suggestions from some of the non-
Federal negotiators in implementing
three of the new provisions for non-
Federal sources of revenue that may be
included in the 90/10 calculation. First,
we would identify the types of non-title
IV eligible programs from which an
institution could count, as revenue, the
funds paid for students taking those
programs. We believe this eliminates
much of the ambiguity regarding
whether the revenue from a non-title IV
eligible program offered by an
institution could be counted for 90/10
purposes. Second, for purposes of the
90/10 calculation, we are identifying the
elements that will distinguish an
institutional loan from other types of
student account receivables. Third, the
regulations would allocate the excess
loan funds that are treated as non-
Federal revenue to each payment period
to simplify the 90/10 calculation. This
will minimize some complexities that
may result if the excess funds were only
counted after all of the pre-ECASLA
loan funds were provided to a student,
particularly if the disbursements for a
loan are received by an institution in
two different fiscal years.

An institution would continue to
report its 90/10 ratio in a footnote
included with the institution’s annual
audited financial statements. Given the
additional revenues that may be
counted as non-Federal funds in this
calculation, and that Federal funds may
be treated as non-Federal funds (i.e.,
loan amounts in excess of the pre-
ECASLA limits), we believe it is
necessary for the institution to report in
that footnote the amounts of the
revenues, by category, derived from

Federal and non-Federal funds that are
included in its 90/10 calculation. The
certified public accountant that prepares
the institution’s audited financial
statements will be required to review
that information and test the
institution’s calculation. On a case by
case basis, Department staff will
continue to review the accountant’s
work papers when more information is
needed to determine if the calculation is
correct.

Some of the non-Federal negotiators
suggested that the regulations permit
tuition discounts given to students be
counted for 90/10 purposes, since
tuition discounts are mentioned in the
HEA, along with monetary aid provided
to students, as types of scholarships
provided by a proprietary institution.
The HEA also requires that these
scholarships be disbursed to a student’s
account from an established restricted
account at the institution holding funds
from an outside source, or income
earned on those funds. The proposed
regulations implement the statutory
provision that institutions may pay
scholarships with tuition discounts that
are credited from such restricted
accounts.

Net Present Value (NPV) (§ 668.28(c))

Statute: For loans an institution
makes to students on or after July 1,
2008 and prior to July 1, 2012, section
497(d)(1)(D)(i) of the HEA requires an
institution to count as revenue the NPV
of the loans it makes during a fiscal
year.

Current regulations: There are no
current regulations regarding NPV,
however 34 CFR 600.5(d)(3)(i) allows an
institution to count as revenue the
amount of loan repayments it receives
on institutional loans during its fiscal
year.

Proposed regulations: In proposed
§668.28(b), the Department defines the
NPV as the sum of the discounted cash
flows Rt/(1+1)t. The variable “i” is the
discount rate, which would, for 90/10
purposes, be the most recent annual
inflation rate. The variable “t” is the
time or period of the cash flow, in years,
starting from the time the loan entered
repayment. The variable “R"”’ is the net
cash flow at time or period t.

If the institution’s loans made during
the fiscal year have substantially the
same repayment period, the proposed
regulations provide that an institution
may use that repayment period for those
loans to set the range of values of
variable “t” in the NPV formula.
However, if an institution’s loans have
different repayment periods, the
institution would group the loans by
repayment period and use the

repayment period for each group to set
the range of values for variable “t”. For
each group of loans, as applicable, the
institution would multiply the total
annual payments due on the loans by
the institution’s collection rate (the total
amount of payments collected divided
by the total amount of payments due).
The resulting amount is the cash flow
used for variable “R” in each period ““t”
for each group of loans for which an
NPV is calculated. Proposed appendix C
to subpart B of part 668 illustrates this
NPV calculation.

As a simpler alternative to performing
the NPV calculation, the proposed
regulations allow an institution the
option to use 50 percent of the total
amount of loans it made during the
fiscal year as the NPV. However, if the
institution chooses to use this
alternative, it may not sell any of the
associated loans until they have been in
repayment for at least two years.

Reasons: The Department would
implement the statutory requirement to
establish the net present value of an
institution’s loans by adopting the
formula—NPV = sum of the discounted
cash flows Rt/(1+i)t. However, this
formula is generally intended for, and
used primarily, in making investment
decisions. Nevertheless, the discount
rate “i”” is the rate of return that could
be earned on an investment in the
financial markets with similar risk, or
more generally, the rate of return sought
or expected by the investor. Translating
this for 90/10 purposes, the formula
determines the NPV of institutional
loans by taking into consideration the
discounted value caused by inflation.

The proposed regulations define the
expected cash flows represented by
variable “R” to be the annual payments
due on the loans (i.e., the scheduled
payments) multiplied by the
institution’s loan collection rate (the
total amount of payments collected on
loans for a fiscal year divided by the
total amount of payments due on those
loans for that year). In this way, the
expected cash flows are adjusted to take
into account loans that are not collected
or loan payments that are not collected
timely. The institution’s loan collection
rate should be based on the institution’s
own loan collection history, and may be
a prior annual rate or historical rate
covering several years. We seek public
comment on other ways that an
institution may establish a loan
collections rate. In any case, the
institution would need to document that
rate and the institution’s auditor would
examine that information as a part of the
institution’s annual financial statement
audit.
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With regard to the alternative
provision that allows an institution to
use 50 percent of the total amount of
loans it made during the fiscal year as
the NPV, we propose this option as an
administrative convenience for
institutions that either prefer a simpler
method to establish the NPV or who do
not need the additional non-Federal
revenues that might be counted if the
formula were used. This option
provides a conservative, simple
calculation for the NPV that is intended
to be a fair compromise in exchange for
choosing not to perform the NPV
calculations. However, if the institution
chooses this option, it may not sell the
loans associated with the 50 percent
calculation until those loans have been
in repayment for two years. As provided
in section 487(d)(1)(D)(i)(I1I) of the HEA,
institutional loans are subject to regular
loan repayment and collections. The
regular NPV formula would use the
institution’s own collection rate, but the
alternative formula would not. To make
sure that alternative formula
institutional loans are legitimate, the
institution may not sell them until they
have been in repayment for two years.
This will permit the Department, or
another oversight entity, to determine
whether these loans were subject to
regular loan repayment and collection
as required by the statute. Moreover, we
wish to avoid an outcome where an
institution would sell the loans in the
short term for less than the 50 percent
amount it claimed for 90/10 purposes.

Institutional Plans for Improving the
Academic Program (§ 668.43(a))

Statute: As part of the required
information on its academic program
that an institution must make available
to prospective and enrolled students
under section 485(a) of the HEA, the
HEOA adds the requirement that an
institution make available any plans the
institution has for improving that
academic program.

Current Regulations: Section
668.43(a)(5) requires an institution to
make readily available to enrolled and
prospective students information on the
academic program of the institution,
including (1) the current degree
programs and other educational and
training programs; (2) the instructional,
laboratory, and other physical facilities
that relate to the academic program; and
(3) the institution’s faculty and other
instructional personnel.

Proposed Regulations: Section
668.43(a)(5) would be amended to add
to the information on the academic
program of the institution that an
institution must make readily available
to enrolled and prospective students

any plans by the institution for
improving the academic program of the
institution. An institution would be
allowed to determine what a “plan” is,
including when a plan becomes a plan.

Reasons: The regulations are amended
to reflect the changes made by the
HEOA.

Peer-to-Peer File Sharing and
Copyrighted Material (§§ 668.14(b) and
668.43(a))

Statute: The HEOA added a new
requirement to section 487 of the HEA
(Program Participation Agreement)
under which an institution must certify
that it has developed plans to effectively
combat the unauthorized distribution of
copyrighted material (including through
the use of a variety of technology-based
deterrents) and will, to the extent
practicable, offer alternatives to illegal
downloading or peer-to-peer
distribution of intellectual property, as
determined by the institution in
consultation with the chief technology
officer or other designated officer of the
institution.

In addition, as part of the required
information an institution must make
available to prospective and enrolled
students, the HEOA added new
subparagraph (P) to section 485(a)(1) of
the HEA to require a description of
institutional policies and sanctions
related to the unauthorized distribution
of copyrighted material. This
description includes (1) an annual
disclosure that explicitly informs
students that unauthorized distribution
of copyrighted material, including peer-
to-peer file sharing, may subject the
students to civil and criminal liabilities;
(2) a summary of the penalties for
violation of Federal copyright laws; and
(3) the institution’s policies with respect
to unauthorized peer-to-peer file
sharing, including disciplinary actions
that are taken against students who
engage in unauthorized distribution of
copyrighted materials using the
institution’s information technology
system.

Current Regulations: Section
668.41(c) requires an institution to
provide to enrolled students an annual
notice containing a list and brief
description of the consumer information
it must disclose and the procedures for
obtaining this consumer information.
The term notice is defined in § 668.41(a)
as a means of notification of the
availability of information an institution
is required to disclose on a one-to-one
basis through a direct individual notice
to each enrolled student. This notice
must be made through an appropriate
mailing or publication, including direct
mailing through the U.S. Postal Service,

campus mail or electronic mail. Posting
on Internet or Intranet Web sites does
not constitute notice. If the institution
discloses the consumer information
listed in § 668.41(c) by posting the
information on a Web site, it must
include in the notice the exact
electronic address at which the
information is posted, and a statement
that the institution will provide a paper
copy of the information on request.

Section 668.41(a) defines a
prospective student as an individual
who has contacted an eligible
institution requesting information
concerning admission to that
institution.

Proposed Regulations:

Program Participation Agreement (PPA)

Section 668.14(b)(30)(i) would
implement section 487(a)(29)(A) of the
HEA to require an institution, as a
condition of participation in a title IV,
HEA program, to agree that it has
developed and implemented written
plans to effectively combat the
unauthorized distribution of
copyrighted material by users of the
institution’s network without unduly
interfering with the educational and
research use of the network.

An institution would have to include
in its plan:

e The use of one or more technology-
based deterrents;

e Mechanisms for educating and
informing its community about
appropriate versus inappropriate use of
copyrighted material. The written plan
would include the information
contained in proposed § 668.43(a)(10).
These mechanisms could include any
additional information and approaches
determined by the institution to
contribute to the effectiveness of the
plan, such as including pertinent
information in student handbooks,
honor codes, and codes of conduct in
addition to e-mail and/or paper
disclosures.

e Procedures for handling
unauthorized distribution of
copyrighted material, including
disciplinary procedures; and

e Procedures for periodically
reviewing the effectiveness of the plans
to combat the unauthorized distribution
of copyrighted materials by users of the
institution’s network using relevant
assessment criteria. It would be left to
each institution to determine what
relevant assessment criteria are.

The regulations would make clear that
no particular technology measures are
favored or required for inclusion in an
institution’s plans, and each institution
retains the authority to determine what
its particular plans for compliance will
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be, including those that prohibit content
monitoring.

Proposed § 668.14(b)(30)(ii) would
implement section 487(a)(29)(B) of the
HEA by requiring that an institution, in
consultation with the chief technology
officer or other designated officer of the
institution, to the extent practicable,
offer legal alternatives to illegal
downloading or otherwise acquiring
copyrighted material, as determined by
the institution. The proposed
regulations would also require that
institutions (1) be required to
periodically review the legal
alternatives for downloading or
otherwise acquiring copyrighted
material and (2) make the results of the
review available to their students
through a Web site or other means.

Consumer Information

Proposed §668.43(a)(10) would
implement section 485(a)(1)(P) of the
HEA. Information regarding
institutional policies and sanctions
related to the unauthorized distribution
of copyrighted material would be
included in the list of institutional
information provided upon request to
prospective and enrolled students. This
information would be required to (1)
explicitly inform its students that
unauthorized distribution of
copyrighted material, including peer-to-
peer file sharing, may subject a student
to civil and criminal liabilities; (2)
include a summary of the penalties for
violation of Federal copyright laws; and
(3) describe the institution’s policies
with respect to unauthorized peer-to-
peer file sharing, including disciplinary
actions that are taken against students
who engage in illegal downloading or
unauthorized distribution of
copyrighted materials using the
institution’s information technology
system. The Department will work with
representatives of copyright holders and
institutions to develop a summary of the
civil and criminal penalties for violation
of Federal copyright laws to include as
part of the Federal Student Aid
Handbook that an institution may use to
meet this requirement.

As current § 668.41(c) requires an
institution to provide to enrolled
students an annual notice containing a
list and brief description of the
consumer information it must disclose
and the procedures for obtaining this
consumer information, an institution
would be required to add to this list the
fact that it must make readily available
information regarding institutional
policies and sanctions related to the
unauthorized distribution of
copyrighted material. Consistent with
the current definition of notice in

§668.41(a), an institution would be
required to provide this annual notice
on a one-to-one basis through a direct
individual notice to each enrolled
student. This notice must be made
through an appropriate mailing or
publication, including direct mailing
through the U.S. Postal Service, campus
mail or electronic mail. Posting on
Internet or Intranet Web sites does not
constitute notice. If the institution
discloses the consumer information by
posting the information on a Web site,
it must include in the notice the exact
electronic address at which the
information is posted, and a statement
that the institution will provide a paper
copy of the information on request.

The current definition of prospective
student in §668.41(a) would be used—
i.e., an individual who has contacted an
eligible institution requesting
information concerning admission to
that institution.

Reasons: The regulations are amended
to reflect the changes made by the
HEOA.

These proposed regulations reflect the
work of a subcommittee of
representatives of institutions, digital
content owners, and Department staff
that was formed by the larger committee
to address copyright issues. The
members of the subcommittee were able
to successfully reconcile vastly
disparate viewpoints on several
contentious parts of the statute to
develop proposed regulatory language
that was then presented to, and
tentatively agreed upon by, the full
committee. The Department has chosen
to preserve the compromises made by
all sides on this issue by including the
proposed regulatory language on which
tentative agreement was reached. The
Department believes that the proposed
regulations provide enough specificity
to emphasize that institutions must take
seriously their role in combating
unauthorized distribution of
copyrighted materials by users of their
network, while providing enough
flexibility to institutions in how they
combat any unauthorized distribution to
acknowledge the differences among
institutions and their networks, as well
as variances in the scope of the problem
of unauthorized distribution of
copyrighted material.

Program Participation Agreement

The Department believes the intent of
the statute was to require institutions to
actively combat the unauthorized
distribution of copyrighted material.
Accordingly, § 668.14(b)(30)(i) would
require an institution to agree as part of
its program participation agreement that
it not only has developed a plan to do

so, but has also implemented that plan.
In recognition that there must be a
balance between network security and
the functioning of a network for its
intended use, §668.14(b)(30)(i) would
also make clear that an institution is not
required to take measures to effectively
combat the unauthorized distribution of
copyrighted material that would unduly
interfere with the educational and
research use of the network. The
Department believes that all institutions
can achieve this balance, given the
flexibility provided by the proposed
regulations allowing individual
institutions to determine how to best
effectively combat such unauthorized
distribution. Institutions should not
view this provision as a justification for
not effectively combating the
unauthorized distribution of
copyrighted material. Although there
was some discussion of requiring an
institution to effectively combat the
unauthorized distribution of
copyrighted material by only student
users of the institution’s network, the
regulatory language on which tentative
agreement was reached would apply the
requirement more broadly to “users.”
This approach ensures that institutions
will be more likely to deter and prevent
downloads of copyrighted material by
employees and members of the public
that may use computers at a school
library, for example, and also allow
them to identify illegal downloads being
made by students who are not accessing
the computer systems using their
student accounts. The Department
believes that this approach meets the
intent of the statute that institutions
secure their networks from misuse by
individuals who are given access to the
networks.

In recognition of the diversity among
institutions and how technology is
continuously evolving,
§668.14(b)(30)(i)(A) would leave it up
to an institution’s discretion to
determine how many and what type of
technology-based deterrents it uses as a
part of its plan—although every
institution must employ at least one.
The Statement of Managers in the
Conference Report for the HEOA
discusses this issue on pages 547-549
(H. R. Conf. Rep. No. 110-803, at 547—
549 (2008)), and provides context and
clarification to this requirement as
follows:

Experience shows that a technology-based
deterrent can be an effective element of an
overall solution to combat copyright
infringement, when used in combination
with other internal and external solutions to
educate users and enforce institutional
policies.
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Effective technology-based deterrents are
currently available to institutions of higher
education through a number of vendors.
These approaches may provide an institution
with the ability to choose which one best
meets its needs, depending on that
institution’s own unique characteristics, such
as cost and scale. These include bandwidth
shaping, traffic monitoring to identify the
largest bandwidth users, a vigorous program
of accepting and responding to Digital
Millennium Copyright Act (DMCA) notices,
and a variety of commercial products
designed to reduce or block illegal file
sharing.

Rapid advances in information technology
mean that new products and techniques are
continually emerging. Technologies that are
promising today may be obsolete a year from
now and new products that are not even on
the drawing board may, at some point in the
not too distant future, prove highly effective.
The Conferees intend that this Section be
interpreted to be technology neutral and not
imply that any particular technology
measures are favored or required for
inclusion in an institution’s plans. The
Conferees intend for each institution to retain
the authority to determine what its particular
plans for compliance with this Section will
be, including those that prohibit content
monitoring. The Conferees recognize that
there is a broad range of possibilities that
exist for institutions to consider in
developing plans for purposes of complying
with this Section.

The Department believes that some
institutions may be able to effectively
combat the unauthorized distribution of
copyrighted material using only one of
the four types of technology-based
deterrents (bandwidth shaping, traffic
monitoring, accepting and responding to
DMCA notices, or a commercial product
designed to reduce or block illegal file
sharing) while others may need to
employ a combination of such
deterrents.

The additional proposed components
of an effective plan in
§668.14(b)(30)(i)(B) and (C) reflect
general agreement by the committee that
a plan to effectively combat the
unauthorized distribution of
copyrighted material by users of the
institution’s network should include an
educational component and a
description of the institution’s
procedures for handling the
unauthorized distribution of
copyrighted material to provide a
deterrent by ensuring that users are
made aware that the unauthorized
distribution of copyrighted material is
illegal, what actions constitute illegal
distribution of copyrighted material,
and the potential penalties for the
unauthorized distribution of
copyrighted materials.

The final component of the plan, in
proposed § 668.14(b)(30)(i)(D), would
require an institution to periodically

review its plan to evaluate whether it is
working. One of the most controversial
aspects of the proposed regulations was
the evaluation of whether a plan was
effectively combating the unauthorized
distribution of copyrighted material.
There was extensive discussion over
how a plan should be reviewed to
determine its effectiveness, and how
much discretion institutions should be
given in this area. Ultimately, tentative
agreement was reached on a provision
requiring an institution to periodically
review its plan using relevant
assessment criteria, permitting an
institution discretion to determine the
most appropriate criteria. As the
specifics of a plan will be determined by
an institution, the Department believes
that the institution is in the best
position to determine the appropriate
criteria to assess its plan. In some cases,
appropriate assessment criteria might be
process-based, so long as the
institution’s information system
information does not contradict such a
determination. Such process-based
criteria might look at whether the
institution is following best practices, as
laid out in guidance worked out
between copyright owners and
institutions or as developed by similarly
situated institutions that have devised
effective methods to combat the
unauthorized distribution of
copyrighted material. In other cases,
assessment criteria might be outcome-
based. The criteria might look at
whether there are reliable indications
that a particular institution’s plans are
effective in combating the unauthorized
distribution of copyrighted material.
Among such indications may be ‘“‘before
and after”” comparisons of bandwidth
used for peer-to-peer applications, low
recidivism rates, and reductions (either
in absolute or in relative numbers) in
the number of legitimate electronic
infringement notices received from
rights holders. The institution is
expected to use the assessment criteria
it determines are relevant to evaluate
how effective its plans are in combating
the unauthorized distribution of
copyrighted materials by users of the
institution’s networks.

In addition to reflecting the statute
requiring that institutions, to the extent
practicable, offer legal alternatives to
illegal downloading or otherwise
acquiring copyrighted material,
proposed § 668.14(b)(30)(ii) reflects
general agreement that institutions
should periodically review the legal
alternatives, and make available the
results of the review to its students
through a Web site or other means, as
such legal alternatives are likely to

change over time. Based on the
discussions of the subcommittee, the
Department anticipates that individual
institutions, national associations, and
commercial entities will develop and
maintain up-to-date lists that may be
referenced for compliance with this
provision.

Consumer Information

For consistency, § 668.43(a)(10)
would implement the consumer
information portion of the statute within
the existing framework and using the
definitions found in current regulations.
The committee discussed whether the
statutorily required annual disclosure
should be a one-to-one notice provided
directly to each student by the
institution. However, as the statute
requires that most institutional
information in this section of the HEA
instead be made readily available to
prospective and enrolled students, the
information regarding institutional
policies and sanctions related to the
unauthorized distribution of
copyrighted material would be handled
in the same manner (i.e., included in the
list of institutional information that an
institution must make available
pursuant to § 668.43). The Department
believes that the required disclosure of
institutional policies and sanctions
related to the unauthorized distribution
of copyrighted materials can be met
without imposing the burden of a one-
to-one notification on institutions.

There was some discussion by the
committee of extending the statutory
provision to require an institution to
disclose the required information to
employees of the institution in addition
to students. As the statute does not
require disclosure of this information to
employees, this would not be mandated
in the regulations. The Department
believes that employees of an institution
are more likely to be aware that
unauthorized distribution of
copyrighted material is illegal and does
not believe that the benefit of such
disclosure would justify the potential
added burden to the institution.
However, we encourage institutions to
make such information available to
employees and the general public if they
believe it will be beneficial.

Consumer Information (§§ 668.41 and
668.45)

Statute: Section 485(a) of the HEA
lists the types of information that
institutions are required to make
available to prospective and enrolled
students. Section 488 of the HEOA
expands the list of consumer
information requirements in section
485(a)(1) of the HEA, and from that
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expanded list, Team V discussed a
number of the requirements, including
the following:

e The placement and types of
employment obtained by graduates of
the institution’s degree or certificate
programs;

¢ The types of graduate and
professional education in which
graduates of the institution’s four-year
degree programs enrolled; and

e The retention rates of the certificate
or degree seeking, first-time, full-time,
undergraduate students entering the
institution.

Note that the information required by
section 485(a)(1) of the HEA addressing
“institutional policies and sanctions
that relate to copyright infringements”
and “the fire safety report” (that is
prepared by the institution pursuant to
section 485(i) of the HEA) is discussed
elsewhere in this preamble.

Section 488 of the HEOA also amends
the calculation procedures for
completion and graduation rates in
section 485(a)(4) of the HEA that
address situations in which students
leave school to serve in the Armed
Forces, on official church missions, or
with a recognized foreign aid service of
the Federal Government. Section 488 of
the HEOA also adds section 485(a)(7) to
the HEA, which directs an institution to
disaggregate its completion and
graduation rate information by gender,
by each major racial and ethnic
subgroup, and by recipients of several
types of Federal title IV aid—if the
number of students in each such
subgroup or with each such status is
sufficient to yield statistically reliable
information and reporting this
information will not reveal personally
identifiable information about an
individual student.

Current Regulations: Section 668.41
lists the types of information that an
institution must make available to
enrolled and prospective students (and
in some cases, employees, prospective
employees, prospective student-athletes,
the public, and others). This
information includes:

¢ Financial assistance available to
students;

¢ The institution’s completion and
graduation rate;

¢ An annual security report
(including institutional security policies
and crime statistics that are described in
§ 668.46);

e The completion and graduation
rates for student-athletes;

o Athletic program participation rates
and financial support data; and

¢ Institutional information (including
the cost to attend the institution, its
academic programs and faculty, etc.).

Section 668.45 specifies how an
institution must prepare the annual
completion or graduation rate for its
certificate- or degree-seeking, full-time,
undergraduate students. It also
addresses how an institution must
prepare a transfer-out rate if the
institution’s mission includes providing
substantial preparation for students to
enroll in another institution. An
institution must make its completion or
graduation rate, and if applicable, its
transfer-out rate available by July 1
following the 12-month period ending
August 31 during which 150 percent of
the normal time for completion or
graduation has elapsed for the students
on which the institution bases its
calculations.

Proposed Regulations: In proposed
§668.41(d), we would add retention rate
information, placement rate
information, and information on the
types of graduate and professional
education in which graduates of the
institution’s four-year degree programs
enroll, to the types of information that
an institution must provide to its
enrolled and prospective students.
When reporting its retention rate,
proposed §668.41(d) would require an
institution to disclose the institution’s
retention rate as reported to the
Integrated Postsecondary Education
Data System (IPEDS). We have adopted
IPEDS’ definition of “‘retention rate” in
proposed § 668.41(a) for this purpose.
For its placement information, the
institution may use various sources of
information (such as State data systems,
surveys, or other relevant sources).
However, if it calculates an actual
placement rate, it must disclose that
rate. For the types of graduate and
professional education in which
graduates of the institution’s four-year
degree programs enroll, the institution
also may use various sources of
information (such as State data systems,
surveys, or other relevant sources). For
both placement information and the
types of graduate and professional
education in which graduates of the
institution’s four-year degree programs
enroll, the institution would have to
identify the source of the information it
discloses, as well as the time frames and
methodology associated with that
information.

In addressing the requirement for an
institution to make certain information
available to students or prospective
students (and sometimes the public), we
have removed the words “on request” in
proposed §668.41(d) and (g)(1)(i).
Similar words have been deleted from
proposed § 668.43(a) and (b).

Under proposed § 668.45, an
institution’s completion and graduation

rate information must be disaggregated
by gender, by each major racial and
ethnic subgroup, and by whether or not
the institution’s students received
certain types of Federal student aid. The
disaggregation by receipt of aid is
categorized by whether students were—
¢ Recipients of a Federal Pell Grant;

¢ Recipients of a Federal Family
Education Loan or a Federal Direct Loan
(other than an Unsubsidized Stafford
Loan); and

¢ Recipients of neither a Federal Pell
Grant nor a Federal Family Education
Loan or a Federal Direct Loan (other
than an Unsubsidized Stafford loan).

The institution would report its
completion and graduation rate
information in a disaggregated manner
only if the number of students in each
category is sufficient to yield
statistically reliable information, and
doing so would not reveal personally
identifiable information about an
individual student. Otherwise, the
institution would note that it enrolled
too few students in the affected category
to disclose the information with
confidence and confidentiality.

In calculating its completion and
graduation rate, an institution normally
counts students as completing or
graduating if they have completed or
graduated by the end of the 12-month
period ending August 31 during which
150 percent of the normal time for
completion or graduation from the
program has elapsed. However, as
proposed, if 20 percent or more of the
certificate- or degree-seeking, full-time,
undergraduate students at the
institution left school to serve in the
Armed Forces, to serve on official
church missions, or to serve with a
foreign aid service of the Federal
Government (such as the Peace Corps),
then the institution may recalculate the
completion or graduation rate of those
students by adding to the 150 percent
time frame they normally have to
complete or graduate, the time period
the students were not enrolled due to
their service in one of these specified
categories.

Reasons: The proposed changes in
§§668.41 and 668.45 would implement
statutory changes to section 485 of the
HEA made by section 488 of the HEOA.
As specified in § 668.41(d), institutions
are allowed to use various sources to
compile information on placements and
on the types of graduate and
professional education in which
graduates of the institution’s four-year
degree programs enroll. A number of the
non-Federal negotiators noted that this
latitude to compile information from
various sources should not be
compromised or otherwise qualified by
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requiring institutions to disclose
methodologies used in compiling the
data. However, because the information
can come from any number of sources
and may not be comparable to similar-
looking information at another
institution, the Department believes it is
important that the institution disclose
the source of the information, as well as
the time frames and methodology
associated with it, when the institution
discloses that information to its enrolled
and prospective students. This will
allow the student and prospective
student recipients of the information to
make more informed decisions
regarding their educational choices.

Since the statute is silent about
requiring an institution to calculate an
actual placement rate, or to disseminate
that rate if it calculates one, a number
of non-Federal negotiators argued that
the regulations should remain silent in
that regard. However, the Department
believes that disclosing placement rate
information would be beneficial to
students and prospective students. If the
institution makes available placement
rates that it has, students and especially
prospective students will be able to
make more informed decisions about
enrollment in various programs at the
institution. Therefore, when a
placement rate is voluntarily calculated
by the institution, proposed § 668.41(d)
would require the institution to disclose
that rate along with other placement
information.

The words “on request” (or “upon
request”’) were removed from
§5668.41(d), 668.41(g)(1)(i), and
668.43(a) and (b) because the
Department believes that they do not
reflect how institutions currently
operate in terms of making various types
of information available to their
students, prospective students, and
sometimes the public. While it is true
that an individual may not receive
information unless he or she asks about
it, institutions, in essence, are
considered to “make their information
available” by having it on a Web site or
in printed material without regard to
whether any one individual requests it
or not. When an individual inquires
about the information in question, the
institution would direct him or her to
the appropriate source.

The requirement in proposed § 668.45
for an institution to disaggregate its
completion and graduation rate
information by gender, by each major
racial and ethnic subgroup, and by
receipt or nonreceipt of certain types of
Federal student aid is from section 485
of the HEA. All of the negotiators agreed
that the Department should use the
IPEDS racial and ethnic categories for

this purpose, but several of them raised
the issue of how institutions should
disaggregate the information by receipt
or nonreceipt of student aid. For
example, should a student be
considered to have received aid if the
student received it at any time during
his enrollment, or only during the
student’s first year, or for some other
period of time? The Department and the
non-Federal negotiators ultimately
agreed that the question of receipt of aid
for this determination should be based
on whether the student received the aid
during the time period when the student
entered the institution that is associated
with the cohort of students the student
is a part of for purposes of the
institution’s calculation of completion
or graduation, retention, and transfer
out rates. For institutions with a
predominate number of programs based
on semesters, trimesters, or quarters,
this would be the fall term of the year
the student’s cohort of certificate- or
degree-seeking, first-time, full-time
undergraduate students first entered the
institution. For other institutions, this
would be the period between September
1 of one year and August 31 of the
following year when the student’s
cohort of certificate- or degree-seeking,
first-time, full-time undergraduate
students first entered the institution.

It is possible that an institution could
have a significant number of its students
interrupt their education to serve in the
Armed Forces, on church missions, or
with a foreign aid service of the Federal
Government (e.g., the Peace Corps).
Were that to occur, the normal
calculation of the institution’s
completion or graduation rate would
result in a misleadingly smaller rate.
Thus, consistent with section 485 of the
HEA, when 20 percent or more of the
certificate- or degree-seeking, full-time,
undergraduate students at the
institution leave school to serve in one
of the ways listed in § 668.45(d)(1)(i)
through (iii), the institution may
recalculate its completion or graduation
rate to take that fact into consideration.
That is, when the institution calculates
its completion or graduation rate, it may
add the time period the students were
not enrolled due to their service time to
the 150 percent time frame that students
normally have to complete or graduate.

Campus Safety Provisions

Hate Crime Reporting (§ 668.46(c)(3))

Statute: Section 488(e)(1)(c) of the
HEOA amended section 485(f) of the
HEA to expand the list of hate crimes
that institutions must report to the
Department to include larceny-theft,
simple assault, intimidation, and

destruction, damage, or vandalism of
property.

Current Regulations: Section
668.46(c)(3) of the Department’s
regulations currently requires
institutions to report as hate crimes the
occurrence of criminal homicide, sex
offenses, robbery, aggravated assault,
burglary, motor vehicle theft, arson, and
any other crime involving bodily injury
reported to local police agencies or a
campus security authority if there is
manifest evidence that the victim was
intentionally selected on the basis of
certain characteristics.

Proposed Regulations: We propose to
revise § 668.46(c)(3) to add the crimes of
“larceny-theft,” “simple assault,”
“intimidation,” and ‘‘destruction/
damage/vandalism of property” to the
crimes that must be reported in hate
crime statistics. Additionally, we would
update the definitions of the terms
“Weapons: carrying, possessing, etc.,”
“Drug abuse violations,” and “Liquor
law violations” in appendix A to
subpart D of 34 CFR part 668, which are
excerpted from the Federal Bureau of
Investigation’s Uniform Crime Reporting
Program, to reflect changes made by the
FBI.

Reasons: The proposed regulations
would implement the statutory changes
made by the HEOA by using the FBI’s
Hate Crime Data Collection Guidelines
in the Uniform Crime Reporting
Handbook (available at http://
www.fbi.gov/ucr/hatecrime.pdf) to
define the hate crimes to be reported.

Definition of Test (§ 668.46(a))

Statute: Section 488(e)(1)(D) of the
HEOA amended section 485(f) of the
HEA to require institutions to include a
statement of policy regarding their
emergency response and evacuation
procedures in the annual security
report. As part of this policy statement
an institution must describe how it will
test its emergency response and
evacuation procedures on an annual
basis. Current Regulations: Section
668.46(a) contains definitions that apply
to the requirements for institutional
security policies and the reporting of
crime statistics.

Proposed Regulation: Under proposed
§668.46(a), we would define test for
purposes of the emergency response and
evacuation procedures as ‘‘regularly
scheduled drills, exercises, and
appropriate follow-through activities,
designed for assessment and evaluation
of emergency plans and capabilities.”

Reasons: This definition would clarify
the meaning of test for the purposes of
complying with the statutory
requirement that an institution test its
emergency response and evacuation
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procedures. Following a
recommendation from some of the non-
Federal negotiators, the definition of the
term was drawn from the Emergency
Management Accreditation Program
(EMAP) Standard, which was designed
to serve as a set of standards defining a
quality emergency management program
and was collaboratively developed by
numerous organizations involved in
emergency management and response.

Annual Security Report—Emergency
Response and Evacuation Procedures

(§ 668.46(b))

Statute: Section 485(f) of the HEA
outlines the elements that must be
included in an institution’s annual
security report. Section 488(e)(1)(D) of
the HEOA added to section 485(f) of the
HEA arequirement that an institution
must include a statement of policy
regarding emergency response and
evacuation procedures in its annual
security report. This statement must
describe how the institution will
immediately notify the campus
community upon the confirmation of a
significant emergency or dangerous
situation involving an immediate threat
to the health or safety of students or
staff occurring on the campus, unless
the notification will compromise efforts
to contain the emergency.

Current Regulations: Section
668.46(b) delineates the elements that
must be included in an institution’s
annual security report.

Proposed Regulations: Proposed
§668.46(b)(13) would require
institutions to include a statement of
policy regarding their emergency
response and evacuation procedures in
the annual security report. Institutions
must satisfy this requirement beginning
with the annual security report
distributed by October 1, 2010.

Reasons: These new provisions
implement the new statutory
requirement. We would require this
statement of policy for the October 1,
2010 report because it is the first report
due after these regulations would go
into effect. As institutions are expected
to make a good faith effort to comply
with the statute in the absence of
regulations, institutions should be
gathering this information in
preparation for the 2010 report.

Timely Warning and Emergency
Notification (§ 668.46(¢e))

Statute: Section 485(f)(3) of the HEA
requires institutions to make timely
warnings to the campus community on
crimes considered to be a threat to
students and employees that are
reported to campus security or local
police agencies. Section 488(e)(1)(D) of

the HEOA added section 485(f)(1)(J) to
the HEA to require institutions to have
a policy for emergency notification of
the campus community upon the
confirmation of a significant emergency
or dangerous situation involving an
immediate threat to the health or safety
of students or staff occurring on the
campus, unless the notification will
compromise efforts to contain the
emergency.

Current Regulations: Section
668.46(e) describes the situations in
which an institution must send a timely
warning to the campus community to
report on crimes that are considered by
the institution to represent a threat to
students and employees.

Proposed Regulations: Proposed
§668.46(e)(3) would clarify the
difference between the existing timely
warning requirement and the new
requirement for an emergency
notification policy. While a timely
warning must be issued in response to
crimes specified in §668.46(c)(1) and
(3), an emergency notification is
required in the case of an immediate
threat to the health or safety of students
or employees occurring on campus, as
described in proposed § 668.46(g). The
proposed language would clarify that an
institution that follows its emergency
notification procedures is not required
to issue a timely warning based on the
same circumstances; however, the
institution must provide adequate
follow-up information to the community
as needed.

Reasons: Many of the non-Federal
negotiators requested that the
regulations clearly explain the
difference between a timely warning
circumstance and an emergency
notification circumstance. The
emergency notification requirement
applies to a wider range of threats, such
as crimes, gas leaks, highly contagious
viruses, or hurricanes. Many non-
Federal negotiators also asked that the
Department make it clear that
institutions may satisfy a timely
warning requirement with an emergency
notification in appropriate
circumstances to avoid inundating
students and employees with messages
that may become ineffective. On the
other hand, some non-Federal
negotiators also expressed concern that
providing insufficient information could
jeopardize the safety of the campus
community, for instance, in a situation
in which the emergency or investigation
is still developing.

To address these concerns, we are
proposing to require an institution that
uses its emergency notification system
to provide follow-up information to the
community as needed. The phrase ““as

needed” was used to address the wide
variety of threats that might occur.

Annual Security Report—Emergency
Response and Evacuation Procedures
(§ 668.46(g))

Statute: Section 485(f)(1)(]J) of the
HEA, added by the HEOA, requires
institutions to include a statement of
policy regarding emergency response
and evacuation procedures in the
annual security report. This policy
statement must describe how the
institution will immediately notify the
campus community upon the
confirmation of a significant emergency
or dangerous situation involving an
immediate threat to the health or safety
of students or staff occurring on the
campus, unless the notification will
compromise efforts to contain the
emergency.

Current Regulations: None.

Proposed Regulations: Proposed
§668.46(g) would set out the following
elements that an institution must
include in its statement of policy
describing its emergency response and
evacuation procedures in its annual
security report:

e Procedures to immediately notify
the campus community upon the
confirmation of a significant emergency
or dangerous situation involving an
immediate threat to the health or safety
of students or employees occurring on
the campus.

¢ A description of the process that the
institution will use to (1) confirm that
there is a significant emergency or
dangerous situation, (2) determine the
appropriate segment or segments of the
campus community to receive a
notification, (3) determine the content of
the notification, and (4) initiate the
notification system.

o A statement that the institution
will, without delay, and taking into
account the safety of the community,
determine the content of the notification
and initiate the notification system,
unless issuing the notification will, in
the professional judgment of responsible
authorities, compromise efforts to assist
a victim or to contain, respond to, or
otherwise mitigate the emergency.

o A list of the titles of the persons or
organizations responsible for carrying
out the actions in proposed
§668.46(g)(2).

e Procedures for disseminating
emergency information to the larger
community.

e Procedures for testing its emergency
response and evacuation procedures on
at least an annual basis. Such tests
could be announced or unannounced,
would be publicized in conjunction
with at least one test per calendar year,
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and would be documented, including a
description of the exercise, the date,
time, and whether it was announced or
announced.

Reasons: The proposed regulations
are intended to ensure that institutions
have sufficiently prepared for an
emergency situation on campus, that
they are testing these procedures to
identify and improve weaknesses, and
that they have considered how they will
inform the campus community and
other individuals, such as parents.
While the non-Federal negotiators
generally agreed with these goals, some
of them expressed concern that
institutions need to have flexibility to
appropriately respond to situations
while maintaining a level of
accountability in the system.

To allow appropriate flexibility in the
system, the Department has not
specified that institutions use a
particular mode of communication, but
notes that institutions may and should
have multiple methods of
communication with the campus
community. For example, in the case of
a gas leak, an institution may determine
that the most effective mode of
communication is a fire alarm, whereas
in other situations it might be best to
use a text message system. The
Department encourages institutions to
consider overlapping means of
communication in case one method fails
or malfunctions. Additionally,
institutions have the flexibility to alert
only the appropriate segment or
segments of the population that they
determine to be at risk; for instance,
only notifying individuals in the
building where there is a gas leak. This
provision is intended to guard against
the possibility that too many emergency
notifications would lead some members
of the campus community to begin to
ignore the notices, thus dampening its
response to a potentially dangerous
situation. Institutions also have the
flexibility to list the organizations that
may be best equipped to respond to
different situations, for instance, the
health department may best respond to
an outbreak of a virus. Further,
institutions would have a great deal of
flexibility in designing tests of the
emergency notification system, as a test,
as defined in the proposed changes to
§668.46(a), could be done in many
ways, such as by a tabletop exercise or
a test conducted on a campus-wide
scale.

Parents and students affected by the
shootings at the Virginia Polytechnic
Institute and State University in 2007
attended part of the negotiations and
discussed their experiences and
opinions regarding how the Department

should regulate in this area. They
emphasized the need for institutions to
keep parents and families informed in
the case of an emergency. Some non-
Federal negotiators suggested that
institutions be encouraged to use Web
sites, radio, and television stations to
keep the larger community apprised of
emergency situations. Additionally, in
the case of an institution that uses a
texting system to relay emergency
notification information, several non-
Federal negotiators suggested allowing
parents to sign up to receive texts along
with students and employees.

Some non-Federal negotiators were
concerned that an institution could
misinterpret these proposed regulations
to mean that, as part of its procedures,
it should disclose all of the details of
how it would respond to any of a variety
of situations. The negotiators noted that
this approach could potentially hamper
law enforcement efforts to address or
investigate an emergency. In response,
we note that the proposed regulations
would not require institutions to
publish in great detail how they would
respond to specific emergencies.
Finally, many non-Federal negotiators
raised concerns that institutions
consider the needs of students with
disabilities in developing emergency
response and evacuation policies and
procedures. The Department expects an
institution to consider the diverse needs
of all members of the campus
community in developing or revising an
emergency plan.

Definition of On-Campus Student
Housing Facility (§ 668.41(a))

Statute: Section 488(g) of the HEOA
added section 485(j) to the HEA to
require an institution that maintains an
on-campus student housing facility to
establish, for students who reside in on-
campus student housing, a missing
student notification policy that allows
students to confidentially register a
contact person, and procedures to notify
that contact person if the student is
missing for more than 24 hours.

Current Regulations: Section
668.41(a) contains definitions that apply
to 34 CFR part 668, subpart D.

Proposed Regulations: The proposed
regulations would add a definition of
the term on-campus student housing
facility to § 668.41(a) to mean a
dormitory or other residential facility
for students that is located on an
institution’s campus, as defined in
§668.46(a).

Reasons: The proposed definition
would be added to clarify what is meant
by on-campus student housing facility
and to link the meaning of “on-campus”
to the existing regulatory definition of

campus in § 668.46(a), which is used for
crime reporting under § 668.46(c). For
the purposes of the fire safety reporting
requirements under proposed § 668.49
and the missing student notification
policies and procedures requirements
under proposed § 668.46, a student
housing facility that is on property
owned by an institution, even if the
building is owned and maintained by a
student organization or other party,
would be considered an on-campus
student housing facility. If neither the
property nor the building is owned by
the institution, then the student housing
facility would not be covered by this
definition. While on-campus student
housing facility is used in the statute in
reference to the new fire safety and
missing student notification provisions,
the definition of on-campus student
housing facility would also apply to the
existing crime reporting requirements in
§668.46. The Department believes this
approach will minimize confusion and
create less administrative burden for
institutions.

Annual Security Report—Missing
Student Notification Policy (§ 668.46(b)
and (h))

Statute: Section 485(f) of the HEA, as
amended by the section 488(g) of the
HEOA, requires institutions that
maintain an on-campus student housing
facility to establish, for students who
reside in an on-campus student housing
facility, both a missing student
notification policy that allows students
to confidentially register a contact
person, and procedures for notifying a
missing student’s contact person.

Current Regulations: Section
668.46(b) delineates the elements that
must be included in an institution’s
annual security report.

Proposed Regulations: The proposed
changes in § 668.46(b)(14) would
require an institution to include its
missing student notification policy and
procedures in its annual security report.
This would be required beginning with
the annual security report distributed by
October 1, 2010.

Reasons: Some non-Federal
negotiators felt that an institution
should have the flexibility to decide
how and when to distribute its missing
student policies and procedures. The
Department considered this suggestion
but agrees with other negotiators who
argued that having the information in
the annual security report would enable
students and parents to more easily
compare policies across institutions. We
propose to require that these policies
and procedures be included in the
institution’s annual security report, but
note that institutions may also distribute
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these policies and procedures at other
appropriate times, such as during a new
student orientation. This policy
statement must be included in the
report that must be distributed by
October 1, 2010 because it is the first
report due after these regulations go into
effect. Institutions must make a good
faith effort to comply with the statute in
the absence of regulations; therefore,
institutions should be gathering this
information in preparation for the 2010
report.

Missing Student Notification Policy
(§668.46(h))

Statute: Section 485 of the HEA, as
amended by section 488 of the HEOA,
requires an institution that maintains an
on-campus student housing facility to
establish, for students who reside in on-
campus student housing, a missing
student notification policy that includes
notifying students that they can
confidentially register an individual to
be contacted if the student is
determined to be missing. The statute
requires an institution to advise
students who are under 18 years old and
not emancipated that a custodial parent
or guardian must be notified if the
student is determined to be missing.
Further, all students residing in an on-
campus student housing facility must be
advised that, regardless of whether they
register a contact person, the local law
enforcement agency will be notified in
the event that the student is determined
to be missing.

Current Regulations: None.

Proposed Regulations: Proposed
§668.46(h)(1) implements the new
statutory requirements, specifying that
an institution’s statement of policy
regarding missing student notification
for students residing in on-campus
student housing facilities must include:

e A list of the titles of the persons or
organizations to which students,
employees, or other individuals should
report that a student has been missing
for 24 hours;

e A requirement that any official
missing student report be immediately
referred to the institution’s police or
campus security department or to the
local law enforcement agency with
jurisdiction in the area;

e The option for each student to
identify a contact person to be notified
if the student is determined missing by
the institutional police or campus
security department, or the local law
enforcement agency; and

¢ A disclosure that contact
information will be registered and
maintained confidentially.

Proposed § 668.46(h)(1) would further
require an institution to advise students

who are under 18 and not emancipated
that if the student is missing it will
notify a custodial parent or guardian in
addition to any contact person
designated by the student. All students
must also be advised that, regardless of
whether they name a contact person, the
institution must notify the local law
enforcement agency that the student is
missing, unless the local law
enforcement was the entity that
determined that the student is missing.

Reasons: These new provisions would
implement the statutory requirements.
Like the existing crime reporting
regulations and the proposed fire
reporting regulations, these proposed
regulations require institutions to
include a list of the titles of the persons
or organizations to which a student
should be reported missing.

These regulations provide that only
authorized campus officials, and law
enforcement officers in furtherance of a
missing person investigation, may have
access to the confidential contact
information and that it may not be
disclosed to others. This limit was
proposed in order to protect the privacy
rights and safety of the student.

Missing Student Notification Procedures

(§668.46(h))

Statute: Section 485 of the HEA, as
amended by section 488(g) of the HEOA,
requires an institution that maintains an
on-campus student housing facility to
establish procedures that the institution
will follow if a student who resides in
on-campus student housing is
determined to be missing. The statute
specifies time frames during which
certain actions must occur. When a
student is reported missing, the
institution has 24 hours to inform the
local law enforcement agency with
jurisdiction in the area where the
student has been reported missing. After
the law enforcement agency determines
that the student is missing, the
institution has 24 hours to notify the
student’s contact person, if applicable.

Current Regulations: None.

Proposed Regulations: Proposed
§668.46(h)(2) reflects the statutory
requirements.

Reasons: The proposed regulations
reflect the new statutory requirements.
These regulations do not preclude the
institution from contacting the student’s
contact person or the parent
immediately upon determination that
the student has been missing for 24
hours.

Annual Fire Safety Report (§ 668.41(¢e))

Statute: Section 488(g) of the HEOA
amended section 485 of the HEA to
require institutions that maintain on-

campus student housing facilities to
publish a fire safety report each year
and provide a copy of the report to the
Secretary.

Current Regulations: None.

Proposed Regulations: Proposed
§668.41(e) would provide that
institutions that maintain an on-campus
student housing facility must distribute
an annual fire safety report, as described
in proposed § 668.49(b). In addition, we
propose to revise § 668.41(e) to create
publication requirements for the annual
fire safety report that are similar to the
long-standing regulations for the annual
security report.

The proposed regulations would
allow an institution to publish the
annual security report and the annual
fire safety report together, as long as the
title of the document clearly states that
it contains both the annual security
report and the annual fire safety report.
If an institution chooses to publish the
reports separately, it would have to
include information in each of the two
reports about how to directly access the
other report.

Reasons: We are proposing to require
the same distribution method for both
the annual fire safety report and the
annual security report to reduce
administrative burden and to make it
easier for students and parents to access
the information. The Department
believes that providing one source for
this information best ensures that
students and parents will find and
review the material. Under the proposed
regulations, institutions would have the
flexibility to choose whether to combine
the two reports; however, if the reports
are combined, the title of the combined
document must make it clear that both
the annual fire safety report and the
annual security report are included to
give both reports equal emphasis and to
clarify that the fire safety provisions are
separate from the crime provisions. An
institution that chooses to publish the
reports separately must provide
information in each report about how to
directly access the other report to aid
students and parents in locating and
comparing information across
institutions.

Annual Fire Safety Report—Definitions
of Terms (§ 668.49(a))

Statute: Section 485(i)(1) of the HEA,
as amended by section 488(g) of the
HEOA, specifies that the annual fire
safety report must contain statistics
concerning the number of fires in the
institution’s on-campus housing
facilities; the cause of each fire; the
number of injuries and deaths related to
each fire; and the value of property
damage caused by each fire.
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Additionally, the annual fire safety
report must include a description of
each on-campus student housing facility
fire safety system and the number of
regular mandatory supervised fire drills.

Current Regulations: None.

Proposed Regulations: We are
proposing to add new § 668.49(a) to
define the following terms relevant to
the fire safety reporting requirements:

e Cause of fire: The factor or factors
that give rise to a fire. The causal factor
may be, but is not limited to, the result
of an intentional or unintentional
action, mechanical failure, or act of
nature.

e Fire: Any instance of open flame or
other burning in a place not intended to
contain the burning or in an
uncontrolled manner.

e Fire drill: A supervised practice of
a mandatory evacuation of a building for
a fire.

e Fire-related injury: Any instance in
which a person is injured as a result of
a fire, including an injury sustained
from a natural or accidental cause,
while involved in fire control,
attempting rescue, or escaping from the
dangers of a fire. The term ‘‘person”
may include students, faculty, staff,
visitors, firefighters, or any other
individuals.

e Fire-related death: Any instance in
which a person (1) is killed as a result
of a fire, including death resulting from
a natural or accidental cause while
involved in fire control, attempting
rescue, or escaping from the dangers of
a fire; or (2) dies within one year of
injuries sustained as a result of a fire.

e Fire-safety system: Any mechanism
or system related to the detection of a
fire, the warning resulting from a fire, or
the control of a fire. This may include
sprinkler systems or other fire
extinguishing systems; fire detection
devices; stand-alone smoke alarms;
devices that alert one to the presence of
a fire, such as horns, bells, or strobe
lights; smoke-control and reduction
mechanisms; and fire doors and walls
that reduce the spread of a fire.

e Value of property damage: The
estimated value of the loss of the
structure and contents, in terms of the
cost of replacement in like kind and
quantity. This estimate should include
contents damaged by fire, and related
damages caused by smoke, water, and
overhaul; however, it does not include
indirect loss, such as business
interruption.

Reasons: We have added these
definitions to enable comparability
across institutions of the statistics that
institutions are required to report under
section 485(i)(1) of the HEA. The
definitions for cause of fire, fire-related

injury, fire-related death, and value of
property damage were drawn largely
from the National Fire Incident
Reporting System (NFIRS), a standard
national reporting system used by U.S.
fire departments to report fires and
other incidents. The non-Federal
negotiators recommended, and we
agreed, that we should use the NFIRS
definitions to remain consistent with
definitions already used in the field.
The definition of fire drill was
developed to capture the HEA
requirement that institutions report
regular, mandatory, supervised fire
drills. Further, the definition of fire
safety system was developed through
collaboration with experts in the fire
safety field, who advised that the
definition should include the variety of
systems and mechanisms used to detect
and alert someone to the presence of a
fire, reduce the spread of fire, and
control and reduce the amount of smoke
from a fire.

The committee discussed the
definition of fire at length. Generally,
the negotiators agreed that the critical
elements of a reportable fire are that it
occurs in a place not intended to
contain the fire or involves any burning
that is not under control. For instance,
under these proposed regulations, a fire
in a trash can would count as a fire for
reporting purposes, even if the fire was
still under control, because a trash can
is not intended to contain a fire. A lit
candle, by contrast, while possibly
against the institution’s policies for
candles in dorms, would not generally
be considered a reportable fire, as it is
in a place intended to contain the fire
and is under control. However, if the
flame from a lit candle were to spread
and become uncontrolled, it would be
considered a reportable fire. The
definition of fire is also intended to
capture situations in which there is
burning (not necessarily an open flame)
that might easily become a fire, such as
a smoldering couch. Burning or other
flames can easily become a fire, at great
risk to students and other individuals.

Annual Fire Safety Report—Statistics
(§668.49(b) and (c))

Statute: Section 485(i)(1), as amended
by section 488(g) of the HEOA, requires
an institution to include in its annual
fire safety report statistics on the
number of fires and the cause of each
fire; the number of injuries related to a
fire that resulted in treatment at a
medical facility; the number of deaths
related to a fire; and the value of
property damage caused by a fire.
Section 485(i)(2) of the HEA requires
that an institution report these statistics
to the Secretary.

Current Regulations: None.

Proposed Regulations: Proposed
§668.49(b)(1) would require an
institution to report the statistics that it
submits to the Department in its annual
fire safety report. The institution would
have to provide data for the three most
recent calendar years for which data are
available. Proposed § 668.49(c) would
delineate the statutorily required
statistics.

Reasons: The proposed regulations
would implement the statutory
requirements. The majority of the
committee supported the position that
institutions should report statistics for
the three most recent calendar years to
remain consistent with current reporting
requirements for crime statistics under
§668.46(c). Moreover, the three year
time frame will better enable consumers
to compare statistics across institutions
while helping to identify trends in the
data. This reporting requirement would
be phased in beginning with the
collection of statistics for calendar year
2009 in the October 1, 2010 Annual Fire
Safety Report. Data would be collected
for three subsequent calendar years
until three years are represented. The
first report to contain the full three years
of data would be the report due on
October 1, 2012.

Annual Fire Safety Report—Description
of Policies (§ 668.49(b))

Statute: Section § 485(i)(1) of the
HEA, as amended by section 488(g) of
the HEOA, requires that, in its annual
fire safety report, an institution must
include a description of each on-campus
student housing facility fire safety
system, including fire sprinkler systems;
the number of regular mandatory
supervised fire drills; the institution’s
policies on portable electrical
appliances, smoking, and open flames;
procedures for evacuation; fire safety
education and training program
policies; and plans for future
improvements in fire safety, if
applicable.

Current Regulations: None.

Proposed Regulations: Proposed
§668.49(b) would outline the elements
that an institution must disclose in its
annual fire safety report, including:

e The fire statistics required by
paragraph 485(i)(1)(A) of the HEA;

¢ A description of each on-campus
student housing facility fire safety
system;

e The number of fire drills held
during the previous calendar year;

¢ Policies or rules on portable
electrical appliances, smoking, and
open flames in student housing
facilities;
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e Procedures for evacuation of
student housing facilities in the case of
a fire;

¢ Policies on fire safety education and
training programs provided to students,
faculty, and staff, including a
description of the procedures that
students and employees should follow
in the case of a fire;

¢ For purposes of including a fire in
the statistics in the annual fire safety
report, a list of the titles of each person
or organization to which students and
employees should report that a fire has
occurred; and

e Plans for future improvements in
fire safety, if determined necessary by
the institution.

Reasons: These proposed regulations
would implement the statutory
requirements for the annual fire safety
report, and specify that an institution
must include: (1) A description of the
procedures that students and employees
should follow in the case of a fire, and
(2) procedures for reporting fires that do
not require a call to the fire department,
for instance, those that are discovered
after the fact and are no longer a threat
to safety. In response to concerns
expressed by some negotiators that all
fires, even those that have already been
put out, should be included in reported
statistics, the proposed regulations
would require institutions to provide a
list of the titles of each person or
organization to which such fires should
be reported.

Fire Log (§ 668.49(d))

Statute: Section 485(i)(3) of the HEA,
as amended by section 488(g) of the
HEOA, requires an institution that
maintains an on-campus student
housing facility to maintain a log of all
fires that occur in on-campus student
housing facilities, including the nature,
date, time, and general location of each
fire. An institution must make annual
reports to the campus community on
such fires.

Current Regulations: None.

Proposed Regulations: Proposed
§668.49(d) would specify that an
institution that maintains an on-campus
student housing facility must maintain
a written and easily understood fire log
that records, by the date that the fire
was reported, any fire that occurred in
an on-campus student housing facility.
The log would have to include the
nature, date, time, and general location
of each fire. Further, the proposed
regulations would specify that additions
or changes to the log must be made
within two business days of the receipt
of the information, and require that the
log be available for public inspection for
the most recent 60-day period. Any

portion of the log older than 60 days
must be made available within two
business days of a request for
inspection. Finally, the proposed
regulations would also implement the
statutory requirement that an institution
make an annual report to the campus
community on the fires recorded in the
fire log; however, the proposed
regulations specify that this requirement
may be satisfied by the annual fire
safety report described in proposed
§668.49(b).

Reasons: The proposed regulations
would implement the statutory
requirement that an institution record
all reportable fires in a fire log. Many of
the negotiators recommended that
institutions have flexibility in
maintaining this log. Therefore, we have
not specified a format for the log, and
we would allow institutions to
determine whether to combine the
annual report to the campus community
on the fires in the fire log with the
annual fire safety report. Many
negotiators also recommended, and we
agreed, that the fire log follow the
requirements for the crime log. As a
result, we have specified requirements
for how information in the fire log
should be updated, in accordance with
the long-standing requirements for the
crime log described in § 668.46(f).

Financial Assistance for Students With
Intellectual Disabilities

Intellectual Disabilities

Institutional Eligibility and Eligible
Program (§§ 600.2, 600.4, 600.5, 600.6,
and 668.8)

Statute: Section 485(a)(8) of the
HEOA added section 484(s) to the HEA
to provide that a student with
intellectual disabilities who enrolls in a
comprehensive transition and
postsecondary program is eligible to
receive title IV, HEA program funds
under the Federal Pell Grant, FSEOG,
and FWS programs. Under the newly
added provision, the student does not
have to be a high school graduate (or
have obtained a GED, or have passed an
ability-to-benefit test) and does not have
to be enrolled in a program that leads
to a degree or certificate.

Current Regulations: Section 600.2
defines an educational program as a
legally authorized postsecondary
program of organized instruction or
study that, in part, leads to an academic,
professional, or vocational degree, or
certificate, or other recognized
educational credential.

Under the definitions of an institution
of higher education (§ 600.4(a)(2)),
proprietary institution of higher
education (§600.5(a)(3)), and

postsecondary vocational institution

(§ 600.6(a)(2)), the institution is required
to admit as regular students, as defined
in §600.2, only those persons who have
a high school diploma or its equivalent.
In addition, in §§600.4(a)(4),
600.5(a)(5), 600.6(a)(4), and the
definition of an eligible program under
§668.8(c)(1) and (d)(1)(iii), the
institution must provide an educational
program for which it awards a degree,
certificate, or other recognized
credential or that prepares students for
gainful employment in a recognized
occupation.

Proposed Regulations: Proposed
§§600.2 (paragraph (1)(i) of the
definition of educational program),
600.4(a)(4), 600.5(a)(5), and 600.6(a)(4)
would provide that an institution may
provide a comprehensive transition and
postsecondary program for students
with intellectual disabilities. In
addition, proposed § 668.8(n) would
define a comprehensive transition and
postsecondary program as an eligible
program if it is approved by the
Secretary.

Reasons: The proposed regulations
would implement the statutory
requirements by making it clear that an
institution does not jeopardize its
participation in the title IV, HEA
programs by admitting students with
intellectual disabilities who do not have
a high school diploma or its equivalent,
or admitting students with intellectual
disabilities into non-degree or non-
certificate programs. In addition, the
proposed regulations would specify that
a comprehensive transition and
postsecondary program approved by the
Secretary qualifies as an eligible
program.

Scope and Purpose (§ 668.230)

Statute: Section 485(a) of the HEOA
added section 484(s) to the HEA
authorizing the Secretary to develop
regulations allowing students with
intellectual disabilities to be eligible for
funds under the Federal Pell Grant,
FSEOG, and FWS programs. New
section 484(s)(3) of the HEA authorizes
the Secretary to waive any statutory
provision applicable to these programs,
except needs analysis provisions, or
waive any institutional eligibility
provisions, to ensure that students with
intellectual disabilities who enroll in
comprehensive transition and
postsecondary programs remain eligible
for this assistance.

Current Regulations: None.

Proposed Regulations: The proposed
regulations would specify that students
with intellectual disabilities who enroll
in comprehensive transition and
postsecondary programs are eligible for
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assistance under the Federal Pell Grant,
FSEOG, and FWS programs, and would
restate the Secretary’s waiver authority
by providing that, except for provisions
related to needs analysis, the Secretary
may waive any title IV, HEA program
requirement related to these programs or
institutional eligibility.

Reasons: The proposed regulations
would implement the statutory
provisions, and clarify that the
Secretary’s waiver authority may be
used to ensure that students with
intellectual disabilities remain eligible
for Federal Pell Grant, FSEOG, and FWS
program funds.

Definition of a Comprehensive
Transition and Postsecondary Program
(§668.231)

Statute: Section 709 of the HEOA
added section 760 to the HEA to define
a comprehensive transition and
postsecondary program as a degree,
certificate, or non-degree program that—

e Is offered by an institution of higher
education;

¢ Is designed to support students
with intellectual disabilities who are
seeking to continue academic, career
and technical, and independent living
instruction at an institution to prepare
for gainful employment;

¢ Includes an advising and
curriculum structure; and

¢ Requires students with intellectual
disabilities to participate on not less
than a half-time basis, as determined by
the institution, with that participation
focusing on academic components and
occurring through one or more of the
following activities:

e Regular enrollment in credit-
bearing courses with students without
disabilities.

¢ Auditing or participating in courses
with students without disabilities for
which the student does not receive
regular academic credit.

¢ Enrollment in non-credit-bearing,
nondegree courses with students
without disabilities.

e Participation in internships or
work-based training in settings with
students without disabilities.

Current Regulations: None.

Proposed Regulations: Proposed
§668.231 would define a
comprehensive transition and
postsecondary program by
incorporating the statutory provisions,
but would add a provision that the
program would have to be delivered to
students physically attending the
institution. The proposed regulations
would also clarify that the program
must provide opportunities for students
with intellectual disabilities to
participate in coursework and other

activities with students without
disabilities.

Reasons: Proposed § 668.231 would
incorporate the statutory requirements
from section 760 of the HEA except for
the proposed addition and clarification
described in the preceding Proposed
Regulations section. Some of the non-
Federal negotiators initially opposed the
proposed requirement that a
comprehensive transition and
postsecondary program must be
delivered to students physically
attending the institution. The
negotiators argued that students should
have the option of taking distance
courses because they might be unable to
commute to a campus or because some
courses might only be offered online.
Other negotiators and experts in the
field argued that Congress intended for
students with intellectual disabilities to
be integrated into campus life as much
as possible and did not want to allow
distance education to be the sole or
main delivery method. The Department
does not wish to regulate to preclude all
distance courses for students with
intellectual disabilities and may permit
a limited number of courses to be
delivered via distance, as long as the
institution explains why it believes the
course is applicable to, and benefits,
students with intellectual disabilities.
Similarly, we wish to clarify that a
comprehensive transition and
postsecondary program may include an
internship for students or other
activities that are located off-campus—
the physically-attending requirement
does not exclude these activities.

With regard to students participating
in one or more of the identified
activities with students without
disabilities, an institution has the
flexibility to determine the activity or
combination of activities that is best
aligned with student needs and
interests, as long as students with
intellectual disabilities participate in
these activities for at least half the time
that they are enrolled in the program.

Some non-Federal negotiators
suggested that comprehensive transition
and postsecondary programs might offer
multiple ways for students with
intellectual disabilities to participate in
campus life beyond those that are
delineated in the statute. In response,
we propose that a program provide
students with opportunities to
participate in coursework and other
activities with students without
disabilities, such as student
government, clubs, social events, and
sports.

Definition of a Student With an
Intellectual Disability (§ 668.231)

Statute: Section 709 of the HEOA
added section 760 of the HEA to define
student with an intellectual disability as
a student:

e With mental retardation or a
cognitive impairment characterized by
significant limitation in intellectual and
cognitive functioning and adaptive
behavior as expressed in conceptual,
social, and practical adaptive skills; and

e Who is currently, or was formerly,
eligible for a free appropriate public
education (FAPE) (i.e., special
education and related services) under
the Individuals with Disabilities
Education Act (IDEA).

Current Regulations: None.

Proposed Regulations: Proposed
§668.231 would define student with an
intellectual disability as set forth in the
statute, but clarify that a student who
was determined eligible for services
under the IDEA but was home-schooled
or attended private school would also
meet this part of this definition.

Reasons: Proposed § 668.231 would
incorporate the statutory requirements
from section 760 of the HEA except for
the proposed clarification regarding
students who are home-schooled or
attended private school.

While some non-Federal negotiators
felt that the statute could be read to
include students with intellectual
disabilities who are home-schooled or
attended a private school but were not
determined eligible for special
education and related services under the
IDEA, the Department does not believe
that the HEA provides this flexibility.
Under §§612(a)(3), 612(a)(10)(A)@E1)(I)
and 613(a)(1) of the Individuals with
Disabilities Education Act (IDEA) (20
U.S.C. 1221e-3, 1406, 1411-1419; 23
CFR part 304), State educational
agencies (SEAs) and local educational
agencies (LEAs) are required to locate,
identify and evaluate all students with
disabilities within the jurisdiction of the
State and LEA. In addition, under
§614(a)(1)(B) of the IDEA, LEAs and
SEAs must assess students for eligibility
for special education and related
services under the IDEA if requested by
the parent. These are ongoing
responsibilities that extend to all
children residing in the State, or in the
jurisdiction of the LEA, including
children attending private schools. To
qualify for title IV aid pursuant to
§ 484(s) of the HEA, a student should
obtain an IDEA eligibility determination
while the student is still age-eligible for
IDEA services from, (1) for students
attending private elementary and
secondary schools, including home
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schools if home schools are considered
private schools under State law, the
LEA in which the private school is
located, or (2) for students not attending
private elementary and secondary
schools, the LEA that is responsible for
making available a FAPE to the student
(generally, the LEA in which the student
resides).

Program Eligibility (§ 668.232)

Statute: Section 485(a)(8) of the
HEOA adds section 484(s) to the HEA to
establish the eligibility of students with
intellectual disabilities who enroll in
comprehensive transition and
postsecondary programs to receive aid
under the Federal Pell Grant, FSEOG,
and FWS programs.

Current Regulations: None.

Proposed Regulations: Consistent
with current procedures under which an
institution adds an additional program,
an institution that wishes to offer a
comprehensive transition and
postsecondary program would have to
apply and receive approval from the
Secretary under proposed § 668.232.
The proposed regulations outline the
elements that an institution must
include in its application, including:

o A detailed description of the
comprehensive transition and
postsecondary program, addressing all
of the components of the program as
defined in proposed § 668.231;

¢ The policy for determining whether
a student enrolled in the program is
making satisfactory academic progress;

¢ A statement of the number of weeks
of instructional time and the number of
semester or quarter credit hours or clock
hours in the program, including the
equivalent credit or clock hours
associated with noncredit or reduced
credit courses or activities;

e A description of the educational
credential offered or identified outcome
or outcomes established by the
institution for all students enrolled in
the program;

¢ A copy of the letter or notice sent
to the institution’s accrediting agency
informing the agency of its
comprehensive transition and
postsecondary program; and

¢ Any other information the Secretary
may require.

Reasons: Proposed § 668.232 would
incorporate the statutory provisions
from section 484(s) of the HEA. The
Department would use the requested
information to determine whether to
approve the institution’s program for
funding under the Federal Pell Grant,
FSEOG, and FWS programs.

The requirement that an institution
provide a copy of the notice sent to its
accrediting agency is intended only to

ensure that the accrediting agency is
informed that the institution offers or
will offer a comprehensive transition
and postsecondary program. The
accrediting agency would then decide
whether to take any actions.

One of the non-Federal negotiators
felt that an institution should not have
to set up a separate advising and
curriculum structure for students with
intellectual disabilities. The Department
will consider, on a case-by-case basis,
allowing an institution to use an
existing structure based on the
institution’s explanation of how that
structure is applicable to, and benefits,
students with intellectual disabilities.

Other negotiators asked whether the
Department would approve a
comprehensive transition and
postsecondary program developed to
serve the needs of a single student, as
this is already the practice in the field.
The Department will consider, on a
case-by-case basis, whether to approve a
comprehensive transition and
postsecondary program developed to
serve the needs of a single student.
However, an institution would have to
submit a separate application for each
comprehensive transition and
postsecondary program for which it
seeks approval, even if the program is
developed for only one student, as each
would be considered a separate
program.

Student Eligibility (§§ 668.32 and
668.233)

Statute: Section 484(s) of the HEA
specifies that a student with an
intellectual disability must:

¢ Be enrolled or accepted for
enrollment in a comprehensive
transition and postsecondary program
for students with intellectual disabilities
at an institution of higher education;

¢ Be maintaining satisfactory progress
in the program as determined by the
institution, in accordance with
standards established by the institution;
and

e Meet the student eligibility
requirements in sections 484(a)(3), (4),
(5), and (6) of the HEA, under which a
student must not be in default on any
Federal student loans, must have filed a
FAFSA, must be a United States citizen
or national, and, if the student was
convicted of fraud in obtaining funds
under this title, must have repaid those
funds.

Current Regulations: Section 668.32
describes the requirements for student
eligibility for title IV, HEA program
assistance. In part, under this section a
student must:

e Be enrolled for the purpose of
obtaining a degree or certificate;

e Have a high school diploma, a
recognized equivalent of a high school
diploma, or have passed an ability to
benefit test; and

e Be making satisfactory progress
according to the institution’s published
standards for satisfactory progress that
satisfy the provisions of § 668.16(e) and,
if applicable, those under § 668.34.

Proposed Regulations: Proposed
§§668.32(n) and 668.233 would provide
that a student with intellectual
disabilities enrolled in a comprehensive
transition and postsecondary program
may be eligible for title IV, HEA
program assistance under the Federal
Pell Grant, FSEOG, and FWS programs
if—

e The student is making satisfactory
academic progress in accordance with
the institution’s published standards for
students enrolled in the comprehensive
transition and postsecondary program;
and

e The institution obtains a record
from a local or State educational agency
that the student is or was eligible for
special education and related services
under IDEA. If the student’s record does
not indicate that the student has an
intellectual disability, as discussed in
paragraph (1) of the definition of a
student with an intellectual disability in
proposed § 668.231, the institution
would have to also obtain
documentation from another source that
identifies the intellectual disability.

Reasons: The proposed regulations
would implement the statutory
requirements by clarifying that a student
with an intellectual disability is exempt
from the requirements that he or she
have a high school diploma or its
equivalent, and is making satisfactory
academic progress under § 668.16(e) and
§668.34, if applicable. Also, because a
student with an intellectual disability
does not have to be enrolled in a degree
or certificate program, the student
would be eligible for a second Pell Grant
in the same award year if the student
otherwise qualifies for that grant under
proposed §690.67.

With respect to documentation
establishing an intellectual disability,
there was some concern among the
negotiators that institutions would
require updated evaluations that could
be costly or cost prohibitive. Proposed
§668.233 would allow institutions to
accept the most recent documentation,
even if it is more than a few years old.
Also, if available in the student’s record
and to better understand a student’s
abilities and limitations, we encourage
institutions to consider using a student’s
summary of academic achievements and
functional performance, as described in
34 CFR 300.305(e)(3), which includes
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recommendations on how to assist the
student in meeting the student’s
postsecondary goals.

Institutional Information (§ 668.43)

Statute: Section 485(a)(I) of the HEA
specifies that institutions must
disseminate information about special
facilities and services available to
students with disabilities.

Current Regulations: Section 668.43
requires an institution to provide a
description of any special facilities and
services available to disabled students.

Proposed Regulations: Proposed
§668.43(a)(7) would change the phrase
“any special facilities and services” to
“the services and facilities,” and replace
the phrase “disabled students” with
“students with disabilities.”” The
proposed changes would also clarify
that a description of services and
facilities for students with disabilities
must also contain the services and
facilities available for students with
intellectual disabilities.

Reasons: The proposed changes
reflect changes in terminology in the
special education and disability fields.
Further, we wanted to clarify that a
description of the services and facilities
available to students with intellectual
disabilities must be included in the
description of the services and facilities
available to all students with
disabilities.

Part 675 Federal Work-Study
Programs

Definition of Community Services
(§675.2)

Adding the Field of Emergency
Preparedness and Response

Statute: Section 441 of the HEOA
amended the definition of community
services in section 441(c)(1) of the HEA
to include the field of emergency
preparedness and response.

Current Regulations: Section 675.2(b)
provides the definitions of terms for the
FWS Program, including the term
community services. The definition of
community services includes a list of
possible services in fields such as
literacy training and education tutoring
that may be considered community
services under the FWS Program. The
definition does not provide a complete
list of acceptable services, but highlights
certain services that may improve the
quality of life for outside community
residents, particularly low-income
individuals, or solve particular
problems related to their needs.

Proposed Regulations: We propose to
revise the definition of the term
community services in § 675.2(b) to
include the field of emergency

preparedness and response to reflect the
statutory definition.

Reasons: This proposed regulatory
change is needed to conform the
regulatory definition of community
services with section 441(c)(1) of the
HEA.

Conforming FWS Payment
Requirements to the Cash Management
Regulations (§ 675.16)

Handling Minor Prior-Year Charges

Statute: Under Part E—Need Analysis
of the HEA (particularly sections 471
through 473), a student’s need for most
Title IV, HEA program funds for a
period of enrollment during an award
year is determined by subtracting the
expected family contribution (EFC) and
other estimated financial assistance for
that same enrollment period during the
award year from the student’s cost of
attendance for the same period. The cost
of attendance is based on current award
year educational expenses. The EFC is
the amount that can reasonably be
contributed toward meeting the
student’s educational expenses for the
period of enrollment during the award
year for which a need determination is
made. The Title IV, HEA funds are
awarded to defray the educational costs
for the award year.

Current Regulations: Under
§675.16(a)(3)(iv), an institution may use
a student’s current year FWS
compensation to pay for minor prior-
award year charges if the charges are
less than $100, or the charges are $100
or more and the payment of those
charges does not prevent the student
from paying his or her current
educational costs. In either case, the
institution must first obtain the
student’s written authorization. The
cash management requirements in
§668.164(d) for the other title IV, HEA
programs allow an institution to use a
student’s current year title IV, HEA
program funds to pay for minor prior-
year charges if the charges are not more
than $200.

Proposed Regulations: Under the
provisions in proposed § 675.16(b)(1)(ii)
and (b)(2), the FWS regulations are
amended in three ways regarding the
use of current award year FWS funds to
pay prior award year charges. First, the
amount of prior award year charges that
could be paid with current award year
FWS funds would increase to not more
than $200. Second, the FWS provision
that allows an institution to pay for
prior award year charges of $100 or
more would be removed. Finally, we
clarify that the $200 limit applies to all
title IV, HEA program funds that an
institution uses to pay prior-year

charges. For example, if an institution
uses FWS funds in combination with
other title IV, HEA program funds to
credit a student’s account to satisfy
prior award year charges, the total
amount of the funds used must be $200
or less. We note that an institution is
still required to obtain the student’s
written authorization to credit FWS to
the student’s account.

Reasons: The proposed changes are
needed to conform the FWS payment
regulations to the cash management
requirements in § 668.164(d) regarding
the prior award year limit. When the
Department amended the regulations for
minor prior award year charges under
§668.164(d) in November 1, 2007, for
the other title IV, HEA programs, we
failed to make the conforming change
for the FWS Program in § 675.16.

Electronic Disbursements

Statute: The HEA does not address
the issue of electronic disbursement of
FWS or other Title IV, HEA program
funds.

Current Regulations: The current FWS
regulations in § 675.16(a) provide that
an institution may pay a student by
check or similar instrument that the
student can cash on his or her own
endorsement, by initiating an electronic
funds transfer (EFT) to the student’s
bank account, or by crediting the
student’s account at the institution. If an
institution wishes to make an EFT or
credit the student’s account at the
institution, it must obtain the student’s
written authorization. The current FWS
regulations do not allow an institution
to require a student to have a bank
account in order to be paid FWS
compensation. Also, the current FWS
regulations do not address payments
made via a stored-value card.

Proposed Regulations: The proposed
FWS regulations in § 675.16(a)(1) would
adopt the regulations in § 668.164(c) for
the direct payment of FWS
compensation. The provisions for
issuing a check and expanding the use
of EFTs to bank accounts that underlie
stored-value cards and other transaction
devices that already exist for the other
title IV, HEA programs would also apply
to the FWS Program. The proposed
regulations would remove the FWS
requirement that an institution obtain a
student’s written authorization to make
an EFT payment and add a provision
allowing an institution to issue a stored-
value card or similar device. The
proposed regulations continue the
current requirement that an institution
must obtain a student’s written
authorization to credit FWS
compensation to a student’s account at
the institution for any purpose because
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the funds are earnings and holding
those funds without the student’s
permission would be a garnishment of
wages. Finally, the proposed FWS
regulations would allow an institution
to establish a policy requiring students
to provide bank account information or
open an account at a bank of the
student’s choosing, as long as this
policy does not delay the disbursement
of FWS earnings to the student. Thus, if
the student does not comply with the
policy, the institution must still
disburse the funds to the student in a
timely manner in another way. Further,
an institution is not allowed to refuse to
hire a student who does not comply
with the policy to provide bank account
information or open a bank account, nor
to fire him or her for that same reason.
This policy is based on section 445(c) of
the HEA, which states that an
institution may, upon the request of a
student, make a direct deposit to the
student’s account.

Reasons: The proposed regulations
eliminate inconsistencies and otherwise
harmonize the requirements in the FWS
and cash management regulations.
Providing consistency among the title
IV, HEA programs for making direct
payments to students would make the
FWS Program easier for institutions to
administer and make the process easier
for students to understand.

Eliminating Separate Student
Authorizations

Statute: The HEA does not address
the issue of student written
authorizations for crediting FWS funds
directly to the student’s account at the
institution or holding FWS credit
balances on behalf of a student.

Current Regulations: Under
§675.16(a), an institution must obtain
written authorization from the student
to credit the student’s account at the
institution with FWS funds and to hold
a title IV credit balance. The
authorization to credit FWS funds to a
student’s account at the institution must
be separate from any other
authorization. The FWS written
authorization may not be included as
part of a list or in combination with
other types of authorizations signed by
the student, including authorizations for
all the other title IV, HEA programs as
provided in § 668.165. This requirement
for a separate student authorization to
credit FWS funds to a student’s account
also applies to the written authorization
required to hold an FWS credit balance
for the student.

Proposed Regulations: Under the
provisions in proposed § 675.16(d), the
FWS written authorization required to
credit a student’s account at the

institution or the written authorization
required to hold a credit balance for the
student will no longer be required to be
separated from other authorizations.
Reasons: The proposed FWS change
would allow the administrative
collection of the student authorizations
required under the FWS Program for
crediting student accounts and holding
credit balances at the institution to be
combined with the student
authorizations required in § 668.165 for
the other title IV, HEA programs. This
combination of student authorizations
will make the collection process easier
for both the student and the institution.

Terms for the Work Colleges Program
(Subpart C of Part 675)

Statute: The amendments made by the
HEOA to section 448 of the HEA replace
the term work-learning each place it
appears in the statute for the Work
Colleges Program with the term work-
learning-service. In addition, the name
of the comprehensive student work-
learning program that a work college
must have, was changed to the
comprehensive student work-learning-
service program.

Current Regulations: Throughout
subpart C of part 674, the current Work
Colleges Program regulations refer to the
term work-learning or the term
comprehensive work-learning programs
and the term comprehensive student
work-learning program is defined in
§675.41(b).

Proposed Regulations: Under the
proposed changes to the regulations in
subpart C of part 674, the term work-
learning is replaced with the term work-
learning-service each place that it
appears. Further, the name of the
defined term comprehensive student
work-learning program in § 675.41(b)
would be changed to comprehensive
student work-learning-service program.

Reasons: This change is needed to
conform the wording in the Work
Colleges Program regulations to the
wording used in the HEA. The addition
of the word service is important because
it recognizes the value of service as an
intrinsic element and educational
outcome of work that is provided as part
of the overall education program at a
Work College that benefits the college,
the community, and the student. The
word service that was added as part of
the term work-learning-service in the
HEA and now in the proposed
regulations, refers to uncompensated
volunteer service or compensated
service for work performed for the good
of the college community or the external
community beyond the campus. It
includes work performed in the public
interest at a Federal, State, or local

public agency, or at a private nonprofit
organization.

Additional Standards for the Definition
of the Term Work College

Statute: The amendments made by the
HEOA to section 448 of the HEA
amended the definition of work college.
The term work college was amended by
adding additional standards that a
public or private nonprofit institution
must meet to be eligible for this
program. The institution must be a four-
year, degree-granting institution and
must require at least one-half of all of its
full-time students to participate in a
comprehensive student work-learning-
service program. The institution must
continue to have all of its resident
students participate in a comprehensive
student work-learning-service program.
In addition, the institution must require
the students to participate in a
comprehensive student work-learning-
service program for at least five hours
each week or at least 80 hours during
each period of enrollment, except for
summer school, an approved study
abroad program, or an externship
program. A period of enrollment means
a semester, quarter, trimester, or a
similar period.

Current Regulations: Section
675.41(a) defines the term work college.

Proposed Regulations: Under
proposed § 675.41(a), the definition of
work college would now include the
requirement that an institution must be
a four-year, degree-granting institution.
The proposed definition would also
provide that the institution must have at
least one-half of all of its full-time
students participate in the required
comprehensive work-learning-service
program. In addition, all of the students
in that program must participate for a
minimum of five hours each week or a
minimum of 80 hours during each
period of enrollment, except for summer
school, an approved study abroad
program, or an externship program.

Reasons: The proposed additional
requirements are needed to conform the
definition of a work college to the
statutory definition.

Expanding FWS Community Service
Jobs (§§ 675.18(g) and 675.26(d))
Promoting Civic Education and
Farticipation Activities

Statute: The amendments made by the
HEOA to section 443 of the HEA permit
institutions to meet the FWS seven
percent community service expenditure
requirement by using FWS funds to pay
students employed in projects that teach
civics in schools, raise awareness of
government functions or resources, or
increase civic participation.
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If an institution decides to place FWS
students in a community service project
performing civic education and
participation activities, it must to the
extent practicable:

e Give priority to the employment of
FWS students in projects that educate or
train the public about evacuation,
emergency response, and injury
prevention strategies relating to natural
disasters, acts of terrorism, and other
emergency situations; and

¢ Ensure that the FWS students
performing these projects receive the
appropriate training to carry out the
required educational services.

The FWS students employed in
community service projects performing
these civic education and participation
activities may be paid for the time spent
in training and travel. Further, the FWS
students employed in community
service projects performing civic
education and participation activities
may be paid FWS compensation with a
Federal share that exceeds the regular
75 percent limit.

Current Regulations: The current FWS
regulations do not address and promote
civic education and participation
activities as a community service
project.

Proposed Regulations: Section
675.18(g) would be amended to
implement section 443 of the HEA that
promotes the use of FWS funds to
employ FWS students in community
service projects performing civic
education and participation activities.
The proposed regulations would
provide that when a school decides to
have FWS students perform these
activities, to the extent practicable, it
must give priority to the employment of
students participating in projects that
educate or train the public about
evacuation, emergency response, and
injury prevention strategies relating to
natural disasters, acts of terrorism, and
other emergency situations. The
institution, to the extent practicable,
would also have to ensure that the
students receive the appropriate training
to carry out the educational services
required.

Section 675.26(d) would be amended
to implement the requirement in section
443 of the HEA to allow the Federal
share of the compensation paid to FWS
students performing the civic education
and participation activities in
community service projects to exceed
the regular 75 percent limit. These FWS
students may be paid with a Federal
share of up to 100 percent.

Reasons: The proposed changes to the
FWS regulations are needed to add this
new use of FWS funds and to promote
the employment of FWS students in

community service projects performing
civic education and participation
activities. Allowing institutions to pay
FWS students with a Federal share of up
to 100 percent encourages institutions to
place students in community service
projects performing civic education and
participation activities.

We note that the conference language
in the HEOA urges FWS participating
institutions to improve the availability
and quality of community service job
information to students and to improve
their outreach to community service
agencies. The addition of this new use
of FWS funds to have students perform
civic education and participation
activities in community service projects
provides an opportunity for an
institution to make the above requested
improvements and to meet the seven
percent community service expenditure
requirement.

Flexible Use of FWS Funds (§ 675.18(i))

Paying Students Under Certain
Conditions in the Event of a Major
Disaster

Statute: The amendments made by the
HEOA added a new subsection (d) to
section 445 of the HEA. This new
provision allows an eligible institution
located in any area affected by a major
disaster to make FWS payments to
disaster-affected students under certain
limited conditions. The FWS payments
may only be made for the period of
time, not to exceed one academic year,
in which the disaster-affected students
were prevented from fulfilling their
FWS work obligations due to the major
disaster.

Payments may be made to the
disaster-affected students in an amount
equal to or less than the amount of FWS
wages the students would have been
paid had the students been able to
complete the work obligation necessary
to receive the FWS funds. Payments
may not be made to any student who
was not eligible for FWS or was not
completing the work obligation
necessary to receive the FWS funds
prior to the occurrence of the major
disaster. Any payments made to
disaster-affected students must meet the
applicable FWS matching requirements,
unless the Secretary has waived the
matching requirements.

Section 445(d) of the HEA defines the
term “‘disaster-affected student” as a
student enrolled at the institution who
has received the FWS award and earned
FWS wages prior to the occurrence of
the major disaster, was prevented from
working for all or part of the academic
year due to the major disaster, and was
unable to be reassigned to another FWS

job after the major disaster. The
amended HEA also provides that the
term ‘“‘major disaster’” has the meaning
as defined in section 102(2) of the
Robert T. Stafford Disaster Relief and
Emergency Assistance Act (42 U.S.C.
5122(2)).

Current Regulations: The current FWS
regulations do not provide for the
flexibility to pay FWS funds to disaster-
affected students unable to work due to
a major disaster. Under the current
regulations, there is no exception to the
FWS Program requirement that an FWS
student may never be paid FWS funds
until the student has performed the
work and earned those funds.

Proposed Regulations: Section 675.18
would be amended by adding a new
paragraph (i) that allows an institution
located in any area affected by a major
disaster to make FWS payments to
disaster-affected students. However, this
one special exception to the basic
requirement that an FWS student may
not be paid FWS funds until the student
has performed the FWS work has very
specific conditions that must be met.

To apply this limited flexible use of
FWS funds to pay disaster-affected
students an institution must be located
in an area affected by a major disaster.
A major disaster must be declared by
the President. The counties or parishes
covered by the declaration are provided
by the Federal Emergency Management
Agency (FEMA).

The FWS payments may only be made
for the period of time in which the
disaster-affected students were
prevented from completing their FWS
work obligations due to the major
disaster. The period of time cannot
exceed one academic year for this
purpose. The FWS payments made to
disaster-affected students cannot exceed
the amount of FWS wages the students
would have been paid had these
students been able to complete the FWS
work obligation necessary to receive the
FWS funds. The institution in paying
the FWS funds to the disaster-affected
students must make the appropriate
match for the FWS Federal funds,
unless the Secretary has waived the
matching requirements.

The disaster-affected students must
have been eligible for FWS and awarded
FWS prior to the occurrence of the
major disaster. The disaster-affected
students must have earned FWS funds
and be completing the FWS work
obligation prior to the occurrence of the
major disaster. The disaster-affected
students could not have been separated
from their FWS employment prior to the
occurrence of the major disaster. The
major disaster must prevent the FWS
students from working for a portion or



42406

Federal Register/Vol. 74, No. 161/Friday, August 21, 2009 /Proposed Rules

all of the academic year. In addition, the
disaster-affected students must be
unable to be reassigned to other FWS
jobs by the institution after the
occurrence of the major disaster.

Reasons: The proposed changes to the
FWS regulations are needed to add this
new flexibility to pay disaster-affected
students who are unable to work
because of a major disaster. The change
would allow the eligible FWS students
unable to work due to a major disaster
to still receive the FWS funds that they
need to help pay for educational costs.

Part 686 Teacher Education
Assistance for College and Higher
Education (TEACH) Grant Program

TEACH Grant Program
Periods of Suspension (§ 686.41)

Statute: None.

Current Regulations: Section
686.41(a) provides that a TEACH Grant
recipient may be granted a suspension
of the eight-year period required for
completing his or her teaching service
obligation, in a low-income school as a
highly-qualified teacher in a high-need
field, based on a call or order to active
military duty. The suspension ends
upon the completion of that military
service.

Proposed Regulations: A TEACH
Grant recipient who is called or ordered
to active military duty (or his or her
representative) may request a
suspension of the eight-year period in
increments not to exceed three years.
Under proposed § 686.41(a)(2), a request
for a suspension of the eight-year period
may be granted in one-year increments.
Proposed § 686.41(a)(2)(ii) would allow
a suspension of the eight-year period for
no more than three years. Once the
recipient has exceeded the three-year
suspension period, the recipient (or his
or her representative) may request a
discharge of all or a portion of his or her
teaching service obligation.

Reasons: The proposed regulations
would no longer provide an indefinite
delay of the eight-year, service
obligation period to a TEACH Grant
recipient who is called or ordered to
active duty. Instead a TEACH Grant
recipient that exceeds the three-year
suspension period could qualify for a
discharge of all or part of his or her
teaching service obligation as provided
in proposed § 686.42. The proposed
discharge provides a greater benefit than
a suspension of the service obligation to
a TEACH Grant recipient who is called
or ordered to active military duty for
extended periods.

Discharge of Agreement To Serve
(§686.42)

Statute: Section 420N(d)(2) of the
HEA, as amended by the HEOA,
requires the Secretary to establish
categories of extenuating circumstances
under which a TEACH Grant recipient
who is unable to fulfill all or a portion
of his or her teaching service obligation
may be excused from fulfilling that
portion of the teaching service
obligation.

Current Regulations: None.

Proposed Regulations: As provided in
proposed §686.42(c)(2), the recipient
may qualify for a proportional discharge
of his or her service obligation based on
the number of years the recipient has
been called or ordered to active military
duty. The recipient would qualify for a
one-year discharge if the call or order to
active military duty is for more than
three years. Similarly, the recipient
would qualify for a two-year, three-year,
or total discharge if the call or order to
active military duty is for more than
four, five, or six years, respectively.

To obtain the discharge, the recipient
(or his or her representative) would be
required under § 686.42(c)(3) to provide
the Secretary:

o A written statement from his or her
commanding or personnel officer
certifying that the recipient is on active
duty in the Armed Forces, the date on
which that service began, and the date
the service is expected to end; and

e A copy of his or her official military
orders and military identification.

The term Armed Forces would be
defined in §686.42(c)(4) to mean the
Army, Navy, Air Force, Marine Corps,
and Coast Guard.

Finally, under proposed
§686.42(c)(5), the Department would
notify a TEACH Grant recipient or his
or her representative of the decision
reached on his or her request for a
partial or full discharge of the teaching
service obligation. The grant recipient
would be responsible for fulfilling any
teaching service obligation that is not
discharged.

Reasons: The proposed regulations in
§686.41 implement the statutory
requirement in section 420N(d)(2)of the
HEA by providing for a discharge of a
teaching service obligation based on a
call or order to active military duty.

Under current § 686.42(a) and (b), a
TEACH Grant recipient may have his or
her teaching service obligation
discharged upon the recipient’s death or
if he or she becomes totally and
permanently disabled. The Department
believes it would be appropriate to also
provide a discharge of a TEACH Grant
recipient’s teaching service obligation in

cases when the grant recipient cannot
comply with his or her agreement to
teach because of a call or order to active
military duty for an extended period of
time. TEACH Grant recipients who are
called to active military duty for an
extended period of time may return
from their military service with teaching
credentials that are no longer valid, may
require retraining to meet the standards
established by the State before they can
be placed in a teaching position, or may
otherwise encounter difficulties in
obtaining a teaching position that could
be used to fulfill their teaching service
obligation.

Several non-Federal negotiators
believed that additional extenuating
circumstances should also be
considered. Some of them suggested
that we expand the categories of
extenuating circumstances to include
economic hardship. Noting that teachers
were being laid off in a number of areas,
they argued that TEACH Grant
recipients might not be able to find full-
time employment in their high-need
fields due to the current economic
conditions, which they felt might
continue for some time. While we are
sympathetic to these concerns, the
Department believes that, because a
TEACH Grant recipient has eight years
to complete a four-year teaching service
obligation, he or she should still be able
to fulfill that obligation notwithstanding
the fact that he or she may encounter a
temporary hardship in locating a
suitable position.

Part 690 Federal Pell Grant Program

Two Federal Pell Grants in an Award
Year (§§ 690.63(h), 690.64, and 690.67)

Statute: Section 401(b)(5) of the HEA,
as amended by the HEOA, provides that
a student may receive up to two
consecutive Federal Pell Grant
Scheduled Awards during a single
award year if the student is enrolled at
least half-time for more than one
academic year, more than two
semesters, or the equivalent time during
a single award year. The student must
also be enrolled in a certificate,
associate degree, or baccalaureate degree
program. Section 484(s)(3) of the HEA
provides the authority to waive this
provision for students with intellectual
disabilities who enroll in a
comprehensive transition and
postsecondary program.

Student Eligibility for a Second
Scheduled Award (§ 690.67(a))

Current Regulations: The current
regulations provide that the Secretary
announces in the Federal Register
whether an institution may award up to
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a second Federal Pell Grant Scheduled
Award to a student in a particular award
year. An institution may award up to a
second Scheduled Award if a student is
enrolled as a full-time student in an
eligible program that leads to an
associate or baccalaureate degree and
the student has completed the credit
hours and weeks of instructional time in
an academic year leading to his or her
associate or baccalaureate degree
program. If an institution awards a
student a second Scheduled Federal Pell
Grant award, the institution must make
that award to all students who qualify.

Proposed Regulations: The proposed
regulations would amend § 690.67 to
provide that a student would be eligible
for a second Scheduled Award if the
student has earned in an award year at
least the credit or clock hours of the first
academic year of the student’s eligible
program, and is enrolled as at least a
half-time student in a program leading
to a bachelor’s or associate degree or
other recognized educational credential
(such as a postsecondary certificate or
diploma), except as provided in
proposed 34 CFR part 668, subpart O for
students with intellectual disabilities.

Reasons: We are proposing these
requirements to encourage a student to
accelerate the completion of his or her
program of study within a shorter time
period than the regularly scheduled
completion time, i.e., the published
length of the program. Providing up to
two Federal Pell Grants to students for
attendance in all payment periods in an
award year supports this acceleration.
We believe that, by encouraging the
student to complete the credit or clock
hours in the academic year
expeditiously, the benefit of most
students’ second Scheduled Awards
would be maximized.

We initially proposed that a student
would be required to complete the
credit or clock hours of the first
academic year before receiving a second
Scheduled Award or to complete the
credit or clock hours of the first
academic year in the payment period for
which he or she is receiving a payment
from the second Scheduled Award in
the award year. We further proposed to
amend § 690.80 to provide that if the
projected enrollment status of a student
enrolled in a term-based program
changed at any time during a payment
period in which the student is receiving
a payment from a second Scheduled
Award in an award year, the institution
would be required to recalculate the
student’s payment for the payment
period. This recalculation requirement
would ensure that a student who is not
accelerating does not receive the benefit

of a payment from a second Scheduled
Award.

We did not propose any similar
recalculation requirement for clock-hour
and nonterm-credit-hour programs. A
recalculation requirement would not be
relevant to these programs. A student
enrolled in one of these programs must
successfully complete the credit or
clock hours of a payment period to
progress to the next payment period.
Thus, a student is required to earn the
credit or clock hours of the first
academic year to advance to a payment
from a second Scheduled Award.

Some of the non-Federal negotiators
objected to the recalculation
requirements for term-based programs.
These non-Federal negotiators were
concerned that the requirements would
be administratively burdensome. They
also objected to the difference in
treatment compared to the requirements
for recalculations for payments from a
student’s first Scheduled Award in the
award year. In addition, some of these
non-Federal negotiators believed that
the satisfactory academic progress
standards in 34 CFR 668.16(e), as well
as the new limitation under section
401(c)(5) of the amended HEA that a
student’s lifetime eligibility is limited to
nine Scheduled Awards, provided
sufficient minimum standards for
ensuring a student’s advancement in his
or her eligible program. We are not
convinced that the satisfactory progress
standards at most institutions are robust
enough for this purpose or that the
lifetime limitation on eligibility is short
enough to provide a sufficient basis for
encouraging students to complete their
eligible programs in less than the
regularly scheduled completion time.

As aresult of the non-Federal
negotiators objections to the
requirements for recalculations for
changes in enrollment status, we
proposed an alternative approach.
Instead of recalculation, we proposed
that a student in a term-based program
must earn the credit or clock hours in
an academic year before the student
would be eligible for any payment from
a second Scheduled Award. This
proposal would be similar to the current
treatment of students in clock-hour and
nonterm-credit-hour programs.

Some of the non-Federal negotiators
objected to the proposed alternative
approach. They did not believe it was
appropriate to require a student in a
term-based program to earn the credit or
clock hours of the first academic year
for the student to be eligible for a
second Scheduled Award. In addition,
the non-Federal negotiators disagreed
with our understanding that
acceleration means that a student would

complete his or her eligible program in
less than the regularly scheduled period
for completion. The non-Federal
negotiators believed that acceleration
meant that a student was earning
additional credit or clock hours beyond
the first academic year in the award year
without respect to whether the
additional hours were sufficient for the
student to advance significantly toward
the completion of his or her eligible
program. Some of these non-Federal
negotiators believed that the statute
intended acceleration to apply only on
a student-by-student basis. For example,
a student would be accelerating by
completing his or her eligible program
in a shorter period of time than the
student would otherwise have
completed the program without
reference to any objective standard. We
do not agree. We do not believe the
statute limits the implementation of
these requirements in this manner, nor
do we believe that adopting the non-
Federal negotiators’ position would
provide the necessary encouragement
for a student to accelerate the
completion of his or her educational
program.

As an alternative to our proposal, the
non-Federal negotiators again advanced
their belief that the satisfactory progress
standards and the nine-Scheduled-
Award limit were sufficient. However,
they did not provide any further
information on how these requirements
would serve to advance a student’s
acceleration in his or her eligible
program.

Consensus was not reached and the
Department decided to move forward
with the proposal to require a student to
earn the credit or clock hours in the
(first) academic year before the student
would be eligible for any payment from
a second Scheduled Award in the award
year.

Transfer Students (§ 690.67(b))

Current Regulations: None.

Proposed Regulations: The proposed
regulations would provide that an
institution must determine the credit or
clock hours that a transfer student has
earned at a prior institution during the
award year based on the Federal Pell
Grant disbursements that the student
received at the prior institution during
the award year in relation to the
student’s Scheduled Award at that prior
institution. The credit or clock hours
that the student would be considered to
have earned would be in the same
proportion to credit or clock hours in
the current institution’s academic year
as the disbursements that the student
has received at the prior institution in
the award year are in proportion to the
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student’s Scheduled Award at the prior
institution.

If the student’s first Scheduled Award
has been disbursed at institutions
previously attended, the student would
be considered to have completed the
credit or clock hours of the first
academic year in the award year. If less
than the first Scheduled Award has
been disbursed at prior institutions, the
student’s credit or clock hours earned
would be determined by multiplying the

In this case the student would be
considered to have earned 12 semester
hours of the first academic year in the
award year.

Reasons: We are proposing these
changes because we believe that they
limit the administrative burden for
institutions in implementing the
requirements for determining the
eligibility of transfer students.

During negotiated rulemaking, the
non-Federal negotiators noted that our
initial proposal did not address the
eligibility status of transfer students. As
a result, we proposed that, unless the
institution had information to the
contrary such as a transcript from the
other institution, an institution could
determine the credit or clock hours that
a transfer student earned at another
institution during the award year based
on the Federal Pell Grant disbursements
that the student received at the other
institution during the award year in
relation to the student’s Scheduled
Award at that institution. Many of the
non-Federal negotiators were concerned
about the difficulties for institutions
administering the Federal Pell Grant
Program. Specifically, the non-Federal
negotiators were concerned that
transcripts that might be in the
registrar’s office might not always be
readily available to the financial aid
office in a form or process conducive to
implementing these provisions.

Based on the non-Federal negotiators’
concerns, we have revised our proposal
to provide that an institution would rely
solely on assuming the credit or clock
hours earned in an award year based on
the Federal Pell Grant disbursements
received from the student’s Scheduled
Award at another institution.

Special Circumstances (§ 690.67(c))

Current Regulations: None.

Proposed Regulations: The proposed
regulations would provide that a
financial aid administrator may waive

payments of the student’s Scheduled
Award disbursed at a prior institution
during the award year by the number of
credit or clock hours in the current
institution’s academic year and dividing
the product of the multiplication by the
amount of the Scheduled Award at the
prior institution. If the student
previously attended more than one
institution in the award year, the
institution would add the results of the
calculation for each prior institution.

$2,000 disbursement x 24 semester hours

$4,000 Scheduled Award = 12 semester hours

the requirement that a student complete
the credit or clock hours in the student’s
first academic year in the award year if
the administrator determines that the
student was unable to complete the
clock or credit hours in the student’s
first academic year in the award year
due to circumstances beyond the
student’s control. The financial aid
administrator would be required to
make and document the determination
on an individual basis. The proposed
regulations also provide examples of
circumstances that may be considered
beyond the student’s control, such as
withdrawing from classes due to illness,
and those that would not be considered
beyond the student’s control, such as
failing to register for a necessary class to
avoid a particular instructor.

Reasons: During negotiated
rulemaking, the non-Federal negotiators
noted that our initial proposal did not
provide any authority for a financial aid
administrator to consider whether there
were special circumstances affecting a
student’s ability to complete the credits
or clock hours to be eligible for a
payment from a second Scheduled
Award. We agree.

Nonapplicable Credit or Clock Hours
(§690.67(d))

Current Regulations: None.

Proposed Regulations: We are
proposing that, in determining a
student’s eligibility for a second
Scheduled Award in an award year, an
institution may not use credit or clock
hours that the student received based on
Advanced Placement (AP) programs,
International Baccalaureate (IB)
programs, testing out, life experience, or
similar competency measures.

Reasons: A student’s eligibility for a
second Scheduled Award is based, in
part, on the student’s progress in
earning the credits or clock hours of the
first academic year in the award year.
This provision ensures that only those

For example, a transfer student received
$2,000 of his or her first Scheduled
Award of $4,000 while enrolled at a
prior institution. The student’s current
institution defines its academic year, in
part, as 24 semester hours. To determine
the number of credit hours the student
is considered to have earned in the
award year at the prior institution, the
current institution performs the
following calculation:

credits or clock hours earned in the
award year are considered in
determining the student’s eligibility.

Payment Period in Two Award Years
(§690.64)

Current Regulations: Under current
§690.64, if a payment period is
scheduled to occur in two award years,
an institution must consider this
“crossover” payment period to occur
entirely in one award year. In general,
an institution may assign a crossover
payment to either award year. The
assignment, for example, may be on a
student-by-student basis, or the
institution may establish a policy of
assigning the crossover payment period
of all students to the same award year.
If more than six months of a crossover
payment period are scheduled to occur
within one award year, the institution
must assign the payment period to that
award year.

Proposed Regulations: Under
proposed § 690.64, if a student is
enrolled in a crossover payment period
as a half-time or less-than-half-time
student, the current requirements
generally would apply.

If a student is enrolled as a three-
quarter-time or full-time student, an
institution must consider the payment
period to be in the award year in which
the student would receive the greater
payment for the payment period based
on the information available at the time
that the student’s Federal Pell Grant is
initially calculated. If the institution
subsequently receives information that
the student would receive a greater
payment for the payment period by
reassigning the payment to the other
award year, the institution would be
required to reassign the payment to the
award year providing the greater
payment.

A student may request that the
institution place the payment period in
the award year that can be expected to
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result in the student receiving a greater
amount of Federal Pell Grants over the
two award years in which the payment
period is scheduled to occur. If the
student makes that request, the
institution must assign the payment
period to that award year.

Reasons: To the extent practicable, we
believe that a crossover payment period
should be assigned in a way that
maximizes a student’s eligibility over
the two award years in which the
payment period is scheduled to occur.

Initially, we proposed that a crossover
payment period should be assigned to
the award year in which the student
receives the greater payment for the
payment period based on the
information available to the institution
at the time of disbursement. If,
subsequent to that date, the institution
determines that the student would
receive a greater payment for the
payment period by reassigning the
payment to the other award year, the
institution may reassign the payment
period to the other award year.

The non-Federal negotiators objected
to the mandatory assignment of a
crossover payment period to the award
year with the higher payment. They
objected because, based on the student’s
enrollment status in a term-based
program, there may be a decrease in the
overall amount the student would
receive for the two award years of the
crossover payment period. For example,
a student is enrolled in a traditional
semester-based program with an
academic year that is defined, in part, as
24 semester hours. The student attends
half-time, 6 semester hours, for a
summer term that must be assigned to
the second award year due to the higher
payment and enrolls for 12 semester
hours in the fall semester. The student
would not have earned the semester
hours of the first academic year at the
end of the fall semester. When the
student enrolls full-time in the spring
semester, the student is not yet eligible
for a payment from the second
Scheduled Award. Thus, the student
would receive only the remaining one-
fourth of his or her first Scheduled
Award, instead of a full payment of one-
half of a Scheduled Award. However, if
the student’s summer crossover
payment period were assigned to the
first award year of the crossover
payment period, the student would be
eligible for a full payment of one-half of
a Scheduled Award for that following
spring semester. The difference for the
spring semester between a payment of
one-fourth of a Scheduled Award under
the first approach, and one-half of a
Scheduled Award under the second
approach, would usually more than

make up for the generally smaller
amount that the student would receive
for the summer term if it were assigned
to the first award year.

In addition, the non-Federal
negotiators believed that determining
the higher payment for the crossover
payment period at the time of
disbursement created significant
administrative difficulties, since the
higher disbursement amount might be
determined not only by a change in the
Scheduled Award for the award year,
but also by a change in a student’s
expected family contribution (EFC). As
an alternative, they suggested that the
determination of the higher amount be
set based solely on the higher Payment
or Disbursement Schedule. They
believed that this approach would not
require a financial aid administrator to
track changes in a student’s EFC.

As a result of the non-Federal
negotiators’ concerns regarding the
assignment of crossover payment
periods for term-based programs, we
provided an alternative proposal that is
the basis for these proposed regulations.
In the case of a half-time student or less-
than-half-time student, we do not
believe the difference in the payments
from each award year for a crossover
payment period will usually be a
significant amount. In these situations,
we do not believe it would be necessary
to mandate assignment based on the
higher payment. In addition, in those
circumstances where the assignment by
the institution may not be to the
student’s advantage, the student may
request a determination by the
institution of the assignment that would
provide the student the greater amount
of Federal Pell Grants over the two
award years. The institution must
comply with the student’s request and
must reassign the crossover payment
period if the reassignment would be
expected to provide the student the
greater amount of Federal Pell Grants
over the two award years.

With regard to a student enrolled at
least three-quarter-time, we believe that,
generally, a student would significantly
benefit from a crossover payment period
being assigned to the award year in
which the student would receive the
greater payment for the payment period.
If a student is enrolled at least three-
quarter-time in a crossover payment
period that is assigned to the second
award year, the student would generally
be able to complete the credit hours of
an academic year in the next semester
or next two quarters by taking slightly
more than the minimum course load
required for a full-time student and
would be able to qualify for a full
payment from the second Scheduled

Award in the subsequent spring term.
As in the case of a student enrolled half-
time or less, the student may request
that the institution assign the crossover
payment period to the award year that
would be expected to provide the
student the greater amount of Federal
Pell Grants over the two award years,
and the institution must comply with
the student’s request.

Some of the non-Federal negotiators
were concerned that the time for a
determination of the award year to
which a crossover payment period must
be assigned may prevent institutions
from closing out the earlier of the two
award years in which the crossover
payment period is scheduled to occur.
They suggested that the proposed
regulations include a provision for a
deadline for such determinations. We
agree that an institution must be able to
close out the earlier award year in a
timely manner, but we do not believe a
specific reference is necessary in these
proposed regulations. Sections 690.12,
690.61(b), and 690.83 and 34 CFR part
668.60 already provide the necessary
authorities to establish deadlines for
closing out application processing and
Federal Pell Grant financial reporting
for an award year. If a student’s higher
payment for a crossover payment period
is from the earlier award year, the
application and financial reporting
deadlines would still be applicable. If
the determination occurred subsequent
to those deadlines, no further action
would be required of the institution. If
a student’s higher payment for a
crossover payment period is from the
later award year, the applicable
deadlines would be those for the later
award year.

The Department specifically invites
public comment on the proposal to
require institutions to initially place the
crossover payment period in the award
year that results in the payment of the
higher amount to a student enrolled at
least three-quarter-time (and to allow
the student to request that the payment
period be placed in the other award year
if that placement would be expected to
result in the student receiving a greater
amount of Federal Pell Grant aid over
the two award years in which the
payment period is scheduled to occur).
Further, the Department is interested in
data from past practices and experiences
of institutions in the placement of
crossover payment periods and in
whether, and to what degree, this
proposal will burden or otherwise
adversely affect institutions’
administration of the Federal Pell Grant
Program.
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Payment From Two Scheduled Awards
(§ 690.63(h))

Current Regulations: None.

Proposed Regulations: Under
§690.63(h) of the proposed regulations,
if a student is eligible for the remaining
portion of a first Scheduled Award in an
award year and for a payment from the
second Scheduled Award, the student’s
payment would be calculated using the
annual award for his or her enrollment
status for the payment period. The
student’s payment would be the
remaining amount of the first Scheduled
Award being completed plus an amount
from the second Scheduled Award in
the award year up to the total amount
of the payment for the payment period.

Reasons: In certain circumstances, a
student may, within the same payment
period, be completing his or her
eligibility for the remaining balance of
the first Scheduled Award in the award
year while also having eligibility to
receive a payment from the second
Scheduled Award. We have identified
two circumstances in which a student
may be paid from two Scheduled
Awards in a payment period. One
circumstance would be if the institution
determined, under proposed § 690.67(c),
that a student was unable to earn the
credits in the first academic year due to
special circumstances beyond the
control of the student. The other
circumstance would be that a student
completed the hours of the first
academic year but had not received all
of his or her first Scheduled Award.
This provision would provide guidance
to institutions in calculating a student’s
payment for the payment period in
these circumstances and would ensure
that eligible students receive their
awards.

Maximum Federal Pell Grant for
Children of Soldiers (§ 690.75(e))

Statute: Section 401(f)(4) of the HEA
provides that a student whose parent or
guardian died as a result of performing
military service in Iraq or Afghanistan
after September 11, 2001, is deemed to
have a zero expected family
contribution (EFC) for purposes of the
Federal Pell Grant Program. The HEA
further directs the Secretary of Veterans
Affairs and the Secretary of Defense to
provide necessary information to the
Secretary of Education to carry out this
provision.

Current Regulations: None.

Proposed Regulations: Under
proposed § 690.75(e), a student whose
parent or guardian was a member of the
Armed Forces of the United States and
died as a result of performing military
service in Iraq or Afghanistan after

September 11, 2001, would
automatically receive a zero EFC for
purposes of the Federal Pell Grant
Program if he or she was under 24 years
old or enrolled in an institution of
higher education at the time of the
parent’s or guardian’s death.

Reasons: These proposed regulations
would implement the statutory
provisions. Some of the negotiators
objected to our initial proposal that a
student must have an EFC in the
numerical range that would make a
student eligible for a Federal Pell Grant
to qualify for a maximum Federal Pell
Grant. The negotiators believed that the
Secretary would be adding an additional
student eligibility requirement that the
statute did not provide. Based on the
non-Federal negotiators objections and
our belief that any student should
receive a zero EFC if the student’s
parent or guardian died as a result of
performing military service in Iraq or
Afghanistan after September 11, 2001,
we removed the proposal that a student
must have an initial Federal Pell Grant
EFC that makes him or her eligible in
order to qualify for a zero EFC under
this provision.

The non-Federal negotiators also
objected to the Secretary’s position that
an eligible student would be considered
to have a zero EFC rather than the
maximum Federal Pell Grant Scheduled
Award. We do not agree. The statute
explicitly states that an eligible student
is deemed to have an EFC of zero.

We are not proposing any regulations
in relation to the Secretary of Veterans
Affairs and the Secretary of Defense
providing the necessary information to
the Secretary of Education to carry out
this provision, nor will this provision
require any additional questions on the
Free Application for Federal Student
Aid (FAFSA). Once a student completes
the FAFSA, the Secretary of Education
will perform a data match with the
Department of Defense and the
Department of Veterans Affairs to
confirm that the student had a parent or
guardian who died as a result of
performing military service in Iraq or
Afghanistan after September 11, 2001.

A tentative consensus was reached on
these proposed regulations during the
negotiations.

Part 692 Leveraging Educational
Assistance Partnership Program

LEAP Program—Non-Federal Share
(§692.10)

Statute: Section 415C(b)(10) of the
HEA, as amended by the HEOA,
provides that the non-Federal share of
the amount of student grants or work-
study jobs under the LEAP Program

must be from State funds for the
program and no longer requires that the
non-Federal share must be from a direct
appropriation of State funds.

Current Regulations: Section
692.10(b) references ‘“State-appropriated
funds” in the provisions concerning
how the Secretary determines the
number of students deemed eligible for
purposes of calculating State allotments
under § 692.10(a).

Proposed Regulations: Proposed
§692.10(b) would remove references to
State funds being appropriated funds
and would make technical corrections
in §692.10(a) to reflect that multiple
programs are funded under part 692.

Reasons: This proposal is necessary to
implement section 415C(b)(10) of the
HEA, as amended by the HEOA.

Several members of the LEAP/GAP
subcommittee raised concerns regarding
whether we should define the term
“State funds” to clarify this change to
the nature of the program’s matching
funds. We did not agree that a definition
was necessary. During the subcommittee
discussions, we noted that the term
“State funds” only refers to cash funds,
and this cash may be from State-
appropriated funds or may be from
dedicated State revenues such as
revenues from a State lottery or tuition
revenues at a State’s public institutions
of higher education used to provide
grant aid. The term “‘State funds” would
not include in-kind support to a student
such as a tuition waiver at a public
institution of higher education. “In-
kind” support is not cash. If a State
were to choose to use tuition revenues
at public institutions, or some other
sources of State cash, to meet its non-
Federal share, use of this cash may
affect information that the State must
provide in its application to participate
in the LEAP and GAP programs in
addition to being included in the
amount of funds reported for the non-
Federal share.

In addition, discussions of the LEAP/
GAP subcommittee noted that, in
accordance with 34 CFR 80.24 of the
Education Department General
Administrative Regulations (EDGAR),
other Federal funds generally may not
be used to meet a State’s non-Federal
share nor may a State use the same non-
Federal funds to meet the non-Federal
share of more than one Federal program.
For example, tuition revenues at a
public institution used to meet the non-
Federal share of the LEAP Program may
not be used by the institution to meet
the matching requirement of the FSEOG
Program.
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Notification to Students of LEAP Grant
Funding Sources (§ 692.21(k))

Statute: Section 415C(b)(11) of the
HEA requires that a State notify eligible
students that grants under the LEAP
Program are (1) LEAP Grants and (2) are
funded by the Federal Government, the
State, and, where applicable, other
contributing partners.

Current Regulations: None.

Proposed Regulations: Proposed
§692.21(k) would require that the State
program notify eligible students that
grants under the LEAP Grant Program
are (1) LEAP Grants and (2) are funded
by the Federal Government, the State,
and, where applicable, other
contributing partners.

Reasons: The proposed regulations
generally reflect the statutory language.
Some LEAP/GAP subcommittee
members questioned whether the
regulations should reflect the extent to
which States had flexibility in
implementing this provision. While we
noted in the discussions with the
subcommittee that our intent is to
provide maximum flexibility to the
States in implementing this provision,
we believe the statutory language as
used in the proposed regulations
inherently sets certain minimum
standards.

As was discussed by the
subcommittee members, the State would
need to ensure that students who
receive a LEAP Grant are aware of the
source of those funds. A State would
need to establish a policy that would
define the term “eligible student,” the
State would use the policy to identify
the students that the State would notify
in accordance with the proposed
regulations. A State may consider an
“eligible student” to be all students
submitting an application, thus
including potentially eligible students;
we believe that this approach would
minimize the State’s administrative
burden. A State may consider an
“eligible student” to be students
awarded LEAP Grants, or, at a
minimum, recipients of LEAP Grants.
Also, under the proposed regulations,
notifications must be to individual
students rather than general
notifications; a State may use electronic
media; and a State may rely on
institutions as the agent of the State to
provide the notifications.

Some subcommittee members were
concerned with whether it would be
appropriate to revise the notification to
say that the LEAP Grant ‘“‘may be
funded” by Federal, State, or, for
purposes of the GAP Program, other
contributing partners. We do not believe
such an alteration is appropriate or

necessary. The language in the required
notice would accurately describe, for
example, a grant that consisted solely of
State funds or solely of Federal funds.
In some cases, a State may not
determine actual LEAP recipients at the
time State grants are made, for example,
if a State selects students considered to
have received a LEAP Grant after the
award year has ended. In this
circumstance, the State would be
expected to provide notices at least to
all State grant recipients.

In general, these same considerations
apply to notifications for LEAP Grants
made under the GAP Program in
accordance with proposed
§692.100(a)(8).

Grants for Access and Persistence
Program (Subpart C of Part 692
Consisting of §§ 692.90 Through
692.130)

Statute: Section 415E of the HEA, as
amended by the HEOA, authorizes the
Grants for Access and Persistence (GAP)
Program to assist States in establishing
partnerships to provide eligible students
with LEAP Grants under GAP to attend
institutions of higher education. The
GAP Program replaces the SLEAP
Program previously authorized by
section 415E of the HEA.

Current Regulations: None.

Proposed Regulations: Under
proposed part 692, subpart C, §§ 692.90
through 692.130, we are proposing the
regulations necessary to implement the
GAP Program. The proposed regulations
would—

o Describe the definitions and other
regulations that would apply to the GAP
Program (See §692.92);

e Provide the requirements for
participation in the GAP Program by
students, States, degree-granting
institutions of higher education, early
information and intervention,
mentoring, or outreach programs (early
intervention programs), and
philanthropic organizations or private
corporations (See § 692.93);

e Describe the requirements a State
must satisfy, as the administrator of a
partnership with institutions of higher
education, early intervention programs,
and philanthropic organizations or
private corporations, to receive GAP
Program funds (See § 692.94);

e Describe the requirements that a
State must meet to receive an allotment
under this program, including
submitting an application on behalf of a
partnership and serving as the primary
administrative unit of the partnership
(See §692.100);

e Describe the responsibilities of the
members of a State partnership in a

State that receives a GAP allotment; (See
§692.101)

e Describe how the Secretary would
allot funds to the States (See § 692.110);
e Provide that the State must use at

least 98 percent of the Federal funds
received under the GAP Program to
fund LEAP Grants under GAP and may
use up to two percent of the Federal
funds received for administrative
expenses such as the establishment of a
partnership, early notification to
potentially eligible students and their
families of their potential eligibility for
student assistance including LEAP
Grants under GAP, and issuing to
students preliminary award
notifications (See § 692.112);

¢ Describe the requirements for funds
matching the Federal allotment under
the GAP Program (See §692.113);

e Describe the requirements for
student eligibility under the GAP
Program including that the student
meets the relevant eligibility
requirements in 34 CFR 668.32; has
graduated from secondary school or, for
a home-schooled student, has
completed a secondary education; has
financial need for a grant; and meets any
additional requirements that the State
may require for receipt of a LEAP Grant
under GAP (See §692.120);

e Provide that a State may impose
reasonable time limits for a student to
complete his or her degree (See
§692.120(c)(2)); and

¢ Describe how a participating
institution may request a waiver of
statutory or regulatory requirements that
would inhibit the ability of the
institution to successfully and
efficiently participate in the activities of
the partnership (See § 692.130).

Reasons: These proposed regulations
are necessary to implement the
provisions of section 415E of the HEA,
as amended by the HEOA.

Early Intervention Programs
(§§ 692.94(a)(2)(ii), and 692.101(c))

Statute: Section 415E(c)(3) provides
that a State agency apply for a GAP
allotment with, among others, early
intervention programs located in the
State. Section 415E(c)(4)(C) requires that
an early intervention program in a
partnership must provide direct
services, support, and information
(direct services) to participating
students.

Current Regulations: None.

Proposed Regulations: Proposed
§ 692.94(a)(2)(ii) provides that a State
applying for a GAP allotment must
establish a partnership that includes
new or existing early intervention
programs. Under proposed §692.101(c),
an early intervention program
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administered by a State or private
organization is eligible to establish a
partnership under the GAP Program, if
the program provides direct services,
support, and information to
participating students.

Reasons: These proposed regulations
are necessary to implement section
415E(c)(3) of the HEA and to clarify
what is considered an eligible early
intervention program.

Members of the LEAP/GAP
subcommittee were concerned that the
proposed regulations did not define the
direct services that would be expected.
We did not believe such an expansion
of the regulations is necessary but
agreed to provide further clarification.
Under these proposed regulations, early
intervention services would include, but
would not be limited to, direct services
such as after-school and summer-school
tutoring, test preparation, assistance in
obtaining summer jobs, career
mentoring, a summer-bridge
component, i.e., a precollege campus
experience, and academic, personal and
career counseling. These services may
be provided through electronic media if
the electronic media would be
appropriate to the direct service
provided and would interactively and
directly engage individual students.
Disseminating literature, or providing
informational Web sites, would not
qualify as direct services.

Members of the LEAP/GAP
subcommittee also questioned the
minimum number of early intervention
programs that must be in a State
partnership. Under these proposed
regulations, a State partnership would
be required to have more than one
program that offers an early intervention
component. Section 415E(c)(3) of the
HEA, which the regulations mirror,
refers to early information and
intervention, mentoring, or outreach
programs, suggesting that more than one
of these types of programs must be
included in the GAP Partnership. We
believe the proposed regulations are
consistent with the statute. A State or
private organization that has a single
early intervention program that includes
several components or programs within
its structure would satisfy the
requirement of having more than one
early intervention program.

Persistence to Degree Completion
(§692.100(a)(6))

Statute: Section 415E(c)(1)(B)(vi) of
the HEA provides that a State’s
application for a GAP allotment must
include a description of the steps the
State would take to ensure that students
who receive LEAP Grants under GAP
would persist to degree completion.

Current Regulations: None.

Proposed Regulations: Under
proposed §692.100(a)(6), a State must
include in its application the steps it
plans to take to ensure, to the extent
practicable, that students who receive a
LEAP Grant under GAP would persist to
degree completion.

Reasons: Proposed § 692.100(a)(6) is
necessary to implement section
415E(c)(1)(B)(vi) of the HEA.

Some members of the LEAP/GAP
subcommittee believed that the
proposed regulations should directly
address eligible students attending
nonparticipating institutions of higher
education. We do not agree. For a State
that provides a LEAP Grant under GAP
to an eligible student attending a
nonparticipating institution of higher
education, we would expect the State to
obtain a signed assurance from the
nonparticipating institution. The
nonparticipating institution would
assure the State that it would follow the
State’s plan established in the State’s
GAP application.

Notification to Students of LEAP Grant
Funding Sources (§ 692.100(a)(8))

Statute: Section 415E(c)(1)(B)(viii) of
the HEA requires that a State notify
eligible students that grants are (1)
LEAP Grants and (2) are funded by the
Federal Government; the State; and,
where applicable, other contributing
partners.

Current Regulations: None.

Proposed Regulations: Under
proposed §692.100(a)(8) a State GAP
Program is required to notify eligible
students that the grants they receive
under GAP are LEAP Grants and that
the grants are funded by the Federal
Government; the State; and where
applicable, other contributing partners.

Reasons: Section 415E(c)(1)(B)(viii) of
the HEA for the GAP Program, which
these proposed regulations implement,
is basically the same as section
415C(b)(11) of the HEA for the LEAP
Program. The reasons for these proposed
regulations are the same as those
reasons described for the LEAP Program
proposed regulations as discussed under
proposed § 692.21(k).

For a LEAP Grant under GAP, a State
may include this notification in the
award notification required under
proposed §692.111(e). The notifications
would apply to LEAP Grants under GAP
that are funded by in-kind contributions
as well as those funded by the Federal
allotment or cash contributions to the
non-Federal share.

Recruiting Eligible Students
(§692.101(b)(2))

Statute: Section 415E(c)(4)(B)(1)(I) of
the HEA provides that an institution of
higher education in a GAP partnership
must recruit and admit participating
qualified students and provide
additional grant aid as agreed to with
the State agency.

Current Regulations: None.

Proposed Regulations: Under
proposed §692.101(b)(2), a degree-
granting institution of higher education
that is in a partnership under the GAP
Program must recruit, admit, and
provide institutional grant aid to
participating eligible students as agreed
to with the State agency.

Reasons: The proposed regulations
generally reflect the language in section
415E(c)(4)(B)(1)(I) of the HEA. Some
LEAP/GAP subcommittee members
were concerned that the regulations may
adversely affect the admissions
standards of participating institutions.
We believe that under these proposed
regulations institutions and States
would have broad discretion regarding
what may be included in an agreement,
e.g., there is no requirement that an
institution must waive its admissions
standards.

GAP and SLEAP Allotments (§§ 692.70
and 692.110)

Statute: Section 415E(b) of the HEA,
as amended by the HEOA, provides that
the Secretary makes an allotment under
the GAP Program to each State that
submits an application to meet the costs
of the Federal share of the State’s GAP
Program. The statute requires that, in
making a continuation award for a State,
the Secretary would make an allotment
to the State that is not less than the
allotment made to the State in the
previous fiscal year and further provides
that the Secretary give priority to a State
that applies for an allotment in
partnerships with degree-granting
institutions whose combined full-time
enrollment represents a majority of all
students attending institutions of higher
education in the State.

Section 415E(g) of the HEA, as
amended by the HEOA, provides that
the LEAP Program provisions that are
not inconsistent with GAP requirements
apply to GAP.

For the programs authorized under
part A, subpart 4 of title IV of the HEA,
including the GAP Program, section
415B of the HEA provides that
allotments are based on the ratio that
the number of eligible students in a
State bears to the number of eligible
students in all the States except that no
State may receive less than the State
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received for fiscal year 1979 (1979-1980
award year). Section 415B of the HEA
further provides that any allotted funds
not required by a State may be realloted
to other States in proportion to the
original allotments to these other States.

Section 415A(b) of the HEA, as
amended by the HEOA, provides that
the amount of the annual appropriation
for the LEAP and GAP programs that is
in excess of $30,000,000 must be made
available to carry out the GAP Program.

Section 415E(j) of the HEA, as
amended by the HEOA, provides that
for the two-year period that begins on
August 14, 2008, the date of enactment
of the HEOA, a State may continue to
make grants under the SLEAP Program,
i.e., through the 2010-2011 award year.

Current Regulations: There are no
current regulations for the GAP
Program. Section 692.70 provides that
funds are allotted to States applying
under the SLEAP Program in
accordance with §692.10.

Proposed Regulations: Proposed
§692.110(a)(1) would apply to the GAP
Program the allotment formula
authorized under section 415B of the
HEA and used to allot a State’s Federal
LEAP funds under §692.10(a) for a
fiscal year.

Proposed §692.110(a)(2) would
provide priority to qualifying States by
increasing the number of eligible
students in a State to 125 percent in
determining the ratio for allotting funds
for a fiscal year. This provision would
apply to a State that meets the
requirements under proposed
§692.113(b) for reduced State matching
because the State is applying for an
allotment in partnership with degree-
granting institutions whose combined
full-time enrollment represents a
majority of all students attending
institutions of higher education in the
State.

In some years, sufficient funds may be
available to allot to each State that
participated in the prior fiscal year a
continuation award that is the same
amount of Federal GAP funds as were
allotted in the prior fiscal year, but are
not sufficient both to allot at least the
same amount of Federal GAP funds
allotted in the prior year to these States
and also to allot funds to additional
States in accordance with the ratio used
to allot the States’ Federal LEAP funds
under § 692.10(a). For these
circumstances we are proposing
§692.110(a)(3)(i) that would provide to
each State that participated in the prior
fiscal year a continuation award in the
amount the State received in the prior
fiscal year. From the remaining Federal
GAP funds, new applicants would be
allotted an amount based on the ratio

used to allot the State’s Federal LEAP
funds under § 692.10(a).

Insufficient funds may be available to
allot a continuation award that is at
least the amount of Federal GAP funds
that were allotted to each State in the
prior fiscal year. In this circumstance,
proposed §692.110(a)(3)(ii) would
provide that each State would receive
an allotment that bears the same ratio to
the amount of Federal GAP funds
available as the amount of Federal GAP
funds allotted to each State in the prior
fiscal year bears to the amount of
Federal GAP funds allotted to all States
in the prior fiscal year.

Proposed §692.110(b) provides that
we would reallot funds available for
reallotment in a fiscal year in
accordance with the provisions of
proposed § 692.110(a) that were used to
calculate initial allotments for the fiscal
year.

Proposed §692.110(c) provides that
any funds made available for GAP but
not expended in a fiscal year may be
allotted or reallotted under the LEAP
Program.

Proposed §692.70 would clarify that,
for fiscal year 2010 (2010-2011 award
year), we would allot funds to States
applying under the SLEAP Program in
accordance with §692.10 prior to
calculating allotments to States applying
for GAP funds under proposed subpart
C of part 692.

Reasons: Except to carry out
provisions specific to GAP, we are
proposing to apply the allotment
formulas applicable to the LEAP
Program. This proposal is in accordance
with section 415E(g) of the HEA, as
amended by the HEOA, that provides
that the LEAP Program provisions that
are not inconsistent with GAP
requirements apply to GAP.

Two specific provisions of GAP
would modify the allotment formulas
used for the LEAP Program. One
provision gives priority to States that
apply for an allotment in partnerships
with degree-granting institutions whose
combined full-time enrollment
represents a majority of all students
attending institutions of higher
education in the State. The other
provision provides that a State’s GAP
allotment may not be less than the
allotment made to the State in the
previous year.

We propose to implement the funding
priority in proposed § 692.110(a)(2) by
providing that the State’s enrollment of
eligible students would be 125 percent
of its eligible students in applying the
allotment formula to all States. We
believe that the proposed 125 percent
fulfills the statutory provision while
providing that all eligible States have an

opportunity to qualify for funding under
the allotment formula.

For continuing awards, there may be
a year in which there are sufficient
funds available to allot to each State that
participated in the prior fiscal year the
same amount of Federal GAP funds that
were allotted in the prior fiscal year, but
insufficient funds are available both to
allot the same amount of Federal GAP
funds to these continuing States as in
the prior year and to allot additional
funds to additional States in accordance
with the ratio used to allot the States’
Federal LEAP funds. For these
circumstances, we believe it is in
accordance with the statute to provide
continuing States with the same
allotment as received in the prior fiscal
year as proposed in §692.110(a)(3)(i).
Additional applicants would receive an
allotment based on applying to the
remaining available funds the allotment
formula used to allot the States’ Federal
LEAP funds.

Another circumstance affecting
continuing awards would be a year for
which there are insufficient funds
available to allot a continuation award
that is at least the amount of Federal
GAP funds allotted to each State in the
prior year. Proposed § 692.110(a)(3)(ii)
would provide that we ratably reduce
the allotment of each State in proportion
to its prior year funding. Under this
proposal we would allot to each State an
amount that would bear the same ratio
to the amount of Federal GAP funds
available as the amount of Federal GAP
funds allotted to each State in the prior
fiscal year bears to the amount of
Federal GAP funds allotted to all States
in the prior fiscal year. This proposal
would ensure that, to the extent
practicable, a State with an allotment in
the prior fiscal year would receive, at
least proportionately, the same
allotment as in the prior year.

Proposed §692.110(b) provides that
we would reallot available funds in a
fiscal year in accordance with the
provisions of proposed §692.110(a) that
were used to calculate initial allotments
for the fiscal year, and under proposed
§692.110(c) any funds made available to
GAP but not expended would be
allotted or reallotted under the LEAP
Program. We believe that applying the
provisions for realloting funds as
authorized under section 415B of the
HEA is not inconsistent with the
provisions of GAP and, therefore, must
be applied to GAP allotments in
accordance with section 415E(g) of the
HEA. In addition we believe that it
would be consistent with the provisions
of section 415A(b) of the HEA to allot
or reallot funds under the LEAP
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Program that were previously made
available to GAP but not expended.

We are proposing to amend § 692.70
of the SLEAP Program to implement the
provisions of section 415E(j) of the HEA
for fiscal year 2010 (20102011 award
year). As a practical matter, no State was
able to participate in the GAP Program
in fiscal year 2009 (2009-2010 award
year), and these procedures are
necessary only for fiscal year 2010.

In proposed appendix A to subpart C
of part 692, we are providing a case
study that would illustrate the proposed
requirements for allotting funds under
the GAP Program, including the
provisions implementing the funding
priority, continuation awards, and
SLEAP Program funding during the
transition period of fiscal year 2010 (the
2010-2011 award year) when a State
may continue to participate in the
SLEAP Program in lieu of GAP Program
participation. Apart from State
enrollments for fiscal year 1979 used in
the allotment formula, nothing in the
case study should be considered to
reflect any State’s actual circumstances
or the expected results for any State.

Non-Federal Matching Funds
(§692.113(a)(2))

Statute: Section 415E(b)(2) of the HEA
provides that the non-Federal matching
funds for a State’s GAP Program may be
cash or a noncash, in-kind contribution
that has monetary value and helps a
student meet the cost of attendance at
an institution of higher education.

Current Regulations: None.

Proposed Regulations: Under
proposed §692.113(a)(2), a State may
include cash or in-kind contributions as
non-Federal matching funds of a State
partnership under the GAP Program. An
in-kind contribution must be fairly
evaluated; have monetary value, such as
a tuition waiver; and be considered
estimated financial assistance under 34
CFR 673.5(c).

Reasons: These proposed regulations
would implement the provisions of
section 415E(b)(2) of the HEA.

Members of the LEAP/GAP
subcommittee noted the need to clarify
the qualifying matching funds,
including the in-kind contributions that
may qualify as matching funds to make
LEAP Grants under GAP to eligible
students.

Cash that qualifies as matching funds
may include, but is not limited to, State-
appropriated funds or other State funds
such as funds from a State lottery or
tuition revenue at public institutions of
higher education. Matching cash may
also be grants to students provided by
private institutions or philanthropic
organizations or private corporations.

An in-kind contribution is a noncash
contribution that has monetary value,
such as a tuition waiver, the provision
of room and board, transportation
passes, or other provisions that help a
student meet the cost of attending an
institution of higher education. The
proposed regulations would further
clarify that an in-kind contribution must
be considered to be estimated financial
assistance under 34 CFR 673.5(c). As in
the case of matching cash, matching in-
kind contributions may be provided by
the State, institutions of higher
education, or philanthropic
organizations or private corporations.

Regardless of whether the funds are
cash or are an in-kind contribution,
funds would qualify as matching funds
only if awarded in accordance with the
GAP Program requirements, and the
matching funds would be considered
title IV, HEA program assistance. For
example, if a student receiving a tuition
waiver did not graduate from secondary
school, as required under § 692.120(a)(2)
to qualify as an eligible student for a
LEAP Grant under GAP, the amount of
the tuition waiver could not qualify as
matching funds for the non-Federal
share of a State’s GAP Program nor
would it qualify as title IV, HEA
program assistance. If another student
receiving a tuition waiver graduated
from secondary school and was
otherwise eligible for a LEAP Grant
under GAP, the amount of this other
student’s tuition waiver would qualify
as matching funds for the non-Federal
share of a State’s GAP Program and as
title IV, HEA program assistance.

Nothing in these proposed regulations
would require a State to provide LEAP
Grants under GAP to meet all costs of
attendance. As with LEAP Grants under
subpart A of this part, a State may, for
example, restrict a LEAP Grant under
GAP to meeting a student’s tuition and
fees. The restriction could apply to
funds from both the Federal allotment
and both cash and in-kind contributions
toward the non-Federal share.

In accordance with 34 CFR 80.24 of
EDGAR, generally other Federal funds
may not be used to meet a State’s non-
Federal share nor may a State use the
same non-Federal funds to meet the
non-Federal share of more than one
Federal program. For instance, non-
Federal funds used to match the Gaining
Early Awareness and Readiness for
Undergraduate (GEAR UP) Program may
not be used as matching funds for the
GAP Program because those non-Federal
funds were already used to match
another Federal program. However,
those non-Federal funds would be
included in the State’s base-year and

maintenance of effort requirements
under proposed § 692.100(f) and (g).

Enrollment and the Amount of State
Match (§692.113(b))

Statute: Section 415E(b)(2) of the HEA
provides that the amount of the non-
Federal matching funds for a State’s
GAP Program is based on the full-time
equivalent enrollment of the institutions
of higher education participating in the
State’s partnership.

Current Regulations: None.

Proposed Regulations: Under
proposed §692.113(b), the non-Federal
match of the Federal allotment must be
forty-three percent of the expenditures
under this subpart if a State applies for
a GAP allotment in partnership with
degree-granting institutions of higher
education in the State whose combined
full-time enrollment represents less than
a majority of all students attending
institutions of higher education in the
State, or thirty-three and thirty-four one-
hundredths percent of the expenditures
under this subpart if a State applies for
a GAP allotment in partnership with
degree-granting institutions of higher
education in the State whose combined
full-time enrollment represents a
majority of all students attending
institutions of higher education in the
State.

Reasons: These proposed regulations
would implement the provisions of
section 415E(b)(2) of the HEA. Members
of the LEAP/GAP subcommittee
believed that the number of students
used in determining these percentages
should include both in-State and out-of-
State students. We agree.

Base-year Requirement (§ 692.100(f))

Statute: Section 415E(i) of the HEA
provides that in determining a State’s
share of the costs of the State’s GAP
Program, the State may consider only
those expenditures from non-Federal
sources that exceed the State’s total
expenditures for need-based grants,
scholarships, and work-study assistance
for fiscal year 1999.

Current Regulations: None.

Proposed Regulations: Under
proposed § 692.100(f), the State must
provide an assurance that the non-
Federal funds used as matching dollars
under the State’s GAP Program is in
excess of what the State spent in fiscal
year 1999 on need-based grants,
scholarships, and work-study
assistance.

Reasons: Section 415E(i) of the HEA
and proposed § 692.100(f) are identical
to the base-year provisions for the
previously authorized SLEAP Program.
Proposed §692.100(f) would consider
the same fiscal year 1999 expenditures
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from the same need-based grant,
scholarship, and work-study programs a
State operated in fiscal year 1999. Thus,
the amount of a State’s expenditures in
fiscal year 1999 as determined for the
SLEAP Program would be the same
amount applicable for the State under
these proposed regulations for the GAP
Program.

Maintenance-of-Effort Requirement
(§692.100(g))

Statute: Section 415E(h) of the HEA
provides that the aggregate amount
expended by a State per student, or the
aggregate expenditures by the State, for
funds derived from non-Federal sources,
for the authorized activities under
section 415E(d) of the HEA for the
preceding fiscal year were not less than
the amount expended per student or the
aggregate expenditure by the State for
these authorized activities for the
second preceding fiscal year. The
authorized activities under section
415E(d) of the HEA include making
LEAP Grants under GAP and certain
administrative expenses.

Current Regulations: None.

Proposed Regulations: Under
proposed § 692.100(g), the State must
provide an assurance that it meets the
GAP maintenance-of-effort (MOE)
requirement. Under the GAP MOE
requirement, for the fiscal year prior to
the fiscal year for which the State is
requesting Federal funds, the amount
the State expended from non-Federal
sources per student, or the aggregate
amount the State expended, for all the
authorized activities in §692.111, i.e.,
making LEAP Grants under GAP and
certain administrative expenses for the
GAP Program, will be no less than the
amount the State expended from non-
Federal sources per student, or in the
aggregate, for those activities for the
second fiscal year prior to the fiscal year
for which the State is requesting Federal
funds.

Reasons: Section 415E(h) of the HEA
and proposed § 692.100(g) are
essentially the same as the MOE
provisions for the previously authorized
SLEAP Program except that the GAP
MOE provision is concerned only with
expenditures for GAP program
activities. Because States can only
participate in the GAP Program starting
in the 2010-2011 award year, the total
State expenditures for authorized GAP
activities for the 2008-2009 and 2009-
2010 award years would be zero. A
State’s MOE would not be relevant to
qualifying for a GAP allotment until
fiscal year 2012 (the 2012-2013 award

ear).

Note that although the statute and
regulations refer to funding in terms of

a fiscal year, States receive LEAP,
SLEAP, and GAP funds operationally on
an award year (July 1 through June 30)
basis. Therefore, a State’s MOE and
matching requirements are also
measured on an award year basis.

Student Eligibility—Secondary School
Graduate (§692.120(a)(2))

Statute: Section
415E(d)(2)(B)(i)(V)(bb) of the HEA
provides that a student must graduate
from secondary school to be eligible for
a LEAP Grant under GAP.

Current Regulations: None.

Proposed Regulations: Under
proposed §692.120(a)(2), to be eligible
for a LEAP Grant under GAP, a student
must graduate from secondary school or,
for a home-schooled student, must
complete a secondary education.

Reasons: Proposed § 692.120(a)(2) is
necessary to implement section
415E(d)(2)(B)(i)(V)(bb) of the HEA. We
believe that a home-schooled student
who completes a secondary education
would satisfy the statutory requirement
that a student graduate from secondary
school. However, a student who passed
an approved ability-to-benefit test or
obtained a General Educational
Development (GED) certificate would
not satisfy the statutory provision and
would not qualify as an eligible student
for a LEAP Grant under GAP.

Student Eligibility—State’s Maximum
LEAP Program Award
(§692.120(a)(3)(ii)(B))

Statute: Section 415E(d)(3)(A)(ii) of
the HEA provides that a student is
eligible for a LEAP Grant under GAP if
the student qualifies for the State’s
maximum undergraduate LEAP Grant
under the LEAP Program as authorized
under section 415(C)(b) of the HEA.

Current Regulations: None.

Proposed Regulations: Proposed
§692.120(a)(3)(ii)(B) would provide
that, in an award year in which a
student is receiving an additional LEAP
Grant under GAP, a student’s eligibility
may be based, in part, on qualifying for
a State’s maximum undergraduate
award for LEAP Grants under the LEAP
Program in accordance with subpart A
of part 692.

Reasons: Proposed
§692.120(a)(3)(ii)(B) is necessary to
implement section 415E(d)(3)(A)(ii) of
the HEA. Members of the LEAP/GAP
subcommittee were concerned that a
State’s LEAP Program may not have a
single maximum award amount. They
were also concerned that a student may
qualify for a maximum award but not
receive the maximum amount. We agree
that a student may qualify for the State’s
maximum LEAP Grant under the LEAP

Program in a State that may have more
than one maximum award amount
without qualifying for the highest of the
maximum awards, e.g., a State may have
different maximum awards for
attendance at public and private
institutions. In these cases, a student’s
maximum award is based on the
maximum award amount established for
the applicable category or program
under which the student qualifies. We
agree that a student would meet this
requirement if the student qualifies for
the State’s maximum undergraduate
award but does not actually receive the
full amount of the maximum award.

Executive Order 12866
Regulatory Impact Analysis

Under Executive Order 12866, the
Secretary must determine whether the
regulatory action is “significant” and
therefore subject to the requirements of
the Executive Order and subject to
review by the OMB. Section 3(f) of
Executive Order 12866 defines a
“significant regulatory action” as an
action likely to result in a rule that may
(1) have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities in a material way (also
referred to as an “economically
significant” rule); (2) create serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) materially alter the
budgetary impacts of entitlement grants,
user fees, or loan programs or the rights
and obligations of recipients thereof; or
(4) raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive order.

Pursuant to the terms of the Executive
order, it has been determined this
proposed regulatory action will have an
annual effect on the economy of more
than $100 million. Therefore, this action
is “economically significant” and
subject to OMB review under section
3(0)(1) of Executive Order 12866.
Virtually all of the economic impact
associated with these proposed
regulations flows from proposed
§690.67 (implementing the statutory
provision in section 401(a)of the HEOA)
allowing the award of two Pell Grants in
one year for students who wish to
accelerate their program of study.
Outside of this provision, the cost of
which is driven almost entirely by
explicit statutory requirements, these
proposed regulations would not be
considered “economically significant.”
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The Secretary has assessed the potential
costs and benefits of this regulatory
action and has determined that the
benefits justify the costs.

Need for Federal Regulatory Action

These proposed regulations are
needed to implement provisions of the
HEA, as amended by the HEOA, related
to changes to the Federal grant and
work-study programs, campus safety,
educational programs for students with
intellectual disabilities, copyright
infringement, teach-outs, readmission of
servicemembers, and non-Title IV
revenue.

In general, these regulations simply
restate specific HEOA requirements, in
many cases using language drawn
directly from the statute, or make
technical changes to conform with
statutory requirements or other
regulations. In the following areas, the
Secretary has exercised limited
discretion in implementing the HEOA
provisions in these proposed
regulations:

Definition of baccalaureate liberal
arts programs offered by proprietary
institutions: The Secretary determined
that, to meet the statutory requirement
that an institution offer a program, a
liberal arts program must be an
organized program of study that is
essentially the same for all students,
except that it could include some
elective courses.

Readmission requirements for
servicemembers: The Secretary
determined that the statute applies both
to a student who began attendance at an
institution and left because of service in
the uniformed services and to a student
admitted to an institution who did not
begin attendance because of service in
the uniformed services. The Secretary
defined “promptly readmit” as
readmitting a student into the next class
or classes in the student’s program
unless the student requests a later date
of admission, or unusual circumstances
require the institution to admit the
student at a later date.

Non-title IV revenue requirement (90/
10)—institutional eligibility and
sanctions: The Secretary determined
that an institution has 45 days after the
end of its fiscal year to notify the
Department if it failed the 90/10
requirement.

Non-title IV revenue requirement (90/
10)—calculating revenue percentage:
The Secretary identified types of non-
title IV eligible programs from which an
institution could count, as revenue,
funds paid for students taking those
programs; identified elements to
distinguish an institutional loan from
other student account receivables; and

set criteria to allocate excess loan funds
treated as non-Federal revenue to each
payment period.

Net present value: As discussed more
fully in the net present value discussion
in this preamble, the Secretary
established a formula for institutions to
use in calculating the net present value
of institutional loans made during a
fiscal year for the purpose of counting
those loans as non-Federal revenue. As
an alternative, the proposed regulations
would also allow an institution to use
50 percent of the total amount of loans
it made during the fiscal year as the
NPV, provided that none of these loans
are sold until they have been in
repayment for at least two years.

Institutional plans for improving the
academic program: While requiring
institutions to provide prospective and
enrolled students information about
plans for improving the institution’s
academic program, the Secretary
determined that institutions themselves
are in the best position to determine
what defines a plan, including when a
plan becomes a plan subject to
dissemination under this provision.

Peer-to-peer file sharing/copyrighted
material: The Secretary determined that
in implementing statutory requirements
intended to reduce the unauthorized
distribution of copyrighted material,
institutions must incorporate at least
one technological deterrent; must
inform users that the unauthorized
distribution of copyrighted material is
illegal, what actions constitute illegal
distribution of copyrighted material,
and the potential penalties for doing so;
and must use relevant assessment
criteria to evaluate how effective its
plans are in combating the unauthorized
distribution of copyrighted materials by
users of the institution’s networks.

Consumer Information: The Secretary
determined that institutions must
identify the source of the information
disclosed, as well as the time frames
and methodology associated with that
information; that institutions must
disclose the retention rate as reported to
the Integrated Postsecondary Education
Data System (IPEDS); that, with limited
exceptions, institutions must
disaggregate completion and graduation
rate data by gender, by major racial and
ethnic subgroup, and by whether or not
the institution’s students received
certain types of Federal student aid; and
that, in cases where 20 percent or more
of the certificate- or degree-seeking, full-
time, undergraduate students at an
institution left school to serve in the
Armed Forces, to serve on official
church missions, or to serve with a
foreign aid service of the Federal
Government (such as the Peace Corps),

the institution may recalculate the
completion or graduation rate of those
students by adding the time period of
service to the 150 percent time frame
they normally have to complete or
graduate.

Campus Safety Provisions—Hate
Crime Reporting: The Secretary
determined that the current FBI's Hate
Crime Data Collection Guidelines in the
Uniform Crime Reporting Handbook
should be used to define the hate crimes
to be reported.

Campus Safety Provisions—Definition
of Test: The Secretary defines test for
purposes of emergency response and
evacuation procedures as regularly
scheduled drills, exercises, and
appropriate follow-through activities,
designed for assessment and evaluation
of emergency plans and capabilities.

Campus Safety Provisions—Annual
Security Report/Emergency Response
and Evacuation Procedures: The
Secretary determined that institutions
must include a statement of policy
regarding their emergency response and
evacuation procedures in the annual
security report beginning with the
annual security report distributed by
October 1, 2010. The Secretary
established these emergency response
procedures to ensure institutions are
prepared for an emergency situation on
campus. These procedures include
testing procedures to identify and
improve weaknesses and procedures to
providing emergency information to the
campus and larger community, such as
parents.

Campus Safety Provisions—Timely
Warning and Emergency Notification:
The Secretary determined that a timely
warning must be issued in response to
crimes specified in the regulations and
that an emergency notification is
required in the case of an immediate
threat to the health or safety of students
or employees occurring on campus,
covering a broader scope of situations
than those covered by the timely
warning requirement.

Campus Safety Provisions—Annual
Security Report/Emergency Response
and Evacuation Procedures/Definition
of On-Campus Student Housing Facility:
The Secretary defines the term on-
campus student housing facility to mean
a dormitory or other residential facility
for students that is located on an
institution’s campus, as defined in
§ 668.46(a).

Campus Safety Provisions—Annual
Security Report/Missing Student
Notification Policy: The Secretary
determined that the annual security
report must include information about
missing student policies and
procedures.
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Campus Safety Provisions—Missing
Student Notification Policy: The
Secretary determined that institutional
missing student notification policies
must include a list of the titles of the
persons or organizations to which a
student should be reported missing,
must allow students to register in a
confidential manner a contact person to
be notified within 24 hours if they are
reported missing, must inform students
that their parent or guardian will be
notified if they are under eighteen and
not an emancipated minor, and must
inform students that law enforcement
will be notified within 24 hours if the
student has been determined to be
missing for 24 hours.

Campus Safety Provisions—Annual
Fire Safety Report: The Secretary
included definitions for cause of fire,
fire, fire drill, fire-related injury, fire-
related death, fire-safety system, and
value of property damage to enable
comparability across institutions of the
statistics that institutions are required to
report. Additionally, institutions must
submit statistics to the Department in
their annual fire safety report and must
provide data for the three most recent
calendar years for which data are
available, with reporting requirements
phased in beginning with the collection
of calendar year 2009 statistics for
inclusion in the October 1, 2010 Annual
Fire Safety Report.

Financial Assistance for Students
with Intellectual Disabilities: The
Secretary determined that a
comprehensive transition and
postsecondary program for students
with intellectual disabilities must be
delivered to students who physically
attend the institution and that such a
program must provide opportunities for
students with intellectual disabilities to
participate in coursework and other
activities with students without
disabilities.

Work-Study: The Secretary
determined that written authorizations
from students will no longer be required
before an institution can credit a
student’s account or hold a credit
balance for the student.

TEACH Grant Program Periods of
Suspension and Discharge of Agreement
to Serve: The Secretary determined that
a TEACH Grant recipient’s teaching
service obligation should be discharged
in cases when the recipient cannot
comply with his or her agreement to
teach because of a call or order to active
military duty for an extended period of
time.

Two Federal Pell Grants in an Award
Year: The Secretary determined that a
student would be eligible for a second
Scheduled Award if the student has

earned in an award year at least the
credit or clock hours of the first
academic year of the student’s eligible
program, and is enrolled as at least a
half-time student in a program leading
to a bachelor’s or associate degree or
other recognized educational credential,
except as provided for students with
intellectual disabilities. The Secretary
determined that a financial aid
administrator may, on an individual
basis, waive the requirement that a
student complete the credit or clock
hours in the student’s first academic
year in the award year due to special
circumstances beyond the student’s
control. The Secretary determined that
in calculating a transfer student’s
eligibility to receive a second Scheduled
Award, an institution determines the
credit or clock hours the student has
earned at a prior institution during the
award year based on the Federal Pell
Grant disbursements that the student
received at the prior institution during
the award year in relation to the
student’s Scheduled Award at that prior
institution.

The Secretary determined that if a
student is enrolled as a three-quarter-
time or full-time student, an institution
must consider a crossover payment
period, i.e., a payment period that
occurs in two award years, to be in the
award year in which the student would
receive the greater payment for the
payment period based on the
information available at the time that
the student’s Federal Pell Grant is
initially calculated. If the institution
subsequently receives information that
the student would receive a greater
payment for the payment period by
reassigning the payment to the other
award year, the institution would be
required to reassign the crossover
payment to the award year providing
the greater payment.

A student may request that the
institution place the payment period in
the award year that can be expected to
result in the student receiving a greater
amount of Federal Pell Grants over the
two award years in which the payment
period is scheduled to occur. If the
student makes that request, the
institution must assign the payment
period to that award year.

Maximum Federal Pell Grant for
Children of Soldiers: The Secretary
determined that a student whose parent
or guardian died as a result of
performing military service in Iraq or
Afghanistan after September 11, 2001 is
deemed to have a zero expected family
contribution (EFC) for the Federal Pell
Grant Program.

Regulatory Alternatives Considered

This section addresses the alternatives
that the Secretary considered in
implementing the discretionary portions
of the HEOA provisions. Except where
noted, alternatives considered did not
have a measurable effect on Federal
costs. These alternatives are discussed
in more detail in the Reasons sections
of this preamble related to the specific
regulatory provisions.

Campus-Safety Provisions: In general,
the Secretary adopted alternatives that
maximized the availability of
information provided to students and
parents while avoiding unnecessary
burden on institutions. Specific
examples of this process are discussed
in the Reasons sections accompanying
individual regulatory provisions.

Two Federal Pell Grants in an Award
Year: The Department proposed that a
student would be eligible to receive
payment from a second Scheduled
Award if the student was also
completing the hours of the first
academic year in that payment period.
In conjunction with this provision, the
Department proposed to require
recalculation of a student’s payment for
any payment period in which the
student is receiving a second Scheduled
Award if the projected enrollment status
of a student enrolled in a term-based
program changed. This recalculation
requirement would ensure that a
student who is not accelerating does not
receive the benefit of a payment from a
second Scheduled Award. Non-Federal
negotiators objected to the recalculation
requirements, citing concern that they
would be administratively burdensome
and create a different treatment
compared to recalculations for first
Scheduled Awards. As discussed
extensively above in the Reasons
section related to this provision, the
Department rejected a number of
alternatives proposed by non-Federal
negotiators, because they failed to
encourage a student to accelerate the
completion of his or her program of
study within a shorter time period than
the regularly scheduled completion
time, i.e., the published length of the
program. Consensus was not reached on
this issue.

Maximum Federal Pell Grant for
Children of Soldiers: During the
negotiation of these proposed
regulations, the Department proposed
that a student must have an EFC in the
numerical range that would make a
student eligible for a Federal Pell Grant
to qualify for a zero EFC under this
provision. Non-Federal negotiators
objected that this added an additional
student eligibility requirement not
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provided for in the statute. Based on
this objection and the Department’s
belief that any student with a parent or
guardian who died in Iraq or
Afghanistan after September 11, 2001
should receive a zero EFC, the
Department agreed with the non-Federal
negotiators’ proposed language although
the Department’s alternative would have
cost approximately $450,000 less over
five years than the proposed regulations
that drew consensus.

Non-Federal negotiators also
suggested that recipients should receive
a Maximum Pell Award instead of a
zero EFC. The Department declined on
the basis that it conflicted with the
explicit language of the statute.

TEACH Grant Program Periods of
Suspension and Discharge of Agreement
to Serve: Several non-Federal
negotiators suggested that the
Department should expand the
categories of extenuating circumstances
under which a TEACH Grant recipient
who is unable to fulfill all or a portion
of his or her teaching service obligation
may be excused from fulfilling that
portion of the teaching service
obligation to include economic
hardship, noting that teachers were
being laid off in a number of areas and
TEACH Grant recipients might not be
able to find full-time employment in
their high-need fields due to the current
economic conditions. The Department
rejected this alternative, believing that
the eight-year timeframe to complete the
four-year service requirement is
sufficient to overcome temporary
hardship in locating a suitable position.

Benefits

Benefits provided in these proposed
regulations include greater transparency
for prospective and enrolled students at
institutions participating in the Federal
Student Financial Assistance programs;
increased eligibility for certain
recipients of Federal Student Financial
Assistance program funds; established
requirements under which
servicemembers are readmitted to
participating institutions; established
extenuating circumstances under which
a TEACH Grant recipient may be
excused from fulfilling all or part of his
or her service obligation; expanded use
of FWS funds to permit institutions to
compensate students employed in
projects that teach civics in school, raise
awareness of government functions or
resources, or increase civic
participation; allowing institutions
located in major disaster areas to make
FWS payments to disaster-affected
students; new requirements for
determining how proprietary
institutions calculate the amount and

percent of revenue derived from sources
other than title IV, HEA program funds;
providing that an institution that
conducts a teach-out at a site of a closed
institution may, under certain
conditions, establish that site as an
additional location; amending the
definition of “proprietary institution of
higher education” to include
institutions that provide a program
leading to a baccalaureate degree in
liberal arts, if the institution provided
that program since January 1, 2009, and
has been accredited by a regional
accrediting agency since October 1,
2007, or earlier; providing that the non-
Federal share of LEAP Grants no longer
has to come from a direct appropriation
of State funds; increased information to
LEAP Grant recipients and recipients of
the new GAP program; and the
establishment of the activities, awards,
allotments to States, matching funds
requirements, consumer information
requirements, application requirements,
and other requirements needed to begin
and continue participating in the GAP
Program. In most cases, the Department
lacks data to accurately assess the
impact of these benefits. The
Department is interested in receiving
comments or data that would support a
more rigorous analysis of the impact of
these provisions.

These benefits all flow directly from
statutory changes included in the
HEOA; they are not materially affected
by discretionary choices exercised by
the Department in developing these
regulations. As discussed in greater
detail under Net Budget Impacts, these
proposed provisions result in net costs
to the government of $1,644 million
over 2010-2014.

Costs

Many of the statutory provisions
implemented though this NPRM will
require regulated entities to develop
new disclosures and other materials, as
well as accompanying dissemination
processes. Other proposed regulations
generally would require discrete
changes in specific parameters
associated with existing guidance—such
as changes to FWS cash management
practices and TEACH Grant service
suspension and discharge benefits.

Entities wishing to continue to
participate in the student aid programs
have already absorbed most of the
administrative costs related to
implementing these proposed
regulations. Marginal costs over this
baseline are primarily related to one-
time system changes that, while
possibly significant in some cases, are
an unavoidable cost of continued
program participation. In assessing the

potential impact of these proposed
regulations, the Department recognizes
that certain provisions—such as the
requirement for additional disclosures—
are likely to increase workload for some
program participants. This additional
workload is discussed in more detail
under the Paperwork Reduction Act of
1995 section of this preamble.
Additional workload would normally be
expected to result in estimated costs
associated with either the hiring of
additional employees or opportunity
costs related to the reassignment of
existing staff from other activities. Given
the limited data available, the
Department is particularly interested in
comments and supporting information
related to possible burden stemming
from the proposed regulations.
Estimates included in this notice will be
reevaluated based on any information
received during the public comment
period.

Federal Pell Grant Program:

Statutory changes implemented by
these proposed regulations are
estimated to increase grant awards
under the Federal Pell Grant Program by
$297 million over award year 2009—
2010 and a total of $1,643 million over
five years. This will increase Federal
costs by the same amount.

Statutory changes implemented by
these proposed regulations to grant
children of deceased soldiers a zero EFC
are estimated to increase grant awards
under the Federal Pell Grant Program by
approximately $280,000 over award
year 2009-2010 and a total of $500,000
over five years. This will increase
Federal costs by the same amount.

Because institutions of higher
education affected by these regulations
already participate in the Federal Pell
Grant Program, these schools have
already established systems and
procedures to meet program eligibility
requirements. Accordingly, entities
wishing to continue to participate in the
program have already absorbed most of
the administrative costs related to
implementing these regulations.
Marginal costs over this baseline are
primarily related to one-time system
changes that, while possibly significant
in some cases, are an unavoidable cost
of continued program participation.

Net Budget Impacts

HEOA provisions implemented by
these proposed regulations are
estimated to have a net budget impact
of $297.4 million in 2010 and $1.6
billion over FY 2011-2013. Absent
evidence on the impact of these
regulations on student behavior, budget
cost estimates were based on behavior
as reflected in various Department data
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sets and longitudinal surveys listed
under Assumptions, Limitations, and
Data Sources in this preamble. The
budgetary impact of the proposed
regulations is almost entirely driven by
statutory changes involving the
provision of two Pell Grants in one year.

Assumptions, Limitations, and Data
Sources

Because these proposed regulations
would largely restate statutory
requirements that would be self-
implementing in the absence of
regulatory action, impact estimates
provided in the preceding section reflect
a pre-statutory baseline in which the
HEOA changes implemented in these
proposed regulations do not exist. Costs
have been quantified for five years. In
general, these estimates should be
considered preliminary; they will be
reevaluated in light of any comments or
information received by the Department
prior to the publication of the final
regulations. The final regulations will
incorporate this information in a revised
analysis.

In developing these estimates, a wide
range of data sources were used,
including data from the National
Student Loan Data System; operational
and financial data from Department of
Education systems; and data from a
range of surveys conducted by the
National Center for Education Statistics
such as the 2004 National
Postsecondary Student Aid Survey, the
1994 National Education Longitudinal
Study, and the 1996 Beginning
Postsecondary Student Survey. For the
regulations related to the Federal Pell
Grant Program, the sample file used for
the Pell Grant estimation model is
created from a representative portion of
FAFSA applicants merged to Pell
recipient data from the most current
completed academic year (currently AY
2007-08). The sample data is “‘aged”
using OMB economic assumptions and
applicant growth assumptions to project
future awards. Data from other sources,
such as the Census Bureau, were also
used. Data on administrative burden at
participating schools and third-party
servicers are extremely limited;
accordingly, as noted above, the
Department is particularly interested in
comments in this area.

Elsewhere in this SUPPLEMENTARY
INFORMATION section we identify and
explain burdens specifically associated
with information collection
requirements. See the heading
Paperwork Reduction Act of 1995.

Accounting Statement

As required by OMB Circular A—4
(available at http://

www.Whitehouse.gov/omb/Circulars/
a004/a-4.pdf), in Table 1, we have
prepared an accounting statement
showing the classification of the
expenditures associated with the
provisions of these proposed
regulations. This table provides our best
estimate of the changes in Federal
student aid payments as a result of these
proposed regulations. Expenditures are
classified as transfers from the Federal
government to student loan borrowers
(for expanded loan discharges, teacher
loan forgiveness payments).

TABLE 1—ACCOUNTING STATEMENT:
CLASSIFICATION OF ESTIMATED EX-
PENDITURES (IN MILLIONS)

Category Transfers
Annualized Monetized | $297.4 million in
Transfers. 2010.
From Whom To Federal Government
Whom? To Student Loan

Borrowers.

Clarity of the Regulations

Executive Order 12866 and the
Presidential memorandum ‘Plain
Language in Government Writing”
requires each agency to write
regulations that are easy to understand.

The Secretary invites comments on
how to make these proposed regulations
easier to understand, including answers
to questions such as the following:

o Are the requirements in the
proposed regulations clearly stated?

e Do the proposed regulations contain
technical terms or other wording that
interferes with their clarity?

¢ Does the format of the proposed
regulations (grouping and order of
sections, use of headings, paragraphing,
etc.) aid or reduce their clarity?

e Would the proposed regulations be
easier to understand if we divided them
into more (but shorter) sections? (A
“section” is preceded by the symbol
“§”” and a numbered heading; for
example, § 682.209 Repayment of a
loan.)

e Could the description of the
proposed regulations in the
“Supplementary Information” section of
this preamble be more helpful in
making the proposed regulations easier
to understand? If so, how?

¢ What else could we do to make the
proposed regulations easier to
understand?

To send any comments that concern
how the Department could make these
proposed regulations easier to
understand, see the instructions in the
ADDRESSES section of this preamble.

Regulatory Flexibility Act Certification

The Secretary certifies that these
proposed regulations would not have a
significant economic impact on a
substantial number of small entities.
These proposed regulations would affect
institutions of higher education that
participate in Title IV, HEA programs
and individual students and parents.
The U.S. Small Business Administration
Size Standards define institutions and
lenders as “small entities” if they are
for-profit or nonprofit institutions with
total annual revenue below $5,000,000
or if they are institutions controlled by
governmental entities with populations
below 50,000. A significant percentage
of the institutions participating in the
Federal student loan programs meet the
definition of “small entities.” For these
institutions, the new requirements
imposed under the proposed regulations
are not expected to impose significant
new costs. The impact of the proposed
regulations on individuals is not subject
to the Regulatory Flexibility Act.

The Secretary invites comments from
small institutions and lenders as to
whether they believe the proposed
changes would have a significant
economic impact on them and, if so,
requests evidence to support that belief.

Paperwork Reduction Act of 1995

Proposed §§ 668.14, 668.18, 668.23,
668.28, 668.41, 668.43, 668.45, 668.46,
668.49, 668.232, 668.233, 686.41,
686.42, 690.63, 690.64, 690.67, 690.75,
692.21, and 692.100, 692.101, 692.111
contain information collection
requirements. Under the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)), the Department of Education
has submitted a copy of these sections
to the Office of Management and Budget
(OMB) for its review.

Section 600.5(a)(5)—Definition of
Baccalaureate Liberal Arts Programs
Offered by Proprietary Institutions

The proposed change to § 600.5(a)(5)
would add to the definition of
proprietary institution of higher
education, an institution that provides a
program leading to a baccalaureate
degree in liberal arts that the institution
has provided since January 1, 2009, so
long as the institution has been
accredited by a recognized regional
accreditation agency or organization
since October 1, 2007, or earlier. This
proposed change in the definition of a
proprietary institution does not impact
burden.

While the current regulations point to
OMB 1840-0098, we estimate that there
is no change in burden associated with
this section of the regulations as
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reported under the redesignated OMB
Control Number 1845-0012.

Section 668.14(b)(31)—Institutional
Requirements for Teach-Outs/Eligibility
and Certification Procedures

The proposed regulations in
§668.14(b)(31) are amended to require
an institution to submit a teach-out plan
to its accrediting agency whenever (1)
the Department or their accrediting
agency initiates an LS&T, or an
emergency action against the institution,
as required by statute; (2) the
institution’s State licensing or
authorizing agency revokes the
institution’s license or legal
authorization to provide an educational
program; (3) the institution intends to
close a location that provides 100
percent of at least one program; or (4)
the institution otherwise intends to
cease operations.

While the current regulations in
§668.14 point to OMB 1840-0537, we
estimate that the proposed changes in
§668.14 will increase burden by 160
hours for institutions under the
redesignated OMB Control Number
1845-0022.

Section 668.18—Readmission
Requirements for Servicemembers

The proposed § 668.18 of the
regulations include the general
requirements that an institution may not
deny readmission to a servicemember,
but must readmit the servicemember
with the same academic status as when
the student was last admitted to the
institution. The proposed regulations
clarify that the requirements also apply
to a student who was admitted to an
institution, but did not begin attendance
because of service in the uniformed
services. The proposed regulations
specify that the institution must
promptly readmit a student, and would
define “promptly readmit” as
readmitting a student into the next class
or classes in the student’s program
unless the student requests a later date
of admission, or unusual circumstances
require the institution to admit the
student at a later date. The proposed
regulations require the institution to
make reasonable efforts to help the
student become prepared or to enable
the student to complete the program
including, but not limited to, providing
refresher courses at no extra cost and
allowing the student to retake a pretest
at no extra cost. The institution would
not be required to readmit the student
if, after reasonable efforts by the
institution, the student is still not
prepared to resume the program at the
point where he or she left off, or is still
unable to complete the program.

The proposed regulation requires an
institution to designate one or more
offices for the purpose of receiving
advance notice from students of their
absence from the institution
necessitated by service in the uniformed
services, and notice from students of
intent to return to the institution.
However, such notice would not need to
follow any particular format, nor would
a student have to indicate if the student
intends to return to the institution. Also,
any such notice may be provided by an
appropriate officer of the Armed Forces.
The notice of intent to return may be
provided orally or in writing and would
not need to follow any particular format.
A period of absence from the institution
before or after performing service in the
uniformed services would not count
against the period of uniformed service
which is limited to the five years.

The proposed regulations list the
documentation that support the
institution’s determination for
readmission that a student must submit
with an application for readmission.
The proposed regulations make clear
that the types of documentation
available or necessary will vary from
case to case.

The proposed regulations list the
circumstances that a student’s eligibility
for readmission to an institution would
be terminated.

We estimate that the proposed
changes will increase burden for
students by 384 hours and for
institutions by 1,129 hours for a total
increase in burden of 1,513 hours in
OMB Control Number 1845-NEW1.

Non-Title IV Revenue Requirement (90/
10)

Section 668.28(a)—Calculating the
Revenue Percentage

The proposed regulations in
§668.28(a) implement the statutory
provisions relating to counting revenue
from non-title IV eligible programs.

Regarding institutional loans for
which a net present value (NPV) would
be calculated, the proposed regulations
establish that institutional loans would
have to be credited in-full to the
students’ accounts, be evidenced by
standalone repayment agreements
between students and the institution,
and be separate from enrollment
contracts signed by students.

To count revenue from loan funds in
excess of the loan limits in effect prior
to ECASLA in the allowable revenue
category, the proposed regulations allow
institutions to count the excess amount
on a payment-period basis.

We estimate that the proposed
regulations will increase burden for

institutions; however, these proposed
regulations only define non-title IV
revenue. The burden increase is found
in §668.28(b) and (c) under OMB 1845—
NEW2.

Section 668.28(b)—Net Present Value

The proposed regulation 668.28(b)
defines the NPV as the sum of the
discounted cash flows. Proposed
Appendix C illustrates how an
institution calculates its 90/10 revenue
percentage.

The proposed regulations allow a
simpler alternative to performing the
NPV calculation, by allowing an
institution to use 50 percent of the total
amount of loans it made during the
fiscal year as the NPV. However, as a
condition of using the 50 percent
alternative calculation, if the institution
chooses to use this alternative, it may
not sell any of the associated loans until
they have been in repayment for at least
two years.

We estimate that the proposed
regulations will increase burden for
institutions by 3,087 hours in the new
OMB Control Number 1845-NEW2.

Section 668.28(c)—Non-title IV Revenue
(90/10)

The proposed regulations in
§668.28(c) would remove all of the 90/
10 provisions from 34 CFR 600.5 and
relocate the amended provisions to
subpart B of part 668. The proposed
regulations amend the program
participation agreement to specify that a
proprietary institution must derive at
least 10 percent of its revenue from
sources other than title IV, HEA
program funds. If an institution does not
satisfy the 90/10 requirement, the
proposed regulations require the
institution to notify the Department no
later than 45 days after the end of its
fiscal year that it failed the 90/10
requirement. In keeping with
provisional certification requirements
the current regulations are amended by
adding proposed language to provide
that a proprietary institution’s
certification automatically becomes
provisional if it fails the 90/10
requirement for any fiscal year.

We estimate that the proposed
regulations in § 668.28(c) will increase
burden for institutions by 1 hour in the
new OMB Control Number 1845—-NEW2.

Section 668.23(d)(4)—Audited Financial
Statements

The proposed regulations in
§668.23(d)(4) require that a proprietary
institution must disclose in a footnote to
its financial statement audit the
percentage of its revenues derived from
the title IV, HEA program funds that the
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institution received during the fiscal
year covered by that audit. The
institution must also report in the
footnote the non-Federal and Federal
revenue by source that was included in
the 90/10 calculation.

While the current regulations point to
OMB Control Number 1840-0697, we
estimate that the proposed regulations
in §668.23(d)(4) will increase burden
for institutions by 165 hours for the
redesignated OMB Control Number
1845-0038.

Section 668.43(a)(5)(iv)—Institutional
Plans for Improving the Academic
Program

The proposed regulation in
§668.43(a) amends the information
about the academic program that the
institution must make readily available
to enrolled and prospective students
about any plans by the institution for
improving any academic program at the
institution. An institution would be
allowed to determine what a “plan” is,
including when a plan becomes a plan.

We estimate that the proposed
regulations will increase burden for
institutions by 968 hours in OMB
Control Number 1845—-0022.

Sections 668.14(b) and 668.43(a)—Peer-
to-Peer File Sharing/Copyrighted
Material

Section 668.14(b)(30)—Program
Participation Agreement (PPA)

The proposed regulations require an
institution, as a condition of
participation in a title IV, HEA program,
to agree that it has developed and
implemented plans to effectively
combat the unauthorized distribution of
copyrighted material by users of the
institution’s network without unduly
interfering with the educational and
research use of the network.

An institution’s plan must include:

The use of one or more technology-
based deterrents;

Mechanisms for educating and
informing its community about
appropriate versus inappropriate use of
copyrighted material;

Procedures for handling unauthorized
distribution of copyrighted material,
including disciplinary procedures; and

Procedures for periodically reviewing
the effectiveness of the plans.

The proposed regulations make clear
that no particular technology measures
are favored or required for inclusion in
an institution’s plans, and each
institution retains the authority to
determine what its particular plans for
compliance will be, including those that
prohibit content monitoring.

The proposed regulation requires an
institution, in consultation with the

chief technology officer or other
designated officer of the institution, to
the extent practicable, offer legal
alternatives to illegal downloading or
otherwise acquiring copyrighted
material, as determined by the
institution. The proposed regulations
would also require that institutions (1)
periodically review the legal
alternatives for downloading or
otherwise acquiring copyrighted
material and (2) make the results of the
review available to their students
through a Web site and/or other means.

While the current regulations in
§668.14 point to OMB 1840-0537, we
estimate that the proposed changes in
§668.14(b)(30) will increase burden by
91,120 hours for institutions under the
redesignated OMB Control Number
1845-0022.

Section 668.43(a)(10)—Consumer
Information

The proposed regulations requires
information regarding institutional
policies and sanctions related to the
unauthorized distribution of
copyrighted material be included in the
list of institutional information
provided upon request to prospective
and enrolled students. This information
must (1) explicitly inform enrolled and
prospective students that unauthorized
distribution of copyrighted material,
including peer-to-peer file sharing, may
subject a student to civil and criminal
liabilities; (2) include a summary of the
penalties for violation of Federal
copyright laws; and (3) delineate the
institution’s policies with respect to
unauthorized peer-to-peer file sharing,
including disciplinary actions that are
taken against students who engage in
illegal downloading or unauthorized
distribution of copyrighted materials
using the institution’s information
technology system.

We estimate that the proposed
regulations in § 668.43(a)(10) will
increase burden for institutions by 1,424
hours in OMB Control Number 1845—
0022.

Section 668.41—Reporting and
Disclosure of Information

The proposed regulations in § 668.41
add retention rate information,
placement rate information, and
information on the types of graduate
and professional education in which
graduates of the institution’s four-year
degree programs enroll, to the types of
information that an institution must
provide to its enrolled and prospective
students. When reporting its retention
rate, an institution must disclose the
institution’s retention rate as defined by
and reported to the Integrated

Postsecondary Education Data System
(IPEDS). The institution may use
various sources of retention rate
information and information on types of
graduate and professional education in
which graduates of the institution’s
four-year degree programs enroll (such
as State data systems, surveys, or other
relevant sources). If an actual placement
rate is calculated by the institution, it
must be disclosed. The institution
would have to identify the source of the
information it discloses, as well as the
time frames and methodology associated
with that information.

While the current regulations point to
both OMB 1845-0004 and OMB 1845—
0010, OMB 1845-0010 has been
recently discontinued, therefore, we
estimate that the proposed regulations
will increase burden for institutions
8,541 hours in OMB Control Number
1845-0004.

Section 668.45—Information on
Completion or Graduation Rates

Under the proposed regulations in
§668.45, an institution’s completion
and graduation rate information must be
disaggregated by gender, by each major
racial and ethnic subgroup, and by
whether or not the institution’s students
received certain types of Federal student
aid. The disaggregation by receipt of aid
is categorized by:

Recipients of a Federal Pell Grant;

Recipients of a Federal Family
Education Loan or a Federal Direct Loan
(other than an Unsubsidized Stafford
Loan); and

Recipients of neither a Federal Pell
Grant nor a Federal Family Education
Loan or a Federal Direct Loan (other
than an Unsubsidized Stafford loan).

The institution would report its
completion and graduation rate
information in a disaggregated fashion
only if the number of students in each
category is sufficient to yield
statistically reliable information, and
doing so would not reveal personally
identifiable information about an
individual student.

We estimate that the proposed
regulations will increase burden for
institutions 7,488 hours in OMB Control
Number 1845-0004.

Campus Safety Provisions

Section 668.46(c)(3)—Hate Crime
Reporting

The proposed regulations add the
crimes of “larceny-theft,” “simple
assault,” “intimidation,” and
“destruction/damage/vandalism of
property” to the crimes that must be
reported in hate crime statistics.

Additionally, the proposed regulations
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update the definitions of the terms
“Weapons: carrying, possessing, etc.,”
“Drug abuse violations,” and “Liquor
law violations” which are excerpted
from the Federal Bureau of
Investigation’s Uniform Crime Reporting
Program, to reflect changes made by the
FBI to these definitions in 2004.

We estimate that the proposed
regulations will increase burden for
institutions by 5,695 hours in OMB
Control Number 1845-0022.

Reporting Emergency Response and
Evacuation Procedures

Section 668.46(e)—Timely Warning and
Emergency Notification

The proposed regulations clarify the
difference between the existing timely
warning requirement and the new
requirement for an emergency
notification policy. While a timely
warning must be issued in response to
specific crimes, an emergency
notification is required in the case of an
immediate threat to the health or safety
of students or employees occurring on
campus. The proposed language would
clarify that an institution that follows its
emergency notification procedures is
not required to issue a timely warning
based on the same circumstances;
however, the institution must provide
adequate follow-up information to the
community as needed.

We estimate that the proposed
regulations will increase burden for
institutions by 1,424 hours in OMB
Control Number 1845-0022.

Section 668.46(g)—Emergency Response
and Evacuation Procedures

The proposed regulations outline the
elements that an institution must
include in its statement of policy
describing its emergency response and
evacuating procedures in its annual
security report to include the following:

Procedures to immediately notify the
campus community upon the
confirmation of a significant emergency
or dangerous situation involving an
immediate threat occurring on the
campus.

A description of the process that (1)
confirms that there is a significant
emergency or dangerous situation, (2)
determines the appropriate segment or
segments of the campus community to
receive a notification, (3) determines the
content of the notification, and (4)
initiates the notification system.

A statement that the institution will,
without delay, and taking into account
the safety of the community, determine
the content of the notification and
initiate the notification system, unless
issuing the notification will, in the

professional judgment of responsible
authorities, compromise efforts to assist
a victim or to contain, respond to, or
otherwise mitigate the emergency.

A list of the titles of the persons or
organizations responsible for carrying
out the actions proposed.

Procedures for disseminating
emergency information to the larger
community.

Procedures for testing its emergency
response and evacuation procedures on
at least an annual basis with at least one
test per calendar year, and be
documented, including a description of
the exercise, the date, time, and if it was
announced or unannounced.

We estimate that the proposed
regulations will increase burden for
institutions by 11,390 hours in OMB
Control Number 1845-0022.

Missing Student Procedure

Section 668.41(a)—Definition of On-
Campus Student Housing Facility

The proposed regulations in
§668.41(a) would add a definition of the
term on-campus student housing facility
to mean a dormitory or other residential
facility for students that is located on an
institution’s campus.

The proposed definition would be
added to clarify what is meant by on-
campus student housing facility and to
link the meaning of “‘on-campus” to the
existing regulatory definition of campus
in § 668.46(a), which is used for crime
reporting under § 668.46(c). The
proposed change is to a definition and
does not impact burden.

While the current regulations point to
both OMB 1845-0004 and OMB 1845—
0010, OMB 1845-0010 has recently
been discontinued. We estimate that
there is no change in burden associated
with this section of the regulations as
reported under OMB Control Number
1845-0004.

Section 668.46(b)—Annual Security
Report

The proposed regulations in
§668.46(b) require an institution to
include its missing student notification
policy and procedures in its annual
security report. This would be required
beginning with the annual security
report distributed by October 1, 2010.

We estimate that the proposed
regulations will increase burden for
institutions by 456 hours for an increase
in burden in OMB Control Number
1845-0022.

Section 668.46(h)—Missing Student
Notification Policy

The proposed regulation in
§668.46(h) implements the new

statutory requirements, specifying that a
statement of policy regarding missing
student notification for students
residing in on-campus student housing
facilities must include:

A list of the titles of the persons or
organizations to which students,
employees, or other individuals should
report that a student has been missing
for 24 hours;

A requirement that any official
missing student report be immediately
referred to the institution’s police or
campus security department or, if not
applicable, to the local law enforcement
agency with jurisdiction in the area;

The option for each student to
identify a contact person to be notified
if the student is determined missing by
the institutional police or campus
security department, or the local law
enforcement agency; and

A disclosure that contact information
will be registered and maintained
confidentially.

The proposed regulation further
requires an institution to advise
students who are under 18 and not
emancipated that if the student is
missing it will notify a custodial parent
or guardian in addition to any contact
person designated by the student. All
students must also be advised that,
regardless of whether they name a
contact person, the institution must
notify the local law enforcement agency
that the student is missing, unless the
local law enforcement was the entity
that determined that the student is
missing.

The proposed regulations reflect the
new statutory requirements. These
regulations do not preclude the
institution from contacting the student’s
contact person or the parent
immediately upon determination that
the student has been missing for 24
hours.

We estimate that the proposed
regulations will increase burden for
institutions by 2,423 hours for an
increase in burden in OMB Control
Number 1845-0022.

Fire Safety Standards

Section 668.41(e)—Annual Fire Safety
Report

The proposed regulations provide that
institutions that maintain an on-campus
student housing facility must distribute
an annual fire safety report and to create
publication requirements for the annual
fire safety report that are similar to the
long-standing rules for the annual
security report.

The proposed regulations allow an
institution to publish the annual
security report and the annual fire safety
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report together, as long as the title of the
document clearly states that it contains
both the annual security report and the
annual fire safety report. If an
institution chooses to publish the
reports separately, it would have to
include information in each of the two
reports about how to directly access the
other report.

While the current regulations point to
both OMB 1845-0004 and OMB 1845—
0010, OMB 1845-0010 has recently
been discontinued. The burden
associated with the data collection and
reporting for the annual fire safety
report is reflected in § 668.49 as
reported under OMB Control Number
1845-NEW3.

Section 668.49—Annual Fire Safety
Report

The proposed regulations define the
following terms relevant to the fire
safety reporting requirements: Cause of
fire; Fire; Fire drill; Fire-related injury;
Fire-related death; Fire-safety system;
and Value of property damage.

The proposed regulation requires an
institution to report to the public, the
statistics that it submits to the
Department in its annual fire safety
report. The institution would have to
provide data for the three most recent
calendar years for which data are
available. The first full report to contain
the full three years of data would be the
report due on October 1, 2012.

The proposed regulations outline the
elements that an institution must
disclose in its annual fire safety report,
including: Fire statistics; A description
of each on-campus student housing
facility fire safety system; The number
of regular, mandatory, supervised fire
drills held during the previous calendar
year; Policies or rules on portable
electrical appliances, smoking, and
open flames in student housing
facilities; Procedures for student
housing evacuation in the case of a fire;
Policies on fire safety education and
training programs provided to students,
faculty, and staff; A list of the titles of
each person or organization to which
students and employees should report
that a fire has occurred; and Plans for
future improvements in fire safety.

The proposed regulations specify that
an institution that maintains an on-
campus student housing facility must
maintain a written and easily
understood fire log that records, by the
date that the fire was reported (as
opposed to by the date that the fire
occurred), any fire that occurred in an
on-campus student housing facility. The
log would have to include the nature,
date, time, and general location of each
fire, and require that the log be available

for public. These proposed regulations
also implement the statutory
requirement that an institution make an
annual report to the campus community
on the fires recorded in the fire log;
however, this requirement may be
satisfied by the annual fire safety report
described in proposed § 668.49(b).

We estimate that the proposed
regulations will increase burden for
institutions by 7,283 hours in OMB
Control Number 1845-NEW3.

Financial Assistance for Students With
Intellectual Disabilities

Section 600.5—Proprietary Institution of
Higher Education

The proposed regulation in
§600.5(a)(5)(1)(B)(2)(ii) defines a
proprietary institution of higher
education as one that may have a
comprehensive transition and
postsecondary program as an eligible
program when it is approved by the
Secretary. The proposed change in the
definition of an eligible program does
not impact burden.

While the current regulations in
§600.5 point to OMB 1840-0098, this
information collection has been
discontinued and redesignated to 1845—
0012. We estimate that there is no
change in burden associated with this
proposed change in the regulations.

Section 668.8—Eligible Program

The proposed regulation in §668.8(n)
defines a comprehensive transition and
postsecondary program as an eligible
program when it is approved by the
Secretary. The proposed change in the
definition of an eligible program does
not impact burden.

While the current regulations in
§668.8 point to OMB 1845-0537, this
collection package has been
discontinued; we estimate that there is
no change in burden associated with
this proposed change in the regulations.

Section 668.232—Program Eligibility

The proposed regulations require an
institution that wishes to provide a
comprehensive transition and
postsecondary program to apply and
receive approval from the Secretary. The
proposed regulations outline the
elements that an institution must
include in its application, including: A
detailed description of the
comprehensive transition and
postsecondary program; The policy for
determining whether a student enrolled
in the program is making satisfactory
academic progress; A statement of the
number of weeks of instructional time
and the number of semester or quarter
credit hours or clock hours in the

program; A description of the
educational credential offered or
identified outcome or outcomes
established by the institution for all
students enrolled in the program; A
copy of the letter or notice sent to the
institution’s accrediting agency
informing the agency of its
comprehensive transition and
postsecondary program; and Any other
information the Department may
require. We estimate that the proposed
regulations will increase burden for
institutions by 66 hours in OMB Control
Number 1845-NEW4.

Section 668.233—Student Eligibility

The proposed regulations in § 668.233
provide that a student with intellectual
disabilities enrolled in a comprehensive
transition and postsecondary program
may be eligible for title IV, HEA
program assistance under the Federal
Pell grant, FSEOG, and FWS programs
if: The student is making satisfactory
academic program in accordance with
the institution’s published standards for
students enrolled in the comprehensive
transition and postsecondary program;
and The institution obtains a record
from a local educational agency that the
student is or was eligible for FAPE
under IDEA. If the FAPE record does not
indicate that the student has an
intellectual disability, the institution
would have to obtain documentation
from another source that identifies the
intellectual disability.

We estimate that the proposed
regulations will increase burden for
institutions by 768 hours in OMB
Control Number 1845-NEW4.

Section 668.43(a)(7)—Institutional
Information

The proposed regulation changes the
phrase “any special facilities and
services” to ‘“‘the services and facilities,”
and replaces the phrase “disabled
students” with “students with
disabilities.” The proposed changes
would also clarify that a description of
services and facilities for students with
disabilities must also contain the
services and facilities available for
students with intellectual disabilities.

We estimate that the proposed
regulations will increase burden for
institutions by 44 hours in OMB Control
Number 1845-0022.

Federal Work Study Programs

Section 675.16—Conforming FWS
Payment Requirements to the Cash
Management Regulations

The proposed regulations in
§675.16(b)(1)(ii) and (b)(2), amend the
FWS regulations in three ways regarding
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the use of current award year FWS
funds to pay prior award year charges.
First, the amount of prior award year
charges that could be paid with current
award year FWS funds would increase
to not more than $200. Second, the FWS
provision that allows an institution to
pay for prior award year charges of $100
or more would be removed. Finally, we
clarify that the $200 limit applies to all
title IV, HEA program funds that an
institution uses to pay prior-year
charges. These changes to conform the
FWS payment requirements to the
current cash management regulations do
not impact burden.

We estimate that there is no change in
burden associated with this section of
the regulations under OMB Control
Number 1845-0019.

TEACH Grant Program

Section 686.41—Period of Suspension

The proposed regulations in § 686.41
provide that a TEACH Grant recipient
who is called or ordered to active
military duty (or his or her
representative) may request a
suspension of the eight-year period in
increments not to exceed three years.
Once the recipient has exceeded the 3-
year suspension period, the recipient (or
his or her representative) may request a
discharge of all or a portion of his or her
teaching service obligation.

We estimate that the proposed
regulations will increase burden for
institutions in OMB Control Number
1845-0083. The Department will submit
an 83—C incorporating the changes after
the final regulations have published.

Section 686.42—Discharge of
Agreement To Serve

The proposed regulations in § 686.42
provide that the recipient may qualify
for a proportional discharge of his or her
service obligation based on the number
of years the recipient has been called or
ordered to active military duty.

To obtain the discharge, the recipient
(or his or her representative) would be
required to provide the Department:

A written statement from his or her
commanding or personnel officer
certifying that the recipient is on active
duty status in the Armed Forces, the
date on which that service began, and
the date the service is expected to end;
and a copy of his or her official military
orders and military identification.

The Department would notify a
TEACH Grant recipient of the decision
reached on his or her request for a
partial or full discharge of the teaching
service obligation. The grant recipient
would be responsible for fulfilling any
teaching service obligation that is not
discharged.

We estimate that the proposed
regulations will increase burden for
institutions in OMB Control Number
1845-0083. The Department will submit
an 83—-C incorporating the changes after
the final regulations have published.

Federal Pell Grant Program

Two Federal Pell Grants in an Award
Year

Section 690.67(a)—Student Eligibility
for a Second Scheduled Award

The proposed regulations would
amend § 690.67 to provide that a
student would be eligible for a second
Scheduled Award if the student has
earned in an award year at least the
credit or clock hours of the first
academic year of the student’s eligible
program, and is enrolled as at least a
half-time student in a program leading
to a bachelor’s or associate degree or
other recognized educational credential
(such as a postsecondary certificate or
diploma), except as provided for
students with intellectual disabilities.
To the extent that the institution will be
reporting these second scheduled award
Pell disbursements via the Common
Origination and Delivery (COD) system,
there will be some additional burden for
institutions.

We estimate that the proposed
regulations will increase burden for
institutions by 47,432 hours in OMB
Control Number 1845-NEWS5.

Section 690.67(b)—Transfer Students

The proposed regulations in
§690.67(b) would provide that an
institution determine the credit or clock
hours that a transfer student has earned
at a prior institution during the award
year based on the Federal Pell Grant
disbursements that the student received
at the prior institution during the award
year in relation to the student’s
Scheduled Award at that prior
institution. The credit or clock hours
that the student would be considered to
have earned would be in the same
proportion to credit or clock hours in
the current institution’s academic year
as the disbursements that the student
has received at the prior institution in
the award year are in proportion to the
student’s Scheduled Award at the prior
institution.

To the extent that the institution will
be reviewing the transfer records of
these students and subsequently
reporting second scheduled award Pell
disbursements via the Common
Origination and Delivery (COD) system,
there will be some additional burden for
institutions.

We estimate that the proposed
regulations will increase burden for

institutions by 14,400 hours in OMB
Control Number 1845-NEWS5.

Section 690.67(c)—Special
Circumstances

The proposed regulations in
§690.67(c) would provide that a
financial aid administrator may waive
the requirement that a student complete
the credit or clock hours in the student’s
first academic year in the award year
due to circumstances beyond the
student’s control. The financial aid
administrator would be required to
make and document the determination
on an individual basis.

To the extent that the institution will
be documenting these special
circumstances and subsequently
awarding second Pell grants, the
institutions will be reporting the second
Pell disbursements via the Common
Origination and Delivery (COD) system,
there will be some additional burden for
institutions.

We estimate that the proposed
regulations will increase burden for
institutions by 3,429 hours in OMB
Control Number 1845-NEWS5.

Section 690.67(d)—Nonapplicable
credit or clock hours

The proposed regulation in
§690.67(d) states that, in determining a
student’s eligibility for a second
Scheduled Award in an award year, an
institution may not use credit or clock
hours that the student received based on
Advanced Placement (AP) programs,
International Baccalaureate (IB)
programs, testing out, life experience, or
similar competency measures.

To the extent that the institution will
be making determinations about the
applicability of AP, IB, or other non-
applicable courses, institution will
subsequently award second Pell grants
and thereafter report Pell disbursements
via the Common Origination and
Delivery (COD) system, thus there will
be some additional reporting burden for
institutions.

We estimate that the proposed
regulations will increase burden for
institutions by 2,032 hours in OMB
Control Number 1845-NEWS5.

Section 690.64—Payment Period in Two
Award Years

In this proposed regulation in
§690.64, if a student is enrolled in a
crossover payment period as a half-time
or less-than-half-time student, the
current requirements generally would
apply.

If a student is enrolled as a three-
quarter-time or full-time student, an
institution must consider the payment
period to be in the award year in which
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the student would receive the greater
payment for the payment period based
on the information available at the time
that the student’s Federal Pell Grant is
initially calculated. If the institution
subsequently receives information that
the student would receive a greater
payment for the payment period by
reassigning the payment to the other
award year, the institution would be
required to reassign the payment to the
award year providing the greater
payment.

A student may request that the
institution place the payment period in
the award year that can be expected to
result in the student receiving a greater
amount of Federal Pell Grants over the
two award years in which the payment
period is scheduled to occur. If the
student makes that request, the
institution must assign the payment
period to that award year.

To the extent that the institution will
be reviewing enrollment status in each
of the two award years and making
determinations about which award year
must be used and subsequently
reporting these second scheduled award
Pell disbursements via the Common
Origination and Delivery (COD) system,
there will be some additional burden for
institutions.

We estimate that the proposed
regulations will increase burden for
institutions by 33,881 hours in OMB
Control Number 1845—-NEWS5.

Section 690.63(h)—Payment From Two
Scheduled Awards

Under the proposed regulations in
§690.63(h), if a student is eligible for
the remaining portion of a first
Scheduled Award in an award year and
for a payment from the second
Scheduled Award, the student’s
payment would be calculated using the
annual award for his or her enrollment
status for the payment period. The
student’s payment would be the
remaining amount of the first Scheduled
Award being completed plus an amount
from the second Scheduled Award in
the award year up to the total amount
of the payment for the payment period.

We estimate that the proposed
regulations will increase burden for
institutions by 8,471 hours in OMB
Control Number 1845—-NEWS5.

Section 690.75(e)—Maximum Pell Grant
for Children of Soldiers

Under the proposed regulation in
§690.75(e), a student whose parent or
guardian was a member of the Armed
Forces of the United States and died as
a result of performing military service in
Iraq or Afghanistan after September 11,
2001, would automatically receive a

zero EFC for purposes of the Federal
Pell Grant Program if he or she was
under 24 years old or enrolled in an
institution of higher education at the
time of the parent’s or guardian’s death.

We estimate that the proposed
regulations will increase burden for
institutions by 48 hours in OMB Control
Number 1845-NEWS6.

Part 692 Leveraging Educational
Assistance Partnership Program

Section 692.21(k)—Notification to
Students of LEAP Grant Funding
Sources

The proposed regulations require that
the State program notify eligible
students that grants under the LEAP
Grant Program are (1) LEAP Grants and
(2) are funded by the Federal
Government, the State, and, where
applicable, other contributing partners.

The implementation of the proposed
regulations for the changes to LEAP and
the introduction of the GAP program
will increase burden to States. We
estimate that the burden in these
proposed regulations will be associated
with the application and performance
report forms under development. These
forms will be developed after the final
regulations are published to insure that
the forms comport with the finalized
requirements. The new forms will be
submitted to OMB for approval under
OMB Control Number 1845-NEW?7.

Section 692.100—Requirements a State
Must Meet To Receive GAP Funds

The proposed regulations in § 692.100
describe the requirements that a State
must meet to receive an allotment under
this program including submitting an
application on behalf of a partnership
and serving as the primary
administrative unit of the partnership.
Under proposed § 692.100(a)(6), a State
must include in its application the steps
it plans to take to ensure, to the extent
practicable, that students who receive a
LEAP Grant under GAP would persist to
degree completion.

Under proposed §692.100(a)(8) a
State GAP Program is required to notify
eligible students that the grants they
receive under GAP are LEAP Grants and
that the grants are funded by the Federal
Government, the State and where
applicable, other contributing partners.

The implementation of the proposed
regulations for the changes to LEAP and
the introduction of the GAP program
will increase burden to States. We
estimate that the burden in these
proposed regulations will be associated
with the application and performance
report forms under development. These
forms will be developed after the final

regulations are published to insure that
the forms comport with the finalized
requirements. The new forms will be
submitted to OMB for approval under
OMB Control Number 1845-NEW?7.

Section 692.101—Requirements That
Must Be Met by a State Partnership

The proposed regulations in
§692.101(b)(2) provide that a degree-
granting institution of higher education
that is in a partnership under the GAP
Program must recruit, admit, and
provide institutional grant aid to
participating eligible students as agreed
to with the State agency.

The implementation of the proposed
regulations for the changes to LEAP and
the introduction of the GAP program
will increase burden to States. We
estimate that the burden in these
proposed regulations will be associated
with the application and performance
report forms under development. These
forms will be developed after the final
regulations are published to insure that
the forms comport with the finalized
requirements. The new forms will be
submitted to OMB for approval under
OMB Control Number 1845-NEW?7.

Section 692.111—Purposes for Which a
State May Use Its GAP Grant

The proposed regulations in § 692.111
provide that each State receiving an
allotment shall annually notify
potentially eligible students in grades 7
through 12 in the State, and their
families, of their potential eligibility for
student financial assistance, including a
LEAP Grant under GAP, to attend a
LEAP-participating institution of higher
education.

The notice shall include information
about early information and
intervention, mentoring, or outreach
programs available to the student. The
notice shall provide a nonbinding
estimate of the total amount of financial
aid that an eligible student with a
similar income level may expect to
receive, including an estimate of the
amount of a LEAP Grant under GAP and
an estimate of the amount of grants,
loans, and all other available types of
aid from the major Federal and State
financial aid programs. The proposed
notice will also include any additional
requirements that the State may require
for receipt of a LEAP Grant under GAP.

The implementation of the proposed
regulations for the changes to LEAP and
the introduction of the GAP program
will increase burden to States. We
estimate that the burden in these
proposed regulations will be associated
with the application and performance
report forms under development. These
forms will be developed after the final
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regulations are published to insure that
the forms comport with the finalized
requirements. The new forms will be
submitted to OMB for approval under

OMB Control Number 1845-NEW?7.

the following chart describes the
sections of the proposed regulations
involving information collections, the
information being collected, and the

Consistent with the discussion above,

collections that the Department will
submit to the Office of Management and
Budget for approval and public
comment under the Paperwork and
Reduction Act.

Regulatory section

Information section

Collection

668.14(b)(31)

668.43(a)(5)(iv)

668.14(b)(30), 668.43(a)(10)

Providing that an institution that conducts a teach-
out at a site of a closed institution may, under
certain conditions, establish that site as an addi-
tional location (see sections 487(f) and 498 of
the HEA).

Establishing requirements under which an institu-
tion must readmit servicemembers to the same
academic status they had when they last at-
tended the institution (see section 484C of the
HEA).

Adds new requirements to include in the audited
financial statement footnote the non-Federal and
Federal revenue that was included in the 90/10
calculation.

Establishing new requirements for determining
how proprietary institutions calculate the amount
and percent of revenue derived from sources
other than title IV, HEA program funds (see sec-
tion 487(d) of the HEA).

Expanding the information that an institution must
make available to prospective and enrolled stu-
dents to include a description of any plans the
institution has to improve its academic program
(see section 485(a) of the HEA).

Providing that an institution must certify that it has
plans to effectively combat unauthorized dis-
tribution of copyrighted material and will offer al-
ternatives to illegal downloading or peer-to-peer
distribution of intellectual property (see sections
485(a)(1) and 487(a) of the HEA).

Expanding the information that institutions must
make available to prospective and enrolled stu-
dents to include information on: the employment
and placement of students, and the retention
rates of first-time, full-time undergraduate stu-
dents.

Expanding the information that institutions must
make available to prospective students to in-
clude completion and graduation rate data that
is disaggregated by gender, race, and grant or
loan assistance (see section 485(a) of the
HEA).

Expanding the list of crimes that institutions must
include in the hate crimes statistics reported to
the Department. Requiring institutions to include
in the annual security report a statement of
emergency response and evacuation proce-
dures (see section 485(f) of the HEA).

Requiring institutions that provide on-campus
housing facilities to develop and make available
a missing student notification policy and allow
students who reside on campus to confidentially
register contact information (see section 485(j)
of the HEA).

Requiring institutions that provide on-campus
housing facilities to develop and make available
a missing student notification policy and allow
students who reside on campus to confidentially
register contact information (see section 485(j)
of the HEA).

Establishing requirements for institutions that
maintain on-campus housing facilities to publish
annually a fire safety report, maintain a fire log,
and report fire statistics to the Department (see
section 485(i) of the HEA).

OMB 1845—-0022. There will be an increase in bur-
den of 160 hours.

OMB 1845-NEW1. There will be a new collection.
A separate 60-day Federal Register notice will
be published to solicit comments. There will be
an increase in burden of 1,513 hours.

OMB 1845-0038. There will be an increase in bur-
den of 165 hours.

OMB 1845-NEW?2.

There will be a new collection. A separate 60-day
Federal Register notice will be published to so-
licit comments. There will be an increase in bur-
den of 3,088 hours.

OMB 1845—-0022. There will be an increase in bur-
den of 968 hours.

OMB 1845-0022. There will be an increase in bur-
den of 92,544 hours.

OMB 1845—-0004. There will be an increase in bur-
den of 8,541 hours.

OMB 1845-0004. There will be an increase in bur-
den of 7,488 hours.

OMB 1845-0022. There will be an increase in bur-
den of 18,509 hours.

OMB 1845-0004. There is no change in burden
associated with this section of the proposed reg-
ulations.

OMB 1845-0022. There will be an increase in bur-
den of 2,879 hours.

OMB 1845-0004. There is no change in burden
associated with this section of the proposed reg-
ulations.



Federal Register/Vol. 74, No. 161/Friday, August 21, 2009 /Proposed Rules

42427

Regulatory section

Information section

Collection

692.21, 692.100, 692.101, 692.111

Establishing requirements for institutions that
maintain on-campus housing facilities to publish
annually a fire safety report, maintain a fire log,
and report fire statistics to the Department (see
section 485(i) of the HEA).

Expanding the eligibility for Federal Pell Grant,
FWS, and FSEOG Program funds to students
with intellectual disabilities (see sections 484(s)
and 760 of the HEA).

Expanding the eligibility for Federal Pell Grant,
FWS, and FSEOG Program funds to students
with intellectual disabilities (see sections 484(s)
and 760 of the HEA).

Requires that institutions report a description of
services and facilities for students with intellec-
tual disabilities.

Establishing extenuating circumstances under
which a TEACH Grant recipient may be ex-
cused from fulfilling all or part of his or her serv-
ice obligation (see section 420N(d)(2) of the
HEA).

Establishing requirements under which students
may receive up to two Federal Pell Grant
Scheduled Awards during a single award year
(see section 401(b)(5)(A) of the HEA).

Providing the maximum Federal Pell Grant eligi-
bility to a student whose parent was in the
armed forces and died in Iraq or Afghanistan if
the student was under 24 years old or enrolled
in an institution of higher education at the time
the parent died (see section 401(F)(4) of the
HEA).

Requiring the State program to notify students that
grants are LEAP Grants that are funded by the
Federal Government, the State, and for LEAP
Grants to students under the new Grants for Ac-
cess and Persistence (GAP) Program, other
contributing partners (see section 415C(b) of the
HEA). Establishing the activities, awards, allot-
ments to States, matching funds requirements,
consumer information requirements, application
requirements, and other requirements needed to
begin and continue participating in the GAP Pro-
gram (see sections 415B and 415E of the HEA).

OMB 1845-NEWS3. There will be a new collection.
A separate 60-day Federal Register notice will
be published to solicit comments. There will be
an increase in burden of 7,283 hours.

OMB 1845-NEW4. There will be a new collection.
A separate 60-day Federal Register notice will
be published to solicit comments. There will be
an increase in burden of 66 hours.

OMB 1845-NEW4. There will be a new collection.
A separate 60-day Federal Register notice will
be published to solicit comments. There will be
an increase in burden of 768 hours.

OMB 1845-0022. There will be an increase in bur-
den of 44 hours.

OMB 1845-0083. Changes will be incorporated
into the Agreement to Serve form.

OMB 1845-NEWS5. There will be a new collection.
A separate 60-day Federal Register notice will
be published to solicit comments. There will be
an increase in burden of 109,645 hours.

OMB 1845-NEWS6. There will be a new collection.
A separate 60-day Federal Register notice will
be published to solicit comments. There will be
an increase in burden of 48 hours.

OMB 1845-NEW?7. There will be a new collection.
A separate 60-day Federal Register notice will
be published to solicit comments.

If you want to comment on the
proposed information collection

requirements, please send your
comments to the Office of Information

e Enhancing the quality, usefulness,

and clarity of the information we
collect; and

e Minimizing the burden on those

Intergovernmental Review

These programs are not subject to
Executive Order 12372 and the
regulations in 34 CFR part 79.

and Regulatory Affairs, OMB, Attention:
Desk Officer for U.S. Department of
Education. Send these comments by
e-mail to OIRA_DOCKET@omb.eop.gov
or by fax to (202) 395-6974. You may
also send a copy of these comments to
the Department contact named in the
ADDRESSES section of this preamble.

We consider your comments on these
proposed collections of information in—

¢ Deciding whether the proposed
collections are necessary for the proper
performance of our functions, including
whether the information will have
practical use;

¢ Evaluating the accuracy of our
estimate of the burden of the proposed
collections, including the validity of our
methodology and assumptions;

who must respond. This includes
exploring the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology; e.g., permitting electronic
submission of responses.

OMB is required to make a decision
concerning the collections of
information contained in these
proposed regulations between 30 and 60
days after publication of this document
in the Federal Register. Therefore, to
ensure that OMB gives your comments
full consideration, it is important that
OMB receives the comments within 30
days of publication. This does not affect
the deadline for your comments to us on
the proposed regulations.

Assessment of Educational Impact

In accordance with section 411 of the
General Education Provisions Act, 20
U.S.C. 1221e—4, the Secretary
particularly requests comments on
whether these proposed regulations
would require transmission of
information that any other agency or
authority of the United States gathers or
makes available.

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: http://www.ed.gov/
news/fedregister.
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To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888—293-6498; or in the Washington,
DC, area at (202) 512—1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

(Catalog of Federal Domestic Assistance
Numbers: 84.063 Federal Pell Grant Program;
84.033 Federal Work-Study Program; 84.379
TEACH Grant Program; 84.069 LEAP)

List of Subjects

34 CFR Part 600

Colleges and universities, Foreign
relations, Grant programs-education,
Loan programs-education, Reporting
and recordkeeping requirements,
Student aid, Vocational education.

34 CFR Part 668

Administrative practice and
procedure, Aliens, Colleges and
universities, Consumer protection,
Grant programs-education, Loan
programs-education, Reporting and
recordkeeping requirements, Selective
Service System, Student aid, Vocational
education.

34 CFR Part 675

Colleges and universities,
Employment, Grant programs-
education, Reporting and recordkeeping
requirements, Student aid.

34 CFR Part 686

Administrative practice and
procedure, Colleges and universities,
Education, Elementary and secondary
education, Grant programs-education,
Reporting and recordkeeping
requirements, Student aid.

34 CFR Part 690

Colleges and universities, Education
of disadvantaged, Grant programs-
education, Reporting and recordkeeping
requirements, Student aid.

34 CFR Part 692

Colleges and universities, Grant
programs-education, Reporting and
recordkeeping requirements, Student
aid.

Dated: July 30, 2009.

Arne Duncan,
Secretary of Education.

For the reasons discussed in the
preamble, the Secretary proposes to
amend parts 600, 668, 675, 686, 690,

and 692 of title 34 of the Code of
Federal Regulations as follows:

PART 600—INSTITUTIONAL
ELIGIBILITY UNDER THE HIGHER
EDUCATION ACT OF 1965, AS
AMENDED

1. The authority citation for part 600
continues to read as follows:

Authority: 20 U.S.C. 1001, 1002, 1003,
1088, 1091, 1094, 1099b, and 1099c, unless
otherwise noted.

2. Section 600.2 is amended by:

A. Revising paragraph (1)(i) of the
definition of educational program.

B. Adding, in alphabetical order, a
definition for teach-out plan.

C. Revising the authority citation at
the end of the section.

The revisions and addition read as
follows:

§600.2 Definitions.
* * * * *

Educational program: (1) * * *

(i) Leads to an academic, professional,
or vocational degree, or certificate, or
other recognized educational credential,
or is a comprehensive transition and
postsecondary program, as described in
34 CFR part 668, subpart O; and

* * * * *

Teach-out plan: A written plan
developed by an institution that
provides for the equitable treatment of
students if an institution, or an
institutional location that provides 100
percent of at least one program, ceases
to operate before all students have
completed their program of study, and
may include, if required by the
institution’s accrediting agency, a teach-

out agreement between institutions.
* * * * *

(Authority: 20 U.S.C. 1071 et seq., 1078-2,
1088, 1091, 1094, 1099b, 1099c, 1141; 26
U.S.C. 501(c))

3. Section 600.4 is amended by:

A. Revising paragraph (a)(4).

B. Revising the authority citation at
the end of the section.

The revisions read as follows:

§600.4 Institution of higher education.

(a] L

(4)(i) Provides an educational
program—

(A) For which it awards an associate,
baccalaureate, graduate, or professional
degree;

(B) That is at least a two-academic-
year program acceptable for full credit
toward a baccalaureate degree; or

(C) That is at least a one-academic-
year training program that leads to a
certificate, degree, or other recognized
educational credential and prepares

students for gainful employment in a
recognized occupation; and

(ii) May provide a comprehensive
transition and postsecondary program,
as described in 34 CFR part 668, subpart
O; and

* * * * *

(Authority: 20 U.S.C. 1091, 1094, 1099b,
1141(a))

4. Section 600.5 is amended by:

A. Revising paragraph (a)(5).

B. In paragraph (a)(6), adding the
word “and” after the punctuation ;.

C. In paragraph (a)(7), removing the
word “; and” and adding, in its place,
the punctuation ““.”.

D. Removing paragraph (a)(8).

E. Removing paragraphs (d) through
(8).
F. Redesignating paragraph (h) as
paragraph (d).

G. Adding a new paragraph (e).

H. Revising the OMB control number
and authority citation at the end of the
section.

The revisions and addition read as
follows:

§600.5 Proprietary institution of higher
education.

(a) * % %

(5)(i)(A) Provides an eligible program
of training, as defined in 34 CFR 668.8,
to prepare students for gainful
employment in a recognized
occupation; or

(B)(1) Provides a program leading to a
baccalaureate degree in liberal arts, as
defined in paragraph (e) of this section,
and has provided that program since
January 1, 2009; and

(2) Is accredited by a recognized
regional accrediting agency or
association, and has continuously held
such accreditation since October 1,
2007, or earlier; and

(ii) May provide a comprehensive
transition and postsecondary program
for students with intellectual
disabilities, as provided in 34 CFR part
668, subpart O;

* * * * *

(e) For purposes of this section, a
“program leading to a baccalaureate
degree in liberal arts” is a program that
the institution’s recognized regional
accreditation agency or organization
determines, is a general instructional
program in the liberal arts subjects, the
humanities disciplines, or the general
curriculum, falling within one or more
of the following generally-accepted
instructional categories comprising such
programs, but including only
instruction in regular programs, and
excluding independently-designed
programs, individualized programs, and
unstructured studies:
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(1) A program that is a structured
combination of the arts, biological and
physical sciences, social sciences, and
humanities, emphasizing breadth of
study.

(2) An undifferentiated program that
includes instruction in the general arts
or general science.

(3) A program that focuses on
combined studies and research in the
humanities subjects as distinguished
from the social and physical sciences,
emphasizing languages, literatures, art,
music, philosophy, and religion.

(4) Any single instructional program
in liberal arts and sciences, general
studies, and humanities not listed in
paragraph (e)(1) through (e)(3) of this
section.

(Approved by the Office of Management and
Budget under control number 1845-0012)

(Authority: 20 U.S.C. 1088, 1091)

5. Section 600.6 is amended by:

A. Revising paragraph (a)(4).

B. Revising the authority citation at
the end of the section.

The revisions read as follows:

§600.6 Postsecondary vocational
institution.

(a) * Kk %

(4)(i) Provides an eligible program of
training, as defined in 34 CFR 668.8, to
prepare students for gainful
employment in a recognized
occupation; and

(ii) May provide a comprehensive
transition and postsecondary program
for students with intellectual
disabilities, as provided in 34 CFR part
668, subpart O;

* * * * *

(Authority: 20 U.S.C. 1088, 1091, 1094(c)(3))

6. Section 600.32 is amended by:

A. In paragraph (a), removing the
words “(b) and (c)” and adding, in their
place, the words “(b), (c), and (d)”.

B. Redesignating paragraph (d) as
paragraph (e).

C. Adding a new paragraph (d).

D. Revising the authority citation at
the end of the section.

The addition and revision read as
follows:

§600.32 Eligibility of additional locations.
* * * * *

(d)(1) An institution that conducts a
teach-out at a site of a closed institution
may apply to have that site approved as
an additional location if—

(i) The closed institution ceased
operations as result of an action taken
by the Secretary to limit, suspend, or
terminate the institution’s participation
under § 600.41 or subpart G of this part,
or as a result of an emergency action

taken by the Secretary under 34 CFR
668.83; and

(ii) The teach-out plan required under
34 CFR 668.14(b)(31) is approved by the
closed institution’s accrediting agency.

(2)(i) An institution that conducts a
teach-out and is approved to add an
additional location described in
paragraph (d)(1) of this section—

(A) Does not have to meet the two-
year requirement of § 600.5(a)(7) or
§600.6(a)(6) for the additional location
described in paragraph (d)(1) of this
section;

(B) Is not responsible for any
liabilities of the closed institution as
provided under paragraphs (c)(1) and
(c)(2) of this section if the institutions
are not related parties and there is no
commonality of ownership or
management between the institutions,
as described in 34 CFR 668.188(b) and
34 CFR 668.207(b); and

(C) Will not have the default rate of
the closed institution included in the
calculation of its default rate, as would
otherwise be required under 34 CFR
668.184 and 34 CFR 668.203, if the
institutions are not related parties and
there is no commonality of ownership
or management between the
institutions, as described in 34 CFR
668.188(b) and 34 CFR 668.207(b).

(ii) As a condition for approving an
additional location under paragraph
(d)(1) of this section, the Secretary may
require that payments from the
institution conducting the teach-out to
the owners or related parties of the
closed institution, are used to satisfy
any liabilities owed by the closed
institution.

* * * * *

(Authority: 20 U.S.C. 1088, 1099c, 1141)

PART 668—STUDENT ASSISTANCE
GENERAL PROVISIONS

7. The authority citation for part 668
continues to read as follows:

Authority: 20 U.S.C. 1001, 1002, 1003,
1070g, 1085, 1088, 1091, 1092, 1094, 1099c,
and 1099c-1, unless otherwise noted.

8. Section 668.8 is amended by:

A. Revising paragraph (n).

B. Removing the OMB control number
at the end of the section.

The revision reads as follows:

§668.8 Eligible program.

(n) For title IV, HEA program
purposes, eligible program includes a
direct assessment program approved by
the Secretary under § 668.10 and a
comprehensive transition and
postsecondary program approved by the
Secretary under § 668.232.

* * * * *

9. Section 668.13(c) is revised to read
as follows:

§668.13 Certification procedures.

* * * * *

(c) Provisional certification. (1)(i) The
Secretary may provisionally certify an
institution if—

(A) The institution seeks initial
participation in a Title IV, HEA
program;

(B) The institution is an eligible
institution that has undergone a change
in ownership that results in a change in
control according to the provisions of 34
CFR part 600;

(C) The institution is a participating
institution—

(1) That is applying for a certification
that the institution meets the standards
of this subpart;

(2) That the Secretary determines has
jeopardized its ability to perform its
financial responsibilities by not meeting
the factors of financial responsibility
under § 668.15 or the standards of
administrative capability under
§668.16; and

(3) Whose participation has been
limited or suspended under subpart G of
this part, or voluntarily enters into
provisional certification;

(D) The institution seeks a renewal of
participation in a title IV, HEA program
after the expiration of a prior period of
participation in that program; or

(E) The institution is a participating
institution that was accredited or
preaccredited by a nationally recognized
accrediting agency on the day before the
Secretary withdrew the Secretary’s
recognition of that agency according to
the provisions contained in 34 CFR part
603.

(ii) A proprietary institution’s
certification automatically becomes
provisional if it does not derive at least
10 percent of its revenue for any fiscal
year from sources other than title IV,
HEA program funds, as required under
§668.14(b)(16).

* * * * *

10. Section 668.14 is amended by:

A. Adding paragraph (b)(16).

B. In paragraph (b)(25)(ii), removing
the word ““and” that appears after the
punctuation ““;”.

C. Adding paragraph (b)(30).

D. Adding paragraph (b)(31).

E. Revising the OMB control number
at the end of the section.

The additions and revision read as
follows:

§668.14 Program participation agreement.

* * * * *

(b) EE

(16) For a proprietary institution, the
institution will derive at least 10
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percent of its revenues for each fiscal
year from sources other than title IV,
HEA program funds, as provided in
§668.28(a) and (b), or be subject to
sanctions described in § 668.28(c);

* * * * *

(30) The institution—

(i) Has developed and implemented
written plans to effectively combat the
unauthorized distribution of
copyrighted material by users of the
institution’s network, without unduly
interfering with educational and
research use of the network, that
include—

(A) The use of one or more
technology-based deterrents;

(B) Mechanisms for educating and
informing its community about
appropriate versus inappropriate use of
copyrighted material, including that
described in § 668.43(a)(10);

(C) Procedures for handling
unauthorized distribution of
copyrighted material, including
disciplinary procedures; and

(D) Procedures for periodically
reviewing the effectiveness of the plans
to combat the unauthorized distribution
of copyrighted materials by users of the
institution’s network using relevant
assessment criteria. No particular
technology measures are favored or
required for inclusion in an institution’s
plans, and each institution retains the
authority to determine what its
particular plans for compliance with
paragraph (b)(30) of this section will be,
including those that prohibit content
monitoring; and

(ii) Will, in consultation with the
chief technology officer or other
designated officer of the institution—

(A) Periodically review the legal
alternatives for downloading or
otherwise acquiring copyrighted
material;

(B) Make available the results of the
review in paragraph (b)(30)(ii)(A) of this
section to its students through a Web
site or other means; and

(C) To the extent practicable, offer
legal alternatives for downloading or
otherwise acquiring copyrighted
material, as determined by the
institution; and

(31) The institution will submit a
teach-out plan to its accrediting agency
in compliance with 34 CFR 602.24(c),
and the standards of the institution’s
accrediting agency upon the occurrence
of any of the following events:

(i) The Secretary initiates the
limitation, suspension, or termination of
the participation of an institution in any
title IV, HEA program under 34 CFR
600.41 or subpart G of this part or
initiates an emergency action under
§668.83.

(ii) The institution’s accrediting
agency acts to withdraw, terminate, or
suspend the accreditation or
preaccreditation of the institution.

(iii) The institution’s State licensing
or authorizing agency revokes the
institution’s license or legal
authorization to provide an educational
program.

(iv) The institution intends to close a
location that provides 100 percent of at
least one program.

(v) The institution otherwise intends
to cease operations.

* * * * *
(Approved by the Office of Management and
Budget under control number 1845-0022)

* * * * *

11. Section 668.18 is added to subpart
B of part 668 to read as follows:

§668.18 Readmission requirements for
servicemembers.

(a) General. (1) An institution may not
deny readmission to a person who is a
member of, applies to be a member of,
performs, has performed, applies to
perform, or has an obligation to perform,
service in the uniformed services on the
basis of that membership, application
for membership, performance of service,
application for service, or obligation to
perform service.

(2)(i) An institution must promptly
readmit to the institution a person
described in paragraph (a)(1) of this
section with the same academic status
as the student had when the student last
attended the institution or was last
admitted to the institution, but did not
begin attendance because of that
membership, application for
membership, performance of service,
application for service, or obligation to
perform service.

(ii) “Promptly readmit’’ means that
the institution must readmit the student
into the next class or classes in the
student’s program beginning after the
student provides notice of his or her
intent to reenroll, unless the student
requests a later date of readmission or
unusual circumstances require the
institution to admit the student at a later
date.

(iii) To readmit a person with the
‘“same academic status” means that the
institution admits the student—

(A) To the same program to which he
or she was last admitted by the
institution or, if that exact program is no
longer offered, the program that is most
similar to that program, unless the
student requests or agrees to admission
to a different program;

(B) At the same enrollment status that
the student last held at the institution,
unless the student requests or agrees to

admission at a different enrollment
status;

(C) With the same number of credit
hours or clock hours completed
previously by the student, unless the
student is readmitted to a different
program to which the completed credit
hours or clock hours are not
transferable;

(D) With the same academic standing
(e.g., with the same satisfactory
academic progress status) the student
previously had;

(E)(2) If the student is readmitted to
the same program, for the first academic
year in which the student returns,
assessing the same institutional charges
that the student was or would have been
assessed for the academic year during
which the student left the institution; or

(2) If the student is admitted to a
different program, and for subsequent
academic years for a student admitted to
the same program, assessing no more
than the institutional charges that other
students in the program are assessed for
that academic year; and

(F) Waiving charges for equipment
required in lieu of equipment the
student paid for when the student was
previously enrolled.

(iv)(A) If the institution determines
that the student is not prepared to
resume the program with the same
academic status at the point where the
student left off, or will not be able to
complete the program, the institution
must make reasonable efforts to help the
student become prepared or to enable
the student to complete the program
including, but not limited to, providing
refresher courses at no extra cost and
allowing the student to retake a pretest
at no extra cost.

(B) The institution is not required to
readmit the student on his or her return
if—

(1) After reasonable efforts by the
institution, the institution determines
that the student is not prepared to
resume the program at the point where
he or she left off;

(2) After reasonable efforts by the
institution, the institution determines
that the student is unable to complete
the program; or

(3) The institution determines that
there are no reasonable efforts the
institution can take to prepare the
student to resume the program at the
point where he or she left off or to
enable the student to complete the

rogram;

(C)(1) “Reasonable efforts’’ means
actions that do not place an undue
hardship on the institution.

(2) “Undue hardship” means an
action requiring significant difficulty or
expense.
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(D) The institution carries the burden
to prove by a preponderance of the
evidence that the student is not
prepared to resume the program with
the same academic status at the point
where the student left off, or that the
student will not be able to complete the
program.

(3) This section applies to an
institution that has continued in
operation since the student ceased
attending or was last admitted to the
institution but did not begin attendance,
notwithstanding any changes of
ownership of the institution since the
student ceased attendance.

(4) The requirements of this section
supersede any State law (including any
local law or ordinance), contract,
agreement, policy, plan, practice, or
other matter that reduces, limits, or
eliminates in any manner any right or
benefit provided by this section.

(b) Service in the uniformed services.
For purposes of this section, service in
the uniformed services means service,
whether voluntary or involuntary, in the
Armed Forces, including service by a
member of the National Guard or
Reserve, on active duty, active duty for
training, or full-time National Guard
duty under Federal authority, for a
period of more than 30 consecutive days
under a call or order to active duty of
more than 30 consecutive days.

(c) Readmission procedures. (1) Any
student whose absence from an
institution is necessitated by reason of
service in the uniformed services shall
be entitled to readmission to the
institution if—

(i) Except as provided in paragraph
(d) of this section, the student (or an
appropriate officer of the Armed Forces
or official of the Department of Defense)
gives advance oral or written notice of
such service to an office designated by
the institution, and provides such notice
as far in advance as is reasonable under
the circumstances;

(ii) The cumulative length of the
absence and of all previous absences
from that institution by reason of service
in the uniformed services, including
only the time the student spends
actually performing service in the
uniformed services, does not exceed five
years; and

(iii) Except as provided in paragraph
(f) of this section, the student gives oral
or written notice of his or her intent to
return to an office designated by the
institution—

(A) For a student who completes a
period of service in the uniformed
services, not later than three years after
the completion of the period of service;
or

(B) For a student who is hospitalized
for or convalescing from an illness or
injury incurred in or aggravated during
the performance of service in the
uniformed services, two years after the
end of the period that is necessary for
recovery from such illness or injury.

(2)(i) An institution must designate
one or more offices at the institution
that a student may contact to provide
notification of service required by
paragraph (c)(1)(i) of this section and
notification of intent to return required
by paragraph (c)(1)(iii) of this section.

(ii) An institution may not require
that the notice provided by the student
under paragraph (c)(1)(i) or (c)(1)(iii) of
this section follow any particular
format.

(iii) The notice provided by the
student under paragraph (c)(1)(i) of this
section—

(A) May not be subject to any rule for
timeliness; timeliness must be
determined by the facts in any
particular case; and

(B) Does not need to indicate whether
the student intends to return to the
institution.

(iv) For purposes of paragraph (c)(1)(i)
of this section, an “appropriate officer”
is a commissioned, warrant, or
noncommissioned officer authorized to
give such notice by the military service
concerned.

(d) Exceptions to advance notice. (1)
No notice is required under paragraph
(c)(1)@) of this section if the giving of
such notice is precluded by military
necessity, such as—

(i) A mission, operation, exercise, or
requirement that is classified; or

(ii) A pending or ongoing mission,
operation, exercise, or requirement that
may be compromised or otherwise
adversely affected by public knowledge.

(2) Any student (or an appropriate
officer of the Armed Forces or official of
the Department of Defense) who did not
give advance written or oral notice of
service to the appropriate official at the
institution in accordance with
paragraph (c)(1) of this section may
meet the notice requirement by
submitting, at the time the student seeks
readmission, an attestation to the
institution that the student performed
service in the uniformed services that
necessitated the student’s absence from
the institution.

(e) Cumulative length of absence. For
purposes of paragraph (c)(1)(ii) of this
section, a student’s cumulative length of
absence from an institution does not
include any service—

(1) That is required, beyond five
years, to complete an initial period of
obligated service;

(2) During which the student was
unable to obtain orders releasing the
student from a period of service in the
uniformed services before the expiration
of the five-year period and such
inability was through no fault of the
student; or

(3) Performed by a member of the
Armed Forces (including the National
Guard and Reserves) who is—

(i) Ordered to or retained on active
duty under—

(A) 10 U.S.C. 688 (involuntary active
duty by a military retiree);

(B) 10 U.S.C. 12301(a) (involuntary
active duty in wartime);

(C) 10 U.S.C. 12301(g) (retention on
active duty while in captive status);

(D) 10 U.S.C. 12302 (involuntary
active duty during a national emergency
for up to 24 months);

(E) 10 U.S.C. 12304 (involuntary
active duty for an operational mission
for up to 270 days);

(F) 10 U.S.C. 12305 (involuntary
retention on active duty of a critical
person during time of crisis or other
specific conditions);

(G) 14 U.S.C. 331 (involuntary active
duty by retired Coast Guard officer);

(H) 14 U.S.C. 332 (voluntary active
duty by retired Coast Guard officer);

(I) 14 U.S.C. 359 (involuntary active
duty by retired Coast Guard enlisted
member);

(J) 14 U.S.C. 360 (voluntary active
duty by retired Coast Guard enlisted
member);

(K) 14 U.S.C. 367 (involuntary
retention of Coast Guard enlisted
member on active duty); or

(L) 14 U.S.C. 712 (involuntary active
duty by Coast Guard Reserve member
for natural or man-made disasters);

(ii) Ordered to or retained on active
duty (other than for training) under any
provision of law because of a war or
national emergency declared by the
President or the Congress, as
determined by the Secretary concerned;

(iii) Ordered to active duty (other than
for training) in support, as determined
by the Secretary concerned, of an
operational mission for which personnel
have been ordered to active duty under
section 12304 of title 10, United States
Code;

(iv) Ordered to active duty in support,
as determined by the Secretary
concerned, of a critical mission or
requirement of the Armed Forces
(including the National Guard or
Reserve); or

(v) Called into Federal service as a
member of the National Guard under
chapter 15 of title 10, United States
Code, or section 12406 of title 10,
United States Code (i.e., called to
respond to an invasion, danger of
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invasion, rebellion, danger of rebellion,
insurrection, or the inability of the
President with regular forces to execute
the laws of the United States).

(f) Notification of intent to reenroll. A
student who fails to apply for
readmission within the periods
described in paragraph (c)(1)(iii) of this
section does not automatically forfeit
eligibility for readmission to the
institution, but is subject to the
institution’s established leave of
absence policy and general practices.

(g) Documentation. (1) A student who
submits an application for readmission
to an institution under paragraph
(c)(1)(iii) of this section shall provide to
the institution documentation to
establish that—

(i) The student has not exceeded the
service limitation in paragraph (c)(1)(ii)
of this section; and

(ii) The student’s eligibility for
readmission has not been terminated
due to an exception in paragraph (h) of
this section.

(2)(i) Documents that satisfy the
requirements of paragraph (g)(1) of this
section include, but are not limited to,
the following:

(A) DD (Department of Defense) 214
Certificate of Release or Discharge from
Active Duty.

(B) Copy of duty orders prepared by
the facility where the orders were
fulfilled carrying an endorsement
indicating completion of the described
service.

(C) Letter from the commanding
officer of a Personnel Support Activity
or someone of comparable authority.

(D) Certificate of completion from
military training school.

(E) Discharge certificate showing
character of service.

(F) Copy of extracts from payroll
documents showing periods of service.

(G) Letter from National Disaster
Medical System (NDMS) Team Leader
or Administrative Officer verifying dates
and times of NDMS training or Federal
activation.

(ii) The types of documents that are
necessary to establish eligibility for
readmission will vary from case to case.
Not all of these documents are available
or necessary in every instance to
establish readmission eligibility.

(3) An institution may not delay or
attempt to avoid a readmission of a
student under this section by
demanding documentation that does not
exist, or is not readily available, at the
time of readmission.

(h) Termination of readmission
eligibility. A student’s eligibility for
readmission to an institution under this
section by reason of such student’s
service in the uniformed services

terminates upon the occurrence of any
of the following events:

(1) A separation of such person from
the Armed Forces (including the
National Guard and Reserves) with a
dishonorable or bad conduct discharge.

(2) A dismissal of a commissioned
officer permitted under section 1161(a)
of title 10, United States Code by
sentence of a general court-martial; in
commutation of a sentence of a general
court-martial; or, in time of war, by
order of the President.

(3) A dropping of a commissioned
officer from the rolls pursuant to section
1161(b) of title 10, United States Code
due to absence without authority for at
least three months; separation by reason
of a sentence to confinement adjudged
by a court-martial; or, a sentence to
confinement in a Federal or State
penitentiary or correctional institution.

(Approved by the Office of Management and
Budget under control number 1845-NEW1)

Authority:
20 U.S.C. 1088 et seq.)

12. In 668.23, revise paragraph (d)(4)
to read as follows:

§668.23 Compliance audits and audited
financial statements.
* * * * *

(d) * % %

(4) Disclosure of title IV, HEA
program revenue. A proprietary
institution must disclose in a footnote to
its financial statement audit the
percentage of its revenues derived from
the title IV, HEA program funds that the
institution received during the fiscal
year covered by that audit. The revenue
percentage must be calculated in
accordance with §668.28. The
institution must also report in the
footnote the non-Federal and Federal
revenue by source that was included in
the 90/10 calculation.

* * * * *

13. Section 668.28 is added to subpart

B of part 668 to read as follows:

§668.28 Non-title IV revenue (90/10).

(a) General. (1) Calculating the
revenue percentage. A proprietary
institution determines whether it
satisfies the requirement in
§668.14(b)(16) that at least 10 percent of
its revenue is derived from sources
other than title IV, HEA program funds
by using the formula in appendix C of
this subpart to calculate its revenue
percentage for its latest complete fiscal
year.

(2) Cash basis accounting. Except for
institutional loans made to students
under paragraph (a)(5)(i) of this section,
the institution must use the cash basis
of accounting in calculating its revenue
percentage.

(3) Revenue generated from programs
and activities. The institution must
consider as revenue only those funds it
generates from—

(i) Tuition, fees, and other
institutional charges for students
enrolled in eligible programs as defined
in §668.8;

(ii) Activities conducted by the
institution that are necessary for the
education and training of its students
provided those activities are—

(A) Conducted on campus or at a
facility under the institution’s control;

(B) Performed under the supervision
of a member of the institution’s faculty;
and

(C) Required to be performed by all
students in a specific educational
program at the institution; and

(iii) Funds paid by a student, or on
behalf of a student by a party other than
the institution, for an education or
training program that is not eligible
under § 668.8 if the program—

(A) Is approved or licensed by the
appropriate State agency;

(B) Is accredited by an accrediting
agency recognized by the Secretary
under 34 CFR part 602;

(C) Provides an industry-recognized
credential or certification, or prepares
students to take an examination for an
industry-recognized credential or
certification issued by an independent
third party;

(D) Provides training needed for
students to maintain State licensing
requirements; or

(E) Provides training needed for
students to meet additional licensing
requirements for specialized training for
practitioners that already meet the
general licensing requirements in that
field.

(4) Application of funds. The
institution must presume that any title
IV, HEA program funds it disburses, or
delivers, to or on behalf of a student will
be used to pay the student’s tuition,
fees, or institutional charges, regardless
of whether the institution credits the
funds to the student’s account or pays
the funds directly to the student, except
to the extent that the student’s tuition,
fees, or other charges are satisfied by—

(i) Grant funds provided by non-
Federal public agencies or private
sources independent of the institution;

(ii) Funds provided under a
contractual arrangement with a Federal,
State, or local government agency for
the purpose of providing job training to
low-income individuals who need that
training;

(iii) Funds used by a student from a
savings plan for educational expenses
established by or on behalf of the
student if the saving plan qualifies for
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special tax treatment under the Internal
Revenue Code of 1986; or

(iv) Institutional scholarships as
provided under paragraph (a)(5)(iv) of
this section.

(5) Revenue generated from
institutional aid. The institution must
include the following institutional aid
as revenue:

(i) For loans made to students,
including funds advanced to students
under installment sales contracts, on or
after July 1, 2008 and prior to July 1,
2012, include as revenue the net present
value of the loans made to students
during the fiscal year, as calculated
under paragraph (b) of this section, if
the loans—

(A) Are bona fide as evidenced by
standalone repayment agreements
between the students and the institution
that are enforceable promissory notes;

(B) Are issued at intervals related to
the institution’s enrollment periods;

(C) Are subject to regular loan
repayments and collections by the
institution; and

(D) Are separate from the enrollment
contracts signed by the students.

(ii) For loans made to students before
July 1, 2008, include as revenue only
the amount of payments made on those
loans that the institution received
during the fiscal year.

(ii1) For loans made to students on or
after July 1, 2012, include as revenue
only the amount of payments made on
those loans that the institution received
during the fiscal year.

(iv) For scholarships provided by the
institution in the form of monetary aid
or tuition discount and based on the
academic achievement or financial need
of its students, include as revenue the
amount disbursed to students during the
fiscal year. The scholarships must be
disbursed from an established restricted
account and only to the extent that the
funds in that account represent
designated funds from an outside source
or income earned on those funds.

(6) Revenue generated from loan
funds in excess of loan limits prior to
the Ensuring Continued Access to
Student Loans Act of 2008 (ECASLA).
For each student who receives an
unsubsidized loan under the FFEL or
Direct Loan programs on or after July 1,
2008 and prior to July 1, 2011, the
amount of the loan disbursement for a
payment period that exceeds the
disbursement for which the student
would have been eligible for that

payment period under the loan limit in
effect on the day prior to enactment of
the ECASLA is included as revenue
from a source other than title IV, HEA
program funds but only to the extent
that the excess amount pays for tuition,
fees, or institutional charges remaining
on the student’s account after title IV,
HEA program funds are applied.

(7) Funds excluded from revenues.
For the fiscal year, the institution does
not include—

(i) The amount of Federal Work Study
(FWS) wages paid directly to the
student. However, if the institution
credits the student’s account with FWS
funds, those funds are included as
revenue;

(ii) The amount of funds received by
the institution from a State under the
LEAP, SLEAP, or GAP programs;

(iii) The amount of institutional funds
used to match title IV, HEA program
funds;

(iv) The amount of title IV, HEA
program funds refunded or returned
under § 668.22, including funds
refunded or returned under paragraph
(a)(6) of this section; or

(v) The amount the student is charged
for books, supplies, and equipment
unless the institution includes that
amount as tuition, fees, or other
institutional charges.

(b) Net present value (NPV). (1) As
illustrated in appendix C of this subpart,
an institution calculates the NPV of the
loans it made under paragraph (a)(5)(i)
of this section by—

(i) Using the formula, NPV = sum of
the discounted cash flows Rt/(1+i)t,
where—

(A) The variable “i” is the discount
rate. For purposes of this section, an
institution must use the most recent
annual inflation rate as the discount
rate;

(B) The variable “t” is time or period
of the cash flow, in years, from the time
the loan entered repayment; and

(C) The variable “Rt” is the net cash
flow at time or period t; and

(ii) Applying the NPV formula to the
loans made during the fiscal year by—

(A) If the loans have substantially the
same repayment period, using that
repayment period for the range of values
of variable “t”’; or

(B) Grouping the loans by repayment
period and using the repayment period
for each group for the range of values of
variable “t”; and

(C) For each group of loans, as
applicable, multiplying the total annual
payments due on the loans by the
institution’s loan collection rate (e.g.,
the total amount of payments collected
divided by the total amount of payments
due). The resulting amount is used for
variable “R” in each period “t”, for each
group of loans that a NPV is calculated.

(2) Instead of performing the
calculations in paragraph (b)(1) of this
section, using 50 percent of the total
amount of loans that the institution
made during the fiscal year as the NPV.
However, if the institution chooses to
use this 50 percent calculation, the
institution may not sell any of these
loans until they have been in repayment
for at least two years.

(c) Sanctions. If an institution does
not derive at least 10 percent of its
revenue from sources other than title IV,
HEA program funds—

(1) For two consecutive fiscal years, it
loses its eligibility to participate in the
title IV, HEA programs for at least two
fiscal years. To regain eligibility, the
institution must demonstrate that it
complied with the State licensure and
accreditation requirements under 34
CFR 600.5(a)(4) and (a)(6), and the
financial responsibility requirements
under subpart L of this part, for a
minimum of two fiscal years after the
fiscal year it became ineligible; or

(2) For any fiscal year, it becomes
provisionally certified under
§668.13(c)(1)(ii) for the two fiscal years
after the fiscal year it failed to satisfy the
revenue requirement. However, the
institution’s provisional certification
terminates on—

(i) The expiration date of the
institution’s program participation
agreement that was in effect on the date
the Secretary determined the institution
failed this requirement; or

(ii) The date the institution loses its
eligibility to participate under
paragraph (c)(1) of this section; and

(3) It must notify the Secretary no
later than 45 days after the end of its
fiscal year that it failed to meet this
requirement.

(Approved by Office of Management and
Budget under control number 1845-NEW2)

(Authority: 20 U.S.C. 1085, 1088, 1091, 1092,
1094, 1099a-3, 1099c, 1141)

14. Appendix C is added to subpart B
of part 668 to read as follows:
BILLING CODE 4000-01-P
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APPENDIX C TO SUBPART B OF PART 668 - 90/10 REVENUE CALCULATION

Section 1: Sample Student Account at the Institution / Funds Applied in Priority

Order
ltem Debit , Credit Balance
1 $7.00000
Funds Applied First
Grant funds for the student from non-Federal public
2 agencies or private sources independent of the institution S 220000 S 4.800.00
Funds provided for the student under a contractual
3 arrangement with a Federal, State, or local government $...4,800.00
agency for the purpose of providing job training to low- e
income individuals
Funds used by a student from savings plans for
4 educational expenses established by or on behalf of the $ 4.800.00
student that qualify for special tax treatment under the e
Intfernal Revenue Code
5 Institutional scholarships disbursed o the student $ 500.00 $ 4,300.00

matching reduction)

Cash and Other Non-Title IV Aid

6 [t Total Funds Applied Firs |'s 270000

Title IV Aid |
7 Subsidized Loan $ 1,000.00 $ .300.00
8 Unsubsidized Loan up to pre-ECASLA Loan Limits $ 1.500.00 $ 1,800.00
9 Federal Pell Grant $ 170000 |$ 100.00
10 FSEOG (subject to matching reduction) $  500.00 $  (400.00)
n Federal Work Study Applied to Tuition and Fees (subject to ) $  (400.00)

Amount of Unsubsidized Loan Over the pre-ECASLA Loan

Institutional loan disbursed

_ TolalCashand OtherNon-Tiie IVAld |

Refund to Student $

13 Limifs $ 250.00 $  (650.00)
14 | Student payments - $  (650.00)
15

$ 300.00

950.00

$  (950.00)
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Section 2: Revenue by Source

Item Amount Adjusted
Disbursed Amount
Adjusted Student Title IV Revenue
7 Subsidized Loan $  1,000.00 $ 1,000.00
8 Unsubsidized Loan up to pre-ECASLA Loan Limits $  1,500.00 $ 1,500.00
9 Federal Pell Grant $ 1,700.00 $ 1,700.00
10 FSEOG (subj?ct to matching reduction, see Section 3, Adjustments to Student Title $ 500.00 $ 375.00
IV Revenue, item 1)
11 Federal Work Study Applied to Tuition and Fees (subject to matching reduction) - -
17 Student Title IV Revenue $ 4,575.00
Revenue Adjustment
18 (see Section 3, Adjustments to Student Title IV Revenue, item 2) $  (275.00)
19 Adjusted Student Title IV Revenue $  4,300.00
Student Non-Title IV Revenue
Grant funds for the student from non-Federal public agencies or private sources
2 . T $ 2,200.00
independent of the institution
Funds provided for the student under a contractual arrangement with a Federal,
3 State, or local government agency for the purpose of providing job training to low- -
income individuals
Funds used by a student from savings plans for educational expenses established by
4 or on behalf of the student that qualify for special tax treatment under the Internal -
Revenue Code
5 Institutional scholarships disbursed to the student S 500.00
13 Amount of Unsubsidized Loan Over the pre-ECASLA Loan Limits -
14 Student payments -
20 Student Non-Title IV Revenue | $ 2,700.00
Revenue From Other Sources (Totals for the Fiscal Year)
21 Activities conducted by the institution that are necessary for education and training $ 25,000.00
2 funds P?Id to the mstltutl.or.\ by, or on behalf of, students for education and training $ 43,000.00
in qualified non-Title IV eligible programs
23 The Net Present Value (NPV) of institutional loans disbursed to students $ 129,818.68
24 Revenue from Other Sources $197,818.68
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Section 3: Calculating the Revenue Percentage

JAdjusted Student Title IV Revenue

=90/10
Revenue

YAdjusted Student Title IV Revenue + 3Student Non-Title IV Revenue + Total Revenue Percentage

from Other Sources

Adjustments to Student Title IV Revenue

1. The amount of FSEOG funds disbursed to a student (Iitem 10) and the amount of FWS funds credited
to the student's account (item 11) are reduced by the amount of the institutional matching funds ( see
Item 10 in Section 2 of the example).

2. If the amount of Funds Applied First (ltem 6) + Student Title IV Revenue (Item 17) is more than
Tuition and Fees (item 1), then Student Title IV Revenue (ltem 17) is reduced by the amount over
Tuition and Fees (Item 1) ( see Item 18 in Section 2 of the example).

3. If Title IV funds are returned for a student under 34 CFR 668.22, then Student Title IV Revenue is
reduced by the amount returned.

3 Adjusted Student Title IV Revenue = The sum of the amounts of Item 17, as adjusted, for each
student at the institution during the fiscal year to whom the institution disbursed Title IV Aid

Adjustments to Student Non-Title IV Revenue

An Unsubsidized loan over the pre-ECSALA loan limit (Iltem 13) and any Student Payments (ltem 14)
count as Student Non-Title IV Revenue only for the amount needed to cover Tuition and Fees (ltem 1)
that are not paid by Funds Applied First (Item 6) and funds under Student Title IV Revenue (ltem 19)
(see Items 13 and 14 in Section 2 of the example).

3 Student Non-Title IV Revenue = The sum of the amounts of Item 20, as adjusted, for each student
at the institution during the fiscal year whose Non-Title IV funds were used to pay all or some of those
student's Tuition and Fee charges

Total Revenue from Other Sources

Activities conducted by the institution that are necessary for education and training (ltem 21) = Total
revenue generated by the institution from these activities during the fiscal year

Funds paid to the institution by, or on behalf of, students for education and training in
qualified non-Title IV eligible programs (Iltem 22) = Total revenue generated by the
institution from these programs during the fiscal year

The Net Present Value (NPV) of institutional loans disbursed to students (Item 23)

Total Revenue from Other Sources = The sum of the amounts for Items 21, 22, and 23 for the fiscal year
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Section 4: Calculating the Net present Value

NPV = ) R'/ (1)

An institution makes a total of $125,000 in 3-year loans at 8.5% and a total of $75,000 in 4-year loans at 8.5%.

The Discount rate is 3%.

Year
1
3-
year 2
Loans
3
Year
1
4-
year 2
Loans

Expected Cash Flow*

Actual Cash Flow (R) using 60%
Collection Rate

47340.00 28404.00
47340.00 28404.00
47340.00 28404.00

Discounted Cash Flow

28404 / (1+.03)" = 27576.70

28404 / (1+.03)* = 26773.49

28404 / (1+.03)’ = 25993.68

NPV or Sum of the discounted cash flows for 3-year loans = 80343.87

Expected Cash Flow* Actual Cash Flow (R) using 60%

Collection Rate

22183.44 13310.06
22183.44 13310.06
22183.44 13310.06
22183.44 13310.06

Discounted Cash Flow

13310.06 / (1+.03)" = 12922.39

13310.06 / (1+.03)? = 12546.01

13310.06 / (1+.03)* = 12180.59

13310.06/ (1+.03)'= 11825.82

NPV or Sum of the discounted cash flows for 4-year loans = 49474.81

Total NPV for all loans = 129818.68

* Expected cash flow represents the total amount of payments due on the loans for the

fiscal year.

BILLING CODE 4000-01-C

15. Section 668.32 is amended by:

A. Revising the introductory text.

B. In paragraph (a)(1)(iii), adding the
word ‘“‘and” after the punctuation **;”

C. In paragraph (a)(2), removing the
punctuation “;”” and adding, in its place,
the punctuatlon o

D. In paragraph (b) removing the
punctuation “;” and adding, in its place,
the punctuatron “

E. In paragraph ( ]( )(ii), removing the
punctuation ““;” and adding, in its place,
the punctuatlon “

F. In paragraph (d] removing the
punctuation ““;” and adding, in its place,
the punctuatlon o

G. In paragraph (e]( )(ii), removing
the punctuation ““;” and adding, in its
place, the punctuatron “

H. In paragraph (f), removmg the
punctuation “;” and adding, in its place,
the punctuatron “

I. In paragraph (g)[ ), removing the
punctuation ““;” at the end of the
paragraph and adding, in its place, the
punctuation ““.”

J. In paragraph (h), removing the
punctuation ““;”
the punctuatlon

K. In paragraph ( ) removing the
punctuation “;”
the punctuatlon

L. In paragraph (]], removing the
punctuation ““;”
the punctuat1on

M. In paragraph (k](9], removing the
word “‘; and” and adding, in its place,
the punctuat1on “

N.In paragraph (l) removing the
word “‘; and” and adding, in its place,
the punctuat1on “r

0. Adding paragraph (n).

The revision and addition read as
follows:

T

[T

T2

§668.32 Student eligibility—general.

A student is eligible to receive title IV,

HEA program assistance if the student
either meets all of the requirements in
paragraphs (a) through (m) of this
section or meets the requirement in

paragraph (n) of this section as follows:

and adding, in its place,

and adding, in its place,

and adding, in its place,

(n) Is enrolled in a comprehensive
transition and postsecondary program
under subpart O of this part and meets
the student eligibility criteria in that
subpart.

* * * * *

16. Section 668.41 is amended by:

A. In paragraph (a), adding, in
alphabetical order, definitions of on-
campus student housing facility and
retention rate.

B. Revising paragraph (d).

C. Revising paragraph (e).

D. In paragraph [g]( )(i), removing the
words “on request”.

E. In the OMB control number
parenthetical at the end of the section,
removing the words, “and 1845-0010"".

The additions and revisions read as
follows:

§668.41 Reporting and disclosure of
information.

(a) * *x %

On-campus student housing facility:
A dormitory or other residential facility
for students that is located on an
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institution’s campus, as defined in
§ 668.46(a).
* * * * *

Retention rate means a measure of the
rate at which students persist in their
educational program at an institution
expressed as a percentage. For four-year
institutions, this is the percentage of
first-time bachelors (or equivalent)
degree-seeking undergraduates from the
previous fall who are again enrolled in
the current fall. For all other
institutions, this is the percentage of
first-time degree- or certificate-seeking
students from the previous fall who
either re-enrolled or successfully
completed their program by the current
fall.

* * * * *

(d) General disclosures for enrolled or
prospective students. An institution
must make available to any enrolled
student or prospective student through
appropriate publications, mailings or
electronic media, information
concerning—

(1) Financial assistance available to
students enrolled in the institution
(pursuant to § 668.42).

(2) The institution (pursuant to
§668.43).

(3) The institution’s retention rate as
reported to the Integrated Postsecondary
Education Data System (IPEDS). In the
case of a request from a prospective
student, the information must be made
available prior to the student’s enrolling
or entering into any financial obligation
with the institution.

(4) The institution’s completion or
graduation rate and, if applicable, its
transfer-out rate (pursuant to § 668.45).
In the case of a request from a
prospective student, the information
must be made available prior to the
student’s enrolling or entering into any
financial obligation with the institution.

(5) The placement of, and types of
employment obtained by, graduates of
the institution’s degree or certificate
programs.

(i) The information provided in
compliance with this paragraph may be
gathered from—

(A) The institution’s placement rate
for any program, if it calculates such a
rate;

(B) State data systems;

(C) Alumni or student satisfaction
Surveys; or

(D) Other relevant sources.

(ii) The institution must identify the
source of the information provided in
compliance with this paragraph, as well
as any time frames and methodology
associated with it.

(iii) The institution must disclose any
placement rates it calculates.

(6) The types of graduate and
professional education in which
graduates of the institution’s four-year
degree programs enroll.

(1) The information provided in
compliance with this paragraph may be
gathered from—

(A) State data systems;

(B) Alumni or student satisfaction
SUrveys; or

(C) Other relevant sources.

(ii) The institution must identify the
source of the information provided in
compliance with this paragraph, as well
as any time frames and methodology
associated with it.

(e) Annual security report and annual
fire safety report—(1) Enrolled students
and current employees—annual security
report and annual fire safety report. By
October 1 of each year, an institution
must distribute to all enrolled students
and current employees its annual
security report described in § 668.46(b),
and, if the institution maintains an on-
campus student housing facility, its
annual fire safety report described in
§668.49(b), through appropriate
publications and mailings, including—

(i) Direct mailing to each individual
through the U.S. Postal Service, campus
mail, or electronic mail;

(ii) A publication or publications
provided directly to each individual; or

(iii) Posting on an Internet Web site or
an Intranet Web site, subject to
paragraph (e)(2) and (3) of this section.

(2) Enrolled students—annual
security report and annual fire safety
report. If an institution chooses to
distribute either its annual security
report or annual fire safety report to
enrolled students by posting the
disclosure or disclosures on an Internet
Web site or an Intranet Web site, the
institution must comply with the
requirements of paragraph (c)(2) of this
section.

(3) Current employees—annual
security report and annual fire safety
report. If an institution chooses to
distribute either its annual security
report or annual fire safety report to
current employees by posting the
disclosure or disclosures on an Internet
Web site or an Intranet Web site, the
institution must, by October 1 of each
year, distribute to all current employees
a notice that includes a statement of the
report’s availability, the exact electronic
address at which the report is posted, a
brief description of the report’s
contents, and a statement that the
institution will provide a paper copy of
the report upon request.

(4) Prospective students and
prospective employees—annual security
report and annual fire safety report. For
each of the reports, the institution must

provide a notice to prospective students
and prospective employees that
includes a statement of the report’s
availability, a description of its
contents, and an opportunity to request
a copy. An institution must provide its
annual security report and annual fire
safety report, upon request, to a
prospective student or prospective
employee. If the institution chooses to
provide either its annual security report
or annual fire safety report to
prospective students and prospective
employees by posting the disclosure on
an Internet Web site, the notice
described in this paragraph must
include the exact electronic address at
which the report is posted, a brief
description of the report, and a
statement that the institution will
provide a paper copy of the report upon
request.

(5) Submission to the Secretary—
annual security report and annual fire
safety report. Each year, by the date and
in a form specified by the Secretary, an
institution must submit the statistics
required by §§668.46(c) and 668.49(c)
to the Secretary.

(6) Publication of the annual fire
safety report. An institution may
publish its annual fire safety report
concurrently with its annual security
report only if the title of the report
clearly states that the report contains
both the annual security report and the
annual fire safety report. If an
institution chooses to publish the
annual fire safety report separately from
the annual security report, it must
include information in each of the two
reports about how to directly access the
other report.

* * * * *

17. Section 668.43 is amended by:

A. In the introductory text of
paragraph (a), removing the words
“upon request”’.

B. In paragraph (a)(5)(ii), removing the
word “and” that appears after the
punctuation “;”.

C. In paragraph (a)(5)(iii), adding the
word ‘“and” after the punctuation “;”.

D. Adding paragraph (a)(5)(iv).

E. Revising paragraph (a)(7).

F. In paragraph (a)(8), removing the
word ‘“‘and” that appears after the
punctuation “;”.

G. In paragraph (a)(9), removing the
punctuation “.” And adding, in its
place, the word “; and”.

H. Adding paragraph (a)(10).

I. In paragraph (b), removing the
words ““, upon request,”.

The additions and revision read as
follows:

§668.43 Institutional information.
(a) * *x %
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(5) * k%

(iv) Any plans by the institution for
improving the academic program of the
institution;

* * * * *

(7) A description of the services and
facilities available to students with
disabilities, including students with
intellectual disabilities as defined in
subpart O of this part;

* * * * *

(10) Institutional policies and
sanctions related to copyright
infringement, including—

(i) A statement that explicitly informs
its students that unauthorized
distribution of copyrighted material,
including unauthorized peer-to-peer file
sharing, may subject the students to
civil and criminal liabilities;

(ii) A summary of the penalties for
violation of Federal copyright laws; and

(iii) A description of the institution’s
policies with respect to unauthorized
peer-to-peer file sharing, including
disciplinary actions that are taken
against students who engage in illegal
downloading or unauthorized
distribution of copyrighted materials
using the institution’s information

technology system.
* * * * *

18. Section 668.45 is revised to read
as follows:

§668.45 Information on completion or
graduation rates.

(a)(1) An institution annually must
prepare the completion or graduation
rate of its certificate- or degree-seeking,
first-time, full-time undergraduate
students, as provided in paragraph (b) of
this section.

(2) An institution that determines that
its mission includes providing
substantial preparation for students to
enroll in another eligible institution
must prepare the transfer-out rate of its
certificate- or degree-seeking, first-time,
full-time undergraduate students, as
provided in paragraph (c) of this
section.

(3)(i) An institution that offers a
predominant number of its programs
based on semesters, trimesters, or
quarters must base its completion or
graduation rate, retention rate, and, if
applicable, transfer-out rate
calculations, on the cohort of certificate-
or degree-seeking, first-time, full-time
undergraduate students who enter the
institution during the fall term of each
year.

(ii) An institution not covered by the
provisions of paragraph (a)(3)(i) of this
section must base its completion or
graduation rate, retention rate, and, if
applicable, transfer-out rate

calculations, on the cohort of certificate-
or degree-seeking, first-time, full-time
undergraduate students who enter the
institution between September 1 of one
year and August 31 of the following

ear.

(4)(i) An institution covered by the
provisions of paragraph (a)(3)(i) of this
section must count as an entering
student a first-time undergraduate
student who is enrolled as of October
15, the end of the institution’s drop-add
period, or another official reporting date
as defined in § 668.41(a).

(ii) An institution covered by
paragraph (a)(3)(ii) of this section must
count as an entering student a first-time
undergraduate student who is enrolled
for at least—

(A) 15 days, in a program of up to,
and including, one year in length; or

(B) 30 days, in a program of greater
than one year in length.

(5) An institution must make available
its completion or graduation rate and, if
applicable, transfer-out rate, no later
than the July 1 immediately following
the 12-month period ending August 31
during which 150 percent of the normal
time for completion or graduation has
elapsed for all of the students in the
group on which the institution bases its
completion or graduation rate and, if
applicable, transfer-out rate
calculations.

(6)(i) Completion or graduation rate
information must be disaggregated by
gender, by each major racial and ethnic
subgroup (as defined in IPEDS), by
recipients of a Federal Pell Grant, by
recipients of a Federal Family Education
Loan or a Federal Direct Loan (other
than an Unsubsidized Stafford Loan
made under the Federal Family
Education Loan Program or a Federal
Direct Unsubsidized Stafford Loan) who
did not receive a Federal Pell Grant, and
by recipients of neither a Federal Pell
Grant nor a Federal Family Education
Loan or a Federal Direct Loan (other
than an Unsubsidized Stafford Loan
made under the Federal Family
Education Loan Program or a Federal
Direct Unsubsidized Loan) if the
number of students in such group or
with such status is sufficient to yield
statistically reliable information and
reporting will not reveal personally
identifiable information about an
individual student. If such number is
not sufficient for such purpose, i.e., is
too small to be meaningful, then the
institution shall note that the institution
enrolled too few of such students to so
disclose or report with confidence and
confidentiality.

(ii) With respect to the requirement in
paragraph (a)(6)(i) of this section to
disaggregate the completion or

graduation rate information by the
receipt or nonreceipt of Federal student
aid, students shall be considered to have
received the aid in question only if they
received such aid in the period
specified in paragraph (a)(3) of this
section.

(iii) The requirement in paragraph
(a)(6)(i) of this section shall not apply to
two-year, degree-granting institutions of
higher education until academic year
2011-2012.

(b) In calculating the completion or
graduation rate under paragraph (a)(1) of
this section, an institution must count
as completed or graduated—

(1) Students who have completed or
graduated by the end of the 12-month
period ending August 31 during which
150 percent of the normal time for
completion or graduation from their
program has lapsed; and

(2) Students who have completed a
program described in § 668.8(b)(1)(ii), or
an equivalent program, by the end of the
12-month period ending August 31
during which 150 percent of normal
time for completion from that program
has lapsed.

(c) In calculating the transfer-out rate
under paragraph (a)(2) of this section, an
institution must count as transfers-out
students who by the end of the 12-
month period ending August 31 during
which 150 percent of the normal time
for completion or graduation from the
program in which they were enrolled
has lapsed, have not completed or
graduated but have subsequently
enrolled in any program of an eligible
institution for which its program
provided substantial preparation.

(d) For the purpose of calculating a
completion or graduation rate and a
transfer-out rate, an institution may—

(1) Exclude students who—

(i) Have left school to serve in the
Armed Forces;

(ii) Have left school to serve on
official church missions;

(ii1) Have left school to serve with a
foreign aid service of the Federal
Government, such as the Peace Corps;

(iv) Are totally and permanently
disabled; or

(v) Are deceased.

(2) In cases where the students
described in paragraphs (d)(1)(i) through
(iii) of this section represent 20 percent
or more of the certificate- or degree-
seeking, full-time, undergraduate
students at the institution, recalculate
the completion or graduation rates of
those students by adding to the 150
percent time-frame they normally have
to complete or graduate, as described in
paragraph (b) of this section, the time
period the students were not enrolled
due to their service in the Armed



42440

Federal Register/Vol. 74, No. 161/Friday, August 21, 2009 /Proposed Rules

Forces, on official church missions, or
with a recognized foreign aid service of
the Federal Government.

(e)(1) The Secretary grants a waiver of
the requirements of this section dealing
with completion and graduation rate
data to any institution that is a member
of an athletic association or conference
that has voluntarily published
completion or graduation rate data, or
has agreed to publish data, that the
Secretary determines are substantially
comparable to the data required by this
section.

(2) An institution that receives a
waiver of the requirements of this
section must still comply with the
requirements of § 668.41(d)(3) and (f).

(3) An institution, or athletic
association or conference applying on
behalf of an institution, that seeks a
waiver under paragraph (e)(1) of this
section must submit a written
application to the Secretary that
explains why it believes the data the
athletic association or conference
publishes are accurate and substantially
comparable to the information required
by this section.

(f) In addition to calculating the
completion or graduation rate required
by paragraph (a)(1) of this section, an
institution may, but is not required to—

(1) Calculate a completion or
graduation rate for students who
transfer into the institution;

(2) Calculate a completion or
graduation rate for students described in
paragraphs (d)(1)(i) through (iv) of this
section; and

(3) Calculate a transfer-out rate as
specified in paragraph (c) of this
section, if the institution determines
that its mission does not include
providing substantial preparation for its
students to enroll in another eligible
institution.

(Approved by the Office of Management and
Budget under control number 1845-0004)

(Authority: 20 U.S.C. 1092)

19. Section 668.46 is amended by:

A. In paragraph (a), adding, in
alphabetical order, a definition of test.

B. In paragraph (b), adding paragraphs
(13) and (14).

C. Revising paragraph (c)(3).

D. In paragraph (e), revising the
paragraph heading and adding
paragre(l{ph (e)(3).

E. Adding paragraph (g).

F. Adding paragraph (h).

The additions and revisions read as
follows:

§668.46 Institutional security policies and
crime statistics.

(a) * k%

Test: Regularly scheduled drills,
exercises, and appropriate follow-

through activities, designed for
assessment and evaluation of emergency
plans and capabilities.

* * * * *

(b) * % %

(13) Beginning with the annual
security report distributed by October 1,
2010, a statement of policy regarding
emergency response and evacuation
procedures, as described in paragraph
(g) of this section.

(14) Beginning with the annual
security report distributed by October 1,
2010, a statement of policy regarding
missing student notification procedures,
as described in paragraph (h) of this
section.

(C] * * %

(3) Reported crimes if a hate crime.
An institution must report, by category
of prejudice, the following crimes
reported to local police agencies or to a
campus security authority that manifest
evidence that the victim was
intentionally selected because of the
victim’s actual or perceived race,
gender, religion, sexual orientation,
ethnicity, or disability:

(i) Any crime it reports pursuant to
paragraph (c)(1)(i) through (vii) of this
section.

(ii) The crimes of larceny-theft, simple
assault, intimidation, and destruction/
damage/vandalism of property.

(iii) Any other crime involving bodily
injury.

* * * * *

(e) Timely warning and emergency
notification. * * *

(3) If there is an immediate threat to
the health or safety of students or
employees occurring on campus, as
described in paragraph (g)(1) of this
section, an institution must follow its
emergency notification procedures. An
institution that follows its emergency
notification procedures is not required
to issue a timely warning based on the
same circumstances; however, the
institution must provide adequate
follow-up information to the community
as needed.

* * * * *

(g) Emergency response and
evacuation procedures. An institution
must include a statement of policy
regarding its emergency response and
evacuation procedures in the annual
security report. This statement must
include—

(1) The procedures the institution will
use to immediately notify the campus
community upon the confirmation of a
significant emergency or dangerous
situation involving an immediate threat
to the health or safety of students or
employees occurring on the campus;

(2) A description of the process the
institution will use to—

(i) Confirm that there is a significant
emergency or dangerous situation as
described in paragraph (g)(1) of this
section;

(ii) Determine the appropriate
segment or segments of the campus
community to receive a notification;

(iii) Determine the content of the
notification; and

(iv) Initiate the notification system;

(3) A statement that the institution
will, without delay, and taking into
account the safety of the community,
determine the content of the notification
and initiate the notification system,
unless issuing a notification will, in the
professional judgment of responsible
authorities, compromise efforts to assist
a victim or to contain, respond to, or
otherwise mitigate the emergency;

(4) A list of the titles of the person or
persons or organization or organizations
responsible for carrying out the actions
described in paragraph (g)(2) of this
section;

(5) The institution’s procedures for
disseminating emergency information to
the larger community; and

(6) The institution’s procedures to test
the emergency response and evacuation
procedures on at least an annual basis,
including—

(i) Tests that may be announced or
unannounced;

(ii) Publicizing its emergency
response and evacuation procedures in
conjunction with at least one test per
calendar year; and

(iii) Documenting, for each test, a
description of the exercise, the date,
time, and whether it was announced or
unannounced.

(h) Missing student notification
policies and procedures. (1) An
institution that provides any on-campus
student housing facility must include a
statement of policy regarding missing
student notification procedures for
students who reside in on-campus
student housing facilities in its annual
security report. This statement must—

(i) Indicate a list of titles of the
persons or organizations to which
students, employees, or other
individuals should report that a student
has been missing for 24 hours;

(ii) Require that any missing student
report must be referred immediately to
the institution’s police or campus
security department, or, in the absence
of an institutional police or campus
security department, to the local law
enforcement agency that has jurisdiction
in the area;

(iii) Contain an option for each
student living in an on-campus student
housing facility to identify a contact
person or persons whom the institution
shall notify if the student is determined
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missing by the institutional police or
campus security department, or the
local law enforcement agency;

(iv) Advise students that their contact
information will be registered
confidentially, that this information will
be accessible only to authorized campus
officials, and that it may not be
disclosed, except to law enforcement
personnel in furtherance of a missing
person investigation;

(v) Advise students that if they are
under 18 years of age and not
emancipated, the institution must notify
a custodial parent or guardian when the
student is missing, in addition to any
additional contact person designated by
the student; and

(vi) Advise students that, regardless of
whether they name a contact person,
unless the local law enforcement agency
was the entity that made the
determination that a student is missing,
the institution will notify the local law
enforcement agency that the student is
missing.

(2) The procedures that the institution
must follow when a student who resides
in an on-campus student housing
facility is determined to have been
missing for 24 hours include—

(i) If the student has designated a
contact person, notifying that contact
person within 24 hours;

(ii) If the student is under 18 years of
age and is not emancipated, notifying
the student’s custodial parent or
guardian and any other designated
contact person within 24 hours; and

(iii) Regardless of whether the student
has identified a contact person, is above
the age of 18, or is an emancipated
minor, informing the local law
enforcement agency that has jurisdiction
in the area that the student has been

reported to be missing within 24 hours.
* * * * *

§668.48 [Amended]

20. Section 668.48(b) is amended by
removing the parenthetical “(d)” and
adding, in its place, the parenthetical
fi(e]’).

21. Section 668.49 is added to subpart
D of part 668 to read as follows:

§668.49 Institutional fire safety policies
and fire statistics.

(a) Additional definitions that apply
to this section.

Cause of fire: The factor or factors that
give rise to a fire. The causal factor may
be, but is not limited to, the result of an
intentional or unintentional action,
mechanical failure, or act of nature.

Fire: Any instance of open flame or
other burning in a place not intended to
contain the burning or in an
uncontrolled manner.

Fire drill: A supervised practice of a
mandatory evacuation of a building for
a fire.

Fire-related injury: Any instance in
which a person is injured as a result of
a fire, including an injury sustained
from a natural or accidental cause,
while involved in fire control,
attempting rescue, or escaping from the
dangers of the fire. The term “person”
may include students, faculty, staff,
visitors, firefighters, or any other
individuals.

Fire-related death: Any instance in
which a person—

(1) Is killed as a result of a fire,
including death resulting from a natural
or accidental cause while involved in
fire control, attempting rescue, or
escaping from the dangers of a fire; or

(2) Dies within one year of injuries
sustained as a result of the fire.

Fire safety system: Any mechanism or
system related to the detection of a fire,
the warning resulting from a fire, or the
control of a fire. This may include
sprinkler systems or other fire
extinguishing systems, fire detection
devices, stand-alone smoke alarms,
devices that alert one to the presence of
a fire, such as horns, bells, or strobe
lights; smoke-control and reduction
mechanisms; and fire doors and walls
that reduce the spread of a fire.

Value of property damage: The
estimated value of the loss of the
structure and contents, in terms of the
cost of replacement in like kind and
quantity. This estimate should include
contents damaged by fire, and related
damages caused by smoke, water, and
overhaul; however, it does not include
indirect loss, such as business
interruption.

(b) Annual fire safety report.
Beginning by October 1, 2010, an
institution that maintains any on-
campus student housing facility must
prepare an annual fire safety report that
contains, at a minimum, the following
information:

(1) The fire statistics described in
paragraph (c) of this section.

(2) A description of each on-campus
student housing facility fire safety
system.

(3) The number of fire drills held
during the previous calendar year.

(4) The institution’s policies or rules
on portable electrical appliances,
smoking, and open flames in a student
housing facility.

(5) The institution’s procedures for
student housing evacuation in the case
of a fire.

(6) The policies regarding fire safety
education and training programs
provided to the students, faculty, and
staff. In these policies, the institution

must describe the procedures that
students and employees should follow
in the case of a fire.

(7) For purposes of including a fire in
the statistics in the annual fire safety
report, a list of the titles of each person
or organization to which students and
employees should report that a fire
occurred.

(8) Plans for future improvements in
fire safety, if determined necessary by
the institution.

(c) Fire statistics. (1) An institution
must report statistics for each on-
campus student housing facility, for the
three most recent calendar years for
which data are available, concerning—

(i) The number of fires and the cause
of each fire;

(ii) The number of injuries related to
a fire that resulted in treatment at a
medical facility, including at an on-
campus health center;

(iii) The number of deaths related to
a fire; and

(iv) The value of property damage
caused by a fire.

(2) An institution is required to
submit a copy of the fire statistics in
paragraph (c)(1) of this section to the
Secretary on an annual basis.

(d) Fire log. (1) An institution that
maintains on-campus student housing
facilities must maintain a written, easily
understood fire log that records, by the
date that the fire was reported, any fire
that occurred in an on-campus student
housing facility. This log must include
the nature, date, time, and general
location of each fire.

(2) An institution must make an entry
or an addition to an entry to the log
within two business days, as defined
under § 668.46(a), of the receipt of the
information.

(3) An institution must make the fire
log for the most recent 60-day period
open to public inspection during normal
business hours. The institution must
make any portion of the log older than
60 days available within two business
days of a request for public inspection.

(4) An institution must make an
annual report to the campus community
on the fires recorded in the fire log. This
requirement may be satisfied by the
annual fire safety report described in
paragraph (b) of this section.

(Approved by the Office of Management and
Budget under control number 1845—-NEW3)

(Authority: 20 U.S.C. 1092)

22. Appendix A to subpart D of part
668 is amended by:

A. Revising the introductory text.

B. Under the heading, “Crime
Definitions From the Uniform Crime
Reporting Handbook,” revising and
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renaming the definition of Weapon Law
Violations, as Weapons: Carrying,
Possessing, Etc. and revising the
definitions of Drug Abuse Violations
and Liquor Law Violations.

C. Adding a heading at the end of the
appendix, “Definitions From the Hate
Crime Data Collection Guidelines of the
Uniform Crime Reporting Handbook”
followed by definitions for larceny-theft
(except motor vehicle theft), simple
assault, intimidation, and destruction/
damage/vandalism of property.

The revisions and additions read as
follows:

Appendix A to Subpart D of Part 668—
Crime Definitions in Accordance With
the Federal Bureau of Investigation’s
Uniform Crime Reporting Program

The following definitions are to be used for
reporting the crimes listed in § 668.46, in
accordance with the Federal Bureau of
Investigation’s Uniform Crime Reporting
Program. The definitions for murder; robbery;
aggravated assault; burglary; motor vehicle
theft; weapons: carrying, possessing, etc.; law
violations; drug abuse violations; and liquor
law violations are excerpted from the
Uniform Crime Reporting Handbook. The
definitions of forcible rape and nonforcible
sex offenses are excerpted from the National
Incident-Based Reporting System Edition of
the Uniform Crime Reporting Handbook. The
definitions of larceny-theft (except motor
vehicle theft), simple assault, intimidation,
and destruction/damage/vandalism of
property are excerpted from the Hate Crime
Data Collection Guidelines of the Uniform
Crime Reporting Handbook.

* * * * *

Crime Definitions From the Uniform Crime
Reporting Handbook

* * * * *

Weapons: Carrying, Possessing, Etc.

The violation of laws or ordinances
prohibiting the manufacture, sale, purchase,
transportation, possession, concealment, or
use of firearms, cutting instruments,
explosives, incendiary devices, or other
deadly weapons.

Drug Abuse Violations

The violation of laws prohibiting the
production, distribution, and/or use of
certain controlled substances and the
equipment or devices utilized in their
preparation and/or use. The unlawful
cultivation, manufacture, distribution, sale,
purchase, use, possession, transportation, or
importation of any controlled drug or
narcotic substance. Arrests for violations of
State and local laws, specifically those
relating to the unlawful possession, sale, use,
growing, manufacturing, and making of
narcotic drugs.

Liquor Law Violations

The violation of State or local laws or
ordinances prohibiting the manufacture, sale,
purchase, transportation, possession, or use

of alcoholic beverages, not including driving
under the influence and drunkenness.
* * * * *

Definitions From the Hate Crime Data
Collection Guidelines of the Uniform Crime
Reporting Handbook

Larceny-Theft (except motor vehicle theft)
The unlawful taking, carrying, leading, or
riding away of property from the possession
or constructive possession of another.
Attempted larcenies are included.
Embezzlement, confidence games, forgery,
worthless checks, etc., are excluded.

Simple Assault

An unlawful physical attack by one person
upon another where neither the offender
displays a weapon, nor the victim suffers
obvious severe or aggravated bodily injury
involving apparent broken bones, loss of
teeth, possible internal injury, severe
laceration, or loss of consciousness.

Intimidation

To unlawfully place another person in
reasonable fear of bodily harm through the
use of threatening words and/or other
conduct, but without displaying a weapon or
subjecting the victim to actual physical
attack.

Destruction/Damage/Vandalism of Property

To willfully or maliciously destroy,
damage, deface, or otherwise injure real or
personal property without the consent of the
owner or the person having custody or
control of it.

23. Section 668.161 is amended by:
A. Revising the section heading.

B. Revising paragraph (a)(4).

The revisions read as follows:

§668.161 Scope and purpose (cash
management rules).

(a] R

(4) An institution must follow the
disbursement procedures in 34 CFR
675.16 for paying a student his or her
wages under the FWS Program instead
of the disbursement procedures in
§§668.164(a), (b), and (d) through (g),
and 668.165.

* * * * *

§668.184 [Amended]

24, Section 668.184(a)(1) is amended
by removing the word “If” and adding,
in its place, the words “Except as
provided under 34 CFR 600.32(d), if”".

25. Subpart O, consisting of
§§668.230 through 668.233, is added to
part 668 to read as follows:

Subpart O—Financial Assistance for
Students With Intellectual Disabilities

Sec.

668.230
668.231
668.232
668.233

Scope and purpose.
Definitions.
Program eligibility.
Student eligibility.

Subpart O—Financial Assistance for
Students With Intellectual Disabilities

§668.230 Scope and purpose.

This subpart establishes regulations
that apply to an institution that offers
comprehensive transition and
postsecondary programs to students
with intellectual disabilities. Students
enrolled in these programs are eligible
for Federal financial assistance under
the Federal Pell Grant, FSEOG, and
FWS programs. Except for provisions
related to needs analysis, the Secretary
may waive any title IV, HEA program
requirement related to the Federal Pell
Grant, FSEOG, and FWS programs or
institutional eligibility, to ensure that
students with intellectual disabilities
remain eligible for funds under these
assistance programs. However, unless
provided in this subpart or subsequently
waived by the Secretary, students with
intellectual disabilities and institutions
that offer comprehensive transition and
postsecondary programs are subject to
the same regulations and procedures
that otherwise apply to title IV, HEA
program participants.

(Authority: 20 U.S.C. 1091)

§668.231

The following definitions apply to
this subpart:

Comprehensive transition and
postsecondary program means a degree,
certificate, nondegree, or noncertificate
program that—

(1) Is offered by a participating
institution;

(2) Is delivered to students physically
attending the institution;

(3) Is designed to support students
with intellectual disabilities who are
seeking to continue academic, career
and technical, and independent living
instruction at an institution of higher
education in order to prepare for gainful
employment;

(4) Includes an advising and
curriculum structure;

(5) Requires students with intellectual
disabilities to have at least one-half of
their participation in the program, as
determined by the institution, focus on
academic components through one or
more of the following activities:

(i) Taking credit-bearing courses with
students without disabilities.

(ii) Auditing or otherwise
participating in courses with students
without disabilities for which the
student does not receive regular
academic credit.

(iii) Taking non-credit-bearing,
nondegree courses with students
without disabilities.

Definitions.
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(iv) Participating in internships or
work-based training in settings with
individuals without disabilities; and

(6) Provides students with intellectual
disabilities opportunities to participate
in coursework and other activities with
students without disabilities.

Student with an intellectual disability
means a student—

(1) With mental retardation or a
cognitive impairment characterized by
significant limitations in—

(i) Intellectual and cognitive
functioning; and

(ii) Adaptive behavior as expressed in
conceptual, social, and practical
adaptive skills; and

(2) Who is currently, or was formerly,
eligible for special education and
related services under the Individuals
with Disabilities Education Act (IDEA)
(20 U.S.C. 1401), including a student
who was determined eligible for special
education or related services under the
IDEA but was home-schooled or
attended private school.

(Authority: 20 U.S.C. 1091, 1140)

§668.232 Program eligibility.

An institution that offers a
comprehensive transition and
postsecondary program must apply to
the Secretary to have the program
determined to be an eligible program.
The institution applies under the
provisions in 34 CFR 600.20 for adding
an educational program, and must
include in its application—

(a) A detailed description of the
comprehensive transition and
postsecondary program that addresses
all of the components of the program, as
defined in § 668.231;

(b) The institution’s policy for
determining whether a student enrolled
in the program is making satisfactory
academic progress;

(c) The number of weeks of
instructional time and the number of
semester or quarter credit hours or clock
hours in the program, including the
equivalent credit or clock hours
associated with noncredit or reduced
credit courses or activities;

(d) A description of the educational
credential offered (e.g., degree or
certificate) or identified outcome or
outcomes established by the institution
for all students enrolled in the program;

(e) A copy of the letter or notice sent
to the institution’s accrediting agency
informing the agency of its
comprehensive transition and
postsecondary program. The letter or
notice must include a description of the
items in paragraphs (a) through (d) of
this section; and

(f) Any other information the
Secretary may require.

(Approved by the Office of Management and
Budget under control number 1845-NEW4)

(Authority: 20 U.S.C. 1091)
§668.233 Student eligibility.

A student with an intellectual
disability is eligible to receive Federal
Pell, FSEOG, and FWS program
assistance under this subpart if—

(a) The student satisfies the general
student eligibility requirements under
§668.32, except for the requirements in
paragraphs (a), (e), and (f) of that
section. With regard to these exceptions,
a student—

(1) Does not have to be enrolled for
the purpose of obtaining a degree or
certificate;

(2) Is not required to have a high
school diploma, a recognized equivalent
of a high school diploma, or have
passed an ability to benefit test; and

(3) Is making satisfactory progress
according to the institution’s published
standards for students enrolled in its
comprehensive transition and
postsecondary programs;

(b) The student is enrolled in a
comprehensive transition and
postsecondary program approved by the
Secretary; and

(c) The institution obtains a record
from a local educational agency that the
student is or was eligible for special
education and related services under the
IDEA. If that record does not identify
the student as having an intellectual
disability, as described in paragraph (1)
of the definition of a student with an
intellectual disability in § 668.231, the
institution must also obtain
documentation establishing that the
student has an intellectual disability,
such as—

(1) A documented comprehensive and
individualized psycho-educational
evaluation and diagnosis of an
intellectual disability by a psychologist
or other qualified professional; or

(2) A record of the disability from a
local or State educational agency, or
government agency, such as the Social
Security Administration or a vocational
rehabilitation agency, that identifies the
intellectual disability.

(Approved by the Office of Management and
Budget under control number 1845-NEW4)

(Authority: 20 U.S.C. 1091)

PART 675—FEDERAL WORK-STUDY
PROGRAMS

26. The authority citation for part 675
is revised to read as follows:

Authority: 3 20 U.S.C. 1070g, 1094; 42
U.S.C. 2751-2756b; unless otherwise noted.

§675.2 [Amended]

27.In §675.2(b), paragraph (1) of the
definition of community services is
amended by adding the words
“emergency preparedness and
response,” after the words “public
safety,”.

28. Section 675.16 is revised to read
as follow:

§675.16 Payments to students.

(a) General. (1) An institution must
follow the disbursement procedures in
this section for paying a student his or
her wages under the FWS Program
instead of the disbursement procedures
in 34 CFR 668.164(a), (b), and (d)
through (g), and 34 CFR 668.165. The
institution must follow 34 CFR
668.164(c) on making direct FWS
payments to students and 34 CFR
668.164(h) on handling the return of
FWS funds that are not received or
negotiated by a student.

(2) An institution must pay a student
FWS compensation at least once a
month.

(3) Before an institution makes an
initial disbursement of FWS
compensation to a student for an award
period, the institution must notify the
student of the amount of funds the
student is authorized to earn, and how
and when the FWS compensation will
be paid.

(4) Regardless of who employs the
student, the institution is responsible
for ensuring that the student is paid for
work performed.

(5) A student’s FWS compensation is
earned when the student performs the
work.

(6) An institution may pay a student
after the student’s last day of attendance
for FWS compensation earned while he
or she was in attendance at the
institution.

(7) A correspondence student must
submit his or her first completed lesson
before receiving a payment.

(8) The institution may not obtain a
student’s power of attorney to authorize
any disbursement of funds without prior
approval from the Secretary.

(9) An institution makes a
disbursement of FWS program funds on
the date that the institution credits a
student’s account at the institution or
pays a student directly with—

(i) Funds received from the Secretary;
or

(ii) Institutional funds used in
advance of receiving FWS program
funds.

(b) Crediting a student’s account at
the institution. (1) If the institution
obtains the student’s authorization
described in paragraph (d) of this
section, the institution may use the FWS
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funds to credit a student’s account at the
institution to satisfy—

(i) Current year charges for—

(A) Tuition and fees;

(B) Board, if the student contracts
with the institution for board;

(C) Room, if the student contracts
with the institution for room; and

(D) Other educationally related
charges incurred by the student at the
institution; and

(ii) Prior award year charges with the
restriction provided in paragraph (b)(2)
of this section for a total of not more
than $200 for—

(A) Tuition and fees, room, or board;
and

(B) Other institutionally related
charges incurred by the student at the
institution.

(2) If the institution is using FWS
funds in combination with other title IV,
HEA program funds to credit a student’s
account at the institution to satisfy prior
award year charges, a single $200 total
prior award year charge limit applies to
the use of all the title IV, HEA program
funds for that purpose.

(c) Credit balances. Whenever an
institution disburses FWS funds by
crediting a student’s account and the
result is a credit balance, the institution
must pay the credit balance directly to
the student as soon as possible, but no
later than 14 days after the credit
balance occurs on the account.

(d) Student authorizations. (1) Except
for the noncash contributions allowed
under paragraphs (e)(2) and (3) of this
section, if an institution obtains written
authorization from a student, the
institution may—

(i) Use the student’s FWS
compensation to pay for charges
described in paragraph (b) of this
section that are included in that
authorization; and

(ii) Except if prohibited by the
Secretary under the reimbursement or
cash monitoring payment method, hold
on behalf of the student any FWS
compensation that would otherwise be
paid directly to the student under
paragraph (c) of this section.

(2) In obtaining the student’s
authorization to perform an activity
described in paragraph (d)(1) of this
section, an institution—

(i) May not require or coerce the
student to provide that authorization;

(ii) Must allow the student to cancel
or modify that authorization at any time;
and

(iii) Must clearly explain how it will
carry out that activity.

(3) A student may authorize an
institution to carry out the activities
described in paragraph (d)(1) of this
section for the period during which the
student is enrolled at the institution.

(4)(i) If a student modifies an
authorization, the modification takes
effect on the date the institution
receives the modification notice.

(ii) If a student cancels an
authorization to use his or her FWS
compensation to pay for authorized
charges under paragraph (b) of this
section, the institution may use those
funds to pay only those authorized
charges incurred by the student before
the institution received the notice.

(iii) If a student cancels an
authorization to hold his or her FWS
compensation under paragraph (d)(1)(ii)
of this section, the institution must pay
those funds directly to the student as
soon as possible, but no later than 14
days after the institution receives that
notice.

(5) If an institution holds excess FWS
compensation under paragraph (d)(1)(ii)
of this section, the institution must—

(i) Identify the amount of funds the
institution holds for each student in a
subsidiary ledger account designed for
that purpose;

(ii) Maintain, at all times, cash in its
bank account in an amount at least
equal to the amount of FWS
compensation the institution holds for
the student; and

(iii) Notwithstanding any
authorization obtained by the institution
under this paragraph, pay any
remaining balances by the end of the
institution’s final FWS payroll period
for an award year.

(e)(1) Timing of institutional share
and noncash contributions. Except for
the noncash contributions allowed
under paragraph (e)(2) or (3) of this
section, an institution must pay the
student its share of his or her FWS
compensation at the same time it pays
the Federal share.

(2) If an institution pays a student its
FWS share for an award period in the
form of tuition, fees, services, or
equipment, it must pay that share before
the student’s final payroll period.

(3) If an institution pays its FWS share
in the form of prepaid tuition, fees,
services, or equipment for a forthcoming
academic period, it must give the
student a statement before the close of
his or her final payroll period listing the
amount of tuition, fees, services, or
equipment earned.

(Authority: 20 U.S.C. 1091, 1094; 42 U.S.C.
2753)

29. Section 675.18 is amended by:

A. Adding paragraph (g)(4).

B. Adding paragraph (i).

C. Revise the authority citation at the
end of the section.

The additions and revisions read as
follows:

§675.18 Use of funds.
* * * * *
* * %

(4)(i) In meeting the seven percent
community service expenditure
requirement in paragraph (g)(1) of this
section, students may be employed to
perform civic education and
participation activities in projects that—

(A) Teach civics in schools;

(B) Raise awareness of government
functions or resources; or

(C) Increase civic participation.

(ii) To the extent practicable, in
providing civic education and
participation activities under paragraph
(g)(4)(i) of this section, an institution
must—

(A) Give priority to the employment
of students in projects that educate or
train the public about evacuation,
emergency response, and injury
prevention strategies relating to natural
disasters, acts of terrorism, and other
emergency situations; and

(B) Ensure that the students receive
appropriate training to carry out the
educational services required.

* * * * *

(i) Flexibility in the event of a major
disaster. (1) An institution located in
any area affected by a major disaster
may make FWS payments to disaster-
affected students for the period of time
(not to exceed the award period) in
which the students were prevented from
fulfilling their FWS obligations. The
FWS payments—

(i) May be made to disaster-affected
students for an amount equal to or less
than the amount of FWS wages the
students would have been paid had the
students been able to complete the work
obligation necessary to receive the
funds;

(ii) May not be made to any student
who was not eligible for FWS or was not
completing the work obligation
necessary to receive the funds, or had
already separated from their
employment prior to the occurrence of
the major disaster; and

(iii) Must meet the matching
requirements of § 675.26, unless those
requirements are waived by the
Secretary.

(2) The following definitions apply to
this section:

(i) Disaster-affected student means a
student enrolled at an institution who—
(A) Received an FWS award for the
award period during which a major

disaster occurred;

(B) Earned FWS wages from an
institution for that award period;

(C) Was prevented from fulfilling his
or her FWS obligation for all or part of
the FWS award period because of the
major disaster; and
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(D) Was unable to be reassigned to
another FWS job.

(ii) Major disaster is defined in
section 102(2) of the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act (42 U.S.C. 5122(2)).

(Authority: 20 U.S.C. 1095, 1096; 42 U.S.C.
2753, 2755, 2756(b))

30. Section 675.26 is amended by:

A. In paragraph (d)(2)(iii), removing
the word ““or” that appears after the
punctuation “;”.

B. In paragraph (d)(2)(iv), removing
the punctuation “.”” and adding, in its
place, the word ““; or”.

C. Adding paragraph (d)(2)(v).

The addition reads as follows:

§675.26 FWS Federal share limitations.

* * * * *

(d) E

(2) * x %

(v) The student is employed in
community service activities and is
performing civic education and
participation activities in a project as
defined in § 675.18(g)(4).

* * * * *

31. Section 675.41 is amended by:

A. Revising paragraph (a).

B. Revising the paragraph heading
and introductory text in paragraph (b).

C. In paragraph (b)(2), removing the
word “, participation,”.

D. In paragraph (b)(5), removing the
words ‘“work-learning’’ and adding, in
their place, the words ‘“work-learning-
service”.

E. In paragraph (b)(6), removing the
words “work-learning’” and adding, in
their place, the words “work-learning-
service”.

The revisions read as follows:

§675.41 Special definitions.

* * * * *

(a) Work-college: An eligible
institution that—

(1) Is a public or private nonprofit,
four-year, degree-granting institution
with a commitment to community
service;

(2) Has operated a comprehensive
work-learning-service program for at
least two years;

(3) Requires resident students,
including at least one-half of all
students who are enrolled on a full-time
basis, to participate in a comprehensive
work-learning-service program for at
least five hours each week, or at least 80
hours during each period of enrollment,
except summer school, unless the
student is engaged in an institutionally
organized or approved study abroad or
externship program; and

(4) Provides students participating in
the comprehensive work-learning-

service program with the opportunity to
contribute to their education and to the
welfare of the community as a whole.
(b) Comprehensive student work-
learning-service program: A student

work-learning-service program that—
* * * * *

§675.43 [Amended]

32. Section 675.43 is amended by
removing the words “work-learning”
and adding, in their place, the words
“work-learning-service”.

§675.44 [Amended]

33. Section 675.44(b) is amended by
removing the words “work-learning”
and adding, in their place, the words
“work-learning-service”.

§675.45 [Amended]

34. Section 675.45 is amended by:

A. In paragraph (a)(1), in the
introductory text of paragraph (a)(4),
and in paragraph (a)(4)(i) removing the
words “work-learning” and adding, in
their place, the words “work-learning-
service”.

B. In paragraph (a)(5), removing the
words “work service learning” and
adding, in their place, the words “work-
learning-service”.

PART 686—TEACHER EDUCATION
ASSISTANCE FOR COLLEGE AND
HIGHER EDUCATION (TEACH) GRANT
PROGRAM

35. The authority citation for part 686
continues to read as follows:

Authority: 20 U.S.C. 1070g, et seq., unless
otherwise noted.

§686.12 [Amended]

36. Section 686.12(c)(1) is amended
by adding the words “, a suspension
approved under § 686.41(a)(2), or a
military discharge granted under
§686.42(c)(2)” after the words ‘‘teaching
service”’.

37. Section 686.41 is amended by:

A. In the introductory text of
paragraph (a)(2), removing the words
“and (ii)” and adding, in their place, the
words ¢, (ii), and (iii)”.

B. Revising paragraphs (a)(2)(ii), (b),
and (c).

C. Adding an OMB control number at
the end of the section.

The revisions and addition read as
follows:

§686.41 Periods of suspension.

(a] * * *

(2) * % %

(i1) Does not exceed a total of three
years under paragraph (a)(1)(iii) of this
section.

(b) A grant recipient, or his or her
representative in the case of a grant

recipient who qualifies under paragraph
(a)(1)(iii) of this section, must apply for
a suspension in writing on a form
approved by the Secretary prior to being
subject to any of the conditions under
§686.43(a)(1) through (a)(5) that would
cause the TEACH Grant to convert to a
Federal Direct Unsubsidized Loan.

(c) A grant recipient, or his or her
representative in the case of a grant
recipient who qualifies under paragraph
(a)(1)(iii) of this section, must provide
the Secretary with documentation
supporting the suspension request as
well as current contact information
including home address and telephone
number.

(Approved by the Office of Management and
Budget under control number 1845-0083)

* * * * *

38. Section 686.42 is amended by:

A. Adding paragraph (c).

B. Adding an OMB control number at
the end of the section.

The additions read as follows:

§686.42 Discharge of agreement to serve.
* * * * *

(c) Military discharge. (1) A grant
recipient who has completed or who has
otherwise ceased enrollment in a
TEACH Grant-eligible program for
which he or she received TEACH Grant
funds and has exceeded the period of
time allowed under § 686.41(a)(2)(ii),
may qualify for a proportional discharge
of his or her service obligation due to an
extended call or order to active duty
status. To apply for a military discharge,
a grant recipient or his or her
representative must submit a written
request to the Secretary.

(2) A grant recipient described in
paragraph (c)(1) of this section may
receive a—

(i) One-year discharge of his or her
service obligation if a call or order to
active duty status is for more than three
years;

(ii) Two-year discharge of his or her
service obligation if a call or order to
active duty status is for more than four
years;

(iii) Three-year discharge of his or her
service obligation if a call or order to
active duty status is for more than five
years; or

(iv) Full discharge of his or her
service obligation if a call or order to
active duty status is for more than six
years.

(3) A grant recipient or his or her
representative must provide the
Secretary with—

(i) A written statement from the grant
recipient’s commanding or personnel
officer certifying—



42446

Federal Register/Vol. 74, No. 161/Friday, August 21, 2009 /Proposed Rules

(A) That the grant recipient is on
active duty in the Armed Forces of the
United States;

(B) The date on which the grant
recipient’s service began; and

(C) The date on which the grant
recipient’s service is expected to end; or

(i1)(A) A copy of the grant recipient’s
official military orders; and

(B) A copy of the grant recipient’s
military identification.

(4) For the purpose of this section, the
Armed Forces means the Army, Navy,
Air Force, Marine Corps, and the Coast
Guard.

(5) Based on a request for a military
discharge from the grant recipient or his
or her representative, the Secretary will
notify the grant recipient or his or her
representative of the outcome of the
discharge request. For the portion on the
service obligation that remains, the
grant recipient remains responsible for
fulfilling his or her service obligation in
accordance with §686.12.

(Approved by the Office of Management and
Budget under control number 1845-0083)

* * * * *

PART 690—FEDERAL PELL GRANT
PROGRAM

39. The authority citation for part 690
continues to read as follows:

Authority: 20 U.S.C. 1070a, 1070g, unless
otherwise noted.

40. Section 690.63 is amended by:

A. Adding paragraph (h).

B. Adding an OMB control number
and authority citation at the end of the
section.

The additions read as follows:

§690.63 Calculation of a Federal Pell
Grant for a payment period.
* * * * *

(h) Payment from two Scheduled
Awards. (1) In a payment period, a
student may receive a payment from the
student’s first Scheduled Award in the
award year and the student’s second
Scheduled Award in the award year if—

(i) The student is an eligible student
who meets the provisions of § 690.67;
and

(ii) The student’s payment for the
payment period is greater than the
remaining balance of the first Scheduled
Award.

(2) The student’s payment for the
payment period—

(i) Is calculated based on the total
credit or clock hours and weeks of
instructional time in the payment
period; and

(ii) Is the remaining amount of the
first Scheduled Award plus an amount
from the second Scheduled Award for
the balance of the payment for the
payment period.

(Approved by the Office of Management and
Budget under control number 1845-NEWS5)

(Authority: 20 U.S.C. 1070a)

41. Section 690.64 is revised to read
as follows:

§690.64 Calculation of a Federal Pell
Grant for a payment period which occurs in
two award years.

If a student enrolls in a payment
period that is scheduled to occur in two
award years—

(a) The entire payment period must be
considered to occur within one award
year;

(b)(1) Except as provided in paragraph
(b)(2) of this section—

(i) For a full-time or a three-quarter-
time student—

(A) An institution must assign the
payment period to the award year in
which the student receives the greater
payment for the payment period based
on the information available at the time
that the student’s Federal Pell Grant is
initially calculated; and

(B) If, subsequent to the initial
calculation of the student’s payment for
the payment period, the institution
receives information that the student
would receive a greater payment for the
payment period by reassigning the
payment to the other award year, the
institution must reassign the payment to
the award year providing the greater
payment; and

(ii) For a half-time or less-than-half-
time student, an institution may assign
the payment period to either award year
if the student is enrolled for the
payment period as a half-time or less-
than-half-time student; and

(2) Upon request of a student, an
institution must assign the payment
period to the award year in which the
student can be expected to receive a
greater amount of Federal Pell Grants
over the two award years in which the
payment period is scheduled to occur;

(c) Except as provided in paragraph
(b)(1)(@d) of this section, the institution
shall place a payment period with more
than six months scheduled to occur
within one award year in that award

ear;

(d) If an institution places the
payment period in the first award year,
it shall pay a student with funds from
the first award year; and

(e) If an institution places the
payment period in the second award
year, it shall pay a student with funds
from the second award year.

(Approved by the Office of Management and
Budget under control number 1845-NEWS5)

(Authority: 20 U.S.C. 1070a)

42. Section 690.67 is revised to read
as follows:

§690.67 Receiving up to two Scheduled
Awards during a single award year.

(a) Eligibility. An institution shall
award up to the full amount of a second
Scheduled Award to a student in an
award year if the student—

(1) Has successfully completed the
credit or clock hours of the first
academic year in the award year;

(2) Is enrolled in an eligible program
leading to a bachelor’s or associate
degree or other recognized educational
credential except as provided in 34 CFR
part 668, subpart O for students with
intellectual disabilities; and

(3) Is enrolled at least as a half-time
student.

(b) Transfer student. If a student
transfers to an institution during an
award year, the institution must—

(1) Assume that a student has
completed the credit or clock hours in
the first academic year of the award year
if the first Scheduled Award was
disbursed at other institutions during
the award year; or

(2) If less than the first Scheduled
Award has been disbursed at a prior
institution that the student attended
during the award year, the institution
must determine the credit or clock
hours the student is considered to have
previously earned in the award year
by—

y(i) Multiplying the amount of the
student’s Scheduled Award disbursed at
a prior institution during the award year
by the number of credit or clock hours
in the institution’s academic year and
dividing the product of the
multiplication by the amount of the
Scheduled Award at the prior
institution; and

(ii) If the student previously attended
more than one institution in the award
year, adding the results of paragraph
(b)(2)(i) of this section for each prior
institution.

(c) Special circumstances. (1) The
financial aid administrator at a student’s
institution may waive the requirement
in paragraph (a)(1) of this section, if the
financial aid administrator—

(i) Determines that, in the period
during which the first Scheduled Award
was disbursed, the student was unable
to complete the clock or credit hours in
the student’s first academic year in the
award year due to circumstances
beyond the student’s control; and

(ii) The determination is made and
documented on an individual basis.

(2) For purposes of paragraph (c)(1) of
this section, circumstances beyond a
student’s control—

(i) May include, but are not limited to,
the student withdrawing from classes
due to illness or being unable to register
for classes necessary to complete his or
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her eligible program because those
classes were not offered during that
period; and

(ii) Do not include, for example,
withdrawing to avoid a particular grade
or failing to register for a necessary class
that was offered during the period to
avoid a particular instructor.

(d) Nonapplicable credit or clock
hours. To determine the student’s
eligibility for a second Scheduled
Award in an award year, an institution
may not use credit or clock hours that
the student received based on Advanced
Placement (AP) programs, International
Baccalaureate (IB) programs, testing out,
life experience, or similar competency
measures.

(Approved by the Office of Management and
Budget under control number 1845-NEW5)

(Authority: 20 U.S.C. 1070a)

43. Section 690.75 is amended by:

A. Adding paragraph (e).

B. Revising the OMB control number
at the end of the section.

The additions read as follows:

§690.75 Determination of eligibility for
payment.
* * * * *

(e) A student is considered to have an
expected family contribution of zero if—
(1) The student’s parent or guardian
was a member of the Armed Forces of

the United States and the parent or
guardian died as a result of performing
military service in Iraq or Afghanistan
after September 11, 2001; and

(2) At the time of the parent or
guardian’s death the student—

(i) Was under the age of 24; or

(ii) Was enrolled at an institution of
higher education.

(Approved by the Office of Management and
Budget under control number 1845-NEW6)

* * * * *

PART 692—LEVERAGING
EDUCATIONAL ASSISTANCE
PARTNERSHIP PROGRAM

44. The authority citation for part 692
is revised to read as follows:

Authority: 20 U.S.C. 1070c-1070c—4,
unless otherwise noted.

§692.10 [Amended]

45. Section 692.10 is amended by:

A. In paragraph (a)(1), adding the
words “for the programs under this
part” after the number “1979”.

B. In paragraph (a)(2), removing the
word “If” and adding, in its place, the
words “For the programs under this
part, if”".

C. In paragraph (a)(2), removing the
word “LEAP” each time it appears.

D. In paragraph (b), removing the
word “-appropriated” after the word
State, both times it appears.

E. In the authority citation at the end
of the section, adding “, 1070c—2"" after
the number “1070c”

46. Section 692.21 is amended by:

A. In paragraph (c), removing the
figure “$5,000”” and adding, in its place,
the words ““the lesser of $12,500 or the
student’s cost of attendance under
section 472 of the HEA”".

B. In paragraph (j), removing the word
“and” that appears after the punctuation

C. Redesignating paragraph (k) as
paragraph (1).

D. Adding a new paragraph (k).

E. Adding an OMB control number at
the end of the section.

The additions read as follows:

§692.21 What requirements must be met
by a State program?

(k) Notifies eligible students that the
grants are—

(1) Leveraging Educational Assistance
Partnership Grants; and

(2) Funded by the Federal
Government, the State, and, where
applicable, other contributing partners;
and
* * * * *
(Approved by the Office of Management and
Budget under control number 1845-NEW?7)
* * * * *

47. Section 692.70 is revised to read
as follows:

§692.70 How does the Secretary allot
funds to the States?

For fiscal year 2010-2011, the
Secretary allots to each eligible State
that applies for SLEAP funds an amount
in accordance with the provisions in
§692.10 prior to calculating allotments
for States applying for GAP funds under
subpart C of this part.

(Authority: 20 U.S.C. 1070c—3a)

48. Subpart C, consisting of §§692.90
through 692.130, is added to part 692 to
read as follows:

Subpart C—Grants for Access and
Persistence Program

General

Sec.

692.90 What is the Grants for Access and
Persistence Program?

692.91 What other regulations apply to the
GAP Program?

692.92 What definitions apply to the GAP
Program?

692.93 Who is eligible to participate in the
GAP Program?

692.94 What requirements must a State
satisfy, as the administrator of a
partnership, to receive GAP Program
funds?

How Does a State Apply To Participate in

GAP?

692.100 What requirements must a State
meet to receive an allotment under this
program?

692.101 What requirements must be met by
a State partnership?

What Is the Amount of Assistance and How

May It Be Used?

692.110 How does the Secretary allot funds
to the States?

692.111 For what purposes may a State use
its payment under the GAP Program?

692.112 May a State use the funds it
receives from the GAP Program to pay
administrative costs?

692.113 What are the matching
requirements for the GAP Program?

How Does the Partnership Select Students

Under the GAP Program?

692.120 What are the requirements for
student eligibility?

How Does the Secretary Approve a Waiver

of Program Requirements?

692.130 How does a participating
institution request a waiver of program
requirements?

Appendix A to Subpart C of Part 692—
Grants for Access and Persistence Program
(GAP) State Grant Allotment Case Study

Subpart C—Grants for Access and
Persistence Program

General

§692.90 What is the Grants for Access
and Persistence Program?

The Grants for Access and Persistence
(GAP) Program assists States in
establishing partnerships to provide
eligible students with LEAP Grants
under GAP to attend institutions of
higher education and to encourage
increased participation in early
information and intervention,
mentoring, or outreach programs.

(Authority: 20 U.S.C. 1070c-3a)

§692.91 What other regulations apply to
the GAP Program?

The regulations listed in § 692.3 also
apply to the GAP Program.

(Authority: 20 U.S.C. 1070c—3a)

§692.92 What definitions apply to the GAP
Program?

The definitions listed in § 692.4 also
apply to the GAP Program.

(Authority: 20 U.S.C. 1070c—3a)

§692.93 Who is eligible to participate in
the GAP Program?

(a) States. States that meet the
requirements in §§692.94 and 692.100
are eligible to receive payments under
the GAP Program.

(b) Degree-granting institutions of
higher education. Degree-granting
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institutions of higher education that
meet the requirements in §692.101 are
eligible to participate in a partnership
under the GAP Program.

(c) Early information and
intervention, mentoring, or outreach
programs. Early information and
intervention, mentoring, or outreach
programs that meet the requirements in
§692.101 are eligible to participate in a
partnership under the GAP Program.

(d) Philanthropic organizations or
private corporations. Philanthropic
organizations or private corporations
that meet the requirements in § 692.101
are eligible to participate in a
partnership under the GAP Program.

(e) Students. Students who meet the
requirements of § 692.120 are eligible to
receive assistance or services from a
partnership under the GAP Program.

(Authority: 20 U.S.C. 1070c—3a)

§692.94 What requirements must a State
satisfy, as the administrator of a
partnership, to receive GAP Program
funds?

To receive GAP Program funds for any
fiscal year—

(a) A State must—
(1) Participate in the LEAP Program;

(2) Establish a State partnership
with—

(i) At least—

(A) One public degree-granting
institution of higher education that is
located in the State; and

(B) One private degree-granting
institution of higher education, if at
least one exists in the State that may be
eligible to participate in the State’s
LEAP Program under subpart A of this
part;

(ii) New or existing early information
and intervention, mentoring, or
outreach programs located in the State;
and

(iii) At least one philanthropic
organization located in, or that provides
funding in, the State, or private
corporation located in, or that does
business in, the State;

(3) Meet the requirements in
§692.100; and

(4) Have a program under this subpart
that satisfies the requirements in

§692.21(a), (e), (f), (g), and (j).

(b) A State may provide an early
information and intervention,
mentoring, or outreach program under
paragraph (a)(2)(ii) of this section.

(Authority: 20 U.S.C. 1070c—3a)

How Does a State Apply To Participate
in GAP?

§692.100 What requirements must a State
meet to receive an allotment under this
program?

For a State to receive an allotment
under the GAP Program, the State
agency that administers the State’s
LEAP Program under subpart A of this
part must—

(a) Submit an application on behalf of
a partnership in accordance with the
provisions in § 692.20 at such time, in
such manner, and containing such
information as the Secretary may
require including—

(1) A description of—

(i) The State’s plan for using the
Federal funds allotted under this
subpart and the non-Federal matching
funds; and

(ii) The methods by which matching
funds will be paid;

(2) An assurance that the State will
provide matching funds in accordance
with §692.113;

(3) An assurance that the State will
use Federal GAP funds to supplement,
and not supplant, Federal and State
funds available for carrying out the
activities under Title IV of the HEA;

(4) An assurance that early
information and intervention,
mentoring, or outreach programs exist
within the State or that there is a plan
to make these programs widely
available;

(5) A description of the organizational
structure that the State has in place to
administer the program, including a
description of how the State will
compile information on degree
completion of students receiving grants
under this subpart;

(6) A description of the steps the State
will take to ensure, to the extent
practicable, that students who receive a
LEAP Grant under GAP persist to degree
completion;

(7) An assurance that the State has a
method in place, such as acceptance of
the automatic zero expected family
contribution under section 479(c) of the
HEA, to identify eligible students and
award LEAP Grants under GAP to such
students;

(8) An assurance that the State will
provide notification to eligible students
that grants under this subpart are LEAP
Grants and are funded by the Federal
Government and the State, and, where
applicable, other contributing partners.

(b) Serve as the primary
administrative unit for the partnership;

(c) Provide or coordinate non-Federal
share funds, and coordinate activities
among partners;

(d) Encourage each institution of
higher education in the State that

participates in the State’s LEAP Program
under subpart A of this part to
participate in the partnership;

(e) Make determinations and early
notifications of assistance;

(f) Ensure that the non-Federal funds
used as matching funds represent
dollars that are in excess of the total
dollars that a State spent for need-based
grants, scholarships, and work-study
assistance for fiscal year 1999, including
the State funds reported for the
programs under this part;

(g) Provide an assurance that, for the
fiscal year prior to the fiscal year for
which the State is requesting Federal
funds, the amount the State expended
from non-Federal sources per student,
or the aggregate amount the State
expended, for all the authorized
activities in §692.111 will be no less
than the amount the State expended
from non-Federal sources per student,
or in the aggregate, for those activities
for the second fiscal year prior to the
fiscal year for which the State is
requesting Federal funds; and

(h) Provide for reports to the Secretary
that are necessary to carry out the
Secretary’s functions under the GAP
Program.

(Approved by the Office of Management and
Budget under control number 1845-NEW?7)

(Authority: 20 U.S.C. 1070c—3a)

§692.101 What requirements must be met
by a State partnership?

(a) State. A State that is receiving an
allotment under this subpart must meet
the requirements under §§692.94 and
692.100.

(b) Degree-granting institution of
higher education. A degree-granting
institution of higher education that is in
a partnership under this subpart—

(1) Must participate in the State’s
LEAP Program under subpart A of this
part;

(2) Must recruit and admit
participating eligible students and
provide additional institutional grant
aid to participating students as agreed to
with the State agencys;

(3) Must provide support services to
students who receive LEAP Grants
under GAP and are enrolled at the
institution;

(4) Must assist the State in the
identification of eligible students and
the dissemination of early notifications
of assistance as agreed to with the State
agency; and

(5) May provide funding or services
for early information and intervention,
mentoring, or outreach programs.

(c) Early information and
intervention, mentoring, or outreach
program. An early information and
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intervention, mentoring, or outreach
program that is in a partnership under
this subpart shall provide direct
services, support, and information to
participating students.

(d) Philanthropic organization or
private corporation. A philanthropic
organization or private corporation in a
partnership under this subpart shall
provide non-Federal funds for LEAP
Grants under GAP for participating
students or provide funds or support for
early information and intervention,
mentoring, or outreach programs.

(Approved by the Office of Management and
Budget under control number 1845-NEW?7)

(Authority: 20 U.S.C. 1070c-3a)

What Is the Amount of Assistance and
How May It Be Used?

§692.110 How does the Secretary allot
funds to the States?

(a)(1) The Secretary allots to each
State participating in the GAP Program
an amount of the funds available for the
GAP Program based on the ratio used to
allot the State’s Federal LEAP funds
under § 692.10(a).

(2) If a State meets the requirements
of §692.113(b) for a fiscal year, the
number of students under § 692.10(a) for
the State is increased to 125 percent in
determining the ratio in paragraph (a) of
this section for that fiscal year.

(3) Notwithstanding paragraph (a)(1)
and (2) of this section—

(i) If the Federal GAP funds available
from the appropriation for a fiscal year
are sufficient to allot to each State that
participated in the prior year the same
amount of Federal GAP funds allotted in
the prior fiscal year, but are not
sufficient both to allot the same amount
of Federal GAP funds allotted in the
prior fiscal year to these States and also
to allot additional funds to additional
States in accordance with the ratio used
to allot the States’ Federal LEAP funds
under § 692.10(a), the Secretary allots—

(A) To each State that participated in
the prior year, the amount the State
received in the prior year; and

(B) To each State that did not
participate in the prior year, an amount
of Federal GAP funds available to States
based on the ratio used to allot the
State’s Federal LEAP funds under
§692.10(a); and

(i) If the Federal GAP funds available
from the appropriation for a fiscal year
are not sufficient to allot to each State
that participated in the prior year at
least the amount of Federal GAP funds
allotted in the prior fiscal year, the
Secretary allots to each State an amount
which bears the same ratio to the
amount of Federal GAP funds available
as the amount of Federal GAP funds

allotted to each State in the prior fiscal
year bears to the amount of Federal GAP
funds allotted to all States in the prior
fiscal year.

(b) The Secretary allots funds
available for reallotment in a fiscal year
in accordance with the provisions of
paragraph (a) of this section used to
calculate initial allotments for the fiscal

ear.

(c) Any funds made available for the
program under this subpart but not
expended may be allotted or reallotted
for the program under subpart A of this
part.

(Authority: 20 U.S.C. 1070c—3a)

§692.111 For what purposes may a State
use its payment under the GAP Program?

(a) Establishment of a partnership.
Each State receiving an allotment under
this subpart shall use the funds to
establish a partnership to award grants
to eligible students in order to increase
the amount of financial assistance
students receive under this subpart for
undergraduate education expenses.

(b) Amount of LEAP Grants under
GAP. (1) The amount of a LEAP Grant
under GAP by a State to an eligible
student shall be not less than—

(i) The average undergraduate in-State
tuition and mandatory fees for full-time
students at the public institutions of
higher education in the State where the
student resides that are the same type of
institution that the student attends
(four-year degree-granting, two-year
degree-granting, or non-degree-
granting); minus

(ii) Other Federal and State aid the
student receives.

(2) The Secretary determines the
average undergraduate in-State tuition
and mandatory fees for full-time
students at public institutions in a State
weighted by enrollment using the most
recent data reported by institutions in
the State to the Integrated Postsecondary
Education Data System (IPEDS)
administered by the National Center for
Educational Statistics.

(c) Institutional participation. (1) A
State receiving an allotment under this
subpart may restrict the use of LEAP
Grants under GAP only to students
attending institutions of higher
education that are participating in the
partnership.

(2) If a State provides LEAP Grants
under subpart A of this part to students
attending institutions of higher
education located in another State,
LEAP Grants under GAP may be used at
institutions of higher education located
in another State.

(d) Early notification to potentially
eligible students. (1) Each State
receiving an allotment under this

subpart shall annually notify potentially
eligible students in grades 7 through 12
in the State, and their families, of their
potential eligibility for student financial
assistance, including a LEAP Grant
under GAP, to attend a LEAP-
participating institution of higher
education.

(2) The notice shall include—

(i) Information about early
information and intervention,
mentoring, or outreach programs
available to the student;

(ii) Information that a student’s
eligibility for a LEAP Grant under GAP
is enhanced through participation in an
early information and intervention,
mentoring, or outreach program;

(iii) An explanation that student and
family eligibility for, and participation
in, other Federal means-tested programs
may indicate eligibility for a LEAP
Grant under GAP and other student aid
programs;

(iv) A nonbinding estimate of the total
amount of financial aid that an eligible
student with a similar income level may
expect to receive, including an estimate
of the amount of a LEAP Grant under
GAP and an estimate of the amount of
grants, loans, and all other available
types of aid from the major Federal and
State financial aid programs;

(v) An explanation that in order to be
eligible for a LEAP Grant under GAP, at
a minimum, a student shall—

(A) Meet the eligibility requirements
under § 692.120; and

(B) Enroll at a LEAP-participating
institution of higher education in the
State of the student’s residence or an
out-of-State institution if the State elects
to make LEAP Grants under GAP for
attendance at out-of-State institutions in
accordance with paragraph (c)(2) of this
section;

(vi) Any additional requirements that
the State may require for receipt of a
LEAP Grant under GAP in accordance
with §692.120(a)(4); and

(vii) An explanation that a student is
required to file a Free Application for
Federal Student Aid to determine his or
her eligibility for Federal and State
financial assistance and may include a
provision that eligibility for an award is
subject to change based on—

(A) A determination of the student’s
financial eligibility at the time of the
student’s enrollment at a LEAP-
participating institution of higher
education or an out-of-State institution
in accordance with paragraph (c)(2) of
this section;

(B) Annual Federal and State
spending for higher education; and

(C) Other aid received by the student
at the time of the student’s enrollment
at the institution of higher education.
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(e) Award notification. (1) Once a
student, including a student who has
received early notification under
paragraph (d) of this section, applies for
admission to an institution that is a
partner in the partnership of the State of
the student’s residence, files a Free
Application for Federal Student Aid and
any related State form, and is
determined eligible by the State, the
State shall—

(i) Issue the student a preliminary
award certificate for a LEAP Grant
under GAP with estimated award
amounts; and

(ii) Inform the student that the
payment of the grant is subject to
certification of enrollment and
eligibility by the institution.

(2) If a student enrolls in an
institution that is not a partner in the
partnership of the student’s State of
residence but the State has not restricted
eligibility to students enrolling in
partner institutions, including, if
applicable, out-of-State institutions, the
State shall, to the extent practicable,
follow the procedures of paragraph
(e)(1) of this section.

(Approved by the Office of Management and
Budget under control number 1845-NEW?7)

(Authority: 20 U.S.C. 1070c-3a)

§692.112 May a State use the funds it
receives from the GAP Program to pay
administrative costs?

(a) A State that receives an allotment
under this subpart may reserve not more
than two percent of the funds made
available annually for State
administrative functions required for
administering the partnership and other
program activities.

(b) A State must use not less than
ninety-eight (98) percent of an allotment
under this subpart to make LEAP Grants
under GAP.

(Authority: 20 U.S.C. 1070c—3a)

§692.113 What are the matching
requirements for the GAP Program?

(a) The matching funds of a
partnership—

(1) Shall be funds used for making
LEAP Grants to eligible students under
this subpart;

(2) May be—

(i) Cash; or

(ii) A noncash, in-kind contribution
that—

(A) Is fairly evaluated;

(B) Has monetary value, such as a
tuition waiver or provision of room and
board, or transportation;

(C) Helps a student meet the cost of
attendance at an institution of higher
education; and

(D) Is considered to be estimated
financial assistance under 34 CFR part
673.5(c); and

(3) May be funds from the State,
institutions of higher education, or
philanthropic organizations or private
corporations that are used to make
LEAP Grants under GAP.

(b) The non-Federal match of the
Federal allotment shall be—

(1) Forty-three percent of the
expenditures under this subpart if a
State applies for a GAP allotment in
partnership with—

(i) Any number of degree-granting
institutions of higher education in the
State whose combined full-time
enrollment represents less than a
majority of all students attending
institutions of higher education in the
State as determined by the Secretary
using the most recently available data
from IPEDS; and

(ii) One or both of the following—

(A) Philanthropic organizations that
are located in, or that provide funding
in, the State; or

(B) Private corporations that are
located in, or that do business in, the
State; and

(2) Thirty-three and thirty-four one-
hundredths percent of the expenditures
under this subpart if a State applies for
a GAP allotment in partnership with—

(i) Any number of degree-granting
institutions of higher education in the
State whose combined full-time
enrollment represents a majority of all
students attending institutions of higher
education in the State as determined by
the Secretary using the most recently
available data from IPEDS; and

(ii) One or both of the following—

(A) Philanthropic organizations that
are located in, or that provide funding
in, the State; or

(B) Private corporations that are
located in, or that do business in, the
State.

(c) Nothing in this part shall be
interpreted as limiting a State or other
member of a partnership from
expending funds to support the
activities of a partnership under this
subpart that are in addition to the funds
matching the Federal allotment.

(Authority: 20 U.S.C. 1070c—3a)

How Does the Partnership Select
Students under the GAP Program?

§692.120 What are the requirements for
student eligibility?

(a) Eligibility. A student is eligible to
receive a LEAP Grant under GAP if the
student—

(1) Meets the relevant eligibility
requirements contained in 34 CFR
668.32;

(2) Has graduated from secondary
school or, for a home-schooled student,
has completed a secondary education;

(3)(i) Has received, or is receiving, a
LEAP Grant under GAP for each year
the student remains eligible for
assistance under this subpart; or

(ii) Meets at least two of the following
criteria—

(A) As designated by the State, either
has an EFC equal to zero, as determined
under part F of the HEA, or a
comparable alternative based on the
State’s approved criteria for the LEAP
Program under subpart A of this part;

(B) Qualifies for the State’s maximum
undergraduate award for LEAP Grants
under subpart A of this part in the
award year in which the student is
receiving an additional LEAP Grant
under GAP; or

(C) Is participating in, or has
participated in, a Federal, State,
institutional, or community early
information and intervention,
mentoring, or outreach program, as
determined by the State agency
administering the programs under this
part; and

(4) Any additional requirements that
the State may require for receipt of a
LEAP Grant under GAP.

(b) Priority. In awarding LEAP Grants
under GAP, a State shall give priority to
students meeting all the criteria in
paragraph (a)(3)(i) of this section.

(c) Duration of eligibility. (1) A
student may receive a LEAP Grant
under GAP if the student continues to
demonstrate that he or she is financially
eligible by meeting the provisions of
paragraph (a)(3)(ii)(A) or (B) of this
section.

(2) A State may impose reasonable
time limits to degree completion.

(Authority: 20 U.S.C. 1070c-3a)

How Does the Secretary Approve a
Waiver of Program Requirements?

§692.130 How does a participating
institution request a waiver of program
requirements?

(a) The Secretary may grant, upon the
request of an institution participating in
a partnership that meets the
requirements of § 692.113(b)(2), a
waiver for the institution from statutory
or regulatory requirements that inhibit
the ability of the institution to
successfully and efficiently participate
in the activities of the partnership.

(b) An institution must submit a
request for a waiver through the State
agency administering the partnership.

(c) The State agency must forward to
the Secretary, in a timely manner, the
request made by the institution and may
include any additional information or
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recommendations that it deems appropriate for the Secretary’s (Authority: 20 U.S.C. 1070c—3a)
consideration. BILLING CODE 4000-01-P

Appendix A to subpart C of part 692 — Grants for Access and Persistence Program (GAP)

State Grant Allotment Case Study
Basic Allotment Formula for LEAP, SLEAP, and GAP

1979 State Enroliment Data

State Enroliment

Alabama 174,170

Alaska 18,594

Arizona 199,274

Arkansas 74,057

California 1,798,400

Colorado 159,836

Connecticut 152,431

Delaware 31,228

District of Columbia 85,259

Florida 366,344

Georgia 203,269

Hawaii 48,097

Idaho 39,198

Iinois 632,654 .

Indiana 234,086 Basic Allotment Formula

lowa 125,845

Kansas 129,705 1) Derive a percentage of total enroliment of all states:

Kentucky 142,958

Louisiana 166,660 State Enrollment Data*

Maine 41,954

Maryland 213,490 Total State Enroliment (for all states/territories) = % of Total Enroliment
Massachusetts 376,361

Michigan 483,833 2) Determine what portion of the Federal Appropriation a State/territory receives:
Minnesota 226,365

Mississippi 99,078

Missouri 231,327 % of Total Federal Appropriation Amount of the
Montana 32,270 Enrollment Amount = Allocation per State
Nebraska 83,922

:evada . ig’ggg *Use FY 1979 enrollment data unless the appropriation exceeds $76,452,287 (the
N:a r;:;zs e 306:983 FY 1979 appropriation); 1976-1977 award year enroliment data used for FY 1979.
New Mexico 59,420 Use most recent enroliment data if appropriation exceeds $76,452,287.

New York 989,409

North Carolina 254,199

North Dakota 31,357

Ohio 464,069

Oklahoma 157,622

Oregon 150,353

Pennsylvania 514,421

Rhode Island 61,773

South Carolina 126,628

South Dakota 33,227

Tennessee 189,530

Texas 638,504

Utah 86,966

Vermont 29,398

Virginia 249,297

Washington 265,593 NOTE: This case study illustrates the requirements for allotting funds under the
West Virginia 85,012 GAP Program under §692.110 and SLEAP Program funding during fiscal year 2010
Wisconsin 244,111 (the 2010-2011 award year) under §692.70. Apart from State enroliments for
xt:z:;:s Samoa 19’;:: fiscal year 1979 used in the allotment formula, nothing in the case study should
Guam 3,710 be considered to reflect any State’s actual circumstances or the expected funding
Northern Marianas Island 143 for any State.

Puerto Rico 104,640

Virgin Islands 2,122

Total 11,712,350
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First Year of GAP Implementation (2010-11)

Conditions:
Appropriation for FY 2010: $63,852,000
LEAP funds for FY 2010: $30,000,000

SLEAP/GAP funds for FY 2010: $33,852,000

Hlustrates:
First, must allot to SLEAP applicants (Table A)
Then, use remaining funds for GAP applicants (Table B)
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First Year of GAP Implementation (2010-11): SLEAP Allotment (Table A)

Must calculate SLEAP first
Federal Appropriation Available after LEAP Allotment: $33,852,000
State Formula State SLEAP
State Enroliment Formula Amount Amount Allotment
§ Alabama $0.00 $0
¥ Alaska 18,594 $59,494.79 $59,495 $59,495
Arizona 199,274 $637,612.43 $637,612
§ Arkansas $0.00 S0
California 1,798,400 $5,754,299.06 $5,754,299
Colorado 159,836 $511,423.57 $511,424
Connecticut 152,431 $487,729.96 $487,730
Delaware 31,228 $99,919.51 $99,920
District of Columbia 85,259 $272,801.26 $272,801
Florida 366,344 $1,172,182.46 $1,172,182
§ Georgia $0.00 S0
§ Hawaii $0.00 $0
# Idaho 39,198 $125,420.94 $125,421 $125,421
inois 632,654 $2,024,288.43 $2,024,288
Indiana ' 234,086 $748,999.58 $749,000
lowa 125,845 $402,663.35 $402,663
Kansas 129,705 $415,014.10 $415,014
Kentucky 142,958 $457,419.42 $457,419
Louisiana 166,660 $533,258.16 $533,258
# Maine 41,954 $134,239.25 $134,239 $134,239
Maryland 213,490 $683,099.04 $683,099
§ Massachusetts $0.00 S0
¥ Michigan 483,833 $1,548,109.31 $1,548,109 $1,548,109
Minnesota 226,365 $724,294.88 $724,295
§ Mississippi $0.00 $0
Missouri 231,327 $740,171.67 $740,172
# Montana 32,270 $103,253.58 $103,254 $103,254
Nebraska 83,922 $268,523.29 $268,523
Nevada 31,926 $102,152.89 $102,153
New Hampshire 40,803 $130,556.42 $130,556
New Jersey 306,983 $982,246.44 $982,246
¥ New Mexico 59,420 $190,124.81 $190,125 $190,125
New York 989,409 $3,165,789.19 $3,165,789
North Carolina 254,199 $813,354.69 $813,355
North Dakota 31,357 $100,332.27 $100,332
¥ Ohio 464,069 $1,484,870.89 $1,484,871 $1,484,871
Oklahoma 157,622 $504,339.48 $504,339
Oregon 150,353 $481,081.03 $481,081
Pennsylvania 514,421 $1,645,981.03 $1,645,981
Rhode Island 61,773 $197,653.65 $197,654
South Carolina 126,628 $405,168.70 $405,169
§ South Dakota $0.00 $0
Tennessee 189,530 $606,434.78 $606,435
Texas 638,504 $2,043,006.54 $2,043,007
Utah 86,966 $278,263.11 $278,263
Vermont 29,398 $94,064.10 $94,064
Virginia 249,297 $797,669.87 $797,670
Washington 265,593 $849,811.81 $849,812
# West Virginia 85,012 $272,010.94 $272,011 $272,011
Wisconsin 244,111 $781,076.34 $781,076
§ Wyoming $0.00 S0
¥ American Samoa 836 $2,674.93 $2,675 $2,675
% Guam 3,710 $11,870.80 $11,871 $11,871
¥ No. Marianas Island 143 $457.55 $458 $458
§ Puerto Rico $0.00 S0
$ Virgin Islands 2,122 $6,789.71 $6,790 $6,790
Total 10,579,818 $33,852,000.00 $33,852,000 $3,939,317  Total SLEAP
Key: # Applies for SLEAP Allotments

§ Does not apply or qualify
$29,912,683 Remaining
balance for
GAP
allotment
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First Year of GAP Implementation (2010-11): GAP Allotment-with Priority {Table B)

Demonstrate GAP actual allotment with required priority

Federal Appropriation Available for GAP All + $29,912,683
State Enroliment Formula Amount State GAP
with with Allotment with
State Priority Applied Priority Applied Priority Applied
§ Alabama $0.00 $o
% Alaska $0.00 $o
Arizona 199,274 $547,813.66 $547,814
§ Arkansas $0.00 $0
# California 2,248,000 $6,179,858.41 $6,179,858
Colorado 159,836 $439,396.73 $439,397
# Connecticut 190,539 $523,800.04 $523,800
# Delaware 39,035 $107,309.06 $107,309
District of Columbia 85,259 $234,381.03 $234,381
# Florida 457,930 $1,258,871.25 $1,258,871
§ Georgia $0.00 $0
§ Hawaii $0.00 $0
$ idaho $0.00 $0
# WMinois 790,818 $2,173,994.74 $2,173,995
Indiana 234,086 $643,513.49 $643,513
fowa 125,845 $345,953.86 $345,954
Kansas 129,705 $356,565.18 $356,565
Kentucky 142,958 $392,998.31 $392,998
Louisiana 166,660 $458,156.23 $458,156
% Maine $0.00 $0
Maryland 213,490 $586,894.12 $586,894
§ Massachusetts $0.00 $0
$ Michigan $0.00 $0
Minnesota 226,365 $622,288.10 $622,288
§ Mississippi $0.00 $0
Missouri 231,327 $635,928.87 $635,929
$ Montana $0.00 $0
Nebraska 83,922 $230,705.55 $230,706
Nevada 31,926 $87,766.09 $87,766
New Hampshire 40,803 $112,169.38 $112,169
# New Jersey 383,729 $1,054,888.50 $1,054,888
¥ New Mexico $0.00 $0
New York 989,409 $2,719,932.17 $2,719,932
# North Carolina 317,749 $873,506.35 $873,506
North Dakota 31,357 $86,201.88 $86,202
¥ Ohio $0.00 $0
# Oklahoma 197,028 $541,637.92 $541,638
# Oregon 187,941 $516,659.39 $516,659
# Pennsylvania 643,026 $1,767,709.60 $1,767,710
# Rhode Island : 77,216 $212,271.13 $212,2711
South Carolina 126,628 $348,106.37 $348,106
§ South Dakota $0.00 $0
# Tennessee 236,913 $651,283.68 $651,284
# Texas 798,130 $2,194,097.15 $2,194,097
# Utah 108,708 $298,842.06 $298,842
# Vermont 36,748 $101,020.62 $101,021
# Virginia 311,621 $856,661.57 $856,662
# Washington 331,991 $912,659.66 $912,660
$ West Virginia $0.00 $o
# Wisconsin 305,139 $838,840.87 $838,841
§ Wyoming $0.00 $0
% American Samoa $0.00 $0
¥ Guam $0.00 $0
$ No. Marianas Islands $0.00 $0
§ Puerto Rico $0.00 $0
¥ Virgin Islands $0.00 $0
Total 10,881,109 $29,912,683.00 $29,912,683
Key: # Priority States, 125% applied
$ Applies for SLEAP

§ Does not apply or qualify
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Second Year of GAP Implementation (2011-12): GAP Allotment-Initial Calculation (Table C)
Second Year of GAP Implementation (2011-12)

Conditions:

Appropriation for FY 2011: $63,852,000 (level funding from prior year)
LEAP funds for FY 2011: $30,000,000

GAP funds for FY 2011: $33,852,000

12 States initially apply for GAP funding (WV with priority)

Priority States in FY 2010 continue as priority States

IN and IA, continuing States, convert to priority States

Hlustrates:

Insufficient funds are available to fund all applicants and meet continuing award requirement (Table C)
Continuing awards are based on prior year (Table D)

IN and IA are funded based on prior year; priority superseded (Table D)

New applicants receive remaining available funds, $3,912,317 (E)
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Perform initial calculation to determine if negative changes from prior year awards
Federal Appropriation Available for GAP Allotment: 33,852,000

State Enroliment State Change
with Formula Allotment  Prior Year from
State Priority Applied Amount Calculation Allotment Allotment
§ Alabama $0.00 $0 ] 0
§ Alaska $0.00 $0 $0 0
Arizona 199,274 $531,382.91 $531,383 $547,814 -16,431
> Arkansas 74,057 $197,479.97 $197,480 S0 197,480
# California 2,248,000 $5,994,503.99 $5,994,504 $6,179,858 -185,354
Colorado 159,836 $426,217.77 $426,218 $439,397 -13,179
# Connecticut 190,539 $508,089.54 $508,090 $523,800 -15,710
# Delaware 39,035 $104,090.51 $104,091 $107,309 -3,219
District of Columbia 85,259 $227,351.16 $227,351 $234,381 -7,030
# Florida 457,930 $1,221,113.53 $1,221,114 $1,258,871 -37,758
§ Georgia $0.00 $0 $0 0
§ Hawaii $0.00 S0 $0 0
> |daho 39,198 $104,525.16 $104,525 $0 104,525
# Ilinois 790,818 $2,108,789.44 $2,108,789 $2,173,995 -65,205
+ Indiana 292,608 $780,265.49 $780,265 $643,513 136,752
+ lowa 157,306 $419,471.95 $419,472 $345,954 73,518
Kansas 129,705 $345,870.61 $345,871 $356,565 -10,695
Kentucky 142,958 $381,210.99 $381,211 $392,998 -11,787
Louisiana 166,660 $444,414.61 $444,415 $458,156 -13,742
> Maine 41,954 $111,874.30 $111,874 S0 111,874
Maryland 213,490 $569,291.22 $569,291 $586,894 -17,603
> Massachusetts 376,361 $1,003,602.10 $1,003,602 S0 1,003,602
> Michigan 483,833 $1,290,186.32 $1,290,186 $0 1,290,186
Minnesota 226,365 $603,623.62 $603,624 $622,288 -18,664
> Mississippi 99,078 $264,200.83 $264,201 S0 264,201
Missouri 231,327 $616,855.26 $616,855 $635,929 -19,074
> Montana 32,270 $86,051.00 $86,051 S0 86,051
Nebraska 83,922 $223,785.93 $223,786 $230,706 -6,920
Nevada 31,926 $85,133.69 $85,134 $87,766 -2,632
New Hampshire 40,803 $108,805.05 $108,805 $112,169 -3,364
# New Jersey 383,729 $1,023,248.90 $1,023,249 $1,054,888 -31,640
§ New Mexico $0.00 S0 S0 0
New York 989,409 $2,638,352.40 $2,638,352 $2,719,932 -81,580
# North Carolina 317,749 $847,307.01 $847,307 $873,506 -26,199
North Dakota 31,357 $83,616.40 $83,616 $86,202 -2,585
> Ohio 464,069 $1,237,483.75 $1,237,484 $0 1,237,484
# Oklahoma 197,028 $525,392.41 $525,392 $541,638 -16,246
# Oregon 187,941 $501,163.07 $501,163 $516,659 -15,496
# Pennsylvania 643,026 $1,714,690.13 $1,714,690 $1,767,710 -53,019
# Rhode Island 77,216 $205,904.41 $205,904 $212,271 -6,367
South Carolina 126,628 $337,665.50 $337,666 $348,106 -10,441
§ South Dakota $0.00 $So $0 0
# Tennessee 236,913 $631,749.52 $631,750 $651,284 -19,534
# Texas 798,130 $2,128,288.91 $2,128,289 $2,194,097 -65,808
# Utah 108,708 $289,878.80 $289,879 $298,842 -8,963
# Vermont 36,748 $97,990.67 $97,991 $101,021 -3,030
# Virginia 311,621 $830,967.45 $830,967 $856,662 -25,694
# Washington 331,991 $885,285.98 $885,286 $912,660 -27,374
>+ West Virginia 106,265 $283,365.64 $283,366 S0 283,366
# Wisconsin 305,139 $813,681.25 $813,681 $838,841 -25,160
§ Wyoming $0.00 S0 $0 0
> American Samoa 836 $2,229.27 $2,229 ] 2,229
> Guam 3,710 $9,893.06 $9,893 $0 9,893
§ No. Marianas Island $0.00 ] S0 0
§ Puerto Rico $0.00 $0 $0 0
> Virgin Islands 2,122 $5,658.51 $5,659 30 5,659
Total 12,694,845 $33,852°,000.00 $33,852,000

Key: § Does not apply or qualify
> New applicant
# Priority States, 125% applied
+ New Priority States, 125% applied
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Second Year of GAP Implementation (2011-12): GAP Allotment-Continuing Awards (Table D)
No calculation: carry over GAP allotment amounts from prior year
Federal Appropriation Available for GAP Allotment: $29,912,683

Prior Year State Allotment Continuing

State Allotment No Formula Amount Awards
§ Alabama $0 $0
§ Alaska S0 $0
Arizona $547,814 $547,814
> Arkansas S0 $0
# California $6,179,858 $6,179,858
Colorado $439,397 $439,397
# Connecticut $523,800 $523,800
# Delaware $107,309 $107,309
District of Columbia $234,381 $234,381
# Florida $1,258,871 $1,258,871
§ Georgia $0 $0
§ Hawaii $0 $0
> Idaho S0 $0
# WMinois $2,173,995 $2,173,995
+ Indiana $643,513 $643,513
+ lowa $345,954 $345,954
Kansas $356,565 $356,565
Kentucky $392,998 $392,998
Louisiana $458,156 $458,156
> Maine S0 $0
Maryland $586,894 $586,894
> Massachusetts $0 $0
> Michigan S0 $0
Minnesota $622,288 $622,288
> Mississippi S0 $0
Missouri $635,929 $635,929
> Montana S0 $0
Nebraska $230,706 $230,706
Nevada $87,766 $87,766
New Hampshire $112,169 $112,169
# New Jersey $1,054,888 . $1,054,888
§ New Mexico S0 $0
New York $2,719,932 $2,719,932
# North Carolina $873,506 $873,506
North Dakota $86,202 $86,202
> Ohio S0 $0
# Oklahoma $541,638 $541,638
# Oregon $516,659 $516,659
# Pennsylvania $1,767,710 $1,767,710
# Rhode Island $212,271 $212,271
South Carolina $348,106 $348,106
§ South Dakota S0 $0
# Tennessee $651,284 $651,284
# Texas $2,194,097 $2,194,097
# Utah $298,842 $298,842
# Vermont $101,021 $101,021
# Virginia $856,662 $856,662
# Washington $912,660 $912,660
>+ West Virginia $0 $0
# Wisconsin $838,841 $838,841
§ Wyoming S0 $0
> American Samoa $0 $0
> Guam $0 $0
§ No. Marianas Island $0 $0
§ Puerto Rico $0 $0
> Virgin Islands $0 $0

Total 29,912,683 $29,912,683

Key: & Does not apply or qualify
> New applicant
# Priority States Priority not
+ New Priority applied
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Second Year of GAP implementation (2011-12): GAP Allotment - New Applicants (Table E)
Calculate new applicant allotments using basic aliotment formula
Federal Appropriation Available for GAP Allotment: 3,939,317

State Enroliment
with Formula State

State Priority Applied Amount Allotment
§ Alabama $0.00 $0
§ Alaska ‘ $0.00 $0
Arizona $0.00 $o
> Arkansas 74,057 $169,243.50 $169,244
# California $0.00 $0
Colorado $0.00 $0
# Connecticut $0.00 $0
# Delaware $0.00 $0
District of Columbia $0.00 $0
# Florida $0.00 $0
§ Georgia $0.00 $0
§ Hawaii $0.00 $o
> |daho 39,198 $89,579.74 $89,580
# Winois $0.00 $0
Indiana $0.00 $0
lowa $0.00 $0
Kansas $0.00 $0
Kentucky $0.00 $0
Louisiana $0.00 $0
> Maine 41,954 $95,878.07 $95,878
Maryland $0.00 $0
> Massachusetts 376,361 $860,103.09 $860,103
> Michigan 483,833 $1,105,710.37 $1,105,710
Minnesota $0.00 $0
> Mississippi 99,078 $226,424.35 $226,424
Missouri $0.00 $o0
> Montana 32,270 $73,747.09 $73,747
Nebraska $0.00 $0
Nevada $0.00 $0
New Hampshire $0.00 $0
# New Jersey $0.00 $0
§ New Mexico $0.00 $o0
New York $0.00 $o
# North Carolina $0.00 $0
North Dakota $0.00 $0
> Ohio 464,009 $1,060,543.42 $1,060,543
# Oklahoma $0.00 $0
# Oregon $0.00 $0
# Pennsylvania $0.00 $0
# Rhode Island $0.00 $0
South Carolina $0.00 $0
§ South Dakota $0.00 $o
# Tennessee $0.00 $o
# Texas $0.00 $0
# Utah $0.00 $0
# Vermont $0.00 $0
# Virginia $0.00 S0
# Washington $0.00 $0
># West Virginia 106,265 $242,848.90 $242,849
# Wisconsin $0.00 $0
§ Wyoming $0.00 $0
> American Samoa 836 $1,910.52 $1,911
> Guam 3,710 $8,478.52
§ No. Marianas Island $0.00
§ Puerto Rico $0.00 $0
> Virgin Islands 2,122 $4,849.44 $4,849

Total 1,723,753 $3,939,317.00 $3,939,317

Key: § Does not apply or qualify
> New applicant
+ New priority State, 125% applied
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Third Year of GAP Implementation (2012-13)

Conditions:

Appropriation for FY 2012: $61,000,000 (reduction from prior year)
LEAP funds for FY 2012: $30,000,000

GAP funds for FY 2012: $31,000,000

One new applicant, NM, with priority

Priority States in FY 2010 and 2011 continue as priority States

llustrates:

Funds are insufficient to fund continuing awards (Table F)

Continuing awards are ratably reduced based on prior year allotment (Table G)

IN and IA are subject to ratable reduction based on prior year allotment; no priority applied (Table G)
New applicant, NM, is also subject to ratable reduction; reduced to zero (Table G)
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Third Year of GAP Implementation (2012-13): GAP Allotment-Initial Calculation (Table F)
Perform initial calculation to determine if there are negative changes from prior year awards
Federal Appropriation Available for GAP Allotment: 31,000,000

State Change
State Enroliment Allotment from

with Formula Initial Prior Year Prior Year
State Priority Applied Amount Calculation Allotment  Allotment
§ Alabama $0.00 $0 $0 0
§ Alaska $0.00 $0 $0 0
Arizona 199,274 $483,783.87 $483,784 $547,814 -64,030
Arkansas 74,057 $179,790.55 $179,791 $169,244 10,547
# California 2,248,000 $5,457,541.53 $5,457,542  $6,179,858 -722,317
Colorado 159,836 $388,038.97 $388,039 $439,397 -51,358
# Connecticut 190,539 $462,577.02 $462,577 $523,800 -61,223
# Delaware 39,035 $94,766.52 $94,767 $107,309 -12,543
District of Columbia 85,259 $206,986.00 $206,986 $234,381 -27,395
# Florida 457,930 $1,111,731.31 $1,111,731  $1,258,871 -147,140
§ Georgia $0.00 S0 S0 0
§ Hawaii $0.00 S0 $0 0
Idaho 39,198 $95,162.24 $95,162 $89,580 5,582
# Illinois 790,818 $1,919,892.95 $1,919,893  $2,173,995 -254,102
+ Indiana 292,608 $710,372.59 $710,373 $643,513 66,859
+ lowa 157,306 $381,897.42 $381,897 $345,954 35,944
Kansas 129,705 $314,888.98 $314,889 $356,565 -41,676
Kentucky 142,958 $347,063.71 $347,064 $392,998 -45,935
Louisiana 166,660 $404,605.81 $404,606 $458,156 -53,550
Maine 41,954 $101,853.07 $101,853 $95,878 5,975
Maryland 213,490 $518,296.50 $518,297 $586,894 -68,598
Massachusetts 376,361 $913,703.64 $913,704 $860,103 53,601
Michigan 483,833 $1,174,616.86 $1,174,617  $1,105,710 68,907
Minnesota 226,365 $549,553.55 $549,554 $622,288 -72,735
Mississippi 99,078 $240,534.83 $240,535 $226,424 14,111
Missouri 231,327 $561,599.96 $561,600 $635,929 -74,329
Montana 32,270 $78,342.91 $78,343 $73,747 4,596
Nebraska 83,922 $203,740.12 $203,740 $230,706 -26,965
Nevada 31,926 $77,507.77 $77,508 $87,766 -10,258
New Hampshire 40,803 $99,058.75 $99,059 $112,169 -13,111
# New Jersey 383,729 $931,590.57 $931,591  $1,054,888 -123,298
>+ New Mexico 74,275 $180,319.79 $180,320 S0 180,320
New York 989,409 $2,402,019.89 $2,402,020  $2,719,932 -317,912
# North Carolina 317,749 $771,408.81 $771,409 $873,506 -102,098
North Dakota 31,357 $76,126.39 $76,126 $86,202 -10,075
Ohio 464,069 $1,126,635.16 $1,126,635  $1,060,543 66,092
# Oklahoma 197,028 $478,329.97 $478,330 $541,638 -63,308
# Oregon 187,941 $456,270.99 $456,271 $516,659 -60,388
# Pennsylvania 643,026 $1,561,095.40 $1,561,095 $1,767,710 -206,614
# Rhode Island 77,216 $187,460.36 $187,460 $212,271 -24,811
South Carolina 126,628 $307,418.85 $307,419 $348,106 -40,688
§ South Dakota $0.00 $0 $0 0
# Tennessee 236,913 $575,160.06 $575,160 $651,284 -76,124
# Texas 798,130 $1,937,645.74 $1,937,646  $2,194,097 -256,451
# Utah 108,708 $263,912.68 $263,913 $298,842 -34,929
# Vermont 36,748 $89,213.08 $89,213 $101,021 -11,808
# Virginia 311,621 $756,532.88 $756,533 $856,662 -100,129
# Washington 331,991 $805,985.78 $805,986 $912,660 -106,674
# West Virginia 106,265 $257,982.94 $257,983 $242,849 15,134
# Wisconsin 305,139 $740,795.11 $740,795 $838,841 -98,046
§ Wyoming $0.00 S0 S0 0
American Samoa 836 $2,029.58 $2,030 $1,911 119
Guam 3,710 $9,006.89 $9,007 $8,479 528
§ No. Marianas Island $0.00 S0 $0 0
§ Puerto Rico $0.00 S0 $0 0
Virgin Islands 2,122 $5,151.65 $5,152 $4,849 303

Total 12,769,120  $31,000,000.00 $31,000,000

Key: # Priority States, 125% applied
+ Priority not previously funded
>+ New applicant, 125% priority

§ Does not apply or qualify
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Third Year of GAP Implementation (2012-13): Ratable Reduction (Table G)
Calculate ratable reduction based on proportions of prior year allotment
Federal Appropriation Available for GAP Allotment: $31,000,000

Change from
Prior Year Formula State Prior Year
State Allotment Amount Allotment Allotment

§ Alabama S0 $0.00 $0 0
§ Alaska $0 $0.00 $0 0
Arizona $547,814 $501,660.86 $501,661 -46,153
Arkansas $169,244 $154,985.35 $154,985 -14,259
# California $6,179,858 $5,659,211.00 $5,659,211 -520,647
Colorado $439,397 $402,377.96 $402,378 -37,019
# Connecticut $523,800 $479,670.37 $479,670 -44,130
# Delaware $107,309 $98,268.37 $98,268 -9,041
District of Columbia $234,381 $214,634.64 $214,635 -19,746
# Florida $1,258,871 $1,152,812.50 $1,152,812 -106,059
§ Georgia $0 $0.00 $0 0
§ Hawaii S0 $0.00 $0 0
Idaho $89,580 $82,032.97 $82,033 -7,547
# Ilinois $2,173,995 $1,990,837.67 $1,990,838 -183,157
+ Indiana $643,513 $589,298.07 $589,298 -54,215
+ lowa $345,954 $316,807.57 $316,808 -29,146
Kansas $356,565 $326,524.89 $326,525 -30,040
Kentucky $392,998 $359,888.56 $359,889 -33,110
Louisiana $458,156 $419,556.99 $419,557 -38,599
Maine 495,878 $87,800.37 $87,800 -8,078
Maryland $586,894 $537,448.82 $537,449 -49,445
Massachusetts $860,103 $787,640.11 $787,640 -72,463
Michigan $1,105,710 $1,012,554.95 $1,012,555 -93,155
Minnesota $622,288 $569,860.90 $569,861 -52,427
Mississippi $226,424 $207,347.99 $207,348 -19,076
Missouri $635,929 $582,352.45 $582,352 -53,576
Montana $73,747 $67,533.88 $67,534 -6,213
Nebraska $230,706 $211,268.82 $211,269 -19,437
Nevada $87,766 $80,371.87 $80,372 -7,394
New Hampshire $112,169 $102,719.21 $102,719 -9,450
# New lJersey $1,054,888 $966,015.11 $966,015 -88,873
>+ New Mexico S0 $0.00 $0 0
New York $2,719,932 $2,490,780.38 $2,490,780 -229,152
# North Carolina $873,506 $799,914.24 $799,914 -73,592
North Dakota $86,202 $78,939.45 $78,939 -7,262
Ohio $1,060,543 $971,193.22 $971,193 -89,350
# Oklahoma $541,638 $496,005.42 $496,005 -45,632
# Oregon $516,659 $473,131.31 $473,131 -43,528
# Pennsylvania $1,767,710 $1,618,781.68 $1,618,782 -148,928
# Rhode Island $212,271 $194,387.48 $194,387 -17,884
South Carolina $348,106 $318,778.72 $318,779 -29,328
§ South Dakota S0 $0.00 $0 0
# Tennessee $651,284 $596,413.62 $596,414 -54,870
# Texas $2,194,097 $2,009,246.47 $2,009,246 -184,851
# Utah $298,842 $273,664.89 $273,665 -25,177
# Vermont $101,021 $92,509.72 $92,510 -8,511
# Virginia $856,662 $784,488.61 $784,489 -72,173
# Washington $912,660 $835,768.92 $835,769 -76,891
# West Virginia $242,849 $222,389.19 $222,389 -20,460
# Wisconsin $838,841 $768,169.29 $768,169 -70,672
§ Wyoming S0 $0.00 $0 0
American Samoa $1,911 $1,750.00 $1,750 -161
Guam $8,479 $7,764.65 $7,765 -714
§ No. Marianas Island $0 $0.00 $o 0
§ Puerto Rico $0 $0.00 $0 0
Virgin Islands $4,849 $4,440.48 $4,440 -409

Total 33,852,000 $31,000,000.00 $31,000,000
Key: # Ratable reduction; priority previously
applied, now superseded
+ Ratable reduction; priority superseded
§ Does not apply or qualify
>+ New applicant receives $0
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Fourth Year of GAP Implementation (2013-14)

Conditions:

Appropriation for FY 2013: $71,000,000 (increase in funding from prior year)
LEAP funds for FY 2013: $30,000,000

GAP funds for FY 2013: $41,000,000

Priority States in FY 2010, 2011, and 2012 continue as priority States

lllustrates:

Sufficient funds are available, no ratable reduction necessary (Table H)
IN and IA priority is applied (Table H)

NM initially funded with priority (Table H)
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Fourth Year of GAP Implementation (2013-14) (Table H)
Calculate using basic formula with all priorities applied

Federal Appropriation Available for GAP Allotment: $41,000,000

State Change
Enroliment from

with Formula State Prior Year Prior Year
State Priority Applied A Al t Allotment  Allotment
§ Alabama $0.00 $0 S0 0
§ Alaska $0.00 $0 $0 0
Arizona 199,274 $639,843.18 $639,843 $490,916 148,927
Arkansas 74,057 $237,787.50 $237,787 $182,441 55,346
# California 2,248,000 $7,218,038.80 $7,218,039  $5,537,998 1,680,041
Colorado 159,836 $513,212.83 $513,213 $393,760 119,453
# Connecticut 190,539 $611,795.41 $611,795 $469,396 142,399
# Delaware 39,035 $125,336.36 $125,336 $96,164 29,173
District of Columbia 85,259 $273,755.68 $273,756 $210,037 63,718
# Florida 457,930 $1,470,354.32 $1,470,354  $1,128,121 342,234
§ Georgia $0.00 $0 S0 0
§ Hawaii $0.00 ] S0 0
ldaho 39,198 $125,859.74 $125,860 $96,565 29,295
# Mllinois 790,818 $2,539,213.26 $2,539,213  $1,948,196 591,017
+ Indiana 292,608 $939,525.04 $939,525 $576,676 362,849
+ lowa 157,306 $505,090.13 $505,090 $310,022 195,068
Kansas 129,705 $416,466.07 $416,466 $319,531 96,935
Kentucky 142,958 $459,019.75 $459,020 $352,180 106,840
Louisiana 166,660 $535,123.82 $535,124 $410,571 124,553
Maine 41,954 $134,708.90 $134,709 $103,355 31,354
Maryland 213,490 $685,488.93 $685,489 $525,937 159,552
Massachusetts 376,361 $1,208,446.75 $1,208,447 $927,174 281,273
Michigan 483,833 $1,553,525.52 $1,553,526  $1,191,933 361,592
Minnesota 226,365 $726,828.89 $726,829 $557,655 169,174
Mississippi 99,078 $318,126.71 $318,127 $244,081 74,046
Missouri 231,327 $742,761.24 $742,761 $569,879 172,882
Montana 32,270 $103,614.82 $103,615 $79,498 24,117
Nebraska 83,922 $269,462.75 $269,463 $206,744 62,719
Nevada 31,926 $102,510.28 $102,510 $78,650 23,860
New Hampshire 40,803 $131,013.18 $131,013 $100,519 30,494
# New Jersey 383,729  $1,232,103.65  $1,232,104  $945,324 286,779
>+ New Mexico 74,275 $238,487.47 $238,487 S0 238,487
New York 989,409 $3,176,865.01  $3,176,865 $2,437,431 739,434
# North Carolina 317,749 $1,020,250.36 $1,020,250 $782,781 237,469
North Dakota 31,357 $100,683.29 $100,683 $77,249 23,435
Ohio 464,069 $1,490,065.86 $1,490,066 51,143,244 346,822
# Oklahoma 197,028 $632,629.96 $632,630 $485,382 147,248
# Oregon 187,941 $603,455.18 $603,455 $462,997 140,458
# Pennsylvania 643,026 $2,064,674.57 $2,064,675  $1,584,109 480,565
# Rhode Island 77,216 $247,931.45 $247,931 $190,224 57,707
South Carolina 126,628 $406,586.22 $406,586 $311,951 94,635
§ South Dakota $0.00 $0 $0 0
# Tennessee 236,913 $760,695.56 $760,696 $583,639 177,056
# Texas 798,130 $2,562,692.75 $2,562,693  $1,966,211 596,482
# Utah 108,708 $349,045.80 $349,046 $267,803 81,242
# Vermont 36,748 $117,991.50 $117,991 $90,528 27,463
# Virginia 311,621 $1,000,575.74 $1,000,576 $767,686 232,850
# Washington 331,991 $1,065,981.19 $1,065,981 $817,868 248,113
# West Virginia 106,265 $341,203.24 $341,203 $209,429 131,774
# Wisconsin 305,139 $979,761.27 $979,761 $751,716 228,045
§ Wyoming $0.00 $0 $0 0
American Samoa 836 $2,684.29 $2,684 $2,060 625
Guam 3,710 $11,912.33 $11,912 $9,140 2,773
§ No. Marianas Island $0.00 $0 S0 0
§ Puerto Rico $0.00 $0 SO 0
Virgin Islands 2,122 $6,813.47 $6,813 $5,228 1,586

Total 12,769,120  $41,000,000.00  $41,000,000

Key: # Priority States, 125% applied
> New applicant
+ Priority initially applied
§ Does not apply or qualify

[FR Doc. E9-18550 Filed 8—20—-09; 8:45 am]
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