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Title 13: Business Credit and Assistance
PART 103—STANDARDS FOR CONDUCTING BUSINESS WITH SBA
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§ 103.5 How does SBA regulate an Agent's fees and provision of service?

(a) Any Applicant, Agent, or Packager must execute and provide to SBA a compensation agreement, and
any Lender Service Provider must execute and provide to SBA a Lender Service Provider agreement. Each
agreement governs the compensation charged for services rendered or to be rendered to the Applicant or
lender in any matter involving SBA assistance. SBA provides the form of compensation agreement and a
suggested form of Lender Service Provider agreement to be used by Agents.

(b) Compensation agreements must provide that in cases where SBA deems the compensation
unreasonable, the Agent or Packager must: reduce the charge to an amount SBA deems reasonable, refund
any sum in excess of the amount SBA deems reasonable to the Applicant, and refrain from charging or
collecting, directly or indirectly, from the Applicant an amount in excess of the amount SBA deems
reasonable.

(c) Each Lender Service Provider must enter into a written agreement with each lender for whom it acts in
that capacity. SBA will review all such agreements. Such agreements need not contain each and every
provision found in the SBA's suggested form of agreement. However, each agreement must indicate that
both parties agree not to engage in any sharing of secondary market premiums, that the services to be
provided are accurately described, and that the agreement is otherwise consistent with SBA requirements.
Subject to the prohibition on splitting premiums, lenders have reasonable discretion in setting compensation
for Lender Service Providers. However, such compensation may not be directly charged to an Applicant or
borrower.
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ASSISTANCE
CHAPTER [--SMALL BUSINESS ADMINISTRATION
PART 123--DISASTER LOAN PROGRAM

Home Disaster Loans
Physical Disaster Business Loans
Economic Injury Disaster Loans

Sec. 123.1 What do these rules cover?

This part covers the disaster loan programs authorized under the Small Business Act, 15 U.S.C. 636(b), (¢), and (f). Since SBA cannot predict the occurrence or
magnitude of disasters, it reserves the right to change the rules in this part, without advance notice, by publishing interim emergency regulations in the Federal
Register.

Sec. 123.2 What are disaster loans and disaster declarations?

SBA offers low interest, fixed rate loans to disaster victims, enabling them to repair or replace property damaged or destroyed in declared disasters. It also offers
such loans to affected small businesses to help them recover from economic injury caused by such disasters. Disaster declarations are official notices recognizing that
specific geographic areas have been damaged by floods and other acts of nature, riots, civil disorders, or industrial accidents such as oil spills. These disasters are
sudden events which cause severe physical damage, and do not include slower physical occurrences such as shoreline erosion or gradual land settling. Sudden
physical events that cause substantial economic injury may be disasters even if they do not cause physical damage to a victim's property. Past examples include ocean
conditions causing significant displacement (major ocean currents) or closure (toxic algae blooms) of customary fishing waters, as well as contamination of food or
other products for human consumption from unforeseeable and unintended events beyond the control of the victims.

Sec. 123.3 How are disaster declarations made?
(a) There are four ways in which disaster declarations are issued which make SBA disaster loans possible:

(1) The President declares a Major Disaster and authorizes Federal assistance, including individual assistance (temporary housing
and Individual and Family Grant Assistance).

(2) SBA makes a physical disaster declaration, based on the occurrence of at least a minimum amount of physical damage to
buildings, machinery, equipment, inventory, homes and other property. Such damage usually must meet the following tests:

(1) In any county or other smaller political subdivision of a State or U.S. possession, at least 25 homes or 25
businesses, or a combination of at least 25 homes, businesses, or other eligible institutions, each sustain uninsured
losses of 40 percent or more of the estimated fair replacement value or pre-[[Page 226]]disaster fair market value
of the damaged property, whichever is lower; or

(11) In any such political subdivision, at least three businesses each sustain uninsured losses of 40 percent or more
of the estimated fair replacement value or pre-disaster fair market value of the damaged property, whichever is
lower, and, as a direct result of such physical damage, 25 percent or more of the work force in their community
would be unemployed for at least 90 days; and

(iii) The Governor of the State in which the disaster occurred submits a written request to SBA for a physical
disaster declaration by SBA (OMB Approval No. 3245-0121). This request should be delivered to the SBA
Disaster Area Office serving the region where the disaster occurred within 60 days of the date of the disaster.

(3) SBA makes an economic injury disaster declaration in response to a determination of a natural disaster by the Secretary of
Agriculture.

(4) SBA makes an economic injury declaration in reliance on a state certification that at least 5 small business concerns in a disaster
area have suffered substantial economic injury as a result of the disaster and are in need of financial assistance not otherwise
available on reasonable terms. The state certification must be signed by the Governor, must specify the county or counties or other
political subdivisions in which the disaster occurred, and must be delivered (with supporting documentation) to the servicing SBA
Disaster Area Office within 120 days of the disaster occurrence.

(b) SBA publishes notice of any disaster declaration in the Federal Register. The published notice will identify the kinds of assistance available, the
date and nature of the disaster, and the deadline and location for filing loan applications. Additionally, SBA will use the local media to inform
potential loan applicants where to obtain loan applications and otherwise to assist victims in applying for disaster loans. SBA will accept
applications after the announced deadline only when SBA determines that the late filing resulted from substantial causes beyond the control of the

applicant,

Sec. 123.4 What is a disaster area and why is it important?

Each disaster declaration defines the geographical areas affected by the disaster. Only those victims located in the declared disaster area are eligible to apply for SBA
disaster loans. When the President declares a major disaster, the Federal Emergency Management Agency defines the disaster area. In major disasters, economic
injury disaster loans may be made for victims in contiguous counties or other political subdivisions. Disaster declarations issued by the Administrator of SBA include
contiguous counties for both physical and economic injury assistance. Contiguous counties or other political subdivisions are those land areas which abut the land area
of the declared disaster area without geographic separation other than by a minor body of water, not to exceed one mile between the land areas of such counties.

Sec. 123.5 What kinds of loans are available?
SBA offers three kinds of disaster loans: physical disaster home loans, physical disaster business loans, and economic injury business loans. SBA makes these loans

directly or in participation with a
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financial institution. If a loan is made in participation with a financial institution, SBA's share in that loan may not exceed 90 percent.

Sec. 123.6 What does SBA look for when considering a disaster loan applicant?

There must be reasonable assurance that you can repay your loan out of your personal or business cash flow, and you must have satisfactory credit and character. SBA
will not make a loan to you if repayment depends upon the sale of collateral through foreclosure or any other disposition of assets owned by you, SBA is prohibited
by statute from making a loan to you if you are engaged in the production or distribution of any product or service that has been determined to be obscene by a court.

Sec. 123.7 Are there restrictions on how disaster loans can be used?

You must use disaster loans to restore or replace your primary home(including a mobile home used as a primary residence) and your personal or business property as
nearly as possible to their condition before the disaster occurred, and within certain limits, to protect damaged or destroyed real property from possible future similar
disasters.

Sec. 123.8 Does SBA charge any fees for obtaining a disaster loan? |

SBA does not charge points, closing, or servicing fees on any disaster loan. You will be responsible for payment of any closing costs owed to third parties, such as
recording fees and title insurance

premiums. If your loan is made in participation with a financial institution, SBA will charge a guarantee fee to the financial institution, which then may recover the
guarantee fee from you.

Sec. 123.9 What happens if I don't use loan proceeds for the intended purpose?

(a) When SBA approves each loan application, it issues a loan authorization which specifies the amount of the loan, repayment terms, any collateral
requirements, and the permitted use of loan proceeds. If you wrongfully misapply these proceeds, you will be liable to SBA for one and one-half
times the proceeds disbursed to you as of the date SBA learns of your wrongful misapplication. Wrongful misapplication means the willful use of any
loan proceeds without SBA approval contrary to the loan authorization. If you fail to use loan proceeds for authorized purposes for 60 days or more
after receiving a loan disbursement check, such non-use also is considered a wrongful misapplication of the proceeds.

(b) If SBA learns that you may have misapplied your loan proceeds, SBA will notify you at your last known address, by certified mail, return receipt
requested. You will be given at least 30 days to submit to SBA evidence that you have not misapplied the loan proceeds or that you have corrected
any such misapplication. Any failure to respond in time will be considered an admission that you misapplied the proceeds. If SBA finds a wrongful
misapplication, it will cancel any undisbursed loan proceeds, call the loan, and begin collection measures to collect your outstanding loan balance
and the civil penalty. You may also face criminal prosecution or civil or administrative action.

Sec. 123.10 What happens if I cannot use my insurance proceeds to make repairs?

It you must pay insurance proceeds to the holder of a recorded lien or encumbrance against your damaged property instead of using them to make repairs, you may
apply to SBA for the full amount needed to make such repairs. If you voluntarily pay insurance proceeds to a recorded lienholder, your loan eli gibility is reduced by
the amount of the voluntary payment.

Sec. 123.11 Does SBA require collateral for any of its disaster loans?

Generally, SBA will not require that you pledge collateral to secure a disaster home loan or a physical disaster business loan of $10,000 or less, or an economic
injury disaster loan of $5,000 or less. For loans larger than these amounts, you will be required to provide available collateral such as a lien on the damaged or
replacement property, a security interest in personal property, or both.

(a) Sometimes a borrower, including affiliates as defined in part 121 of this title, will have more than one loan after a single disaster. In deciding
whether collateral is required, SBA will add up all physical disaster loans to see if they exceed $10,000 and all economic injury disaster loans to
see if they exceed $5,000.

(b) SBA will not decline a loan if you lack a particular amount of collateral as long as it is reasonably sure that you can repay your loan. If you
refuse to pledge available collateral when requested by SBA, however, SBA may decline or cancel your loan.

Sec. 123.12 Are books and records required?

You must retain complete records of all transactions financed with your SBA loan proceeds, including copies of all contracts and receipts, for a period of 3 years after
you receive your final disbursement of loan proceeds. If you have a physical disaster business or economic injury loan, you must also maintain current and accurate
books ot account, including financial and operating statements, insurance policies, and tax returns. You must retain applicable books and records for 3 years after your
loan matures including any extensions, or from the date when your loan is paid in full, whichever occurs first. You must make available to SBA or other authorized
government personnel upon request all such books and records for inspection, audit, and reproduction during normal business hours and you must also permit SBA and
any participating financial institution to inspect and appraise your assets. (OMB Approval No. 3245-0110.)

Sec. 123.13 What happens if my loan application is denied?

(a) If SBA denies your loan application, SBA will notify you in writing and set forth the specific reasons for the denial. Any applicant whose request
for a loan is declined for reasons other than size (not being a small business) has the right to present information to overcome the reason or reasons
for the decline and to request reconsideration in writing, (OMB Approval No. 3245-0122.)

(b) Any decline due to size can only be appealed as set forth in part 121 of this chapter.

(c) Any request for reconsideration must be received by the SBA office that declined the original application within six months of the date of the
declined notice. After six months, a new loan application is required.

(d) A request for reconsideration must contain all significant new information that you rely on to overcome SBA's denial of your original loan
application. Your request for reconsideration of a business loan application must also be accompanied by current business financial statements.

(¢) If SBA declines your application a second time, you have the right to appeal in writing to the Area Director's Office. All appeals must be
received by the office that declined the prior reconsideration within 30 days of the decline action. Your request must state that you are appealing, and
must give specific reasons why the decline action should be reversed.
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(4) It the LAA did not require private interim financing, we can if necessary,
make disbursements for completed work, labor used, or materials
provided before project completion if we have evidence of proper use of
loan proceeds.

C. Requirements for Subsequent Disbursements.

(1)  Prior to any subsequent disbursement where the aggregate amount of
p'hyswal loan funds disbursed would exceed $50,000, SBA must have
evidence that funds previously disbursed have been used in accordance

with the LAA. This evidence may include one or more of the following:
(a) SBA Form 1366, “Borrower’s Progress Certification.”
(b) A joint payee check.

(¢)  Progress inspections by the Loss Verification Departments or by a
government entity that, in the opinion of either Loss Verification
Department documents progress in accardanc;e with SBA

requ irements.
(d)  Escrow account, in accordance with paragraph 97.
(e) Lien waivers in the total amount of all labor and materials used on

the RE repalr/constmct;on from all contractors, subcontractors, and
independent workers involved.

€3] Paid mvmces to support disbursements for equipment, furniture,
lnventery, etc.

(g)  Other cases in which the Center Counsel determines in writing that
the exception to the general rule is necessary to prevent undue
hardship and the risk to the agency and the likelihood of misuse are
minimal.

(2)  If the borrower requests an advance payment to purchase larger items of
M&E, we can disburse against a firm quotation or invoice using a
co-payable check.

(3) We must take reasonable precautions before making the final disbursement
on a major construction project to ensure that the project was satisfactorily
completed.  Examples include receipt audits, conversations with
contractors, on-site progress inspections, and in some cases, affidavits
from borrowers and/or contractors. Counsel will obtain and follow
guidance from the PDC Loss Verification Department throughout the
disbursement period whenever major reconstruction is involved and use
co-payable checks where possible and appropriate.

(4) Check the status of the loan and DOB reports before making any
subsequent disbursement. We cannot authorize any disbursement unless
the loan is current.
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