
{35.105 Self-evaluation. 
1.Section 35.105 establishes a requirement, based on the section 504 regulations for federally 
assisted and federally conducted programs, that a public entity evaluate its current policies and 
practices to identify and correct any that are not consistent with the requirements of this part. As 
noted in the discussion of {35.102, activities covered by the Department of Transportation's 
regulation implementing subtitle B of title II are not required to be included in the self-evaluation
required by this section. 

Experience has demonstrated the self-evaluation process to be a valuable means of establishing a
working relationship with individuals with disabilities, which has promoted both effective and 
efficient implementation of section 504. The Department expects that it will likewise be useful to
public entities newly covered by the ADA. 

All public entities are required to do a self-evaluation. However, only those that employ 50 or 
more persons are required to maintain the self- evaluation on file and make it available for public
inspection for three years. The number 50 was derived from the Department of Justice's section 
504 regulations for federally assisted programs, 28 CFR 42.505(c). The Department received 
comments critical of this limitation, some suggesting the requirement apply to all public entities 
and others suggesting that the number be changed from 50 to 15. The final rule has not been 
changed. Although many regulations implementing section 504 for federally assisted programs 
do use 15 employees as the cut-off for this record-keeping requirement, the Department believes 
that it would be inappropriate to extend it to those smaller public entities covered by this 
regulation that do not receive Federal financial assistance. This approach has the benefit of 
minimizing paperwork burdens on small entities. 

Paragraph (d) provides that the self-evaluation required by this section shall apply only to 
programs not subject to section 504 or those policies and practices, such as those involving 
communications access, that have not already been included in a self-evaluation required under 
an existing regulation implementing section 504. Because most self-evaluations were done from 
five to twelve years ago, however, the Department expects that a great many public entities will 
be reexamining all of their policies and programs. Programs and functions may have changed, 
and actions that were supposed to have been taken to comply with section 504 may not have 
been fully implemented or may no longer be effective. In addition, there have been statutory 
amendments to section 504 which have changed the coverage of section 504, particularly the 
Civil Rights Restoration Act of 1987, Pub. L. No. 100-259, 102 Stat. 28 (1988), which broadened
the definition of a covered "program or activity." 

Several commenters suggested that the Department clarify public entities' liability during the 
one-year period for compliance with the self-evaluation requirement. The self-evaluation 
requirement does not stay the effective date of the statute nor of this part. Public entities are, 
therefore, not shielded from discrimination claims during that time. 

Other commenters suggested that the rule require that every self-evaluation include an 
examination of training efforts to assure that individuals with disabilities are not subjected to 
discrimination because of insensitivity, particularly in the law enforcement area. Although the 
Department has not added such a specific requirement to the rule, it would be appropriate for 
public entities to evaluate training efforts because, in many cases, lack of training leads to 
discriminatory practices, even when the policies in place are nondiscriminatory.


