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Section 2056A Estate Tax

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations that provide guidance
relating to the additional requirements
necessary to ensure the collection of the
estate tax imposed under section
2056A(b) with respect to taxable events
involving qualified domestic trusts
{QDOTs) described in section 20564 (a}.
DATES: These regulations are effective
November 29, 1996.

For dates of applicability. see
§20.2056A-2(4d).
FOR FURTHER INFORMATION CONTACT:
Susan Hurwitz {202) 622-3030 (not a
tall-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Dffice of Management and Budget in
accordance with the Paperwork
Reduction Act {44 U.5.C. 3507) under
control number 1545-1443. Responses
to this collection of information are
required in order for an estate to be
eligible for the estate tax marital
deduction in cases where the surviving
spouse is not a United States citizen.

An agency may not conduct ar
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

The estimated annual burden per
respondent varies from 30 minutes 1o 3
hours, depending on individual
circiynsiances, with an estimated
average of 1.39 hours.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer T:FP,
Washington, DC 20224, and to the
Office of Management and Budget,
Attention: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503,

Books or records relating to this
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generaily,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103,

Background

A notice of praposed rulemaking was
published in the Federal Register on
January 5, 1993 (58 FR 305}, reflecting
amendments to the [nternal Revenue
Code by the Technical and
Miscellaneous Revenue Act of 1988
{Public Law 100-647), the Revenue
Reconciliation Act of 1989 (Public Law
101-239), and the Revenue
Reconciliation Act of 1990 (Public Law
101-508). The amendments generally
relate to sections 2056 and 2523, and
~Tect the availability of the estate and
gift tax maarital deduction when the
surviving spouse or the donee spouse is
not a United States citizen. Part of the
NPRM was published in the Federal
Register as final regulations, in TD
8612, on August 22, 1995 (60 FR 43531).
That part of the NPRM that addressed
the regulatory requirements to ensure
the callection of the estate tax imposed
by section 2056A(b)(1) (A) and (B} was
published in the Federal Register on
August 22, 1993, in the form of
temporary and proposed regulations, (60
FR 43554 and 60 FR 43575,
respectively] in order to afford the
public a Further opportunity to comment
on these security arrangemendts.

On January 16, 1996, the IRS held a
hearing on the temporary and proposed
regulations. These final regulations
reftect the comments received in
response to the ternporary and propoesed
regulations.

Explanation of Provisions

The following is a summary of the
significant comments received and the
reasons for accepting or rejecting those
commenis in the final regulations.

Under the temporary regulations. a
qualified domestic trust (QDOT) that
has assets in excess of $2 million, may
alternate among the three security
arrangements provided in the
regulations {U.S. bank trustee, bond or
letter of credit), provided that at all
times, at least one of the three
arrangements is in effect. A QDOT with
assets of $2 million or less need not
satisfy these requirements, if, in general,
the trust holdings of foreign situs real
property ace limited to 35 percent of the
fair market value of the trusi corpus.

Comments were received that trusts in
actual compliance with these regulatory
requirements, but which do not
explicitly include the required language,
will not qualify as a QDOT. In addition,
comments suggested that the imposition
of nwerous governing instrument
requirements will increase the difficulty
of drafting a QDOT and result in a trust
document that will have to include
detailed provisions, many of which are
not likely to be applicable. A suggestion
was made that if the governing
instrument requirermnent is retained in
the regulations, then the required
security provisions should be permitted
ta be incorporated by reference in a trust
document. This suggestion was adopted.
However, in order to assist taxpayers
who may wish to specify the required
provisions in the governing instrument,
the IRS has published guidance in the
Internal Revenue Bulletin (see
§602.101{d)(2) of this chapter)
providing sample language that may be
used in a QDOT instrurnent to satisfy
the additional security requirernents
contained in the final regulations.

In response to comments, the
language of the regulations has been
modified to clarify that the QDOT may
alternate among the three arrangements
provided in the regulations as long as,
at any given time, one of the three
arrangemenits is required to be
operative,

Comments suggested that the
termnporary regulations may he viewed as
requiring that a QDOT that initially
employs the bank trustee security
alternative must, irrespective of whether
the QDOT has switched to another
security option, continue to have at least
one U.5. Bank acting as a trustee. In
response to this comment, the final
regulations clarify that, if the QDOT
changes to a different security
arrangement, a U.S. bank need not
continue to act as trustee.

Under the temporary regulations, in
determining whether the value of the
assets passing ta a QDOT are in excess
of. or less than, $2 million, indebtedness
with respect to the assels is not taken
into account to reduce value. Similarly,
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under the temporary regulations, the
amaunt of the band or letter of credit
that is furnished to the IRS must be
equal to 65 percent of the fair market
vajue of the trust assets determined
“without regard to any indebtedness
thereon.” Comments suggested that
indebtedness should be taken into
account in determining whether the $2
million dollar threshold has been
exceeded and the amount of the bond or
letter of credit required. This change has
not been made. The IRS and Treasusy
believe that the retention of the rule that
indebtedness on the property is not
taken into account to reduce value most
effectively ensures collection of the
estate tax imposed under section
2056A1b). For the limited purpose under
this section {i.e.. to determine whether
the $2 million threshold is exceeded
and the amount of the bond or letter of
credit 1o be furnished to the IRS) the
complexily that would be involved in
drafting tules to determine which debts
qualify to be taken into accouni and
which do not is not warranted.

Under the temparary regulations, with
regard to the bond and letter of credit
security options, if the fair market value
of the trust asseis, is "finally
determined” to be in excess of the value
of the trust assets as originally reported,
the trustee has a reasonable period of
time (not exceeding sixty days from the
date of the final determination) to adjust
the amount of the bond or letter of
credit, The temporary regulations alsa
use the term "‘finally determined” in
addressing substantial undervaluations
of properny passing to a QDOT and the
grace period provided to meet the
security requirements when a QDOT is
determined te contain assets in excess
of $2 million. Comments were received
suggesting that the regulations provide a
definition of "“finally determined™.

Accordingly, the final regulations
provide that the value of the assets will
be finally determined on the earliest ta
accur of—

1. The entry of a decision, judgment,
decree, or ather order by any court of
competent jurisdiction that has become
final;

2. The execution of a closing
agreement made under section 7121;

3. Any final disposition by the IRS of
a claim for refund;

4. The issuance of an estale tax
closing letter {if no claim for refund is
filed); or

5. The expiration of the statute of
limitations for assessment with respect
to the decedent’s estate tax liability,

In response to camments, the
regulation addressing the required
duration of the bond or letter of credit
has been clarified to provide that the

securily arrangement must remain in
effect unti] the trust ceases to function
as a QDOT.

Comments have been received
regarding the amount of the bond or
letter of credit that inust be furnished ta
the IRS. One commentator stated that,
since the purpose of the bond or letter
of credit requirement is to provide a
source of funds for the payment of the
section 2056A(h) estate tax, the amount
of the required bond or letter of credit
should be based on either the maximum
federal estate tax rate, or the amount of
estate tax deferred, rather than 65% of
the value of the QDOT, as provided in
the regulations. This suggestion has nat
been adopted. Generally, the regulation
requires a bond of 63 percent of the
initial fair market value of the trust
assets to ensure that the potential estate
tax tiability is adequately secured if the
trust property appreciates in value,

The temporary regulations providing
that notice of failure to renew a bond ar
letier of credit must be “received by the
IRS at least 60 days prior to the end of
the term of the bond or letter of credit”
has been changed to reference the date
the notice is "mailed to" the IRS,
Further, under the final regulations, the
naotice must also be mailed to the U.S,
Trustee of the QDOT.

Under the regulations, in the case of
a QDOT of less than $2 million, if on the
last day of a taxable year of the QDOT,
the value of foreign real property owned
by the QDOT exceeds 35 percent of the
QDOT assets because of distributions of
principai during that year, or because of
fluctuations in the value of the foreign
currency in the jurisdiction where the
real property is located, a grace period
of ane year is provided to allow the
trustee to comply with the 35 percent
limit. Comments suggested that changes
in the relative value of the trust assets
would also cause the trust to fail to
satisfy the 35 percent limit, and failure
to comply due to such changes that are
beyond the control of the trustee should
also be eligible for the grace period.
Accordingly, under the final
regulations, the trustee will also be
accorded the grace period to satisfy the
35 percent limit if, as a result of changes
in the relative values of the trust assets,
more than 35 percent of the value of the
trust consists of foreign real estate.

Under the lemporary regulations, for
purposes of determining whether the $2
million threshold has been exceeded,
and for purposes of determining the
amount of the bond or letter of credit,
the executor of the decedent’s estate
may exclude up to $600.000 in value
attributable 10 real property wherever
situated (and related furnishings) owned
direcily by the QDQOT that is used by the

swviving spouse as the spouse’s
principal residence. Comments were
received that the regulations should be
expanded to allow the exclusion of all
residential real property that is actually
used by the surviving spouse. Thus, a
vacation home or second home would
qualify for the exclusion. It was also
sugpested that all personally used
residential real property, regardless of
value, should be eligible for the
exclusion. The final regulations do not
change the monetary limit of $600,000
for the exclusion. The $600,000 limnit for
the exclusion facilitates the reduction of
the costs associated with providing
security while adequately ensuring the
coilection of the section 2056A(b) tax,
This is especially the case in siluations
where the residential real property is
situated outside the United States so
that a significant collection risk is
presented. However, under the final
regulations the exclusion has been
redesignated as a “personal residence”
exclusion. The exclusion is now-
available for the principal residence of
the surviving spouse and one additionat
residence, to the extent the combined
value excluded does not exceed
$600,000. The second residence will be
eligible for the exclusion only if the
residence is used by the surviving
spouse as a personal residence and nat
subject to any rental arrangement with
apy person.

Under the temporary regulations, the
residence exclusion election is made by
attaching a written statement to the
estate tax return on which the QDOT
election is made. Commentators
suggested that the final regulations
allow the election to be made at any
time during the term of the QDOT, and
not necessarily at the time of filing of
the decedent's estate tax return. For
example, if the bank trustee alternative
is selected by the trustee of the QDOT,
but at some future date the trustee
desires to change to the bond or letter
of credit security arrangement, the
trustee should be given the opportunity
to make a delayed election of the
exclusion. In response to these
comments, the final regulations pravide
that the election may be made at any
time during the term of the QDOT. In
addition, the final regulation provides
for the cancellation of a prior election.

Under the temporary regulations, the
U.S. Trustee of 2 QDOT is required to
file an annual statement with the IRS
containing specified items of
information {including a list of all assets
held by the QDOT together with the fair
market value of each asset determined
as of the last day of the taxable year) if
the residence exclusion applies during
the taxable year. Comments were
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received suggesting that the cost of
compliance with this annual reporting
requirement will limit the utility of the
residence exclusion. In response to
these commmenits, annual reporting is no
longer required solely because the
personal residence exciusion was
elected. However, the regulations retain
the annual reporting requirement where
the residence previously subject (o the
exclusion is sold, or where the
residence ceases to be used as a
personal residence during the taxable or
calendar year.

Under the temporary regulations, ifa .
residence that is subject to the exclusion
is sold during the term of the QDOT, the
exclusion will continue to apply if,
within 12 months of the date of sale, the
amount of the adjusted sales price (as
defined in section 1034{(d) (1)} is used to
purchase a new residence for the
spouse. In response to comments, this
provision has been amended to provide
that if a residence ceases (o be used as
the personal residence of the spouse, or
if the residence is sold during the term
of the QDOT, the exclusion may be
applied to another residence that is held
in either the same QDOT or in another
QDOT. if the other residence is nused as
a personal residence of the spouse. The
amount of exclusion that may be
applied ta the new personal residence
under these circumstances can be up to
$600,000 (less that amount previously
allacated to a residence that continues
to qualify for the exclusion) even if the
entire $600,000 exclusion was net
previously used for the initial personal
residence(s).

Aldso, under the temporary
regulations, on the sale of a residence,
il less than the entire adjusted sales
price is reinvested in a new residence,
then the amount of the exclusion
initially claimed by the QDOT is
reduced proportionately. For example, if
a residence is sold for an adjusted sales
price of $1.000,000 and a new residence
is acquired for $800,000, then, the
original exclusion would be reduced by
$120.000 to $480,000: $200,000
{adjusted sales price not reinvested}/
$1.000,000 (adjusted sales price) x
$600,000. Cornments were received
suggesting that this rule be changed to
provide that the amouni of the
exclusion as adjusted not be reduced
below the amount actually reinvested
(up to $600,004}). This suggestion was
adopied in the final regulations,
refiecting that two residences can now
qualify for the $600,000 exclusion.

Special Analyses

It has also been determined that
section 553(b} of the Administrative
Procedure Act (5 U.S.C. chapter 5) does

not apply to these regulations, and
because the notice of propased
rulemaking preceding the regulations
was issued prior to March 29, 1996, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply.

Drafting Information

The principal author of these
regulations is Susan Hurwitz, Office of
Assistant Chief Counsel (Passthroughs
and Special Industries}. However, other
personnel from the [RS and Treasury
Department participated in their
development.

List of Subjects

286 CFR Part 20

Estate taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments io the
Regulations

Accordingly, 26 CFR parts 20 and 602
are amended as follows:

PART 20—ESTATE TAX; ESTATES OF
DECEDENTS DYING AFTER AUGUST
16, 1954

Paragraph 1. The authority citation
far part 20 continues to read in part as
follows:

Authority: 26 U.S.C. TRO5 * * *

Par. 2. In §20.2056A-0, :he table of
contents is amended by revising the
entry for § 20.2056A-2(d} to read as
follows:

§20.2056A-0 Table of contents,

* L * > *

§20.2056A-2 Recguirements for qualitied
domestle trust.
* * * * *

{d) Additional requirements to ensure
collection of the section 2056A estate tax.

{1} Security and other arrangements for
payment of estate tax imposed under section
2056A(b)(1}.

{2} Individual trustees,

{3) Annual reporting requirements,

{4) Request for alternate arrangement or

waiver.
{5) Adjustment of dotlar threshold and

excluslon.
{B6) Effective date and special nules,
x M * . *

Par. 3. In §20.2056A-2, paragraph (d)
is added to read as follows:

§20.2056A-2 Requirements for qualified
domestic trust. .
»* * - * *

(d) Additional requirements to ensure
collection of the section 20264 estare

tax—(1) Security and other
arrangementts for payment of estate tax
imposed under section 2056A(h)(1)—(i)
QDOTs with assets in excess of $2
million. If the fair market value of the
assets passing, treated, or deemed to
have passed to the QDOT {or in the form
of a QDOT), determined without
reduction for any indebtedness with
respect to the assets, as finally
determined for federal estate tax
purposes, exceeds $2 million as of the
date of the decedent’s death oz, if
applicable, the alternate valuation date
(adjusted as provided in paragraph
{(@)(1}(iii) of this section), the trust
instrument must meet the requirements
of either paragraph (d}{1){i) (A), (B}, or
{C) of this section at all times during the
term of the QDOT. The QDOT may
alternate between any of the
arrangements provided in paragraphs
(d)(1){i) {A). (B}, and (C} of this section
provided that, at any given time, one of
the arrangemnents must be operative. See
paragraph (d){1)(iii) of this section for
the definition of finally determined. The
QDOT may provide that the trustee has
the discretion to use any one of the
security arrangements or may provide
that the trustee is limited to using only
one or two of the arrangements specified
in the trust instrument. A trust
instrument that specifically states that
the trust must be administered in
compliance with paragraph (d)(1){i) (A),
B). or (C} of this section is treated as
meeting the requirements of paragraphs
{d) (1) (i} (A), (B}, or (C) of this section for
purposes of paragraphs (d)(1){i) and, if
applicable, (d)(1)(ii) of this section.

A) Bank Trustee, Except as otherwise
provided in paragraph (d)(6) (it) or (iii)
of this section, the trust instrument
must provide that whenever the Bank
Trustee security alternative is used for
the QDOT, at least one U.S. Trustee
must be a bank as defined in section
581. Alternatively, except as otherwise
provided in paragraph {d}{6) {ii) or (iii)
of this section, at least one trustee must
be a United States branch of a foreign
bank, provided that, in such cases,
during the entire term of the QDOT a
U.5. Trustee must act as a trustee with
the foreign bank trustee.

(B) Bond. Except as otherwise
provided in paragraph {d)(B) {ii} or (iii)
of this section, the trust instrument
must provide that whenever the bond
security arrangemeni alternative is used
for the QDOT, the U.5. Trustee must
furnish a bond in favor of the Internal
Revenue Service in an amount equal to
65 percent of the fair market value of the
trust assets {determined without regard
to any indebtedness with respect to the
assets) as of the date of the decedent's
death {or alternate valuation date, if
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applicable). as finally determined for
federal estate tax purposes {and as
further adjusted as provided in
paragraph (d}({){iv] of this section}, If,
after examination of the estate tax
return, the fair market value of the trust
assets, as originally reported on the
estate 1ax reiurn, is adjusted {pursuant
to a judicial proceeding or otherwise)
resulting in a final determination of the
value of the assets as reported on the
return, the U.S. Trustee has a reascnable
period af time {not exceeding sixty days
after the conclusion of the proceeding or
gther action resulting in a final .
determination of the value of the assets)
to adjust the amount of the band
accordingly. But see, paragraph
{d}{1)(i){D) of this section for a special
rule in the case of a substantial
undervaluation of QDOT assets. Unless
an alternate arrangement under
paragraph {d}{1){i) (A). (B). or {C} of this
section. or an arrangement prescribed
under paragraph (d){4} of this section. is
provided, ar the trust is otherwise no
longer subject to the requirements of
section 2056A pursuant ta section
2056A(b){12}, the bond must remain in
effect until the trust ceases to function
as a QDOT and any tax liability finally
determined to be due under section
2056A.(b) is paid, or is finally
determined to be zefo.

{1) Requirements for the bond. The
bond must be with a satisfactory surety,
as prescribed under section 7101 and
§301.7101-1 of this chapter
{Regulations on Procedure and
Administration), and is subject to
Internal Reveniue Service review as may
be prescribed by the Commissioner. The
band may not be cancelled. The bond
must be for a term of at least one year
and must be automatically renewable at
the end of that term, on an annual basis
thereafter, unless notice of failure to
renew is mailed to the U.5. Trustee and
the Enternal Revenue Service at least 60
days prior to the end of the term,
including periods of automatic
extensions. Any notice of failure to
renew required to be sent to the Internal
Revenue Service must be sent to the
Estate and Gift Tax Group in the District
Office of the Internal Revenue Service
that has examination jurisdiction over
the decedent’s estate {Internal Revenue
Service, District Director, {specify
location} District Office, Eslate and Gift
Tax Examination Group, [specify Street
Address, City, State, Zip Code]) (or in
the case of noncitizen decedents and
United States citizens who die
domiciled outside the Unised States,
Estate Tax Group, Assistant
Commissioner {International), 950
L'Enfant Plaza, CP:IN:D:C:EX:HQ:1114,

Washington, DC 20024). The Internal
Revenue Service will not draw on the
bond if, within 30 days of receipt of the
notice of failure ta renew, the U.S,
Trustee notifies the Internal Revenue
Service {at the same address to which
notice of failure to renew is to be sent)
that an alternate arrangement under
paragraph (d)(1Hi) (A}. (B), or {C) or
(d)(4) of this section, has been secured
and that the arrangement will take effect
immediately prior to or upon expiration
of the bond.

(2) Form of bond. The bond must be
in the fallowing form {or in a form that
is the same as the following form in all
material respects}, or in such alternative
form: as the Commissioner may
prescribe by guidance published in the
Internal Revernte Bulletin (see
§601 601{d)(2) of this chapter):

Bond in Favor of the Internal Revenue
Service To Secure Payment of Section 2056A
Estate Tax Imposed Under Section 2056A(b)
of the Internal Revenue Code.

KNOW ALL PERSONS BY THESE
PRESENTS, That the undersigned, ___ .
the SURETY, and . the PRINCIPAL,
are irrevocably held and firmly bound to pay
the Internal Revenue Service upon written
demand that amount of any tax up to
${amount determined under paragraph
{d){1})(i}{B) of this section]. imposed under
section 2056A(b}(1} of the Internal Revenue
Code {including penalties and interast on
said tax) determined by the Internal Revenuse
Service to be payable with respect to the
principal as trustee for: [Identify trust and
governing instrumerit, name and address of
trustee], a qualified domestic trust as defin=d
in section 2056A (a} of the Internal Revenue
Cade, for the payment of which the said
Principal and said Surety, bind themselves,
their heirs, executors, administrators,
successors and assigns, jointly and severally,
firmly by these presents,

WHEREAS, The Internal Revenue Service
may demand payment under this bond at any
time if the Internal Revenue Service in its
sole discretion determines that a taxable
event with respect to the trust has occurred;
the trust no longer qualifies as a qualified
demestic trust as described in sectlon
2056A(a) of the Internal Revenue Code and
the regulations promulgated thereunder, or a
distribution subject (o the tax imposed under
saction 2056 A(B){I) has been made. Demand
by the internal Revenue Service for payment
may be made whether or not the tax and tax
return {Form 706-QDT} with respect to the
taxable event Is due at the time of such
demand, or an assessment has been made by
the Internal Revenue Service with respect to
the tax.

NOW THEREFORE. The conditicn of this
abligation is such that #f must not be
cancelled and, if payment of all tax lability
finaily determined to be imposed under
section 2056A(b) is made, then this
ohligation is null and vold; otherwise, this
abligation is to remain in full force and effect
for one year from its effective date and is to
be automatically renewable on an annual

basis unless, at least 60 days prior to the
expiratien date, including periods of
auvtomatic renewals, the surety mails to the
U.S. Trustee and the Internal Revenue
Service by Registered or Certified Mail,
return receipt requested, notice of the failure
to renew. Receipt of this notice of failure to
renew bry the Internal Revenue Service may
be considered a taxable event. The Internal
Revenue Service will not draw upon the
bond if, within 30 days of receipt of the
notice of failure to renew, the trustee notifies
the Internal Revenue Service that an alternate
security arrangement has been secured and
that the arrangement wiil take effect
immediately prior to or upon expiration of
the band, The surety remalns liable for all
taxable events occurring prior te the date of
expiration. All notices required to be sent to
the Internal Revenue Service under this
instrument should be sent to District
Director, fspecify lpcation] Bistrict Office,
Estate and Gift Tax Examination Group,
Sireet Address, City, State, Zip Code. {In the
case of nonresident noncitizen decedents and
United States citizens who die domiciled
outside the United States, all notices should
be sent to Estate Tax Group, Assistant
Commissioner (International), 95¢ L’Enfant
Piaza, CPAN:D:C:EX:HQ: 1114, Washington,

DC 20024).

This bond shall be effective as of .
Principal _ Date_ _ Surety
Date

{3) Additional governing instrument
regquirements. The trust instrument must
provide that in the event the Internial
Revenue Service draws on the bond, in
accordance with its terms, neither the
U.S. Trustee nor any other person will
seek a return of any part of the
remittance until after April 15th of the
catendar year following the year in
which the bond is drawn upon. After
that date, any such remittance will be
treated as a deposit and retumed
{withoult interest} upon request of the
U.S. Trustee, unless it is determined
that assessment or collection of the tax
imposed by section 2056A(b)(1) is in
jeopardy, within the meaning of section
6861. If an assessment under section
6861 is made, the remittance will first
be credited to any tax liability reported
on the Form 706-QDT, then to any
unpaid balance of a section
2056A(b)(1)(A) tax liability {plus
interest and penalties) for any prior
taxable years, and any balance will then
be retumed to the U.S, Trustee.

(4) Procedure. The bond is to be filed
with the decedent’s federal estate tax
return, Form 706 or T06NA (unless an
extension for filing the bond is granted
under §301.9100 of this chapter). The
U.S. Trustee must provide a written
statement with the bond that pravides a
list of the assets that will be used to
fund the QDOT and the respective
values of the assets. The written
statement must also indicate whether
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any exclusions under paragraph
{d}{1){iv} of this section are claimed.

(C) Letrer of credit. Except as
otherwise provided in paragraph (d) (6}
(ii} or (iil) of this section, the trust
instrument must provide that whenever
the letter of credit security arrangement
is used for the QDOT, the U.S. Trustee
must furnish an irrevacable letter of
credit issued by a bank as defined in
section 581, a United States branch of a
foreign bank, or a foreign bank with a
confirmation by a bank as defined in
section 581. The letier of credit must be
for an amount equal to §5 percent of the
fair market value of the trust assets
{determined without regard to any
indebtedness with respect to the assets)
as of the date of the decedent’s death (or
alternate valuation date, if applicable),
as finally determined for federal estate
tax purposes (and as further adjusied as
provided in paragraph (d)(1){iv) of this
section). II, after examination of the
estate tax return, the fair market vajue
of the trust assets, as originally reported
an the estate tax returmn, is adjusted
{pursuant to a judicial proceeding or
otherwise) resulting in a final
determination of the value of the assets
as reported on the return, the U.S.
Trustee has a reasonable period of time
{not exceeding 60 days after the
conclusion of the proceeding or other
action resulting in a final determination
af the value of the assets] to adjust the
amount of the letter of credit
accordingly. But see, paragraph
{d}{1)(i)(D) of this section for a special
rule in the case of a substantial
undervaluation of QDOT assets. Unless
an alternate arrangement under
paragraph (d)(1) (i) (A}, (B), or (C) of this
section, or an arrangement prescribed
under paragraph {(d)(4) of this section, is
provided. or the trust is otherwise no
longer subject to the requirements of
section 2036A pursuant to section
Z056A(b){12}, the letter of credit must
rernain in effect until the trust ceases to
function as a QDOT and any {ax Hability
finally determined to be due under
section 2056A(h) is paid or is finally
determined to be zero.

{1} Requirements for the fetter of
credit, The letter of credit must be
irrevocable and pravide for sight
payment. The letter of credit must have
a term of at least one year and must be
aulomatically renewable at the end of
the lerm, at least an an annual basis,
unless notice of failure to renew is
mailed to the U.S. Trustee and the
Internal Revenue Service at least sixty
days prior to the end of the term,
including periods of automatic .
renewals. [f the letter of credil is issued
by the U.S. branch of a foreign bank and
the U.S. branch is closing, the branch

(or foreign bank) must notify the U.5.
Trustee and the Internal Revenue
Service of the closure and the notice of
closure must be mailed at least 60 days
prior to the date of closure. Any notice
of failure t¢ renew or closure of a U.S,
branch of a foreign bank required to be
sent to the Internal Revenue Service
must be sent to the Estate and Gift Tax
Group in the District Office of the
Internal Revenue Service that has
examination jurisdiction over the
decedent's estate {Internal Revenue
Service, District Director, [specify
location] District Office, Estate and Gift
Tax Examination Group, {Street
Address, City State, Zip Code]) (or in
the tase of noncitizen decedents and
United States citizens who die
domiciled outside the United States,
Estate Tax, Assistant Commissioner
{International), 950 L'Enfant Plaza,
CP:IN:D:CEEX:HQ:1114. Washington, DC
20024). The Internal Revenue Service
will not draw on the letter of credit if.
within 30 days of receipt of the notice
of failure to renew or closure of the U.S,
branch of a foreign bank, the U.S.
Trustee notifies the Internal Revenue
Service (at the same address o which
notice is to be sent} that an alternate
arrangement under paragraph (d)(1)(i)
{A). (B}, or (C}, or (d) (4) of this section,
has been secuared and that the
arrangement will take effect
immediately prior to or upon expiration
of the letter of credit or closure of the
U.S. branch of the fareign bank.

{&) Form of letter of credit. The letter
of credit must be made in the following
form {or in a form that is the same as
the fallowing form in all material
respects}, or an alternative form that the
Commissioner prescribes by guidance
published in the Internal Revenue
Bulletin (see §601.601(d)(2} of this
chapter):

{Issue Date]

Ta: Internal Revenue Service

Atiention; District Director, [specify locationf
District Office

Estate and Gift Tax Examination Group
[Street Address, Clty, State, ZIP Code}

[Or in the case of nonresident noncitizen
decedents and United States citizens
who die domiciled outside the United
States,

To: Estate Tax Group, Assistant
Commissioner {International} 950
L'Enfant Plaza CP:IN:D:C:EX:HQ:1114
Washington, DC 20024).

Dear Sirs: We hereby establish our
irrevocable Letter of Credit No, ____ In your
favor for drawings up ta U.S. § [Applicant
should provide bank with amount which
Applicant determined under paragraph
{d) (1}(1)(C)] effective immediately. This Letter
of Credit is issued, presentable and payable
at our office at . and expires at 3:00

p.m. [EDT. EST, CDT, CST. MDT, MST, PDT,
PSTion ___ at sald office

For informatien and reference only, we are
informed that this Letter of Credit relates to
[Applicant should provide bank with thze
identity of qualified domastic trust and
governing instrument], and the name,
address, and identifying number of the
trustee is [Applicant should provide bank
with the trustee narmne, address and the
RDOT's TIN number, if anyl.

Brawings on this Letter of Credit are
available upon presentation of the following
documents:

I. Your draft drawn at sight on us bearing
our Letter of Credit No. ___; and

2. Your signed statement as follows:

The amount of the accompanying drafi is
payable under fideritify bank] itrevacable
Letter of Credit No. ______ pursuant to
section 2056A of ihe Internal Revenue Code
and the regulations promulgated thereunder,
because the Internal Revenue Service in its
scle discretion has determined that a
“taxable event'” with respect to the trust has
occurred; e.p., the trust no longer qualifies as
a gualified domestic trust as described in
section 2056A of the Internal Revenue Code
and regulations promulgated thereunder, or a
distribution subject to the tax Imposed under
section 2056A(b} {1} of the Internal Revenue
Code has been made. .

Except as expressly stated herein, this
undertaking is not subject to any agreement,
requirement or qualification. The obligation
of [Name of [ssuing Bankf under this Letter
of Credit is the individual obligation of
[Name of fssuing Bank] and is in no way
contingent upon reimbursement with respect
thereto.

it is a condition of this Letter of Credit that
it is deemed to be automatically extended
without amendment for a period of one year
from the expiration rae hereol, or any future
expiration date, unless at least 60 days prior
to any expiration date, we mail to you and
to the U.S, Trustee notice by Registered Mail
or Certified Mail, return receipt requested, or
by courier to your and the trustee's address
indicated above, that we elect not to consider
this Letter of Credit renewed for any such
additional period. Upon receipt of this
notice, you may draw hereunder on or before
the then current expiration date, by
presentation of your draft and statement as
stipulated above.

[In the case of a letter of credit issued by
a U.S. branch of a foreign bank the fellowing
language must be added}. It 1s a further
condition af this Letter of Credit that if the
U.S. branch of fname of foreign bank} is 1o
be closed. that at least sixty days priar to
closing, we mail te you and the U.S. Trustee
notice by Registered Mail or Certifled Malil,
return receipt requested, or by courler 16 your
and the U.S. Trustee's address indicated
above, that this branch will be closing. This
notice will specify the actual date of closing.
Upan receipt of the notice, you may draw
hereunder on or hefore the date of closure,
by presentation of your draft and statement
as stipulated above.

Except where otherwise stated herein, this
Letter of Credlt is subject to the Uniform
Customs and Practice for Documentary
Credits, 1993 Reviston, ICC Publication No.
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500. i we notify you of our election not to
consider thus Letter of Credit renewed and
the expiralion date occurs during an
interruption of business described in Article
17 of said Publicatien 500, unless you had
consenled to cancellation prior to the
expirauen date, the bank hereby specifically
agrees to elfect payment if this Letter of
Credit {s drawn against within 30 days after
the resumption of business.

Except as stated herein. this Letter of
Credit gannot be modifled or revoked
without your consent.

Autherized Signature Date

{3} Form of confirmation. If the
requirements of this paragraph

{d){1)(i){C} are satisfied by the issuance

of a letter of credit by a foreign bank
with confirmation by a bank as defined
in section 581, the conlirmation must be
made in the following form (or in a form
that is the same as the following form

in all material respects), or an
alternative form as the Commissioner
prescribes by guidance published in the
Iniernal Revenue Bulletin (see
§602.101{d)(2) of this chapter):

lssue Daie|

To: Inlecnal Revenue Service

Attention: District Director. [specify location|
District Qffice Estate and Gift Tax
Exarnination Group |5tate Address, City,
State, ZIP Code]

lar in the case of nonresident nencitlzen

decedents and United Siates citizens who die

domiciled outside the United States.

To: Estate Tax Croup. Assistant
Commissioner {International} 950
L'Enfant Plaza CPIN:D'C:EX.-H(Q:1114,
Washingten, DC 20024].

Dear Sirs: We hereby confirm the enclosed
wrevecable Letter of Credit No. , and
amendments thereto, if any, in your lavor by

(Issuing Bank} for drawings up to
us _. {sarpe amount as in initial

Letter of Credit| effective immediately. This

confirmaiicn is issued, presentable and

payable at cur office at and expires
at 3:00 p.m. [EDT. EST. CDT. CST, MDT,

MST, POT. PSTi on at sajd office.

for information and reference only. we are
informed that this Confirmation relates to
[Applicant should provide bank with the
identity of qualified domestic trust and
governing instrument|, and the name,
address, and identifying number of the
Irustee is {Applicant should provide bank
with the trustee name, address and the
QDOT's TIN number, if any].

We hereby undertake to honor your sight
dralt{s} drawn as specified in the Letter of
Credit.

Except as expressly stated herein, this
undertaking is not subject to any agreement,
conditien or qualification. The obligation of
[Name of Cortfirming Bank] under this
Confirmation is the individual obligation of
|Name of Confirming Bank] and is in no way
contingent upon reimbursement with respect
thereto.

It is a condition of this Confirmation that
it is deemed to be automatically extended
witheut amendment for a period of one year

from the expiry date hereof, or any Future
expiration date, unless at least sixty days
prior to the expiration date. we send to you
and to the U.S, Trustee notice by Registered
Mail or Certified Mail, return receipt
requested, or by coutier te your and the
trustee’s addresses, respectively, indicated
above, thal we elect not to consider this
Confirmation renewed [or any additional
perlod. Upon receipt of this notice by you,
you may draw hereunder on or before the
then current expiration date, by presentation
of your draft and statement as stipulated
above.

Except where otherwise stated herein, this
Confirmation 1s subject to the Uniform
Customs and Practlce for Documentary
Credits, 1993 Revision, ICC Publication No.
500, If we notify you of cur election not to
consider this Confirmation renewed and the
expiration date occurs during an interruption
of business described in Article 17 of said
Publication 500, unless you had consented to
cancellation prior to the expiration date, the
bank hereby specifically agrees to effect
payment if this Confirmation is drawn
against within 30 days after the resumption
of business.

Except as stated herein, this Confirmation
cannot be modified or revoked without your
consent.

Authorized Signature Date

() Additional gaverning instrument
requirements. The trust instrument must
provide that if the Internal Revenue
Service draws on the Jetter of credit (or
confirmation) in accordance with its
terms, neither the U.S, Trustee nor any
other person will seek a return of any
part of the remittance until April 15th
of the calendar year following the year
in which the letter of credit {or
confirmation} is drawn upon. After that
date, any such remittance will be treated
as a deposit and returned {without
interest) upon request of the U.S.
Trustee after the date specified above,
unless it is determined that assessment
or callection of the tax imposed by
section 2056 A(b){1} is in jeopardy,
within the meaning of section 6861. If
an assessment under section 6861 is
made, the remittance will first be
credited to any tax liability reported on
the Form 706-QDT, then to any unpaid
balance of a section 2056A(b) {1)(A) tax
lability (plus interest and penalties) for
any prior taxable years, and any balance
will then be returned to the U.S.
Trustee.

(5) Procedure. The letter of credit {and
confirmation. if applicable} is ta be filed
with the decedent’s federal estate tax
return, Form 706 or TOGNA {unless an
extension for filing the letter of credit is
granied under §301.9100 of this
chapter). The U.S. Trustee must provide
a written statement with the letter of
credit that pravides a list of the assets
that will be used to fund the QDOT and
the respective values of the assets. The
writlen statement must aiso indicate

whether any exclusions under
paragraph (d)(1}Hiv) of this section are
claimed.

(D} Disallowance of marital deduction
for substantial undervaluation of QDCT
property in certain situations. (1) If
either—

(#} The bond or letter of credit security
arrangement under paragraph (d}{1) (i)
{B) or (C} of this section is chosen by the
U.S. Trustee; or

{(i#s The QDOT property as originally
reported on the decedent’s estate tax
return is valued at $2 million or less
but, as finally determined for federal
estate tax purposes, the QDOT property
is determined to be in excess of §2
million, then the marital deduction will
be disallowed in its entirety for failure
to comply with the requirements of
section 20564 if the value of the QDOT
property reported on the estate tax
return is 30 percent er less of the
amount finally determined te be the
carrect value of the property for federal
estate tax purposes.

{2) The preceding sentence does not
apply if—

i) There was reasonable cause for the
undervaluation; and

{i) The fiduciary of the estate acted in
good faith with respect to the
undervaluation. For this purpose,

§ 1.6664-4(b) of this chapter applies, to
the extent applicable, with respect to
the facts and circumstances to be taken
into account in making this
determination.

{ii) QDOTs with assets of $2 million
or less. If the fair market value o2
assets passing, treated, or deemed to
have passed to the QDOT {or in the form
of a QDOT), determined without
reduction far any indebtedness with
respect to the assets, as finally
determined for federal estate tax
purposes, is $2 million or less as of the
date of the decedent’s death or, if
applicable, the alternate valuation date
(adjusted as provided in paragraph
{d){1){iv} of this section), the trust
instrurnent must provide that either no
more than 35 percent of the fair market
value of the trust assets, determined
annually on the last day of the taxable
year of the trust {or on the last day of
the calendar year if the QDOT does not
have a taxable year), will consist of rea}
property located outside of the United
States, or the trust will meet the
requirements prescribed by paragraph
(2 {(1) (i) (A}. (B), or (C} of this section.
See paragraph (d)(1)i}{D) of this
section for special rules in the case of
principal distributions from a QDOT,
fluctuations in the value of foreign real
property held by a QDOT due to
changes in value of foreign currency,
and fluctuations in the fair market value
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of assels held by the QDOT. See
paragraph {3}{1)(iv) of this section for a
special rule for personal residences. [f
the fair market value, as originally
reported on the decedent’s estate tax
return, of the assets passing or deemed
ta have passed o the QDOT
{determined without reduction for any
indebtedness with respect to the assets)
is $2 million or less, but the fair market
value of the assets as finally determined
for federal estale tax purposes is more
than $2 million, the U.5. Trustee has a
reasonable period of time (not exceeding
sixty days after the conclusion of the
praceeding ar ather action resulting in’
a final determination of the value of the
assets) to meet the requirements
prescribed by paragraph (d){1}(i} {A),
(B}, or (C) of this section. However, see
paragraph {(d){1){i)(D} of this section in
the case of a substantial undervaluation
of QDOT assets. See § 20.2056A-
2{A){1){iii) for the definition of finally
determined.

{A) Multiple QDOTs. For purposes of
this paragraph {d)(1)(ii), if mare than
one QDOT is established for the benefit
of the surviving spouse, the fair market
value of all the QDOTs are aggregated in
determining whether the $2 million
threshold under this paragraph (d)(1){ii)
is exceeded.

(B) Look-through rule. For purposes of
determining whether no more than 35
percent of the lair market value of the
QDOT assets consists of foreign real
property. if the QDOT owns more than
20% of the voting stock or value in a
corperation with 13 or fewer
shareholders, or more than 20% of the
capital interest of a partnership with 15
or fewer partners, then all assets owned
by the corporation or partnership are
deemed to be owned directly by the
QDOT 1o the extent of the QDOT’s pro
rata share of the assets of that
corporation or partnership. For a
partnership, the QDOT partner's pro
rata share is based on the greater of its
interest in the capital or profits of the
partnership. For purposes of this
paragraph, all stock in the corporation,
or interesis in the partnership, as the
case may be, owned by or heid for the
berefit of the surviving spouse, or any
members of the surviving spouse’s
family {(within the meaning of section
267{c){4)}, are treated as awned by the
QDOT solely for purposes of
determining the number of partners or
sharehalders in the entity and the
QDOT's percentage voting interest or
value in the corporation or capital
interesl in the partnership, but not for
the purpose of determining the QDOT's
pro rata share of the assets of the entity.

{C} Interesis in other entities. Interests
owned by the QDOT in other entities

{such as an interest in a trust) are
accorded treatment consistent with that
described in pacagraph (d} (1} (i) (B) of
this section.

(D) Special rule for foreign real
property. For purposes of this paragraph
{d)(1) {ii). if, on the last day of any
taxable year during the term of the
QDOT {or the last day of the calendar
year if the QDOT does not have a
taxable year}, the value of foreign real
property owned by the QDOT exceeds
35 percent of the fair market value of the
trust assets due to: distributions of
QDOT principal during that year;
fluctuations in the value of the foreign
currency in the jurisdiction where the
real estate is located; or fluctuations in
the fair market value of any assets held
in the QDOT, then the QDOT will not
be treated as failing to meet the
requirements of this paragraph {d)(1).
Accordingly, the QDOT will nol cease to
be a QDOT within the meaning of
§ 20.2056A-5(1){(3) if. by the end of the
taxable year (or the last day of the
calendar year if the QDOT dees not have
a taxable year) of the QDOT
immediately following the year in
which the 35 percent limit was
exceeded, the value of the foreign real
property held by the QDOT does not
exceed 35 percent of the fair market
value of the trust assets or, alternatively,
the QDOT meets the requirements of
either paragraph (d){1}(i) (A). (B). or {C}
of this section on or before the close of
that succeeding year.

(iii) Definitian of finally determined.
For purposes of § 20.2056A-2(d)(1) (i)
and (ii}, the fair market value of assets
will be treated as finally determined on
the earliest to occur of —

{A) The entry of a decision, judgment,
decree, or other order by any court of
competent jurisdiction that has become
final;

(B} The execution of a closing
agreemerni made under section 7121;

{C) Any final disposition by the
Internal Revenue Service of a claim for
refund;

(D) The issuance of an estate tax
closing letter (Form L-154 or
equivalent) if no claim for refund is
filed: or

(E) The expiration of the period of
assessment.

(iv) Special rules for personal
residence and related personal effects—
{A) Two million dolfar threshofd. For
purposes of determining whether the $2
million threshaid under paragraphs
(d) (1) (i} and (i3) of this section has been
exceeded, the executor of the estate may
elect to exclude up to $600,000 in value
attributable to réal property {and related
furnishings) owned directly by the
QDOT that is used by, or held for the

use of the surviving spouse as a
personal residence and that passes, or is
treated as passing, to the QDOT unde:
section 2056{d}. The election may be
made regardless of whether the real
property is situated within or without
the United States. The election is made
by attaching to the estate tax returm on
which the QDOT election is made a
written statement claiming the
exclusion. The statement must clearly
identify the property or praperties (i.e.
address and locatien} for which the
election is being made.

(B) Security requirement. Far
purposes of determining the amount of
the band or letter of credit required
when paragraph (d}(1}{i}(B} or (C) of this
section applies, the executor of the
estate may elect to exclude, during the
term of the QDOT, up to $600,000 in
value atiributable to real property (and
related furnishings) owned directly by
the QDOT that is used by, or held for
the use of the surviving spouse as a
personal residence and that passes, or is
treated as passing, to the QDOT under
section 2056{d). The election may be
made regardless of whether the real
property is situated within or without
the United States. The election is rpade
by attaching to the estate tax return on
which the QDOT election is made a
written statement claiming the
exclusion. If an election is not made on
the decedenti’s estate tax return, the
election may be made, prospectively, at
any time, during the term of the QDOT,
by attaching to the Form 706-QDT a
written statemnent claiming the
exclusian. A statement may also be
attached to the Form 706-QDT that
cancels a prior election of the personal
residence exclusion that was made
under this paragraph, either on the
decedent’s estate tax returrn or on a
Form 706-(QDT.

(C) Foreign real property limitation.
The special rules of this paragraph
{d)(1}{iv) do not apply for purposes of
determining whether more than 35
percent of the QDOT assets corisist of
foreign real property under paragraph
{d}{(1){ii) of this section.

{D} Personal residence. For purposes
of this paragraph {d)(1){iv), a persona!
residence is either the principal
residenice of the surviving spouse within
the meaning of section 1034 or one
other residence of the surviving spouse.
In order to be used by or held for the
use of the spouse as a personal
residence, the residence must be
available at ail times for use by the
surviving spouse. The residence may
not be rented to another party, even
when not eccupied by the spouse. A
personal residence may include
appurienant structures used by the
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surviving spouse for residential
purposes and adjacent land not in
excess of that which is reasonably
appropriate for residential purposes
{taking into account the residence's size
and location).

(E) Related furnishings. The term
related fumishings means furniture and
commonly included items such as
appliances, fixtures, decorative items
and china, that are not beyond the value
associated with nermal household and
decorative use. Rare artwork, valuable
antiques, and autornobiles of any kind
or class are not within the meaning of
this term.

{F) Required staternent. If one or both
of the exclusions provided in paragraph
(d)(1)(iv)(A) or (B) of this section are
elected by the executor of the estate and
the personal residence is later sold or
ceases (o be used, or held for use as a
perscnal residence, the U.S. Trustee
must file the statement that is required
under paragraph {d)(3} of this section at
the time and in the manner provided in
paragraphs (d}(3) (i} and (iii) of this
section.

(G) Cessation of use. Except as
provided in this paragraph {d}{1}(iv) (G),
if the residence ceases to be used by, ar
held for the use of, the spouse as a
personal residence of the spouse, or if
the residence is sold during the term of
the QDOT, the exclusions provided in
paragraphs (d) (1} (iv)}{A} and (B} of this
section cease to apply. However, if the
residence is sold, the exclusion
continues to apply if. within 12 months
of the date of sale, the amount of the
adjusted sales price {as defined in
section 1034{bj(1}) is reinvested to
purchase a new personal residence for
the spouse. i less than the amount of
the adjusted sales price is reinvested,
the amount of the exclusion equals the
amourt reinvested in the new residence
plus any amount previously allocated to
a residence that continues to qualify for
the exclusion, up to a total of $600.000.
If the QDOT ceases to qualify for all or
any portion of the initially claimed
exclusions, paragraph {d)(1)(i} of this
section, if applicable (determined as if
the pertion of the exclusions disallowed
had not been initially clairmed by the
QDOT), must be complied with no later
than 120 days after the effective date of
the cessation. In additian, if a residence
ceases 10 be used by, or held for the use
of the spouse as a personal residence of
the spouse or if the personal residence
is sold during the term of the QDOT, the
personal residence exclusion may be
alloecated to another residence that is
held in either the same QDOT or in
another QDOT that is established for the
surviving spouse, if the other residence
qualifies as being used by, or held for

the use of the spouse as a persenal
residence. The trustee may allocate up
to $600,000 to the new personal
residence {less the amount previously
allocated to a residence that continues
to qualify for the exclusion) even if the
entire $600,000 exclusion was not
previously utilized with respect to the
original personal residence(s).

(v) Anti-abuse rule. Regardless of
whether the QDOT designates a bank as
the U.S. Trustee under paragraph
{d) (1) (i) (A) of this section (or otherwise
complies with paragraph (d)(1)(i}(A) of
this section by naming a {oreign bank
with a United States branch as a trustee
to serve with the U.S. Trustee), complies
with paragraph (d)(1)(i){B) or (C} of this
section, or is subject to and complies
with the foreign real property
requirements of paragraph {d}{1)(ii} of
this section, the trust immediately
ceases to qualify as a QDOT if the trust
utilizes any device or arrangement that
has. as a principal purpase, the
avoidance of liability for the estate tax
imposed under section 2056A(b)(1). or
the prevention of the collection of the
tax. For example, the trust may become
subject to this paragraph (d)(1)(v) if the
U.S. Trustee that is selected is a
domestic corporation established with
insubstantial capitalization by the
surviving spouse or members of the
spouse’s family.

(2) Individual trustees. If the U.S.
Trustee is an individual United States
citizen, the individual must have a tax
home (as defined in section 911(d}(3)} in
the United States.

(3) Annval reporting requirements—
{i} In general. The U.S. Trustee must file
a written statement described in -
paragraph (d)(3}(iii} of this section, if
the QDOT satisfies any one of the
following criteria for the applicable
reporting years—

{A) The QDOT directly owns any
foreign real property on the last day of
its taxable year (or the last day of the
calendar year if it has no taxable year),
and the QDOT does not satisfy the
requirements of paragraph (d)(1) () {A).
{B). ar (C) or (d}{4) of this section by
employing a bank as trustee or
providing security; or

{B) The personal residence previously
subject to the exclusion under
paragraph (d}(1)(iv} of this section is
sold, or that personal residence ceases
to be used, or held for use, as a personal
residence, during the taxable year (or
during the calendar year il the QDOT
does not have a taxable year); or

{C) After the application of the look-
through rule contained in paragraph
(d){1}(ii) (B) of this section, the QDOT is
treated as owning any foreign real
property on the last day of the taxable

year {or the last day of the calendar year
if the QDOT has no taxable year), and
the QDOT does not satisfy the
requirements of paragraph (d)(1) {A),
{B), (C) or {d){4) of this section by
employing a bank as trustee or
providing security.

{ii) Time and manner of filing. The
written statement, containing the
information deseribed in paragraph
{d)(3) {iii} of this section, is to be filed for
the taxable year of the QDOT {calendar
year if the QDOT does not have a
taxable year} for which any of the events
or conditions requiring the filing of a
staternent under paragraph (d)(3)(i} of
this section have occurred or have been
satisfied. The written statement is to be
submitted to the Internal Revenue
Service by filing a Form 706-QDT, with
the statement attached. no later than
April 15th of the calendar year
following the calendar year in which or
with which the taxable year of the
QDOT ends {or by April 15th of the
following year if the QDOT has no
taxable year), unless an extension of
time is obtained under §20.2056A-
11(a}. The Form 706-QDT, with
atiached statement, must be filed
regardless of whether the Form 706~
QDT is otherwise required to be filed
under the provisions of this chapter,
Failure to file timely the staternent may
subject the QDOT to the rules of
paragraph (d}(1)(v) of this section.

{iiig) &n tents of statement. The
written staternent must contain the
following information—

(A) The name, address, and taxpayer
identification number, if any, of the U.S.
Trustee and the QDOT; and

(B} A list summarizing the assets held
by the QDOT, together with the fair
market value of each listed QDOT asset,
determined as of the last day of the
taxable year {Decernber 31 if the QDOT
does not have a taxable year) for which
the written staternent is filed. If the
laok-through rule contained in
paragraph (d)(1)(ii)(B) of this section
applies, then the partnership,
corporation, trust or other entity must
be identified and the QDOT's pro rata
share of the foreign real property and
other assets owned by that entity must
be listed on the statement as if directly
owned by the QDOT; and

(C} If a personal residence previously
subject to the exclusion under
paragraph (d)(1)(iv} of this section is
sold during the taxable year {or during
the calendar year if the QDOT does not
have a taxable year), the statement must
provide the date of sale, the adjusted
sales price (as defined in section
1034(b}(1}}, the extent to which the
amount of the adjusted sales price has
been or will be used (o purchase a new
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personal residence and, if nut timely
reinvested, the steps that will ar have
been taken 1o comply with paragraph
{d}(1){i) of this section, if applicable;
and

{D) If the personal residence ceases to
be used, or held for use, as a personal
residence by the surviving spouse
during the taxable year (or during the
calendar year if the QDOT does not have
a taxable year}, the written statement
must describe the steps that will or have
been taken to comply with paragraph
{d)(1)(ij of this section, if applicable,

(4) Request for alternate arrangement
ar waiver. [f the Commissioner provides.
guidance published in the Internal
Revenue Bulleiin (see § 601.601 (d)(2) of
this chapter) pursuant to which a
testator, executor, of the U.S. Trustee
may adopt an alternate plan or
arrangement to assure collection of the
section 2056A estate tax, and if the
alternate plan or arrangement s adopted
in accordance with the published
guidance, then the QDOT will be
treated, subject to paragraph (d){1){v) of
this section, as meeting the
requirernents of paragraph (dj(1} of this
section. Until this guidance is published
in the Internal Revenue Bulletin (see
§601.601(d)€2) of this chapter).
taxpayers may submit a request for a
private letter ruling for the approval of
an alternate plan or arrangement
proposed to be adopted to assure
collection of the section 2056A estate
tax in lieu of the requirements
prescribed in this paragraph (d){4).

{5) Adjustment of dollar threshold
and exclusion. The Cornmissioner may
increase or decrease the dollar amounts
referred to in paragraph (d)(1){), (ii) or
(iv) of this section in accordance with
guidance published in the Internal
Revenue Bulletin (see §601.601(d}{2) of
this chapter).

(6) Effective date and special rufes. (i)
This paragraph (d) is effective {or estates
of decedernts dying after February 18,
1996,

{ii) Special rule in the case of
incompetency. A revocable trust ora
trust created under the terms of a will
is deemned to meet the governing
instrument requirements of this
paragraph (d) notwithstanding that the
requirements are not contained in the
governing instrument (or otherwise
incorporated by reference) if the trust
instrument {(or will) was executed cn or
before November 20, 1995, and—

{A) The testator or settlor dies after
February 19, 1996;

{(B) The testator or settlor is, on
Novernber 20, 1995, and at all times
thereafler, under a legal disability to
amend the will or trust instrument;

(C) The will or trust instrument does
not provide the executor or the U.S.
Trustee with a power to amend the
instrumnent in order to meet the
requirements of section 20364A; and

{D) The U.S. Trustee provides a
written statement with the federal estate
tax return {(Form 706 or TOGN A) that the
trust Is being administered {or will be
administered) so as to be in actual
compliance with the requirements of
this paragraph (d) and will continue to
be administered so as to be in actual
compliance with this paragraph (d) for
the duration of the trust, This staternent
must be binding on all successor
irustees,

(iii) Special rule in the case of certain
irrevocable trusts, An irrevocable trust
is deemed to meet the governing
instrurnent requirements of this
paragraph (d) notwithstanding that the
requirements are not contained in the
gaverning instrument (or otherwise
incorporated by reference) if the trust
was executed on or before November 20,
1995, and:

(A) The settlor dies after February 19,
1996;

{B) The trust instrument does not
provide the U.S, Trustee with a power
to amend the trust instrument in order
to meet the requirements of section
2056A; and

(C) The U.S. Trustee provides a
written statement with the decedent'’s
federal estate tax return (Form 706 or
706NA) that the trust is being
administered in actual compliance with
the requirements of this paragraph {(d)
and will continue to be administered so
as to be in actual compliance with this
paragraph {d} for the duration of the
trust, This statement must be binding on
all successor trustees.

§20.2056A-2T [Removed]
Par. 3a. Section 20.2056A-2T is

removed.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 4. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 5. In §602.101, paragraph {c) is
amended by: ;

1. Removing the following entry from
the table:

§602,101 OMB Control numbers.

x LS * * *

{c) * %

CFR part or section Gurrent OMB

\ﬁrheﬂ:1 g?:nﬁmd and Control Mo
20.2056A-2T{d) ..ooeneerne 15451443

. . - . .

2. Adding the following entry in
numerical order ta the table to read as
follows:

§602.101 OQMB Control numbers.
E x * * *
{C} * % =

CFR part or seclion

where identified and Current GMB

described controfl No,
20205682 ..o 1545—1443
- - L * -

Approved: September 19, 1936,
Margaret Milner Richardson,
Commissioner of Internal Revenue.
Donald C. Lubick,
Acting Assistant Secretary of the Treasury.
[FR Doc. 96--29827 Filed 11-27-96; 8:45 am|
BILLING CODE 4230-01-U

Customs Seyvice
31 CFR Part 1

Privacy Act of 1974, as Amended;
Exemption of System of Records From
Certain Provislons

AGENCY: Customs Service, Treasury.
ACTION: Final Rule; determination.

SUMMARY: In accordance with the
Privacy Act of 1974, as amended,
Customs has determined 1o exempt a
systemn of records, the Pacific Basin
Reporting Network (Treasury/ Customs
.171) froan certain provisions of the
Privacy Act, The exemptions are
intended to increase the value of the
system of records for law enforcement
purposes, to comply with legal
prohibitions against the disclosure of
certain kinds of information, and to
protect the privacy of individuals
identified in the system of records.
EFFECTIVE DATE: November 29, 1996
FOR FURTHER INFORMATION CONTACT:
Marvin M. Amernick, Acting Chief,
Disclosure-Law Branch, Qffice of
Regulations and Rulings, U.3. Customns
Service, (202} 482-6870.
SUPPLEMENTARY INFORMATION: As a law
enforcement agency, the U.S. Customs
Service has a wide variety of
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Appiication of Laws 6889

Amendments

P.L. 94-455, § 1906(bX13)(A)

Amended t954 Code by substituting “Secrelary” lor “Sec-
retary of his defegate” pach place it appeared Effective on
2.0.77.

[Sec. 7803(c)}

) DELINGQUENT [NTERNAL REVENUE OFFICERS AND EMPLOVEES —IF any officer or emplovee of the
Treasury Department acting in connection wilh the internal revenue laws fails 1o account for and pay
over any amount of money or property collecied or received by him in ceinection with the internal
revenue laws, the Secretary shall issue notice and demand to such officer or emplovee for pavmeni of the
amounl which he failed to account for and pay over, and, upon failure to pay the amount demanded
within the time specified in such notice, the amount so demanded shall be deemed imposed upon such
officer or employee and assessed upen the date of such notice and demand, and the provisions of chapter
64 and all other provisions of law relating to Lhe collection of assessed taxes shall be applicable in respect
of such amount.

Amendment (¢} BONDS OF EMPLOVEES. —Whenever the Secrerary or hus

P.L. 94455, § § 1906(a)X58), 1906(bX 13X AX:

Amended Code Sec. 7B03¢) as Toliows:

§ 19061 387 redesignated former Code Sec. 7203 d) to be
Code Sec. 7803(c). Former Code Sec. 7803(c) had been
repezled by P L. 92-310 (see below).

§106{bX 13X A) amended 1954 Code by substuuting

delegate deems il pruper, he may require any such officer or
emplovee 1o furnish such bond, or he may purchase such
blanket or schedule bonds, a5 Lhe Secretary or his delegate
deems appropriate. The premium of any such bund or bonds
may, in the discretion of Lhe Secretary or his delegate, be
paid from the appropriation fur expenses of the Inernai
Revenue Service.

“Becretary” for “Secretary or his delegate” each place it
appeared Eflectiveon 2-1-77. _

F.L.92-210, § 230(e):
Repealed former Code Sec. 7B03(c), effective June 6, 1972
Pruor 1o repeal, Code Sec. 7BO3{c) read as follows:

[Sec. 7804}
SEC. 7804. EFFECT OF REORGANIZATION PLANS.

(Sec. 7804(a))

(a) APPLICATION.—The provisions of Reorganization Plan Numbered 26 of 1930 and Reorganization
Plan Numbered 1 of 1932 shall be applicable to all functions vested by this title, or by any act amending
this title (except as otherwise expressly provided in such amending act), in any officer, emplovee, or
agency, of the Department of the Treasury.

Source: Sec §16, 1951 Rev Act {63 Sial. 569).

- [Sec. 7304(b)]

{b) PRESERVATIGN OF EXISTING RIGHTS AND REMEDIES.—Nothing in Reurgamzanon Plan Numbered
26 of 1950 or Reorganization Plan Numbered 1 of 1952 shall be considered to impair any right or remedy,
including trial by jury, to recover any internal revenue tax alleged Lo have been errencously or illegally
assessed or collected, or any penalty claimed 10 have been collecied without authorily, or any sum alieged
1o have heen excessive or in any manner wrongfully collected under the internal revenue laws. For the
purpose of any actign to recover any such tax, penaliy, er sum, all stztutes, rules, and regulations
referring to the collector of internal revenue, the principal officer for the internal revenue districl, or the
Secretary, shall be deemed to refer to the officer whose act or acts relerred to in the preceding sentence
gave rise to such action. The venue of any such action shall be the same as under existing law.

Amendmants

P.L. 94-455, § 1906(b)(13XA) -

Armended 1934 Code by substituting "Secretary” lor "Sec-
ritaty of his deiegate™ each place it appeared. Effective on
2-1-77.

[Sec. 7805]
SEC. 7805. RULES AND REGULATIONS.

{Sec. 7805(a)]

{a) AUTHORIZATION ~——Except where such authority is expressly given by this title to any person other
than an efficer or employee of Lhe Treasury Department, the Secretary shall prescribe all needful rules

{The next page is 6880-3.]
Sec. 7805(a)

Internal Reveniue Code
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and regulations for the enforcement of Lhis title, including all rules and regulations as may be necessary
by reason of any alteration of law in relation Lo internal revenue,

Amendments -

P.L.94-455, § 1906(bX13XA)

Amended 1954 Code by subsiituiing “Secretary™ for "Sec-
retars of his delegaie” each place it appeared, Eifective on
2-1-77

{Sec. 7805(b)]
(b} RETROACTIVITY OF REGULATIONS OR RULINGS.—The Secretary may prescribe Lhe extent, if any, 1o
which any ruling ur cegulation, relating 1o the internal revenue laws, shall be applied without reiroactive
effect.

Amendments

P.L. 94455, § 1506(b)X130A:

Amended 1934 Code by substituting “Secretary™ for “Ser-
setan or his delegate”™ rach place it appeartd. Effective on
2177,

[Sec. 7805(c)]
{c) PREPARATION AND IMSTRIBUTION OF REGULATIONS, FORMS, STasmes, AxD OTHER MATTERS—The
Secretary shall prepare and distribute all the instructions, regulations, directions, forms, blanks, stamps,
and other matters pertaining to the assessment and collection of internal revenue,

Amendments

P.L. 94-455, § 1506 X1IXA)

Amended 1934 Code by subsiituling “Secretary™ for " Sec-
retary or hus delegate” each place it appeared Elfective on
2-1-77.

[Sec. 7805(d))
tdy MaNNER OF MAKING ELECTIONS PRESCRIBED BY SECRETARY.~—Except (o the extent otherwise
provided by this title, any election under this title shall be made at such time and in such manner as the
Secretary shail by regulations or [orms prescribre.
Amendments The above amendment applies to tax years ending

P.L. 95-369, § 43(b): after july 1B. 1984.
Act Sec. 43(b) amended Code Sec 7BQS by adding at the
end thereol new subsection (d} 1o read as above,

[Sec. 7805(e)]

(e} TEMPORARY REGULATIONS~—

{1} ISSUANCE.—Any temporary regulation issued by the Secrelary shall alse be issued as a
proposed regutation.

(2} 3-YEAR DURATION —Any temperary regulation shall expire within 3 years afier the date of
issuance of such regulation. .
Amendments The above amendment applies to any regulation is-
P.L. 100-647, § 6232(a): sued alter the date which is 10 days aftet the daie of

Act Sec 6232{a) amended Codc'Stc 7803 by adding al the eracement of chis Act.
end thereol new subsection {e} Lo read as above.

[Sec. 7805(f)]
{f} REVIEW OF IMPACT OF REGULATIONS 0N SMALL BUSINESS,—

{1) SUBMISSIONS TO SMALL BUSINESS ADMINISTRATION.—After publication of any proposed or
temporary regulation by the Secretary, the Secretary shall submit such regulation to the Chief
Counsel for Advocacy of the Small Business Administration for comment on the impact of such
regulation or small business. Not later than the date 4 weeks after the date of such submission, the
Chiel Counsel for Advecacy shall submit cotnments on such regulation o the Secretary.

{2} CONSIDERATION OF COMMENTS.—In prescribing any final regulation which supersedes a
proposed or temporary regulation which had been submitted under lhls subsection to the Chief
Counsel for Advocacy of lhe Small Business Administration—

Internal Revenue Code : Sec. 7805(f)
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(A} the Secretary shall consider the comments of the Chief Counsel for Advocacy op such

proposed or teimporary regulation, and

{B) the Secretary shall discuss any response 10 such comments in the preamble of such, fina)

regulation.

(3) SUBMISSION OF CERTAIN FINAL REGULATIONS.—In the case of the promulgation by the
Secretary of any finai regulation (other than a temporary regulation} which dees not supersege 5
proposed reguiation, the requirements of paragraphs {1} and (2) shall apply; except that—

{A) the submission under paragraph (1) shall be made at least 4 weeks before the daye of

such promulgation, and

(B} the consideration (and discusssien) required under paragraph (2} shall be made ip
connection with the promulgation of such final regulation.

Amendments
P.L. 101-508, § 11621{a):

Act Sec. 1162142} amended Code Sec. 7805 to read as

above. Prior to 2mendment, Code Sec. 78031} read as fol-
fows.

() TupacT OF REGULATIONS ON SMALL BUSINESS RE
VIEWED —After the publication of any propoesed reguiation
by the Secretary and before the promulgation of any final
regulaiion by the Secretary which does net supersede a
proposed regulation, Lhe Secretary shall submit such regula.
tion to the Administrator of the Small Business Administra-
Lion for comment on the impact of such regulalion on small

business The Administrator shall have 4 weeks (rom the dage
of submission ta respond.

The above amendment applies 1o regulations issued
after the date which is 310 days after the date of the
enactment of this Act.

P.L. 100-647, § 6232(a):

Act Sec. 6212(a) amended Code Sec. 7305 by adding at the
end thereol new subsection () to read as abave,

The above amendment applies to any regulation is-
sued after the date which iz 10 days afrer the dare of
enactment af this Act.

{Sec. 7806}

SEC. 7806. CONSTRUCTION QF TITLE.

[Sec. 7806(a)]

(a) Cross REFERENCES.—The cross references in this title o ether portions of the title, or other
provisions of law, where the word *'see” is used, are made enly for convenience, and shall be given ne legal

elfect.

[Sec. 7806(b)]

(b} ARRANGEMENT AND CLASSIFICATION.—No inference, implication, or presumption of legislative
construction shalj be drawn or made by reason of the location or grouping of any particular section or
provision or portion of this title, nor shall any table of contents, table of cross references, or similar outline,
analysis, or descriptive matter relating to the contents of this title be given any legal effect, The
preceding sentence also applies te the sidenotes and ancillary tables contained in the various prints of this

Act before its enactment into law.

[Sec, 7807]

SEC. 7807. RULES IN EFFECT UPON ENACTMENT OF THIS TITLE.

{Sec. 7807(a)]

{a) INTERI3 PROVISION FOR ADMINISTRATION OF TITLE.—Until regulations are promulgated under any
provision of this title which depends for its application upon the premulgation of regulations (or

Sec. 7806

e ey A AL
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16} the decedent had a power {eilher alone or in conjuncilion with any person} to appoinl such
interest and il he appoints or has appeinted such interest 10 such person, or if such person Lakes such
interest in defaull on the release Or nonexercise of such power; or

17) such imerest consists of proceeds of insurance on Lhe life of the decedent receivable by such

pETSOD

Except as provided in paragraph (3Yot (6} af subsection (b}, where at the time of the decedent's death it is
not possible (o ascertain the parucular person or persons 10 whom an interest in property may pass from
1he decedent, such interest shall, for purposes of subparagraphs (A) and (B} of subsection (b) (1), be
considered as passing from the decedent e a person other than the surviving spouse.

Amendments
P.L.97-34, §403(aX 1 XA

Redesignated Code Ser. 2056(d) as Code Scc. 2036ic),
applicable 10, #stales of decedents dyving after December 31,

1981

P.L. 94455, § 200%bX4¥D). (eX2):

Redesignated Code Sec. 2036¢e) as Code Ser. 2056(d)
Effcctive for wransfers creating an interest 1n the person
disclaiming made alter December 31, 1976,

[Sec. 2056(d8}—Repealed]

Amendinents

P.L. 94-455 § 20096 aM D). (e X2):

Delered Code Sec. 20360d) and redesignated Code Sec.
2076mel as Code Sec 20360dY, effective for transfers crealing
an interest in the person disclaiming made after December
31976 Prioe o delevion, Code Sec, 2036{d1 read as loflows,

1d1 DisCLAMMERS —

{1 BY SURVIN NG SPOUSE —If under this section an interest
would, i the absence of a disclaimer by the surviving spouse.
be consuidered as passing from the decedent Lo sach spouse,
and i a disclaimer of such interest is made by such spouse,
then such imerest shall, for Lthe purposes of this section, be
considered as passing 1o the persen or persons entitled 1o
receive such inierest as a result of Lhe disclaimer,

{21 By ANV OTHER PERSON.—I( under this section an
interest would, in the absence of 2 disclaimer by any person
other than the surviving spouse, be considered as passing
from the decedent 1a such person, and il a disclaimer of such
interest is made by such person and as a result of such
disclauner the surviving spouse is entitled 10 receive such
inerest, then—

v AV if the disclaimer of such interest 5 made by surh
person before the date préscribed for the DHling of the estaie
rax ¢ urn and if such person does Am accepl such interest
beime making the disclaimer. such interest shall, foc pur-
poses of Lhis section, be considered as passing from 1he
decedent o the survis ing spouse, and

(Bl subparagraph (A) dees not apply, such wnterest shall,
for purposes of this section, be considered as passing, oo 1o
the surviqng spouse. but to the person who made the
distlaimer, 1n the same manner as il the disclaimer had not
been made.

P.L 89-621. §{1):

Amended Code Se¢ 2036¢dH2) to read as above. Frior to
amendment, Sec. 20360d )21 read as Jollows:

21 BY ANY GTHER PERSON —IT under this section
an interest would, inn the absence ®f a disclaimer by any
person ovher than the surviving spouse, be considered as
passing from the decedent Lo such person. and il a disclaimer

of such interest is made by such person and as a resull of such
disclaimer the surviving spouse is entitled 1o recenve such
interest. then such intersst shall, for purpeses of this secuion,
te considered 25 passing. nol Lo the surviving spouse. but to
the person whe made the disclaimer, in the same manoer as if
the disclaimer had not been made. ™

Except a5 provided below, the amendment 35 eifective
with respect Le esiates of decedents dying on or after Ociober
4. 1966

In ihe case of the estate of 2 decedent dyving belore Devober
4. 1966 for which Lhe date preseribed for che [iling of the
estate tax retuen tdetermined withoul segard 1o apy exten-
sion of Lime for filingYorcurs on or afier January 1, 1963, 4f,
under seclion 2056 of the Internal Revenue Code of 1934, an
interest would, in the absence of a disclaimer by any person
other than the syrviving spouse, be considered as passing
[rom the decedent 10 s3uch person. and il a disclaumer af such
interest s made by such person and as a result of suck
disclaimer the surviving spouse is emiitled 1o recenve such
interest, Lhen such interest shail, for purposes of such seciion,
be considered as passing from the decedent 10 the surviving
spouse, if—

(1} the interest disclaimed was bequeailhed or devised 10
such person,

12V belore the date prescribed for the Niling of the estate tax
relurn such person disclaimed all bequests and devises under
such will, and

(3% such person dud nat accepr any property under any
such bequest or devise before making the disctaimer

The amount of the deduciions allowable under section 2036
of such Code by reason of this subsection, when added 1o 1he
amouni of Lthe deductions allowable wnder such seciion
withour tegard to this subsection, shall not exceed \he greater
of (41 the amount of the deductions which would be atlowable
under such section withowt regard to the disclaimer if the
surviving spouse elected to take against the will, or iBY an
amount equal to one-third of the adjusted gross estate iwithin
the mraning of subseciion Lok 2Yof such section).

[Sec. 2056(d) ]
(d) DIsaLLOW ANCE OF MARITAL DEDUCTION WHERE SURVIVING SPOUSE NOT UNITED STATES CITIZEN —
{1 IN GENERAL —Except as provided in paragraph 2, if the surviving spouse of the decedent is

not a citizen of the United States—

(A} no deduction shall be allowed under subsection (a), and

(B} section 2040(b) shall not apply.

{27 MaRITAL DEDUCTION ALLOWED FOR CERTAIN TRANSFERS IN TRUST. -~
tA) In GENERAL —Paragraph (1) shall not apply te any property passing to the surviving

spouse in a qualilied domeStic trust.

Sec. 2056(d)—R '
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{B} SPECIAL RULE.—If any property passes [rom the decedent Lo Lthe surviving spouse of the
decedent, [or purposes of subparagraph (A), such property shall be Lreated as passing o such
spouse in & qualilied domesiic trust if—

{i} such properiy is transferred to such a trust before the date on which the return of
the tax imposed by this chapter is made, or
{it) such property is irrevocably assigned to such a trust under an irrevocable
assignment made on or before such date which is enforceable under local law.
{3) ALLOWANCE OF CREDIT TO CERTAIN SPQUSES.—f-—

{A) property passes 1o the surviving spouse of the decedent {hereina{ier in this paragraph
referzed to as the “'[irst decedent’),

{B) without regard to this subsection, a deduction would be allowable under subsection (a)
with respect to such property, @nd

{C) such surviving spouse dies and the estate of such surviving spouse is subject 1o the Lax
imposed by this chapter,

the Federal estate tax paid {or treated as paid under section 2056A(0)7) by the first decedent with
respect to such property shall be allowed as a credit under section 2013 (o the estate of such surviving
spouse and the amount of such credii shail be determined under such section without regard 1o when
the first decedent died and without regard 10 subsection (3} of such section.

{4} SPECIAL RULE WHERE RESIDENT SPOUSE BECOMES CITIZEN.—Paragraph 111 shall not apply if—
{A} the surviving spouse of the decedent becomes a citizen of the Uniled Siates before Lhe
dav on which the return of the tax imposed by this chapter is made, and
B such spouse was a resident of the United States at all Limes afier the date of the death of
the decedent and before becoming a citizen of the United States.
13) REFORMATIONS PERMITTED. —
tAY IN GENERAL.—In the case of any property with respect 10 which a deduction would be
allowable under subsection (a} but for this subsection, the determination of whether a trust is a
qualified domestic Lrust shall be made—
(i) as of the date on which the return of the tax imposed by this chapter is made, or
(i) if a judicial proceeding is commenced on or before the due date idetermined with
regard Lo extensions) for filing such return te change such trust into 2 trust which is a
qualified domestic trust, as of the time when the changes pursuant te such proceeding are
made.
{B) STATUTE OF LIMITATIONS.—IT a judicial proceeding described in subparagraph (AXii) is
commenced with respeci toany trust, the penod for assessing any deficiency of lax atiributable

1o any failure of such trust 1o be a qualified domestic trust shall pot expire before the date | vear
after the date on which the Secretary is notified that the trust has been changed pursuani to

such judicial proceeding or that such proceeding has been terminated.

Amendments

P L. 101-508, § 11701(1K1}:

Act Se¢. 11701{1K 5 ) amended Code Sec. 20360d) by redes.
ignaling paragraph (4}{5] as paragraph (5).

The above amendment is effective asif included in the
provision of the Revenue Reconciliation Act of 1989
(P.L. 101-23%) 1o which it relates.

Act Bec, 11701{IX2) provides:

{23 The perivd during which a proceeding may be tom-
menced under section 2056(dX 3HAX ) of the Internal Reve.
nue Code of 1986 (as redesignaled by paragraph (1)) shall not
expire before the dale 6 months alier the date of the
enaciment of Lthis Act,

P L. 101-508, § 1170Z(gX5)

Act Sec, 11702tgx35) amended Code Sec. 2036143} by
striking “section 2056A(BWEY" ang inseriing “seclion
20564:bN7Y".

The above amendment is effective as if included in the
provision of the Technical and Miscellaneous Revenue
Act of 1988 (P L. 100-647) to whick it relates.
P.L.101-239, § 7815(AN4X A}

Act Sec TRIGANINA) amended Code Ser 2056d%2KB)
to read as above, Prior 1o amendment, Code Sec.

20560 d N 2N B read as Follows: i

Internal Revenue Code

iB} PROPERTY PASSING OUTSIDE OF PAGRATE ESTATE. —1f anw
property passes lrom che decedent 10 the surviving spouse of
the decedent outside of the decedeny’s probate estace, for
purposes of subparagraph (A). such propesiy shall be treaved
as passing Lo such spouse in a qualilied domestic wrust if such
praperty is transferred to such a trust before the dav an
which the recurn of Lhe 1ax imposed by secuon 200 is made.
P.L.101-239, § 7B 5{(dX5):

Act Sec, 7B15(dW 5y amended Code Sec. 2056 d) by adding
at the end thereof a pew paragraph (41 (o read as above
P.L. 101-239, § 7815(AX6NANB): .

Act Sec, FBIS(AXGHA MBI amonded Code Sec 20361dndy
by siriking “'section 2001" and inserting “'this chapler”, ang
by inserting “and withou! regard 1o subsection (R 3} of such
seclion”™ before the period at the end thereol,

P.L. 10)-239, § 7B15(dX8):

Act Bec, 7815(dNB) amended Code Sec 2036(d) by adding
at the end thereof a new paragraph (4){3] 1o read as above,

The above arendments are effecrive as if included in
the pravisions of the Technical and Miscellanecus Reve-
nue Act of 1988 (P.L, 100-647) to which they relate.

P L. 101-239, § T815(dX4XB} provides:

i BY Tn the case of the estate of a decedent dying belore the

date of the enactment of this Acc, the poriod during which

Sec. 2056(d)




1 g T g S s 2

156

the transier tur irrevocable assigament) refeered 10 3 seceion
203mdn 2% B} of the Injernal Revenue Code of 1986 (as
amended by subparagraph (A1) may be made shall not eipire
before che date | veae after soch date of enactment.
P.L.101-238. § 781 5{dX16) provides:

1161 For purposes of applyving section 204(ead of vhe
[aterpal Revenue Code of 1986 with respect to aay Joing
interest 1o which section 2640th) of such Codr dors not apply
soiely by reason of seciion 2056idW INB) of such Code, any
consideravon furnished befare July 14, 1988, by the decedent
for such tnierest Lo the extent treated as a gilt to the spoyse

[Sec.

1986 Code-—5ubtitle B, Ch. 11A, PartiV

of the decedent for purposes of chapier 12 of such Code (or
would have been so ureated if the donor were a Citizen of the

United Siates) shall be treated as consideration originally
belonging 1a such spouse and never acquired by such spause
from the decedent.

P.L. 100-647. § 5033(a)J )

Act Sec. 503Man 1) amended Code Ser. 2056 by adding ar
the end thereof a new subseciion (d) to read as above

The above amendment applies to estates of decedents
dying afver the date of enactment of this Act.

2056A]

SEC. 2056A. QUALIFIED DOMESTIC TRUST.

[Sec. 2056 A(a))
(@) QUALIFIED DoMesTIC TRUST DEFINED.—For purposes of this section and section 2036(d), the term

“'gualified demestic trust™

11} the vrust instrument—

means, with respect to any decedent, any trust if—

tA) requires that at least 1 trusiee of the trust be an individual citizen of the United Siaes

or a domesiic corporalion, and

1B} provides thal no distribution {ather than a distribunion of income} may be made from
the trust unless a trusies who is an individual citizen of the United Statles or domestic

corporation has the right to withheld from
such distribution,

such distribution the tax imposed by 1his section on

{2 ) such trust meeis such requirements as the Secretary may by regulations prescribe Lo ensure
the colleciion of any 1ax imposed by subsection {b), and

3 Jan election under this section by the execuier of the decedent appiies to such trust

Amendments
P L. 101-508. § 11702(gX2XA)

Act Sec. 70 g NI AT amended Code Sec. 2036AaN Ui
tead as above Prige (o amendmem, paragraph 11 read as
fallows

110 the trusi insirument requires chal at lezst 1 trustee of
the rust be an sndividual crtizen of Lhe Linited States or a
domestic carporatton and Lhat ro distribution from (b (s,
mayv be made without the approval of such a (rusiee,

The above amendiment is effective as if included in the
provision of the Technical and Miscellaneous Revenue
Act of {588 {P.L. [00-647) to which it relates.

B.L. 181-239, § 781 S(EX XA KM

Al Sec. PRI AGRF N AND-00) amended Code Sec 20504 a)
by amending paragraph (1110 read as abuve, and by striking

paragraph 12Y and redessgnacing paragraphs (3t and £4) as
paragraphs i2) and 130 respectively Prior 10 amendment,
Code Se¢ 2056000 [ 21 read as Jollows

(1) the trust instrument requires that all trustees of the

trust be individual citizens of 1the Unied Staves or domestic
corperations,

121 the survinving spouse of the decedent 15 entitled 1o all
the income fram the properly in such trus, pavable annually
or ai mare {requent intervals.

The above amendment is effective as if included in the
peovision of the Technical and Miscellaneous Revenue
Act of 1988 (P.L. 100-647) 1o which it relates.

[Sec. 2056A(b))

(b)Y Tax TREATMENT OF TRUST.—

{11 I\POSITION OF ESTATE TAX.—There is hereby imposed an esiate 1ax on—-

{A} any disiribution before the date of ¢
dornestic trust, and

he death of the surviving spouse from a qualified

{B? the value of the property remaining in a qualified domestic trust on the date of the

death of the surviving spouse.
{2V AMOUNT OF TAX.-—

tA) IN GENERAL.~—In the case of any taxable event, the amount of the estate tax imposed by

paragraph (1} shail be the amount egual to—

(i} the tax which would have been imposed under section 2001 on the estate of the
decedent if the taxabie eslate of the decedent had been increased by the sum of—

{1) the amount involved in such

taxable event, plus

(I1) the aggregate amount involved in previous taxable e\.ems with respect 1o
qualified domestic trusts of such decedent, reduced by

Sec. 20564 '
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{ii) the tax which would have been imposed under section 2001 on the estate of the
decedent if the taxabie esiate of the decedent had been increased by the amount referred to
in clause (i}II).

(B) TENTATIVE TAX WHERE TAX OF DECEDENT NOT FINALLY DETERMINED. —

{i} In GENERAL —Jf the tax imposed on the estate of the decedent under section 2001 is
not finally determined before the taxable event, the amount of the tax impesed by
paragraph (1) on such event shall be determined by using the highest rate of tax in effect
undes section 2001 as of the date of the decedent's death.

{11) REFUND OF EXCESS WHEN TAX FINALLY DETERMINED —[{—

{E} the amount of the tax determined under clause {i), exceeds

(If} the tax determined under subparagraph (A} on the basis of the final
determination of the 1ax imposed by section 2001 on’the estate of the deceden.,

such excess shall be allowed as a credit or relund (with interest) if claim therelor is filed not
later than 1 year after Lhe date of such linal determination.

{C) SPECIAL RULE WHERE DECEDENT HAS MORE THAN 1 QUALIFIED DOMESTIC TRUST.—If there is
more than | qualified domestic 1rust with respect to any decedent, the amount of the tax
imposed by paragraph (1) with respect 1o such trusts shali be determined by using the highest
rate of lax in elfect under section 2001 as of the date of the decedent’s death {and the provisions

of paragraph (3HB) shall not apply) unless, pursuanl to a designation made by Lthe decedent’s
execuror, there is 1 person—

(i) who is an individual citzen of the United States or a domestic corperation and is
responsible for Niling all returns of tax imposed under paragraph (1) with respect to such
trusts and for paying all tax so imposed, and

{ii} who meets such requirements as Lhe Secretary may by regulations prescribe.
{3) CERTAIN LIFETIME DISTRIBUTIONS EXEMPT FROM TAX.—

(A) INCOME DISTRIBUTIONS.—No lax shall be imposed bv paragraph (1WA} on any
distribution of income 1o the surviving spouse.

(BY HarDsHIP EXEMPTION.—No tax shall be imposed by paragraph (1XA) on any
distribution to the surviving spouse on account of hardship.

{+4) TAX WHERE TRUST CEASES TO QUALIFY.—If any qualified domestic trust ceases Lo meet the

requirements of paragraphs (1) and (2) of subsection (a), Lhe tax imposed by paragraph (1) shail
apply as if the surviving spouse died on the date of such cessation.

{3) DVE DATE.—

{A) TaX ON DISTRIBUTIONS —The estate tax imposed by paragraph (1M A) shall be due and
payable on the 13th day of the 4th month following the calendar year in which the taxable event
oceurs, except that the estate tax imposed by paragraph (1XA) on distributions during the
calendar vear tn which the surviving spouse dies shall be due and pavable not later than the date
on which the estate tax imposed by paragraph (1} B) is due and payable.

{B) TAX AT DEATH OF SPOUSE —The estate tax imposed by paragraph (1%B) shall be due and
pavable on the dzie @ months after the date of such death.

(6) LIABILITY FOR TaXx—Each trustee shall be personally tiable for the amount of the 1ax

imposed by paragraph (1). Rules similar {p the rules of section 2204 shall apply Tor purposes of the
preceding sentence.

(7 ) TREATMENT OF TaX.-—For purposes of section 2056(d), any tax paid under paragraph (1}

shall be treated as a tax paid under section 2001 with respect to the estate of the decedent.

{8 } Liex FOR TaX.—For purpeses of seclion 6324, any tax imposed by paragraph (1) shall be

treated as an estate tax imposed under this chapter with respect to a decedent dving on the date of
the taxable eveni (and the property invelved shall be treated as the gross estate of such decedent)

{9 ) TANABLE EVENT.—The Lerm "1axable event” means the event resulting in tax being imposed

under paragraph (1),

{107 CERTAIN BENEFITS ALLGWED.—

{A) IN GENERAL.—II any property remaining in the qualified domestic trust on the date of
the deach of the surviving spouse is includible in the gross estate of such spouse for purposes of
this chapter {(or would be includible if such spouse were a citizen or resident of the United
States), any benefit which is allowable {or would be allowable if such spouse were a citizen or
resident of the United Slatgs) with respect to such properLy to the estate of such spouse under

Sec. 2056A(b)
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- 1 Tax JMPUSED WHERE TRUST CEASES TO QuALIFY.~—Il any
prrsod other than an individual citizen of the United Siates
or & domestic [Orperalion becomes a trusiee of 2 qualilied
domestic trust lor such Lrusl crases Lo mect the requiremenis
a1 subsection (a3, 1he tax impased by paragraph (1) shall
apply as il Lhe surviving spouse died on the date on which
such person becatme such 2 trusies or the date of such
ceasatiun, as the case may be.

P.L.101-279, § 7815(dX9):

Act Sec. 78L51dX9) amended Code Sec. 2056Atb) by
2dding at 1he end thereol new paragraphs| 10H 3110 read as
ahme
P L. 10:-239, § 7B15{dX 11>

AcL Sec. 7E151dWI1y  amended Code  Sec
JE6ACBK2YBRLY by suriking tas a eredn or refusd” and
imseruing "as a credia or refund {wilh interest)”

F.L. 10%-239, §7815(dX12)

Act Sec. 78131d%121 amended Code Sec. 2056AibH2) by
adding at the end thereof 3 new subparagraph (C} to read as
ahove
P.L. 101-239, § 7815(dXi 5k

Acl Sec. 7Bi3tdK 133 amended Code Sec. 2036A(0X3), a3
redesignated by sectian (7XB), to read as above, Prier w0
amendment, Code Sec 2056A40H 5) read as follows:

{3) DUE DATE.—The estate tax imposed by paragraph (1)
shall be due and pavable on the 15th day of the 4th month
following the calendar year in which the taxable evem
PCEUCS.

The above amendments are effective as if included in
the provisions of the Technical and Miscellancous Reve-
nue Actof 1988 (P.L 190-64?) to which they rejate.

[Sec. 2056 A1(c}]

tc) DEFINITIONS. —For purposes of this section—

(1) PROPERTY INCLUDES INTEREST THEREIN—The tevm “property” includes an interest in

property

¢2) IncoME.—Except as provided in regulations, the term “inceme’ has the meaning given Lo

such Lerm by section &43(b).
Amendments
P.L.101-239, § 7815(d)}10):
¢t Sec. 7BL51dX 100 amended Code Sec 2036A(CH2) by
striking “The term™ and nserting “Except as provided in
regulations, the term™.

The above amendmant is effective as if included ir: the
pravision of the Technical and Miscellaneous Revenue
Act of 1988 (P.L. 100-547) to which it relates.

[Sec. 2056 A(d)]

id) ELECTION ——An election under this section with respect toany trust shail be made by the execulor
on the return of the tax imposed by section 2001. Such an election. once made, shall be irrevocable. No
election may be made under this section on any return if such return is filed mere than one year after the
time prescribed by law {including extensions} for filing such return.

Amendments
P.L. 101-508, § 11702(gX3XA)
Act Ser 117021z 3% A) amended Code Sec, 205631dY by
adding at the end thereof a new sentence to yead as above,
The above amendment shall not apply to any election
made before the date 5 months after the date of the
enacument of this Act.

P.L. 100-647, § 5033(a)2):

Act Sec 503MakW2} amended Pari 1V of subchapier A of
chapter 11 by inseriing afier section 2036 a aew section
2056A to read as above.

The abave amendment applies to estates o Joo-12nTs
dying after the date of enactment of this Act.

[Sec. 2056 Ale)]
t¢) REGULATIONS.—The Secretary shall prescribe such regulalions as may be necessary or
appropriate to carry oul Lhe purposes of this section, including regulations under which there may be
treated as a qualified domestic trust any annuily or other pavment which is includible in Lhe decedent’s
gross estale and is by its terms payable for hie or a term of vears.

Amendments

P L. 101-239, § 7815(dX13)

Act Sec. 78131dK13) amended Code Sec. 20362 by adding
2t the ¢nd thereof a new subsection (¢} bo read as above

The above amendment is effective as if inciuded in the
provition of the Technical and Miscellapeous Revenue
Act of 1988 (P.L. 100-647) 1o which it relates.
P.L. t01-239. § 7815(d)14) provides:

{14} In the cass of the estaie of. or gift by, an individual
who was not a citizen et resident of the United States but was
a resudent of a foreign country with which the United States

has a tax treaty with respeet to estate, inherilance, or Eifl
Laxes. the amendments made by section 3033 of the 1988 Act
shall not apply to the extent such amendments would be
inconsistent with the provisions of such treaty relating to
estate, inheritance. or pi tax marital deductions In the case
of the estate of an individual dving before the date 3 vears
after the daie of the enacument af this Act, or a gill by an
indndual before the date 3 yrars after the daie of the
enactment of this Act, the requizement of the preceding
sentence (hat the individuzl not be a citizen or resident of the
United States shali not apply.

{Sec. 2057—Repealed]

Amendments
P.L. g7-34 §42%a):

Repraled Code Sec. 2057, apphicable 1o estates of dece-
dents dying afler December 34, 1981, Prior to us repeal.
Code Sec. 2057 read as [ollows: '

Internal Revenue Code

SEC. 2057. BEQUESTS, ETC.. TO CERTAIN MI-
NOR CHILDREN.

{a) ALLowancE oF DEDUCTION —For purposes of the tax
impased by section 2001, df—

{17 the decedent does not have a surviving spouse, and

{2 the decedent is survived by a minor child wha, immedi-
alely after the death of the decedent, has no known parent,

Sec. 2057—R
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