s 33
4

whinr F-
Jededet
p

' -._I‘~ .IHL'IA‘ _ﬁx[; .
N Y TR
Xl bj. g\.&' i

w

3

Mo Jit"-: »

,,.
n

o)

Lode See, 3121

Employment tyy

of the Social Secunty Act. relanng to appropnations o
the Federai Old-Age and Survivors [nsurance Trust
Fund and the Federal Disability Insurance Trust Fund.
such remuneration— .

(A) paid for services covered by an agreement entered
INto pursuant (o paragraph (1) as would be wages of
the services constituted employment, and

(B) as 15 reported 10 the Secretary pursuant to the
provistons of such agreemeni or of the reguiations
issued under this subsection,

shafl be considered wages subject to the taxes imposed by

this chapter.

(5) Overpayments and underpayments,
(A) [l more or less than the correct amount due under
an agreement entered into pursuant to this subsection
13 paid with respect 10 any payment of remuneration,
proper adjustments with fespect 1o the amounts due
under such agreement shall be made, withoyt intersst,
in such manner and at such times as may be required
by regulations prescnbed by the Secretary.

(B) If an overpayment cannot be adjusted under
subparagraph (A). the amount thereof shall be pasd by
the Secretary, through the Fiscal Service of the Trea-
sury Department, but only if a clum for such overpay-
ment 18 filed with the Secretdry within two years from
the ume such overpayment was made
(®) Foreigm aff\liatx defined. For purposes of this subse:-
tion and section 210(a) of the Soctal Security Act— .
(A) In general. A foreygn affiliste of an American
. employer 18 any foreygn entity in which such Amenican
employer has not less than a [O-percent interest.
(B} Deternvination of 10-percent interest. For
of subparagraph (A). an Amencan employer has 2 10-
percent interest 1n any entity i such employer has
such an interest directly (or through ome or more
entities)—
(i} in the case of a corporation, in the voting stock
thereof, and .
(1) i the case of any other antity, in the profts
t 2
(N Americsn employer as mparnte eatity. Esch Ameri-
can empioyer which enters into am agreement pursuant
to paragraph (1) of this subsection shall, for purposss of
thit subsection and wsction 6413(cX2XC), relating 1o
special refunds in the case of emplovees of certan
foreign entities, be considered an employer in its capscity
a8 & party to such agreement separste and distinct from
its Whentity 23 a persowm employing individuals on ity own
wcount.
{9 Reguistions, Reguiations of the Secretary to carry out
the purposes of thas subsection shall be dengned to make
the requirements imposed om American smployers with
respect to sevvices covered by an sgrecment entered into
pursuant 10 this subsection the same, 3o far & practica-
ble. a3 those imposed upon empiloyers pursuant o this
title with respect 10 the wxes imposed by this chapter.

(m) Servics in the spiformed servicss,

For purposes of this chapier—
(1) Inciusion of sarvice. The term “employment™ shall,
saotwithstanding the provisions of subsecnion (b} of this
section, include— .
{A) service performed by an individusl as & member of
a uniformed sevice om active duty, but such erm
shall not inchade any such service which is paformed
while oo leave without pay, and

7.014

——

{B) service performed by an individual as a MEMber

a umformed service on nachve duly training
() Active duty. The term “active duty” means -
duty” as descnbed in paragraph (2L} of secuon |0}}
title 38, Unied States Code. except ghar if shait .
include "active duty for Iraning” as descnbed 1p
graph {22} of such section. par.
{3} tnsctive duty tryioing The rerm “Inachve dur
trimng” means “imactive duty tranimg" as A5 Ny
paragraph (23) of such section 101 )

(=) Member of 8 uniformed service. L
For purpows of ihis chapter, the term “member of
uniformed service” means any person appointed, :mmqf
or nducted n 2 component of the Army, Navy, Agr Force
Manne Corps, or Coast Guard (inciuding a reserve compg,
nent as defined i section 100427 of utle 38, Unireq Stateg
Code), or 1t one of those services without specification o

component. or a5 a commiiigoned officer of the Coay
Geodetic Survey, the Nat Oceanic and Atmosphen,
Administration Corps, or the Regular or Reserve Coms o
the Public Health Service, and any person serving 1 the
Army or Air Force under call or conscnption. The ttrm
includes—
(1} a retired member of any of those services;
(2) a member of the Fleet Reserve or Fleet Manne Corp
Reserve;
(3) 3 cadet at the United States Military Academy, ,
midshipman at the United States Naval Academy, ang ;
cadet st the United States Coast Guard -Academy o
United States Air Force Academy, .
4) 3 member of the Reserve Officers’ Traming Comps,
the Naval Raerve Officers’ Truning Corps. or the Ay
Force Reserve Officers’ Traning Corps, when oederad 1p
annual umining duty for fourteen days of more, ang
while performing authonzed travel io and from Ihy
duty; and " _":'-"’__I_w -
{5 any person while en route to or fradih OF 22, & place
for fimal scceptance or for entry upon.active disty 1 the
military, naval, of ur srvice— . -
(A) who bas been provisionally accepted For sech
. duty; o .
(B) who, under the Military Selective Service Act. m
been sejectard for active mulitary, naval, of air service
and has beem ordered or directed to procesd 10 wch
The term does not include a iemporary member of it
Comst Guard Raserve. v

(o} Crew logder.

For purposes of this chapter, the term ““crew leade™
means as mdividual who furnishes individuals 1o perform
agricultural labor for anoiher person. o such individusl
pays {cither on his own behalf or on behaif of such persosi
the individuals 30 fumished by him for the agnculund
abor performed by them and if such ndividual s set

to perform
decmed 10 be the employess of such crew leader. For
purposss of this chapter and chapter 2, a crew Leader shail
with ropect 10 service performed in furnshing individosls
ta perform agricultural labor for another persom and sevee
2 a member of the crew, be deemed not to b
aa empioyee of sach other person.
{» Pence Corps veluatesr service, ) .
For purposes of this chapter. the term “employmend
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apply. however. if all of the (oliowing
conditions are satisfied.

(i) The mortgage pass-through cer-
tificate is issued after December 31,
1986

(i{) Payment of the mortgage pass-
through certificate is guaranteed by,
and a guarantee commitment has been
issued by, an entity that is independ-
ent from the issuer of the underlying
abligation;

{iliy ‘The guarantes commitment
with respect to the mortgage pass-
through certificate cannot have been
issued more than 14 months prior to
the date on which the mortgage pass-
through certificate is issued.

(iv) The fund or trust to which the
mortgage pass-through certificate re-
lates cannot contain mortgage obliga-
tions on which the first scheduled
monthly payment of principal and in-
terest was made more than (welve
months before the date on which the
guarantee commitment was made.

(T.D. 7967, 4% FR 23240, Aug. 22. 1984: 49
FR 36645. Sept. 19, 1984, as amended by
T.D. 3046, 50 FR 33528, Aug. 20. 1985; 51 FR
11447, Apr. 3, 1986; T.D. d111. 51 FR 43464,
Dec. 19, 1988; 53 FR 17928, May 19, 1688:
T.D. 8300, 53 FR 19627, May 10, 19001

PART 36—CONTRACT COVERAGE OF
EMPLOYEES OF FOREIGN SUBSIDI-
ARLES

Sec.

36.3121(1-0 Introduction.

18.3121(1%1)-1 Agreements entered into by
domestic corporitions with respect to
foreign subsidiaries.

38.3121(1K1)-2 Amendment of agreement.

30.3121(1%1)-3 Effect of agreement.

26.3121(1%2)-1 Effective period of agree-
ment.

16.3121(1%3>-1 Termination of agreement
by domestic corporation or by reason of
change in stock ownership.

38.3121¢1%4)>-1 Termination of agreement
by Comunissioney.

316.3121(1K5)>-1 Effect of termination

38.3121UX'D-1 Overpayments and under-

yments.

36.3121(}%8)-1 Definition of foreign subaid-

iary.
38.3121¢{1¥9-1 Domestie corporation as
separate entity.
38.312100%10)-1 Requirements in respect of
Uability under agreement.
38.3121(1%x10-2 Identification
38.3121(1M10}3-3 Returns.
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Sec.
3. 31211 10-4 Paymeni af ame
equivalent 1o tax.
AUTHORITY Secs. 3121, 78035, 68A

4117, as amended. 917: 28 U.S.C. 3121. T4

Source: T.D. 6145 20 FR 6577, Ser
1955; 25 FR 14021. Dec. 31, 1960. unless
srwise noted.

8 36.2121(1-0 [niroduction.

ia} The regulations in this part
with the circumstances under whi
domestic corporation may enter
an agreement with the Internal R
nue Service for the purpose of ext:
ing the insurance system establis
by title II of the Social Security Ac
certain services performed outside
United States by citizens of the Un
States as employees of a foreign
sidiary of the domestic corporat
and with the obligations of a dome
corporation which enters into suck
agreement. The provisions of the
ternal Revenue Code of 1954,
amended, to which the regulation
this part pertain are contained in
tion 23121(1). The labiilties assur
under an agreement entered into ;
suant to such section are based on
remuneration for services covered
the agreement. Such agreement r
not be effective prior to Januan
1955.

(1) Although the obligations
curred under an agreement ente
into pursuant to section 3121t1) of
Internal Revenue Code of 1954,
amended, must be distinguished 1
the obligations imposed on employ
with respect to the taxes under
Federal Insurance Contributions .
the two are similar in many respe
Accordingly, the regulations in t
part are prescribed as a supplemen!
the regulations (26 CFR (1954}, F
31, Subpart B) relating to the emp!
e tax and the employer tax impo
by the Federal Insurance Contr:
tions Act. The terms used In the re
lations in this part have the sa
meaning. unless otherwise provided
when used in the regulations relat
to the taxes impased by such act.

(¢) The regulations !n this part ¢
stitute Part 38 of Title 28 of the C/
of Federal Regulations. As used In -
regulations in this part, the w
“Code” means the Internal Rever




§ 36.3121(1)(1)-2

by Form and conlents of agreement.
Form 2032 is the form prescribed for
the agreement authorized in secuon
3121¢1i1). The agreement shall in-
clude provisions substantially as foi-
lows:

(1} That the agreement shall apply
to all services performed outside the
United States by all citizens of the
United States who are in the employ
of the foreign subsidiary or subsidiar-
ies to which the agreement is made ap-
plicable, but only to the extent that
the remuneration paid each employese
for such services would constitute
wages if paid hy one employer for serv-
ices performed in the United States:

{(2) That the agreement shall not
apply to any services which constitute
employment within the meaning of
section 3121;

(3) That the agreement shall become
effective on the first day of the calen-
dar quarter in which the Form 2032 is
signed by the district director or direc-
tor of the service center or on the first
day of the next succeeding calendar
quarter, whichever is specified ln the
agreement;

{4) That the domestic corporation
wil]l pay, as required by the regula-
tions in this part, amounts eguivalent
to the sum of the.taxes which would
be imposed by sections 3101 and 3111,
respectively, if the remuneration for
the services covered by the agreement
constituted wages:

(5) That the domestic corporation
will pay. In accordance with written
notification and demand therefor to
the domestic corporation. amounts
equivalent to the interest, additions to
the taxes. additional amounts. and
penalties which would be applicable if
the remuneration for services covered
by the agreement constituted wages;
and

{8) That the domestic corporation
will comply with all provisions of the
regulations in this part.

{¢) Erecution and Aling of Form
2012. The request of any domestic cor-
poration that the Internal Revenue
Service enter into an agreement with
the corporation on Form 2032 shall be
signified by the corporation by execut-

ing and flling Form 2032 in triplicate.
Such form shall be executed and {iled
in sccordance with the regulations (n

432

26 CFR Ch. ! (4-1-91 Editian)

Lthis part and the instructions relating
to the form. Each copy af the farm
shall be signed and dated by the off;.
cer of the corporation authorized to
enter into the agreement. shall shay:
the title of such officer. and shall haye
the corporate seal affixed thereto, 5
certiffed copy of the minutes of the
meeting of the board of directors of
the domestic corporation, or other ey;.
dence, showing the authority of suen
officer so to act shall accompany
form. Form 2032 executed and filed™s
provided in this paragraph shall pe
signed and dated by the district direc.
tor or director of the service center
and. upon such signing, the Form 2032
so executed and filed will constityte
the agreement authorized in section
31211 1), The Internal Revenue Sery.
ice will return one copy of the agree.
ment to the domestic corporation. wilt
transmit one copy of the Department
of Health, Education, and Welfare
and will retain one copy {(together
with all related papers).

(T.D. 8145, 20 FR 4577 Sept. 8. 1955, as
amended by T.D. 7012, 34 PR 7883, May 13,
19681

$36.3121{1)-2 Amendment
ment.

(a) An agreement entered into by a
domestic corporstion as provided in
§ 36.3121¢(1¥1)-1 may be amended 30 as
to be made applicable, in~the same
manner and under the smme condi-
tions, with respect to any one or more
of the foreign subsidiaries of the do-
mestic corporation not previously
named In the agreement. See
§ 36.3121{1X2)=1(D), relating to the ef.
{ectlve period of an amendment of an
agreement. -

(b} Form 2032 Supplement is the
form prescribed for use in smending
an agreermnent entered into by a domes-
tic corporation &8 provided in
§ 368.3121(1X1)-1.

(c) A domestic corporation shal) sig-
nify its desire to amend an agreement
entered Into by the corporation as pro-
vided in § 36.312L{1X}1)-1 by executing
and filing Form 2032 Supplement 0
triplicate. -

(d) Form 2032 Supplement shall be
executed and flled in the manner anc
in conformity with the requirements

of agree-
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prescribed in the instructions relating
to such form and in § 36.3121(1X1)-1{c)
in respect.of an agreement on Form
2032. Form 2032 Suppiement executed
and filed as provided in this paragraph
shall be signed and dated by the dis-
trict director or director of the service
center, and., upen such signing, the
Form 2032 Supplement so executed
and filed will constitute an amend-
ment of the agreement entered into on
Form 2032. The Internal Revenue
Service will return one copy ef the
amendment to the domestic corpora-
tion, will transmit one copy to the De-
partment of Health, Education. and
Welfare, and will retain one copy (to-
gether with all related papers).

[T.D. 8145 25 FR 14021. Dec. 31. 1960, as
amended by T.D. 7012, 34 FR 7884, May 15,
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§ 36.3121{)1-3 Effect of agreement.

(a} Liabilily for amounis equivalent
lo tax—{1) In general A domestic cor-
poration which has entered into an
agreement {as provided in
§ 36.3121(1X1)-1, or any amendment
thereof (as provided in § 36.3122(1x1)-
2, incurs Jability under the agreement
in respett of certain remuneration
paid by each foreign subsidiary named
in the agreement, or any amendment
thereof. Liability is incurred in respect
of the remuneration paid to all those
employees of the loreign subsidiaries
who are citizens of the d States
and who perform servi gutside the
United States (other than services
whieh constitute employmesit) for the
toreign subsidiaries. However, liability
is incurred only with respect to that
portion of such remunerstion paid by
the foreign subsidiary which is attrib-
utable to services performed during
the period for which the agreement is
in effect with respect to such subsidi-
ary. and then only to the extent that
the remuneration would constitute
wages if the services to which the re-
muneration is attributable were per-
formed in the United States. Llability
with respect to such remuneration is
incurred in an smount equivalent to
the sum of the employee and smploy-
or taxes which would be imposed by
sections 3101 and 3111, respectively, if
such remuneration constituted wages.
1f an individual performs services for

§ 36.3121(1}(1)-3

more than one of the foreign subsidi-
aries named in an agreement. includ-
ing any amendment thereof, such serv-
ices are regarded as being performed
in the empioy of a single employer for
purposes of determining the amount
of the remuneration for such services
which would constitute wages if the
services were performed in the United
States. See §38.3121¢(1)(9)-1, relating
to the treatment of a domestic corpo-
ration as a separate entity in its capac-
ity as a party to an agreement.

(2} Examples. The application of
paragraph (aX1) of this section may
be illystrated by the following exam-
ples:

Erample 1, P. & domestic corporation, has
entéred into an agreement as provided in
§38.31214001)-1, effective with respect to
services performed on wnd sfter January 1,
1955. Three [oreign subsidiaries, S-1. S-1,
and S-3 are named in the agreement. A. a
citizen of the United States. is employed
during 1955 by 3-1. S-2. and 5-3. for the
performance outside the United States of
services covered by the agreement. In 1935
A is pud remuneration of $2,300 for such
services by each of the foreign subsidiaries.
The circumstances are such that the entire
$1.500 would constitule wages if the services
has been performed in the United States.
However, only $4.200 of such remuneration
would constitute wages if the services had
been periormed in the United States [or &
single employer, and It is with respect to
this amount only that P Incurs lsbility
under its agreement.

Erample 2 On August 1, 1985, P, the do-
mestic corporation in the preceding exam-
ple, amends 1ts agreement (o include therein
{ts foreign subsidiary S-4. The smendment
is in effect with respect to S—4 for the
period berinning with October 1. 1855 B. &
eitizen of the United States, is employed by
S-4 throughout 1953 for the performance of
services outside the United States. B is paid
remunerstion of 3500 In each month of 1955
for these services, The cifcumstances ire
such that the first $4.200 of such remuners-
tion wouid constitute wages i the services
nad been performed in the United Statea.
and, except for the $4.200 limitation, the re-
mander of such remuneration would consti-
tute wages if the services had been so per-
tformed. P incura no liability with reapect Lo
remunerstion paid B for services performed
for 9-4 prior to October L. 1853, However, P
incurs Habliity under its agreement with re-
spect 1o the 31,500 paid B in October, No-
vember, and December 1935, for servicea
performed In these months. Since the remu-
neration paid to B for services performed
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during fne flest ne map-es of 0 48y 5 mar
coversd by the agreement. such remunera-
f1an s not taken (R0 account (N COmMPpUlng
the 54200 Limutation gr the Lability under

the agreement.

Erample 3. Assume the same facts as 1n
example 2 except that B's services for 5-4
during December 1955 are of a character
wnich f performed within the United
States would be excepted from employment.
Accordingly, P incurs no liabillty under the
agreement with respect (o the $500.00 pad
{n December 1953 for such services,

(3) Determanation of liabulity. The
amount of the liability referred to 1n
paragraph (axl) of this section un.
curred by a domestic corporation for
any peniod shall be determined i1 the
same manner as liability for the em.
plovee tax and for the employer tax
inposed by the Federal Insurance
Contributions Act is determined, pur-
spant to regulations relating to the
taxes under such act as in effect for
the same period, with respect to wages
pald by an employer to an employee.

(b} Liability for amounils equivalent
to interest or pencllies. A domestic
carporation which has entered into an
agreement as provided in
§36.3121c1x1)-1 also incurs lability
under the agreement [or amounts
equivalent to the amount of interest,
additions to the taxes, additional
amounts, and penalttes which wouid
be applicable if the remuneration for
services covered by the agreement con-
stituted wages.

te) Deductions from employees’ re-
muneration. There is no obligation to
deduct. or cause to be deducted, from
the remuneration of any employee of
a forelgn subsidiary any part of the
amount due from a domestic corpora-
tion under ita agreement. Whether
such deduction shall be made is a
matter for settlement between the em-
ployee and the domestic corporation
or such other person as may be con-
cerned.

(d) Cross reference. For other obligs-
tions of & domestic corporation under
an agreement, see § 36.3121(1)(1)-1.

{T.D. 8143, 20 FR 4577, Sept. 8. 1835 as
amended by T.D. 8390, 24 FR 4831, June 13,
1839)
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ment.

{a) In general. An agreement entere:
into as provided in §38.3121¢0; (13-
shall be in effect for the period begin
ning with the first day of the calenda
quarter in which the agreement |
signed by the district director or direc
tor of the service center, or the firg
day of the calendar quarter followin;
the calendar quarter in which th,
agreement is signed by the district di
rector or director of the service center
whichever is specified in the zgree
ment. In no case, however, shail th.
agreement he effective for any calen
dar quarter which begins prior to Jan
uary 1, 1955.

(by Amendment of agreement If ar
amendment on Form 2032 Supplemen:
{filed by & domestic corporation Lo in
tlude in its agreement services per
formed for a foreign subsidiary nor
previously named therein) is signied by
the district director or director of the
service center, within the guarter for
which the agreement is first effective
or within the tirst calendar month fol
lowing sueh quarter, the agreement
shall be effective with respeet to the
subsidiary named in the amendment
as of the date such agreement first
became effective. However, _if the
smendment is signed by the dln%
rector or director of the service ter
after the last day of the-fourt¥f month
for which the agreemerit is Wi effect.
such agreement shall be in effect with
respect to the subsidiary named in the
amendment for the period beginning
with the first day of the calendar
quarter following the calendar quarter
in which the amendment s ‘signed by
the district director or director of the
service center.

[T.D. 7012, 34 FR 7804, May 15, 1068)

Effective period of agree

9136312 INI1 Termination of agres-
ment by do corporation or by
reason of change in stock ownership

(a) Termination by domestid corpo-
ration. (1) A domestic corporation
which has entered i{ntg an agreement
under section 3121(1X1) with respect
to one or more of ita foreign subsidiar-
les may terminate such agreement in
part or in its entirety by giving (for
calendar quarters beginning before
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1969, to the district director for the 1n-
ternal revenue district in which 15 lo-
cated the principal place of business in
the United States of the domestic cor-
poration; and for calendar quarters be-
ginning after 1963, except as provided
in paragraph (b of § 301.6081-1 (relat-
ing to hand-carried docurnents) to the
director of the service center serving
such internal revenue district 2 years'
advance notice In writing of (ts desire
50 to terminate the agreement at the
end of a specified calendar quarter:
Provided, That, at the time of the re-
ceipt of such notice by such internal
revenue offlcer, the agreement has
been in effect with respect to the sub-
sidiary or subsidiaries covered by the
notice for at least 8 years. The notice
of termination shall be signed and
dated and shall show (1) the title of
the officer authorized to sign the
notice, (}i) the name, address. and
identlfication number of the damestic
corporation, (lil) the internal revenue
offlcer with whom the agreement was
entered into, (lv) the pame and ad-
dress of each {oreign subsidiary with
respect to which the agreement is to
be terminated, (v) the date on which
the agreement became effective with
respect to each such foreign subsidi-
ary. and (vi) the date oh which the
agreement is to be terminaied with re-
spect to each such [oreign subsiciary.
The notice shall be submitted in dupli-
cate and shall be accompanied by a
certified copy of the minutes of the
meeting of the board of directors of
the domestic corporation, or other evi-
dence, showing authorization for the
notice of termination. No particular
form is prescribed for the nokice of
termination. The Internal venue
Service will transmit one copy of the
notice of termination to the Depart-
ment of Health, Education, and Wei-
fare.

(2) A notice of terminstion given by
a domestic corporation In respect of
any one or more of its foreign subsidi-
aries may be reveked by the corpora-
tion with respect to any such subsidi-
ary or subsidiaries by giving, prior to
the ciose of the calendar quarter speci-
fied In the notice of termination, writ-
ten notice of revocation. The notice of
revocation shall be flled with the In-
ternal revenue officer with whom the
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notice of termination was filed. Such
notice of revocation shall bhe signed
and dated and shall show (i) the title
of the officer authorized 1o sign the
notice of revocation, (i) the name, ad-
dress. and identification number of
the domestic corporation, (ili} the
name and address of each foreign sub-
sidiary with respect to which the
notice of termination is revoked, and
tiv) the date of the notice of termina-
tion ta be revoked. The notice shall be
submitted In duplicate and shall be ac-
companied by a certified copy of the
minutes of the meeting of the board of
directors of the domestic corporation,
or other evidence, showing authoriza-
tion for the notice of revocation. No
particular forrn is prescribed for the
notice of revocation. The I[nternal
Revenue Service will transmit one
copy of the notice of revocation to the
Department of Health, Education, and
Wellare,

(b) Termination by reason of change
in stock ownership. (1) The period for
which an agreement entered into by &
domestic corporation as provided [n
§38.3121(1x1)-1 is In ef{fect with re-
spect to a foreign corporation is auto-
matically terminated at the end of the
calendar quarter in which the foreign
corporation ceases, at any time in such
quarter, to be a foreign subsidiary of
the domestic corporation. See
§ 36.3121(1%8)-1, reiating to definition
of foreign subsidiary.

(2) A domestic corporation which
has entered into an agreement as pro-
vided in §36.3121(1X1)-1 shall furmish
{for calendar qQuarters beginning
before 1989, to the district director tor
the internsl revenue district in which
is located its principal place of busi-
ness in the United States; and for cal-
endar quarters beginning after 1588,
except as provided in parsgraph (b) of
§ 301.6091-1 (relating to hand-carried
documents) to the director of the serv-
lce center serving such internal reve-
nue district) written notification In
the event that s foreign corporation
named in the agreement., including
any amendment thereof, as s foreign
subsidiary of the domestic corporation
ceases to be its foreign subsidiary. The
written notification shall be furnizshed
in duplicate on or before the Iast day
of the first month following the close

A — ——
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of the calendar quarter in which the
toreign corporation ceases, at any time
in such quarter, to be a foreign subsid-
jary of the domestic corporation. Such
notification shall be signed and dated
by the president or other principal of-
ficer of the domestic corporation. The
written notification shall show ({) the
title of the officer signing the notice,
(fi) the name, address, and identifica-
tiecn number of the domestic corpora-
tion. (ifi) the internal revenue officer
with whom the agreement was entered
into, {iv) the date on which the agree-
ment was entered into, (v) the name
and address of the [oreign corporation
with respect to which the notificetion
is furnished. and (vi) the date on
which the foreign corporation ceased
to be a foreign subsidiary of the do-
mestic corporation. No particular form
is prescribed for the written notifica-
tion. The Internal Revenue Service
will transmit one copy of the written
notification to the Department of
Heaith, Education, and Welfare.

IT.D. 6145, 25 FR 14021, Dec. 1. 1960, as
amended oy T.D, 7012, 34 FR T894, May 15,
19491

9 16.3121()44~1 Termination of sgree-
ment by Commimsioner.

(a) Notice of termination. The
period for which an agreement en-
tered into with a domestic corporstion
as provided in §36.3121(1%1)-1 iz in
effect may be terminated by the Com-
missioner, with the prior concurrence
of the Secretary of Health, Education.
and Welfare, upon a finding by the
Commissioner that the domestic cor-
poration has failed to comply substan-
tially with the terms of the agree-
ment. The Commissioner shall give
the corporstion not less than 80 days’
advance notice in writing that the
period for which the sgreement is in
effect will terminate at the end of the
calendar quarter specified in the
notice of termination.

(b) Revocation of notice of terming-
tion. A notice of termination given to
s domestic corporation by the Com-
missioner may be revoked by the Com-
missioner, with the prior concurrence
of the Secretary of Health, Education
and Welfare by giving written notlce
of revocation to the corporation prior
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to the close of the calendar quart:
specifled in the notice of terminatio

? 36.3121(1%5)-1 Elfect of termination.

(a) Termination of entire agreemen
(1) If the effective period of an agre:
ment entered into by a domestic co:
poration as provided in § 28.3121¢IX1.
1 is terminated by the domestic corpe
ration. pursuant to § 3831 21X I)-1ta
with respect to all foreign subsidiar:e
named in the agreement, includin
any amendment thereof, an agreemen
may not again be entered into by th
domestic corporation under the prov:
sions of section 3121(X1)

(2) If the effective period of a;
agresment entered into by a domesti

corporation as provided ir
§ 36.3121(1X1)-1 is terminated by th-
Commissioner, pursuant ke

§38.3121(1x4)-1 (&), an agreemen
may not again be entered into by th:
domestic corporation under the provi
sions of section 31211 1.

(3) It the effective period of ar
agreement entered into by & domestic
corporation as provided ir
§36.3121(1M -1 is Lterminated auto
matically by reason of a change ir
stock owmnership (see §38.3121(1X3)-
1{b)) with respect to all foreign corpo
rations named in the agreement, in
cluding any amendment thereof. =z
new agreement may be entered into b3
the domestic corporation, as providec
in § 36.312L(1X1)-1, with respect to an;
foreign corporation which is a foreigr
subsidiary of the domestic corpora-
tion.

(b) Partial termination of ugree-
ment. (1) If ‘he effective period of an
agreement entered into by a domestic
corporation as provided in
§$36.3121(1%1)-1 is terminated by the
domestic corporation, gpursuant to
§ 36.3121(1X3)-1ta), with respect to one
or more [oreign subsidiaries named in
the agreement, including any amend-
ment thereof, the period {or which the
agreement s in effect will continue
with respect to any other foreign sub-
sidiary or subsidiaries named in the
agreement (or amendment), However.
the agreement may not thereafter be
amended to include any foreign sub-
sidiary with reapect to which the ef-
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ective period of the agreement has
jeen termunated.

(2y If the effective period of an
i1greement entered into by a domestic
:orporation as provided in
§36.3121iX1)-1 is terminated auto-
natically by reason of a change in
stock ownership (see §38.3121(1%3)-
1ib)) with respect to a {oreign corpora-
tion which has ceased to be a foreign
subsidiary of the domestic corpora-
tion. but the period for which the
agreement is in effect continues with
respect to one or rmore other foreign
subsidiaries, the agreement may not
thereafter be amended to include such
foreignt corporation even though the
toreign corporation may again become
a foreign suhsidiary of the domestic
corporation.

§ 36.3121¢1itT)=1  Overpayments and under-
payments.

(a} Adjustments-—{l) In general
Errors in the payment of amounts for
which lability equivalent to the em-
ployee and employer taxes with re-
spect to any payment of remuneration
is incurred by a domestic corporation
pursuant to its agreement are adjusta-
ble by the domestic corporation in cer-
tain cases without interest. However,
not all corrections made under this
section constitute adjustments within
the meaning of the regulations in this
part. The various situations in which
such corrections constitute adjust-
ments are set forth in paragraphs
(a)(2) and ¢3) of this section:. All cor-
rections in respect of underpayments
and all adjustments or credits in re-
spect of overpayments made under
this section must be reported on a
return filed by the domestic corpora-
tion under the regulations in this part
and not on a return flled with respect
to the employee and employer taxes
imposed by sections 3101 and 3111, re-
spectively. Every return on: which such
a correction (by adjustment. credit, or
otherwise} is reported pursuant to this
section must have securely attached as
a part thereof a statement explaining
the error in respect of which the cor-
rection is made, designating the calen-
dar quarter in which the error was as-
certained, and setting torth such other
information as would be required if
the correction were in respect of an
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overpayment or underpayment of
taxes under the Federal Insurance
Coritributions Act. An error is ascer-
tained when the domestic corporation
has sufficient knowledge of the error
to be able to correet it. An underpay-
ment may not be corrected under this
section after receipt from the district
director or director of the service
center of written notification of the
amount due and demand for payment
thereof, but the amount shall be paid
in accordance with such notification.

{2) Underpayments. If a domestic
corporation fails to report, on a return
filed under the regulations in this
part, all or any pari of the amount for
which liability equivalent to the em-
ployee and employer taxes is incurred
under its agreement with respect to
any payment of remuneration, the do-
mestic corporation shall adjust the un-
derpayment by reporting the addition-
al amount due as an adjustment on a
return or supplemental return filed on
or before the last day on which the
return for the return period in which
the error is ascertained is required to
be filed. The amount of each under-
payment adjusted in accordance with
this subparagraph shalil be paid. with-
out interest, at the time fixed for re-
porting the adjustment. If an adjust-
ment is reported pursuant to this sub-
paragraph but the amount thereof is
not paid when due, interest thereafter
accrues.

(3) Overpayments. Il a domestic cor-
poration pays more than the amount
for which liability equivsalent to the
empioyee and employer taxes is in-
curred under its agreement with re-
spect to any payment of remunera-
tion. the domestic corporition may
correct the error, subject to the re-
quirements and under the conditions
stated In this paragraph. by deducting
the amount of the overpayment from
the amount of liability reported on a
return filed by the domestic corpora-
tion, except that—

{1} A correction may not be made in
respect of any part of an overpayment
which was collected from an Individual
by reason of the sgreement unless the
domestie corporation (a) has repaid
the amount 50 collected to the individ-
ual, has secured the written receipt of
the indlvidual showing the date and
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amount of the repayment, and retains
such receipt as a part of its records, or
(b} has reimbursed the individual by
reducing the amounts which otherwise
should have been deducted from his
remunetation by reason of the agree-
ment; and

(ii) A correction may not be made in
one calendar year in respect of any
part of an overpayment which was col-
lected from an Individual in a prior
calendar year unless the domestic cor-
poration has secured the written state-
ment of the individual showing that
he has not claimed and will not ¢laim
refund or credit of the amount so col-
lected, and retains such receipt as a
part of its records. See §31.8413(c)-1
of this chapter, relating to claims for
special credit or refund.

The correction constitutes an adjust-
ment under this subparagraph only if
it is reported on the return for the
period in which the error is ascer-
tained or on the return for the next
following period, and then only If the
correction is reported within the statu-
tory periocd of lmitation upon refund
or credit of overpayments of amoufnits
due under the agreement. See para-
graph (b)}2X(iii) of this section relating
to such statutory period. A claim for
credit or refund may be flled In ac-
cordance with the provisions of pars-
graph (bX2) of this section for any
overpayment of an amount due under
the agreement which la not adjusted
under this subparagrsph.

{b) Errors not edfustable—{1) Under-
payments. If a domestic corporation
fails to report all or any part of the
amount for which liability equivalent
to the employee and employer taxes is
incurred under iis agreement with re-
spect to any payment of remunera-
tion, and such underpayment is not re-
ported as an adjustment within the
time prescribed by parsgraph (aX1) of
this section. the amount of such un-
derpayment shail be reported on the
domestic corporation’s next return, or
shall be reported lmmediately on &
supplemental return for the return
period In which such payment of re-
muneration was made. The reporting
of an underpayment under thia sub-
paragraph does not constitute an ad-
justment without intereat.
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(2) Curerpayments. (i) II more th:
the correct amount due from a doms
tic corporation pursuant to its agre
ment (inciuding the amount of any i
terest or addition) is paid and t}
amount of the overpayment is not a
justed under paragraph (a) (3} of th
section, the domestic corporation m:
file a claim for refund or cred
Except as otherwise provided in th
subparagraph. such claim shall t
made in the same manner and subje
to the same condltions as to allowan:
of the claim as would be the case
the claim were in respect of an ove
payment of taxes under the Feder
Insurance Contributions Act. Refur
or credit of an amouynt erroneous
paid by a domestic corporation und«
its agreement may be allowed anly
the domestic corporation.

(i1} Any claim [lled under this su
paragraph shall be plainly marke
“Claim under section 3121(1).”

(li}) No refund or credit of an ove
payment of the amount due {rom a d
mestic corporation under its agre:
ment will be allowed after the expir:
tion of 2 years after the date of pa;
ment of such overpayment, exceg
upon one or more of the grounds se
torth in a claim flled prior to the exp
ration of such 2-year period.

(¢) Deductions from employees’ r
muneratior. 1f a domestic corporatio
deducts, or causes to be deductec
from the remuneration of an indivic
ual for services covered by the agree
ment amounts which are more or les
than the empioyee tax which would b
deductible therefrom if such remt
neration constituted wages, any repa)
ment to the individual {(except to th
extent otherwise provided in this sec
tion})., or further collection [rom th
individual, In respect of such deduc
tion is a3 matter for settlement be
tween the Individual and the domesti
corporation or such other person a
may be concerned

[T.D. 8145, 13 FR 14021. Dec. 31, 1960. 2
amended by T.D. 7012. 34 FR T6%4. May 1!
196531

136212101481
sidiary.
(a) Prior to August I, 1358.-(1) Fo
the period January 1, 1955 to July 31

Definition of foreign suk
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1956, wmclusive, a foreign corporation is
a forelgn: subsidiary of a domestic cor-
poration., within the meanmng of the
regulations in this part, if—

(i) More than 50 percent of the
voting stock of the foreign corporation
is owned by the domestic corporation.

or

(ii} More than 50 percent of the
voting stock of the foreign corporation
is owned by a second foreign corpora-
tion and more than 50 percent of the
voting stock of the second foreign ceor-
poration is owned by the domestic cor-
poration.

(2) The application of subparagraph
(1) of this paragraph may be illustrat-
ed by the following examples:

Erample !. P, » domestic corporation.
owns 51 percent of the voting stoek of S-1. a
fareign corporztion. $-1 owns 5t percent of
the voting stock of 5-2. a forelgn corpora-
tion. 8-2 owns 51 percent of the voting stock
of 8-3, a foreign corporation. 3-1 and 5-2
are forsign subsidiaries of P for purposes of
the regulations in this part. Sinee neither P
nor S-1 owna more than 50 percent of the
voting steck of 8-3, S-3 Is not a foregn sub-
sidiary of P within the meaning of the regu-
1ations 1n this part.

Erample 2 Assume the same (acis as
those stated in example I except that 25
percent of the voting stock of 8-2 (s trans-
ferred by S-1 to P. P owna no other voting
stock of S-2. Accordingly, after the transfer.
P and S-1 together own more than 50 per.
cent of the voting stock of S-2, but neither
P nor 8-1 alone awns more than 30 percent
of such stock. S-2 censes to be & foreign sub-
sidiary of P when such transfer is effected.

(h) On or arffter August 1, 1356. {1)
Beginning August 1, 1936, a foreign
corporation is a foreign subsidiary of a
domestic corporation, within the
meaning of the regulations in this
part. if—

{1} Not less than 20 percent of the
voting stock of the foreign corporation
is owned by the domestic corporation;
or

(i} More than 50 percent of the
voting stock of the foreign corporation
is owned by a second foreign corpora-
tton and not less than 20 percent of
the voting stock of the second foreign
corporation is owned by the domestic
corporation.

(2) The application of subparagraph
(1} of this paragraph may be (lustrat-
ed by the following examples:
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Erampie 1. P. a domestic corporation owns
20 percent of the voting stock of 5-1, a2 {ar-
elgn corporation. 5-1 is, therefore. a foreign
subsidiary of P. S-1 owns 51 percent and P
owns 15 percent of the voting stock of 5-2. a
toreign corporation. S-2 s alse a foreign
subsidiary of P. and this would be so even if
P owned none of the voting stock of S-2, 8-1
owns 51 percent. 5-1 owns 39 percent, and P
awns 10 percent of the voting stack of 3-3. a
foreign corporation, Since P owna less than
20 percent of the voting stock of S-2 and
less than 20 percent of the voting stock of
§-3, and smince S-1 owns not more than 50
percent of the voting stock of S-3. 8-1 [s not
a foreign subsidiary af P within the mean.
ing of the regulations in this part.

Exgmple 2. Assume the same facts as
those stated in example I except that 4 per-
cent of the voting stock of 5-2 (s transferred
by S-1 to P. After, as well as before, the
transfer of 66 percent of the voting stock of
8-7 is owned by P and S-1 together. After
the transler, however, P owns less than 20
percent and $-1 owns not more than 50 per-
cent of the voting stock of S-2. When such
transfer is effected S-2 ceases to be a for-
elgn submdlary of P for purposes of the reg-
ulations in this part.

(¢} Transfer of slock ownership. The
transfer of the voting stock of a for-
eign corporation which is a foreign
subsidiary of a domestie corporation
within the meaning of section
3121¢1%8) will not affect the status of
the foreign corporation as such a for-
eign subsidiary if at all tlmes either of
the percentage tests stated in section
3121¢1x8), relating to ownership of the
voting stock of such foreign corpora-
tion. is met.

(d) Meaning of "stock’. The term
»stock”, a3 used in the regulations in
this part, haa the meaning assigned by
paragraph (1) of section Ti0l{a). Sec-
tion TT01(aXT) pravides a3 follows:

Src. TI0L. Definitions. (s} When used in
thiz title (Internal Revenue Code of 1854,
where not otherwise distinctly expressed or
manifestly lncompatible with the intent
thereof—

- - ] - L]

(D Stock The termn “stock' Includes
shares in an association, jolnt-stock compa-
ay, oF Lnaurance company.

(T.D. 8390, 24 FR 4321, June 13. 1958]
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§26.2121(149)-1 Domestic corporstion as
separste entity.

A domestic corporation which enters
into an agreement as provided In
§ 36.3121(1)(1)-1 shall, for purposes of
the regulations in this part and for
purposss of section 8413(c)IUCH, re-
lating to speciai credits or refunds, be
considered an employer in its capacity
a5 a party to such agreement separale
and apart from its identity as an em-
ployer incurring lability for the em-
ployee tax and employer tax on the
wages of its own employees. Thus, if a
citizen of the United States performs
services in employment for the domes-
tic corporation and at any time within
the same calendar year performs serv-
ices covered by the agreement as an
employee of one or more foreign sub-
sidiaries named therein, the limitation
on wages provided in section 312lia)
(1) has application separateiy as to the
wages for employment performed in
the employ of the domestic corpora-
tion and as to the remuneration for
services covered by the agreement per-
formed in the employ of such foreign
subsidiary or subsidiaries. All services
covered by the agreement whether
performed in the employ of one or
more than one such foreign subsidiary
are regarded for purposes of the wage
limitation as having been performed in
the employ of the domestic corpors-
tion in its separate capacity as a party
to the agreement. Similarly, any remu-
neration for such services which, if the
services were performed in the United
States, would be excluded from wages
untiess a certain amount of such remu-
neration is paid by s single employer
within a specified period (for example,
remunerstion for agricultural labor) is
regarded, for purposes of determining
whether the domestic corporation
incurs lMability under its agreement
with respect to such remunerstion, as
having been paid by the domestic cor-
porstion in Its separate CADACILY A8 &
party to the agreement. All remuners-
tion received by an employee for serv-
ices covered by the agreement is
deemed, for purposes of the special
eredit or refund provisions contained
in section 6413(¢), to have been re-
ceived from the domestic corporstion
as an employer in its separate capacity
as a party to the agreement.
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§36.3121(1)1100=1 Requirements in resp
of lisbility under sgreement.

To the extent not inconsistent wi
or otherwise provided in, the regu
tions in this part. the requiremer
and duties (relating to identificati
number. account numbers, wage infi
mation statements to employe
record keeping, ete.) imposed on
employer for any period with respe
to the taxes imposed by the Fed#
Insurance Contributions Act a
hereby made applicable to a domes
corporation with respect to its ablls
tions and liabilities, for the sar
period. under an agreement enter
into as provided in § 36.3121(1X1)-1.

§36.312111(10)-2  Identification.

(a) Domestic corporution. A dom
tie corporation which has secured,
is required to secure, an identilicati.
number as an employer having in
employ one cr more individuals in &
ployment for wages ls not required
secure an identification number uncd
the regulations in thia part.

() Employees. Every empiloyee p¢
forming services covered by an agre
ment shall have the same duties in !
spect of an account number A% wWouU
be the case if the employee were Dt
forming services In employment f
the domestic corporation.

#383120(1K10)-3 Returns.

(a) The forms prescribed for use
making returns of the taxes impos
by the Federsi Insurance Contrib
ons Act {except any forma particule
Iy prescribed for use by househoid &1
ployers or by employers flling retur
in Puerto Rico) shall be used by a d
mestic corporation in making retur
of its llabllity under an agreement e
tered into a8 provided
§ 36.3121(1x1)-1. Returns of such
ability shall be made separate a1
spart from any returns required of t!
domestic corporation in respect of tl
taxes lmposed by the Federal [nat
ance Contributions Act. The domest
corporation shail plainly ma
3121(1) Agreement” at the top
each return. esch detachable schedu
thereof, and each paper or docume
constituting & part of the return, fil:
by the domestic corporation pursus
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