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§ 5051. Imposition and rate of tax 

(a) Rate of tax 

(1) In general 

A tax is hereby imposed on all beer brewed or produced, and removed for consumption or sale, within the United States, or imported into the United States. Except as provided in paragraph (2), the rate of such tax shall be $18 for every barrel containing not more than 31 gallons and at a like rate for any other quantity or for fractional parts of a barrel. 

(2) Reduced rate for certain domestic production 

(A) $7 a barrel rate 

In the case of a brewer who produces not more than 2,000,000 barrels of beer during the calendar year, the per barrel rate of the tax imposed by this section shall be $7 on the first 60,000 barrels of beer which are removed in such year for consumption or sale and which have been brewed or produced by such brewer at qualified breweries in the United States. 

(B) Controlled groups 

In the case of a controlled group, the 2,000,000 barrel quantity specified in subparagraph (A) shall be applied to the controlled group, and the 60,000 barrel quantity specified in subparagraph (A) shall be apportioned among the brewers who are component members of such group in such manner as the Secretary or his delegate shall by regulations prescribed. For purposes of the preceding sentence, the term "controlled group" has the meaning assigned to it by subsection (a) of section 1563, except that for such purposes the phrase "more than 50 percent" shall be substituted for the phrase "at least 80 percent" in each place it appears in such subsection. Under regulations prescribed by the Secretary or his delegate, principles similar to the principles of the preceding two sentences shall be applied to a group of brewers under common control where one or more of the brewers is not a corporation.

(C) Regulations 

The Secretary may prescribe such regulations as may be necessary to prevent the reduced rates provided in this paragraph from benefiting any person who produces more than 2,000,000 barrels of beer during a calendar year. 

(3) Tolerances 

Where the Secretary or his delegate finds that the revenue will not be endangered thereby, he may by regulations prescribe tolerances for barrels and fractional parts of barrels, and, if such tolerances are prescribed, no assessment shall be made and no tax shall be collected for any excess in any case where the contents of a barrel or a fractional part of a barrel are within the limit of the applicable tolerance prescribed. 

(b) Assessment on materials used in production in case of fraud 

Nothing contained in this subpart or subchapter G shall be construed to authorize an assessment on the quantity of materials used in producing or purchased for the purpose of producing beer, nor shall the quantity of materials so used or purchased be evidence, for the purpose of taxation, of the quantity of beer produced; but the tax on all beer shall be paid as provided in section 5054, and not otherwise; except that this subsection shall not apply to cases of fraud, and nothing in this subsection shall have the effect to change the rules of law respecting evidence in any prosecution or suit. 

(c) Illegally produced beer 

The production of any beer at any place in the United States shall be subject to tax at the rate prescribed in subsection (a) and such tax shall be due and payable as provided in section 5054(a)(3) unless - 

(1) such beer is produced in a brewery qualified under the provisions of subchapter G, or 

(2) such production is exempt from tax under section 5053(e) (relating to beer for personal or family use). 

§ 5052. Definitions 

(a) Beer 

For purposes of this chapter (except when used with reference to distilling or distilling material) the term beer means beer, ale, porter, stout, and other similar fermented beverages (including sake or similar products) of any name or description containing one-half of 1 percent or more of alcohol by volume, brewed or produced from malt, wholly or in part, or from any substitute therefor. 

(b) Gallon 

For purposes of this subpart, the term gallon means the liquid measure containing 231 cubic inches. 

(c) Removed for consumption of sale 

Except as provided for in the case of removal of beer without payment of tax, the term "removed for consumption or sale", for the purposes of this subpart means - 

(1) Sale of beer 

The sale and transfer of possession of beer for consumption at the brewery; or 

(2) Removals 

Any removal of beer from the brewery. 

(d) Brewer For definition of brewer, see section 5092. 

§ 5053. Exemptions 

(a) Removals for export 

Beer may be removed from the brewery, without payment of tax, for export, in such containers and under such regulations, and on the giving of such notices, entries, and bonds and other security, as the Secretary may by regulations prescribe. 

(b) Removals when unfit for beverage use 

When beer has become sour or damaged, so as to be incapable of use as such, a brewer may remove the same from his brewery without payment of tax, for manufacturing purposes, under such regulations as the Secretary may prescribe. 

(c) Removals for laboratory analysis 

Beer may be removed from the brewery, without payment of tax, for laboratory analysis, subject to such limitations and under such regulations as the Secretary may prescribe. 

(d) Removals for research, development, or testing 

Under such conditions and regulations as the Secretary may prescribe, beer may be removed from the brewery without payment of tax for use in research, development, or testing (other than consumer testing or other market analysis) of processes, systems, materials, or equipment relating to beer or brewery operations.

(e) Beer for personal or family use 

Subject to regulation prescribed by the Secretary, any adult may, without payment of tax, produce beer for personal or family use and not for sale. The aggregate amount of beer exempt from tax under this subsection with respect to any household shall not exceed - 

(1) 200 gallons per calendar year if there are 2 or more adults in such household, or 

(2) 100 gallons per calendar year if there is only 1 adult in such household. For purposes of this subsection, the term "adult" means an individual who has attained 18 years of age, or the minimum age (if any) established by law applicable in the locality in which the household is situated at which beer may be sold to individuals, whichever is greater. 

(f) Removal for Use as Distilling Material.--Subject to such regulations as the Secretary may prescribe, beer may be removed from a brewery without payment of tax to any distilled spirits plant for use as distilling material.

(g) Removals for Use of Foreign Embassies, Legations, Etc.-- 

(1) In general.--Subject to such regulations as the Secretary may prescribe-- 

(A) beer may be withdrawn from the brewery without payment of tax for transfer to any customs bonded warehouse for entry pending withdrawal therefrom as provided in subparagraph (B), and 

(B) beer entered into any customs bonded warehouse under subparagraph (A) may be withdrawn for consumption in the United States by, and for the official and family use of, such foreign governments, organizations, and individuals as are entitled to withdraw imported beer from such warehouses free of tax. Beer transferred to any customs bonded warehouse under subparagraph (A) shall be entered, stored, and accounted for in such warehouse under such regulations and bonds as the Secretary may prescribe, and may be withdrawn therefrom by such governments, organizations, and individuals free of tax under the same conditions and procedures as imported beer.

(2) Other rules to apply.--Rules similar to the rules of paragraphs (2) and (3) of section 5362(e) shall apply for purposes of this subsection.

(h) Removals for Destruction.--Subject to such regulations as the Secretary may prescribe, beer may be removed from the brewery without payment of tax for destruction.

(i)Removal as supplies for certain vessels and aircraft For exemption as to supplies for certain vessels and aircraft, see section 309 of the Tariff Act of 1930, as amended (19 U.S.C. 1309).

§ 5054. Determination and collection of tax on beer 

(a) Time of determination 

(1) Beer produced in the United States; Certain Imported Beer

Except as provided in paragraph (3), the tax imposed by section 5051 on beer produced in the United States, or imported into the United States and transferred to a brewery free of tax under section 5418, shall be determined at the time it is removed for consumption or sale, and shall be paid by the brewer thereof in accordance with section 5061. 

(2) Beer imported into the United States 

Except as provided in paragraph (4), the tax imposed by section 5051 on beer imported into the United States and not transferred to a brewery free of tax under section 5418 shall be determined at the time of the importation thereof, or, if entered for warehousing, at the time of removal from the 1st such warehouse. 

(3) Illegally produced beer 

The tax on any beer produced in the United States shall be due and payable immediately upon production unless –

(A) such beer is produced in a brewery qualified under the provisions of subchapter G, or 

(B) such production is exempt from tax under sections 

(FOOTNOTE 1) 5053(e) (relating to beer for personal or family use). 

(FOOTNOTE 1) So in original. Probably should be "section". 

(4) Unlawfully imported beer 

Beer smuggled or brought into the United States unlawfully shall, for purposes of this chapter, be held to be imported into the United States, and the internal revenue tax shall be due and payable at the time of such importation. 

(b) Tax on returned beer 

Beer which has been removed for consumption or sale and is thereafter returned to the brewery shall be subject to all provisions of this chapter relating to beer prior to removal for consumption or sale, including the tax imposed by section 5051. The tax on any such returned beer which is again removed for consumption or sale shall be determined and paid without respect to the tax which was determined at the time of prior removal of the beer for consumption or sale. 

(c) Applicability of other provisions of law 

All administrative and penal provisions of this title, insofar as applicable, shall apply to any tax imposed by section 5051.

5055. Drawback of tax 

On the exportation of beer, brewed or produced in the United States, the brewer thereof shall be allowed a drawback equal in amount to the tax paid on such beer if there is such proof of exportation as the Secretary may by regulations require. For the purpose of this section, exportation shall include delivery for use as supplies on the vessels and aircraft described in section 309 of the Tariff Act of 1930, as amended (19 U.S.C. 1309). 

§ 5056. Refund and credit of tax, or relief from liability 

(a) Beer returned or voluntarily destroyed 

Any tax paid by any brewer on beer removed for consumption or sale may be refunded or credited to the brewer, without interest, or if the tax has not been paid, the brewer may be relieved of liability therefor, under such regulations as the Secretary may prescribe, if such beer is returned to any brewery of the brewer or is destroyed under the supervision required by such regulations. In determining the amount of tax due on beer removed on any day, the quantity of beer returned to the same brewery from which removed shall be allowed, under such regulations as the Secretary may prescribe, as an offset against or deduction from the total quantity of beer removed from that brewery on the day of such return.

(b) Beer lost by fire, theft, casualty, or act of God

Subject to regulations prescribed by the Secretary, the tax paid by any brewer on beer removed for consumption or sale may be refunded or credited to the brewer, without interest, or if the tax has not been paid, the brewer may be relieved of liability therefor, if such beer is lost, whether by theft or otherwise, or is destroyed or otherwise rendered unmerchantable by fire, casualty, or act of God before the transfer of title thereto to any other person. In any case in which beer is lost or destroyed, whether by theft or otherwise, the Secretary may require the brewer to file a claim for relief from the tax and submit proof as to the cause of such loss. In every case where it appears that the loss was by theft, the first sentence shall not apply unless the brewer establishes to the satisfaction of the Secretary that such theft occurred before removal from the brewery and occurred without connivance, collusion, fraud, or negligence on the part of the brewer, consignor, consignee, bailee, or carrier, or the employees or agents of any of them. 

(c) Beer Received at a Distilled Spirits Plant- Any tax paid by any brewer on beer removed for consumption or sale may be refunded or credited to the brewer, without interest, or if the tax has not been paid, the brewer may be relieved of liability therefor, under regulations as the Secretary may prescribe, if such beer is received on the bonded premises of a distilled spirits plant pursuant to the provisions of section 5222(b)(2), for use in the production of distilled spirits.

(d) Limitations 

No claim under this section shall be allowed (1) unless filed within 6 months after the date of the return, loss, destruction, rendering unmerchantable, or receipt on the bonded premises of a distilled spirits plant or (2) if the claimant was indemnified by insurance or otherwise in respect of the tax.

§ 5092. Definition of brewer 

Every person who brews beer (except a person who produces only beer exempt from tax under section 5053(e)) and every person who produces beer for sale shall be deemed to be a brewer.

§ 5402. Definitions 

(a) Brewery 

The brewery shall consist of the land and buildings described in the brewer's notice. The continuity of the brewery must be unbroken except where separated by public passageways, streets, highways, waterways, or carrier rights-of-way, or partitions; and if parts of the brewery are so separated they must abut on the dividing medium and be adjacent to each other. Notwithstanding the preceding sentence, facilities under the control of the brewer for case packing, loading, or storing which are located within reasonable proximity to the brewery packaging facilities may be approved by the Secretary as a part of the brewery if the revenue will not be jeopardized thereby. 

(b) Brewer For definition of brewer, see section 5092.

§ 5411. Use of brewery 

The brewery shall be used under regulations prescribed by the Secretary only for the purpose of producing, packaging, and storing beer, cereal beverages containing less than one-half of 1 percent of alcohol by volume, vitamins, ice, malt, malt sirup, and other byproducts and of soft drinks; for the purpose of processing spent grain, carbon dioxide, and yeast; and for such other purposes as the Secretary by regulation may find will not jeopardize the revenue. 

§ 5412. Removal of beer in containers or by pipeline 

Beer may be removed from the brewery for consumption or sale only in hogsheads, packages, and similar containers, marked, branded, or labeled in such manner as the Secretary may by regulation require, except that beer may be removed from the brewery by pipeline to contiguous distilled spirits plants under section 5222. 

§ 5414. Removals from one brewery to another belonging to the same brewer 

Beer may be removed from one brewery to another brewery belonging to the same brewer, without payment of tax, and may be mingled with beer at the receiving brewery, subject to such conditions, including payment of the tax, and in such containers, as the Secretary by regulations shall prescribe. The removal from one brewery to another brewery belonging to the same brewer shall be deemed to include any removal from a brewery owned by one corporation to a brewery owned by another corporation when (1) one such corporation owns the controlling interest in the other such corporation, or (2) the controlling interest in each such corporation is owned by the same person or persons.

§ 5415. Records and returns 

(a) Records 

Every brewer shall keep records, in such form and containing such information as the Secretary shall prescribe by regulations as necessary for protection of the revenue. These records shall be preserved by the person required to keep such records for such period as the Secretary shall by regulations prescribe, and shall be available during business hours for examination and taking of abstracts therefrom by any internal revenue officer. 

(b) Returns 

Every brewer shall make true and accurate returns of his operations and transactions in the form, at the times, and for such periods as the Secretary shall by regulation prescribe. 

§ 5416. Definitions of package and packaging 

For purposes of this subchapter, the term "package" means a bottle, can, keg, barrel, or other original consumer container, and the term "packaging" means the filling of any package.
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Sec.  25.52  Variations from requirements.

    (a) Exceptions to construction, equipment and methods of 

operations--(1) General. The appropriate TTB officer may approve details of construction, equipment or methods of operations, in lieu of those specified in this part. The brewer shall show that it is impracticable to conform to the prescribed specification, and that the proposed variance:

    (i) Will afford the protection to the revenue intended by the 

specifications in this part;

    (ii) Will not hinder the effective administration of this part, and

    (iii) Is not contrary to any provision of law.

    (2) Application. A brewer who proposes to employ methods of 
operations or construction or equipment other than as provided in this

part shall submit an application to the appropriate TTB officer. The 

application will describe the proposed variation and state the need for 

it. The brewer shall submit drawings or photographs if necessary to 

describe the proposed variation.

    (3) Approval by appropriate TTB officer. The appropriate TTB officer may approve the use of an alternate method or procedure if:

    (i) The brewer shows good cause for its use;

    (ii) It is consistent with the purpose and effect of the procedure 

prescribed by this part and provides equal security to the revenue;

    (iii) It is not contrary to law; and

    (iv) It will not cause an increase in cost to the Government and 

will not hinder the effective administration of this part.

    (4) Exceptions. The appropriate TTB officer may not authorize an 

alternate method or procedure relating to the giving of any bond, or to the assessment, payment, or collection of tax.

    (5) Conditions of approval. A brewer may not employ an alternate 

method or procedure until the appropriate TTB officer has approved its 

use. The brewer shall, during the terms of the authorization of an 

alternate method or procedure, comply with the terms of the approved 

application.

    (b) Emergency variations from requirements--(1) Application. When an emergency exists, a brewer may apply to the appropriate TTB officer for a variation from the requirements of this part relating to construction, equipment, and methods of operation. The brewer shall describe the proposed variation and set forth the reasons for using it.

    (2) Approval. The appropriate TTB officer may approve an emergency 

variation from requirements if:

    (i) An emergency exists; 
    (ii) The variation from the requirements is necessary;

    (iii) It will afford the same security and protection to the revenue as intended by the specific regulations;

    (iv) It will not hinder the effective administration of this part; 

and

    (v) It is not contrary to law.

    (3) Conditions of approval. A brewer may not employ an emergency 

variation from the requirements until the appropriate TTB officer has 

approved its use. Approval of variations from requirements are 

conditioned upon compliance with the conditions and limitations set 

forth in the approval.

    (c) Automatic termination of approval. If the brewer fails to comply in good faith with the procedures, conditions or limitations set forth in the approval, authority for the variation from requirements is 

automatically terminated and the brewer is required to comply with 

prescribed requirements of regulations.

    (d) Withdrawal of approval. The appropriate TTB officer may withdraw approval of an alternate method or procedure, approved under paragraph (a) or (b) of this section, if the appropriate TTB officer finds that the revenue is jeopardized or the effective administration of this part is hindered by the approval.

(Sec. 201, Pub. L. 85-859, 72 Stat. 1395, as amended, 1396, as amended 

(26 U.S.C. 5552, 5556))

[T.D. ATF-224, 51 FR 7673, Mar. 5, 1986, as amended by T.D. ATF-437, 66 

FR 5479, Jan. 19, 2001]

Sec. 25.297  Brewer's Report of Operations, Form 5130.9.

    (a) Monthly report of operations. Except as provided in paragraph 

(b) of this section, each brewer shall prepare and submit a monthly 

report of brewery operations on Form 5130.9.

    (b) Quarterly report of operations. (1) For calendar quarters 

commencing on or after October 1, 1993, a brewer who produces less than 

10,000 barrels of beer per calendar year may file the report of brewery 

operations quarterly. The report will be filed on Form 5130.9. For the 

purpose of establishing whether a quarterly report may be filed, the 

brewer will determine annual production of beer by adding up the 

quantities of beer produced, water/liquids added in cellars, and beer 

received from other breweries and from pilot brewing plants for all 

months of the previous calendar year.

    (2) To begin the quarterly filing of a Brewer's Report of 

Operations, a brewer will state such intent in the ``Remarks'' section 

when filing the last monthly Form 5130.9 before the calendar quarter 

during which the brewer will commence quarterly filings. A brewer 

beginning business may file Form 5130.9 quarterly if the brewer states 

in the ``Remarks'' section of its initial monthly Form 5130.9 that the 

annual production of beer is not likely to exceed 10,000 barrels.

    (3) If a brewer determines that the 10,000 barrel quantity for a 

calendar year will be exceeded in any month, the brewer shall file a 

Form 5130.9 for that month and for all subsequent months of the calendar 

year.

    (4) The appropriate TTB officer may at any time require a brewer who 

is filing a Brewer's Report of Operations quarterly to file such report 

monthly if there is a jeopardy to the revenue.

    (c) Retention. The brewer shall retain a copy of the Form 5130.9 as 

part of the brewery records.

(26 U.S.C. 5415, 5555)

[T.D. ATF-345, 58 FR 40358, July 28, 1993, as amended by T.D. ATF-437, 

66 FR 5480, Jan. 19, 2001]

Sec. 28.148  Brewer's report.

    The brewer's records shall reflect the quantity of beer or beer 

concentrate removed without payment of tax under this subpart, and the 

brewer shall report the quantity of beer or beer concentrate so removed 

on Form 5130.9. The total quantity of beer or beer concentrate involved 

in all export shipments returned during any reporting period will be 

reported as a separate entry on Form 5130.9.

(Approved by the Office of Management and Budget under control number 

1513-0007)

(Sec. 201, Pub. L. 85-859, 72 Stat. 1334, as amended (26 U.S.C. 5053))

[T.D. ATF-224, 51 FR 7699, Mar. 5, 1986, as amended by T.D. ATF-345, 58 

FR 40358, July 28, 1993]

