paragraph (¢)(6)(i) of this sectian to in-
terest income with respect to certain in-
tercompany obligations the interest deduc-
tion on which is disallowed under section
265(a)(2) *F k*

 kF E K

(iii} Effective date. The third seatence
of paragraph (cH6)(ii)(A) of this section
shatl apply 1o taxable years beginning on
or after the date these regulations are pub-
lished as final regulations in the Federal
Register.

' TE RS
(gj*t*
(5)*:*
Exagmple 1 ¥ * *

% Kk k¥

(d) Tax-exempt income. The facts are
the same as in paragraph {a} of this Exam-
ple 1, except that B's borrowing from S
is allocable under section 265 1o B's pur-
chase of state and local bonds ro which sec-
tion 103 applies and §1.263-2(c) does not

apply. * * *

ok ok kK

Mark E. Matthews,
Deputy Commissioner for
Services and Enforcement.

{Filed by vhe Office u¥ the Felers) Rogmier un May b, 2009,
8:45 w.m,, and publithed in the isaue of the Federal Register
Tor May 7, 2004, 65 RR. 25535)

Election of Aiternative Deficit
Reduction Contribution

Announcement 2004-43

This aunouncemcnt provides guidance
on the notices that must be given by an
cmployer to plan participants and their
beneficiaries and to the Pension Benefit
Guaranty Corporation (the *PBGC”) if
the employer elects the alternative deficit
reduction contribution under § 412(1%12)
of the Intecnal Revenue Code (the “Cade’')
and section 302(d)(12) of the Employee
Retirtement Income Security Act of 1974
{"ERISA”), as added by section 102 of the
Pension Funding Equity Act of 2004, Pub,
L. 108-218 (“PFEA’04™). This announce-
ment also sets forth timing requirernents
for the election,

2004-21 L.R.B.

I. Background

Section 102 of PEEA'04, which
was enacted on April 10, 2004, added
§ 412((12) to the Code and section
302()(12) to ERISA. Section 412(1)(12)
of the Cede permits certzin employers
who are required 1o make additional con-
tributions under § 4 1 2(1) to elect a reduced
amount of those eoniributions (“alterna-
tive deficit reduction contributions™) for
certain plan years. An eraployer is eligible
to make such an election if it is (1) a com-
mercial passenger airline, (2) primarily
engaged in the production or manufacture
of a steel mill product or the processing
of iton ore pellets, or (3) an organization
described in § 501(c)(5) that established a
plan on June 30, 1955, to which 8§ 412 uow
applies. On April 12, 2004, the [nternal
Revenue Service (the “Service™} issued
Announcement 2004-38, 2004-18 LR.B.
§78, which provides guidance for making
the election for an alternabve deficit re-
duction contribution. ‘

Section 302 of ERISA contains mini-
mum Funding standard regquirements that
are paralle]l to those under § 412 of the
Cnde, and section 302(d)(12) of ERISA
provides an clection that is ideptical to
the election under § 412(13(12) of the
Caode. Moreover, section 302{d)(12)(Ej of
ERISA requires an employer that elects an
alternative deficit reduction comribulion
under section 302(d)12) of ERISA and
§ 412(1)(12) of the Cude for any year to
provide certain notices to the participants
and bepeficiarics under the plan and o
the PBGC. The notices must be provided
within 30 days of the filing of the election
for such year, and the written potices of the
election mnst specify various information,

Section 302(d)(1ZXF) of ERISA as
added by section 102(a) of PFEA’04 aun-
thorizes the Secretary of the Treasury to
prescribe the thme and manner of making
an alternative deficit reduction contribu-
tion election. [n addition, under section
101 of Reorganizarion Plan No. 4 of 1978,
1979-1 C.B. 480, the Secretary of the
Treasury has sole interpretive authority
{except for certain matters not relevant
here) uver the subjoct matter addressed in
this announcement.

Section 102(d) of PFEA'04 amended
section 502(c)(3) of ERIS A to provide that
if an employer fails 10 provide the required
notices on a timely basis to a participant or
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beneficiary, or to the PBGC, that employer
may be liable to such participant or benc
ficiary or to the PBGC, in the discretion of
the court, fur a penalty of up to $100 a day
from the date of the fajlure, or such other
relief as the count deems proper.

II. Required Notice to Participants and
Beneficiaries

A. Explanativn of Context—Pursuant
to section IO I2NENT) of BRISA, an
cmployer that elects an alternative deficit
reduction contribution must provide writ-
ten notice of the election to sach paftici-
pant and to each beneficiary under the plan
(“the participant notice’”) and must explain
the context in which the information set
forth in section [1.B. of this announcement
is being pravided. This requirement to ex-
plain the context is satisfied if the notice
inchudes the following information:

“As permitted under a new law
called the Pension Funding Equity
Act of 2004, Pub. L. 108-218
(“PFEA'04™), lenter aame of carmpo-
ration] has made a special election that
reduces the amount of coniributions
thas are reguired 1o be made for [enter
plan year] to Lenter hame of pension
plan]. The election was made on [en-
ter date of election). The following
information is being provided to you
pursuant to the new law.”

B. Information Required in Notice to
LParticipants and Beneficiaries—Pursuamt
to section 302(d)(12)(E)(i) of ERISA, the
participant notice must alse include the in-
formation described in this Section ILB.

l. Due Date of the Alternative Deficit
Reduction Contribution and Amount by
Which Required Congribution is Reduced

The paricipant notice must specify the
following information with respect to the
due date and the reduction in required
contributions resulting from the alterna-
tive deficit reducton contribution election
for the plan year:

a. The amount of the required mini-
mum contribution under § 412 of the Code
for the plan year for which the alternative
deficit reduction contribution election was
made, calenlated taking into account that
election;

h. The amount of the required mini-
mum contribution under § 412 for the plan
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year for which the alternative deficit re-
duction conmribution election was made,
calculated without taking into account the
election;

¢. The due date of the required mini-
mum contribition under § 412 far the plan
year for which the alternative deficit re-
duction contribntion election was made;
and

d. If the electing emplover is required
to make quarterly contributions to the plan
for the plan vear for which the election
is made, the aggregate amount of the re-
quired minimtam contribution under & 412
for the plan year that is required to be paid
in quarterly installments (calculated taking
into account the election).

The emplayer may provide ceasonable
estimates of the amounts described above,
and the participant notice may also specify
the amount and date of any contributions
that were made for the plan year prior to
the date of the participant notice.

2. Benefits Eligible for Guarantee and

Limitations on Guarantee

The participant notice must include
a description of the benefits under the
plan that are eligible for guarantee by
the PBGC, an explanation of the limita-
tions on the PBGC's guarantee and the
circumstances in which the limitations
apply, including the waximum guaranteed
monthly benefits that the PRGC would
pay if the plan terminated while under-
funded. This requirement will be satisfied
it an employer includes in the participant
notice the text from the portion of the
mode] notice in Appendix A to 20 CFR
Part 4011 that is found under the heading
“PBGC Guarantees.”

C. Method of Delivery

The delivery requirement for the partic-
ipan! notice is treated as satisfied if the par-
ticipant notice is mailed to the last known
address of each participant or beneficiary,

111. Required Notice to PBGC

Pursuant ta section 302(d)(12)(EXiii}
of ERISA an employer electing an alter-
native deficit reduction contribution must
provide the information described in this
section,
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A. Due Date of the Alternative Deficit
Reduction Comribution and Amount
by Which Required Contribution Was
Reduced

This PBGC notice must include the
information regarding the contribution
amounts and due dares set forth in the
description of the participant notice in
section ILB. 1. of this announcement.

B. Time to Restore Plan to Full Funding

The PBGC notice must include the
number of years it will rake to restore
the plan to full funding if the employer
only makes the required minimum con-
tributions. For this purpose. a plan will
be considered to be in full funding for a
plan year if, for the plan year, the plan is
subject 10 the full-funding limitation of
§ 412(cX7), taking into account the 90%
averride of § 412(c)}7)E).

The projection of when the plan
will be in full funding must be .based
on reasonable actuarial assumptions
and, for plan years begioning in 2006
and later years, must reflect the inter-
est rate nules (§8 412(bY3MIiHII) and
412@)(THC)(H(INY) that are applicable for
plan years beginning after 2005, In addi-
tion, the PBGC notice must also include
the required minimum confributions that
form the basis of the projections for the
plan year of the election and each of the 4
subsequent plan years.

C. Comparison of Underfinded Amount
weth Capitalization

The PBGC notice must include (1) the
amount by which the plan is underfunded
and (2) the capitalization of the employer
making the election.

Far purpases of providing the amount
by which the plan is underfunded, the
PBGC notice must include the plan’s ter-
mination liability as of a date within the
most recently ended plan year and the
market value of plan assets as of that date,

[n the case of an employer whose stock
is publicly traded, the capitalization of the
employer 15 the product of the number of
ourstanding shares of stock and the mar-
ket price per share. In the case uf any
other employet, the capitalization informa-
tica required to be shown is the follow-
ing: (1) the fair market value of total as-
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sets, (2) total liabilities, (3) stockholder eq-
uity (deficit), (4) paid-in capital, and (5) re-
tained earnings (accumulated loss).

The capitalization information should
be shown as of the same date for which
the underfunded amount in the paragraph
above is specified. If, however, the cap-
itatization information is not available as
of such date, capitalization information as
of the end of the most recently ended fiscal
year of the corporation may be substituted.

Method of Delivery

The delivery requirement for the PRGC
notice is set forth on the PBGC’s website
at www.pbgc.gov.

LY. Time For Making Election

Puarsuant to the authority contined in
section 302(d}(12)(F of ERISA, and sub-
ject to the wansition rule in Section V of
this announcement, an election 0 make
the alternative deficit reducton contribu-
tion for any plan year must be made by the
end of the first quarter of that plan year.

Y. Transition

Notwithstanding the requirement to
make an clection by the end of the first
quarter of the plan year, the following
transitional mles are applicable. If an
employer makes an alternative deficit re-
dugction contribution election on or before
June 30, 2004, that election will be deemed
timely for the plan year that begins during
calendar 2004. In addition, if an employer
issues a PBGC nofice for a plan ou or
before June 5, 2004, the PBGC will treat
the PBGC notice as timely issued.

YI. Paperwork Reduction Act

The collection of information contained
in this announcement has been reviewed
and approved by the Office of Manage-
ment and Budget in accordance with the
Paperwork Rednction Act (44 U.S.C.
3507) under control number [545—1884.

An agency may not condnct or sponsar,
and a person is not required to respond
to, a collection of information unless the
collection of information displays a valid
control number.

The collection of information in this
announcement is in sections O and TIL
This information is required to meet the
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requirements of section 102 of the Pen-
sion Funding Equity Act of 2004 to moni-
tor and make valid determinations with re-
spect to employers that elect an alterna-
tive deficit reduction contribution for cer-
tain plans. As a result of such elections, an
employer’s deficit reduction confribution
for certain plans will be based on amounts
specified under § 412(1}12) of the Code.
If an employer does not give timely no-
tice of an election to make a deficit reduc-
tion contribution {including all of the re-
quirements described above), a court may
in its discretion impose a penaity. The
likely respondents are businesses or other
for-profit institutions, and nonprofit insti-
tutions.

The estimated total annual repocting
andfor recordkeeping burden is 12,000
hours,

The estimated annual burden per re-
spondent/recordkeeper varies from 20 to
100 hours, depending on individual cir-
cumstances, with an estimated average of
60 hours. The estimated number of re-
spondents and/or recordieepers is 200,

The estimated frequency of responses is
occasional.

Books or records relating to a collection
of information must be retained as jong
as their contents may become material in
the administration of any internal revenve
law. Generally tax returas and tax return
infarmation are confidential, as required
by 26 US.C. § 610},

VII. Effect on Other Documents

Announcement 2004-38, 2004-18

E.R.B. 878, is madified.
Drafting Information

The principal authors of this an-
nouncement are James E. Holland and
Michae! Rubin of the Emplayee Plans,
Tax Exempt and Government Entities Di-
vision. Mr, Holland may be reached at
1-202-283-9699 and Myr. Rubin may be
reached at 1-202-283-9888 (not toll-free
numbers),

2004-21 \.R.B.

Application of Sections
265{a}{2) and 246A in
Multi-Party Financing
Arrangements; Request
for Comments

Announcement 200444

AGENCY: Internal
{IRS), Treasury.

Revenue Service

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The IRS and Treasury De-
partment are soliciting comments and sug-
gestions regarding the scope apd details
of regulations (REG-128572-03) that may
be proposed under section 7701(f) of the
[nternal Revenue Code to address the ap-
plication of sections 265(a)}2) and 246A
in traasactions involving related parties,
pass-through entities, or other intermedi-
aries.

DATES: Written or electronic comments
must be submitted by August 5, 2004,

ADDRESSES:  Scnd  submissions to
CC:PA:LPD:PR (REG-128572-03}, room
5203, Internal Revenue Service, POB
7604, Ben Franklin Station, Washing-
ton, DC 20044, Submissions may be
hand delivered Monday through Friday
betweea the hours of 8 a.m. and 4 p.m.
to: CC:PA:LPD:PR (REG-128572-03),
Courier’s Desk, Internal Revenue Service,
1111 Constitution Avenue, NW, Wash-
ington, DXC or sent electronically, via
the IRS [nternet site at www.irs.gov/regs
or via the Federal eRulemaking Por-
tal at wwwregulations.gov (IRS and
REG-128572-03).

FOR FURTHER  INFORMATION
CONTACT: Concerning submissions,
LaNita Van Dyke, (202) 622-7180; con-
cerning the notice, Avital Grunhaus, (202)
622-3930 (not toll-free numbers),

SUPPLEMENTARY INFORMATION:
Background

Section 163(a) generally allows a de-
duction for all interest paid or accrued

within the taxabie year on indebtedness.
Section 265¢a)(2), however, provides Uiat
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no deduction shall be allowed for interest
on indebtedness incurred or continued to
purchase or carry obligations the interest
on which is wholly exempt from Federal
income taxes.

Generally, section 246A reduces the
dividends received deduction under sec-
tion 243, 244, or 245(a) to the extent that
the portfolio stock, with respect to which
the dividends are received, is debt-fi-
nanced. Stock is treated as debt-financed
if there is indebtedness directly attribut-
able to the stock investment,

Section 770U(f) provides thar the Sec-
retary shall prescribe such regulations as
may be necessary or appropriate tw prevent
the avoidance of the provisions of the In-
tetnal Revenue Code that deal with (1) the
linking of borrowing to investment, or (2)
diminishing risk, through the use of related
persons, pass-thr entities, or other inter-
mediaries.

Concurrent with the publication of this
advance notice of proposed rulemaking in
the Federal Register, the IRS and Trea-
sury are issuing Rev. Rul. 200447,
2004-21 LR.B. 941, which provides
guidance on the application of section
265(2a)(2) to disallow a portion of interest
mcurred by one member of an affiliated
group when it twansfers borrowed funds
to another member of the grotip that is a
dealer in tax-exempt bonds. ln the cir
cumstances described in Siruations 1 and
2 of that ruling, the funds borrowed by one
member are directly traceable to the funds
the borrowing member transfers to the
dealer member. Under Rev. Proc. 72-18,
19721 C.B. 740, the application of sec-
tion 265(a}(2) to these facts requires a
determination of the borrowing member’s
purpose for incurring er continuing gach
item of indebtedness. The revenue mling
holds that the purpose of the borrowing
member is determined by reference to the
use of the borrowed funds in the business
of the dealer member to whom the funds
are made available. This conclusion is
based on M Enterprises International v.
Commissioner, 75 T.C.M. 1948 (1998),
aff’d per curiam, 183 F3d 907 8™ Cir.
1999). The result is a disallowance of
the borrowing member's interest expense
under section 265(a)2).

In R Enterprises, a parent and a sub-
sidtary were members of the same con-
solidated group of corporations. The
subsidiary declared a dividend and, a few
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