Ofsce of Chief Counsel, Internal
Kevenue Service, 1111 Conslitution
Avebue NW_ Washingion, DC 20224
tatention: CC:DOM:CORP:S) or
talephone 202-622-7550 {not & 10))-free
number).
SUPPLEMENHTARY IHFORMATION:
Paperwork Reduction Adt

" The collection ol information
contained in these Jinal reguletions has
been reviewed and approved by the
Olfice of Management and Budget in’
accordanco with the Paperwork
Reduction Act {44 U.S.C. 3504(h)) under
control number1545-1345. The
estirnated Anpual burden per respondent
varies from 0.05 to 0.2hours depending
on individual circumstances, witb an
estimated avesage of 0.1 hour,

These estimates are spproximations of
the average time-expecied-o be
necessary for a.colleciion of
information. They are based on such
information.as is available {0 the
Internal Revenue Service. Individual
respondents may reguire more or less
time. depending-on their particular
drowmnslances, ‘ ,

Comments conceming 1he accuracy of
thizburden estimaste and suggestions for
reducing this burden should be direcied
1o the Intesnal Revenue Servics, Attn:
1RS Reporis Clearance Officer, TP,
Washipgion, DC 20224, 2ad tothe
Office of bianagerent and Budget,
Attention: Desk Gfficer Jor the
Depariment of the Treasury, Office of
Information and Regulatory Alfairs,
Washington, °C 20503.

Background - )
" This fozument contains final and
temporzry regulations 1o be added 1o the
Income Tax Reguletions (26 CFR part 1)
unde: section 382 of the Intemnal
Revenue Code. Tre finz] regulotions
provide exceptions to the rujesof the
temporzry regulations thal reguire the
segregzlion of public proups aher
issuznces of stock. Proposed regulations
on this suvjezt wereset forth in & notice
of proposes rulemaking published in
\he Federal Register on November 5.
1952157 ¥R 52738). The IRS received
public commenits on the proposed
reguiztions and held & public heesing on
Feoruery 2, 1993, Having considered the
comsaenis end {he satements made ot
the heering, the IRS end the Treasery
Depzroment adopt Lhe proposec
regulztions as revised by this Treesury
decision.

Explznalion of Provisions

Tbe final regulations sdops Lhe
exce; s 10 the sepregation rules
proviced in the proposed reguleiions,

with the clarificalions and revitions
described below.

T A. Application of Cosh lssuonce

Excepuon to lssuances for both Cesh
and Noacash Consideration

The proposed regulations would hove -

excepled from the seprepation rules &
portion of stock issued by a loss
corporation “for cash.” The proposed
regulations would hove provided-that
two or more related issunnces are
trested ps 8-singie issuance.

. Commentators requested clarification of

whetherthe cash issuance exception
epplies ween s loss corporalionissues
stock for w.zsh and, -sither in the same-
issuance o in o separate but related
issuance, alro issues stodk Tor )
congidartion otherthan cash, !
"The final repulations clerify tha! the

cash jssunnce txceplion appliesif.aloss -

corporation issues steck solely for cash.
A share of stoca is npot issued solely Tor
cash, il 25 2 condition o7 acquiring that
share for cash, the aca. wor is required
Lo purchase olher swock ior
consideralion-other than cash.

B. Stock Issued Upen the Exercise of
Ripghts Distributed Pro Rolo'to Existing
Shcreholders ‘

Tie proposed regulations would have
required ¢ loss corporalion 1o Lake into
account subsequent transfers of any
option issued.on-or afier November 4,
1952 {including transiers des—iped in
51.382-2T{R)(s}xi}. in applyinp tin
actual knowiedge-exception 1o the
sepregali.nrules-ondhe exercise of the
oplions. It was intended tha: ope-ation
of the.segregation rules onthe exercise
{or deemed exercise) of transferable
options issped pro rata to s .areholders
be the same.as 1be operalicu of the rules
on a stosk.oflering.

To fully effeciuzte this irtent, the
final repulations provide taat, if
transferabie oplions are issued to more
than one public proup, § 2.282~
2TINR2NGE)F) does not 2pply 1o reat
onLons as exerciseJ pro 2z by pach
public group that ecquired the oplions.
. Effeclive Dote

A5 proposed the regulations would

-Lave zpplied 10 issurnces of sipck in
taxable veers endingr. oreher
November £, 1992.1he dele on whizh
the IRS filed ihe propossd regulelions
with 1nv Federal Register. Taxpeyvers
would hiave been eliowed 1o elex to
2pply the rulesof the proposed -
repuialions to prior lexebia vears.

Commenizic:s. guestions. the
mandatory zpplication of the proposed
regulations to-siock issuances ocTuming
prior 1o she filing of the proposed
repalationg. The BS=ac e Treasury

Depanment sgree Lhat the regulations,
sliould not manasiorily sppiy 1o &
trunsaction the! occurred belore the
vaxpayer hed notice of the proposed
regulations. Therelore, the final
regulotions generally apply 1o issubnces
of stock in taxable-years beginning on or
sfier Noveinber 4, 1992, Texpayers may
elect, however, 1o opply the rules of the
final regulations (o issuanves of slock
occurring in taxeble years beginning
prior lo November-4, 1952,

The hinal reguln'lionsnlsu contain s

- special effeclive date Jor dne rule

relating 1o-stock issued on the exercise
of certain oplions described in B. of 1his
prea:nble. ThisTule genernllyzpplies1o
siock issued on ihe exercise of oplions
issued on or.afier November 3, 1992,
unless the option wat issved under s
trunsitional rule previously published ia
Notice 92-54,1992-2 C.B. 384, '

D. Application of the Regulalions ¢

Form Credi Sysiem Institutions

A commentator suggesicd that the
regulations should conlain 2 provision
exempling Farm Credit Sysiem -
institutic, = Irom the appleation of the
seprezation rules. Exemption of FCS
institutions from iht applization of the
segregalion rules is bayond the scope of
these rey vlations. The Service and \be
Treasury Deparimen! are sludying the
application of the segregelion sules o
FCSinstitulions. .

Special Analyses

It hasbeen determined that these
regulations are nol inajor rules es
definzd in Executive Order 12291,
Therciore, ¢ Regulatory Impzct Analysis
is not reguired. liheselsobeen
delecmined that seclion TLI70} of the
Administrative Procedurt 421 (5 U.S.C,
chapter 5} and the Segulaiony Fieuibiliy
L2 {5VU.S.C. cheriar6) donot apnly to -
these vegulaions, end, thevx{ore.a
Repulajon: Flesiniliy Anuoveis is pol
reczized. Pursuanl to sessn 7BOS(H of
the Internal Revenue Codt, the nolice of
proposed rulesaiing was subm:tied 1o --
the Chief Counse! Jor Advecaty of the

-Smal Busipuzz Adminisiretion for

cOMMEDt OR il5 1mpad) on sl
business.

Dradiing Injormenon

The principal puthor of wbese .
regeleiions is Roberte F. Mann, Oize of -
the Assiziont Chie! Counsel [Comcrate),
Imermal Revenve Service. However,
o:ker pessonnel from the IRS enc
Treasury Depeniment penlicipated in
theis development,



" List of Subjects
26 CFR Part 1

Income taxes, Reporiing end
recordkeeping requirements.

26 CFR Pari 502

Reporting and recordkesping
requirements,

" Adoption of Amendments to the
Regulations
Accordingly. 26 CFR parts 1 and 602
are amended as. follows;

PART H-INCOME TAXES

. -Paragraph L The authority citation '
for part 1 continues o read in part as -
" foliows: - ’

Aunthorily: 26 US.C. 7805 * * * Seclion
1.352-1 also ssusd under 26 U.SC. 38Z{m).

L x L] * *

Par. 2. Section 1.34.2-1 js amended by
revising the entries for §1.382-3 (b}
through {j), to read as follows:

§1,382-1 Tnble of contants.

K L L] L .

§1.362-3 Definitions and ruies relating to o
S-perzent sbqtbddm . S

L - - LR ]

, [b) through (i) [Reserved]

(i) Modification of the segregation rules of
§ LIEZ~2T(j) 2Hii) in the case of certain
issuances of gock,

(1} latrod dgion.

(2) Sm2} issuzace exception.

{i) In genemel.

(ii} Small issuance defined.

(3} Small issupnce limitatinn,

(A}ln general -

(B} Class of stock defined.

10 Adjustments fo- stock splits end similar
transaciions ’ ’

(D} Exceptior

[iv) Shorn taxable yeass.

(3) Other issuznees of stock for cash,

{i} s peneral

(i} Sodely ioc cash.

{A} 1o gensral

{B) Re..1ed issvances. -

liii) Cocsdination with paragraph (2] of
this section. .

{4) Limitation on exerzpled stozk.

[5) Proportionate acqrisition of exexmpred
oo

(i) in genes:..

{ii) Actua! yoowledge of greales
overjapping owaerskip.

(6) Exception for equity structure shifis,

(7} Trensitory owzesship by vaderwriter
disrezardadl. |

(&} Coaveain related issuznces,

{8} Appliratios 1o opbiong. .

{10) lssnance of stock purvuas! to the
exercise of cermain options.

(11) Application to Ers? tic: acd bigher Lier
entites

(12) Certain non-stock ovnership interests.

{13) Exzmples.

{14] Efleclive date.

[i} lo peneral..

[u) Effactive date for parag=aph (110} of
this section.

(iif} Election to epply this paregraph ()
revpactively.

{A) Election.

{B) Amended returns,

{C) Revised infommation staltments.,

L[] - w L -

- Par. 3. Seclion 1.382-2T is amended

1

1. Adding & sentence to the end of the
concluding text of parsgraph

GADEBNBH).

2, Adding a senlence to the end of

" paragraph G)(2)EHDND).

3. Adding e sentence {o the end of
paragraph (ji{2)i(FN1). -
4. The additions read as follows:

- §1.382-2T Dawrminatdon of awnsrsblp

chanpo underssction 382, us amanded by
the Tax Reform Act of 19856 (tsmporary).

U} - a ow

(2] - * B

[iﬁ;. " A w

By~ * *{n)* -~ .
* r * See §1.362-3(j) for exceptions to
the segregalion rules of this paragraph
(H2HENBN ). .

- L - -

)% * *(1)* * * See §1.382-3()8)

for rules ralating to this paragraph
D(2) (1D},

(F]™ *~ ={1* * ™ See §L382— .
3{jH30) for ex excepiion to the
applicetion of the rule of this paragraph
HH2)1{F){1) to fock issued on the
exercise of & transferable option.

: L] = L L L3

Par, 4. 1n § 1.382-3, paregreph (j) is
added to read as follows: ’

§1.282-3 Definitiona and rules relatlng to
& 5-porcent shershoider,

(i} Modificc -on of the segregation
rules of § 1.2&2-2 TN 2)(iii} in the case
of cextain issuanees of stock—{1)
Introdustion. This paregraph {j)
exempts, in whole or in part, certain

" issuences of stock by & Joss corporetion
. otz the secregatica rules of § 1,382

2T15:2)(iii)iB). Terms and nomenclature
used in this peragept: {j), and not
othensise defined nereiz, heve the sams
Ioenings as in secUoD 382 and the
regulations therevader.

{2) Small issuance exception—i) In
penercl. Section 1.382-2T{j){2}ii})(B)
does not epply 'o & small issnance (as
defined in pera-—aph ()(2)(ii) of this
seT 10D}, excep! to the exient the! the
tole, amount of siock issued in that
issuznce and ell other small issuences
previously made ip the same texabie
year (determined in each cese on
issuance) excesds the smell issuanca

limitation. This paragraph (j}{2) does not
apply 1o an issuancs of stock that, by
ssell, exceeds the small issuance
limitation.

{ii) Small issvance defined. Small
issuance means an issuance {other than
en issuance described in paragraph (j)(6)
of this section) by the loss corporation
of an amount of stock not exceeding the
small jssuance limitation. For purposes
of this paragraph (j{2){ii), all stock
issued in the issuance is taken into
account, including stock owned
immedislely after the issuence by & 5-
percent shareholder that is not a direct
public grovp. N

{iii) Small ixsuonce limitation~(A) In
general, For each taxable year, the loss
corporation may, al its option, apply
this paragraph (j)(2}—

(1) On a corporation-wids basis, i..
which case the small issuance limitation
is 10 percent of the total value of the

" loss corporation’s stock outstanding at

the beginnirg of the taxable year
{excluding the value of stock describad
in section 1504(a}4)); or .

{2} On a class-by-class basis, in which
case the smell issuance limitation is 10
perce2t of the number of shares of the
class outstending at the beginning of the
taxable ypar. :

{B) Class of stock defined. For

" purposes of this paragrapk (}(2)(iif), &
_class of stock includas all stock with the

sems material terms. |

(C) Adjustments for stock splizs and
similor tronsactions. Appropriste
adjustments to the pumber of shares of
a class outstanding at the beginning of
& taxable year must be mada to take into
eccount any stock split, reverse stock
split, stock dividend to which section
303{a) applies, recapitalization, ot
similsr ensaction ocourring during the
taxable year.

{D} Exception. The loss corporaticn
mey not apply Lhis paregreph (j3(2)(ii)
on s class-by-cless basis if, during the
taxable year, more than ane class of
stock is issued in a single issusnce {or
in two or more issuences that £re treated
as & single issuance under paragraph .
()8)H1) of this section).

(iv} Short taxclie yeors. In the case of
& taxable vear thel is Jess than 3565 days,
the small issuanz¢ jimitation is reduced
by multiplying it & & fraction, the
numerator of which is the number of
days in the taxable vee:, enc the
denomincor of which is 355.

(3) Other issuances of stock for cosh—
(i} In general. H the loss corporetion
issues stock solely for cesh, §1.382~
2F(j32)E:)B) does pot epohy 1o such
stock in £n emoun! eque! (es
percentage of the tote! s2uck issued) to
ope-half of Lhe aggrepate percertage
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ownership interest of direct public

oups immaedisiely bolore the issuance.

(ii) Soivly for cash—{A) In peneral. A
share of stock iz rot issued sololy Jor
cash if—

- (1) The scquiror, as  condition of
- " acguiring thet share for cash, is required
- 4o purchase other stock for .
consideration othor then casb; or

{2) The shars is acquired upon the

‘- pxercise of an option thel was not issued
- -galely for cash or was not distributed
with Tespect 1o stock. - o

{B} Related issuances. Paragraph’
{j}{8}i) of this section {relating 10 the
trestment of one or more issuances ot &

. singls issuance) does not zpply in

- determiring whether stock is issued
solely for cash. _
. {iil) Coordination with paregroph
(j}2}] of this section. This paragraph . .

{i){3) does not apply 10 2 small issuance
exemplod in whols from §1.382~
2T(j)2){iii)B) uncer paragraph {(j)(2) of
this seztion. In the cese of & small .
issuance exempted in parl from § 1.382—~
2T{)2)(ii5){£) under paragraph (§)(2} of
this section, this peragraph {j}{3) epplies

- only 1o the portion of the issuance nol
so exempled, and that portion is treeted
as ¢ separsle issuance for purposes of
s paragraph (j){2)L

{) Limitation en exempted stock, The

" totel arnount of stock thst is exempted
from ti.¢ epplication of § 1.382-
2T(){2X1ii}"3) under paragraphs {(j)(2)
end {j}:2" ol this seciion cannot exceed -
the totzf wmournt of stock issued iz the
issuznce less the amount of that siock
owned by a 5-percent shereholder (other
ihan a direct public group) immedistely
giier e issvance, Except to the exient
that the Joss corporation bas sctual
knowledge tc the contrary, any increase
is the emount of the loss corporation's
siock owned by 2 5-percent sherehoider
oo tke day of the issuance is considered
1o be etiributzble to an acquisition of
siock in the issuance.

(3} Proportionate acquisition of |
exempled stock--{(i) In genercl, Each
ditect public Troup that exists
immediately before an issuance to
whick paregraph (j)(2) or {§3{2) of this
secion applies is Ueated es acquiring its
proporionate share of the amouni of
siock exernpted from the zpplication of

1.22-2T{P{2}iii}{B) unaer paregraph
[ii2) or (jH3} of this seciion.

{if) Actuel knowledge of grecter
overlcpping ownership. Unde: the last
sextence of § 1.382-2T(k)}2), the loss
corporation may treat direct public
groups existing immediately before en
issuznce 1o which paregraph [ji2) or
{i(3) of this section zpplies es acouviring
in tbe eggregate wore stock thexn the
emount determined under paragraph
(5)(5Ki) of this section, bul only if the

loss corporstion actusliv knows that the
aggregate amount scguired by these
'groups in the issvance exceeds the
amount so detarmined,

{6} Exception for equity struciure
shifts. This parsgraph {j) does not apply
Lo any issuanco of siock in &n equity
structura shift, excep! thel paragraph
(1(2) of this section apuliss (if its
requirements are metj o the issuance of
stock in 8 recapitalization under saction
368(2)(1)(E).

(7) Tronsitory ownership by
underwriter disregarded. For purposes

-0l §1.382-2T(g){1)} and [j}, znd this

parsgraph (j), the rensitory ownership
of stock by an underwriter of (ke
issuance is disregarded.

(8) Certain related issuances. For
purposes of this paragraph (j}, two or
more issuances (including issuances of
stock by first tier or higher lier entities)
are troaled ss a single issuance ifw—

(3) The issuances occur at
approximalely the same time pursuant
to the same pian or errangement; or

(3i) A principal purpose of issuing the
stock in separate issuances rather than
in & single issuance is 1o minimize or

evoid an owne; shift under the rules of

this paragraph {j}.

(9) Applicotion to options. The
principies of this paragreph (j) apply for
purposes of epplying § 1.382— :
2T{(2)Mii} (D) (releting to the deemed
acquisition of siock £s a resull of the
ownership of an optien).

(10} Issuance of stock pursuant lo the
exercise of cerlain options. If stock is
issued on the exercise of a transferzble
oplicn issued by the loss corporetion,
§1.382-2T(j){2)(i3i){F) does not apply
ang, in epplving the las! senience of
§1.362-2705:)(2) e loss corporstion
must take into account any transfers of
the option {includ:ng transfers
describec in § 1.382-2T(h)(4}(xi)}
Therefore, even if ransierable options
are distributed pro rete 10 members of
exising publiz groups, the actual
knowledge exception of §1.382-2T(k)(2)
applies only to the extent that the Joss
corporalion sclually knows that the
persons acquiring stock on exercise of
the options are members of & pre-
existing public group. Moreover, if
transfereble oplions are issued 1o more
iha= one public group, + 1.382~
2TIN2)YiN){F) does pot epply 1o teat the
oplions s exercisec o reia by each
such public group es the oplions ere
actuelly exercised.

(11) Application to first tier end
higher tier entities. The principles of
this peragraph {j) epply to issuances of
stock by a frst Uer entity or & higher Uer
entity thal owns 5 percent or more of
ibe }oss corporation’s stock {determined

without regard 10 § 1.382-
ZT(h)2)(i}iA)).

(12} Certain non-stock ownership
interests, As the context may require, a
non-stock ewnership intesest in an
entity othsr than & corporation is \reated
as stock for purposes of this paragraph

{13) Examples. The provisions of this
paragrapk: (j) are illusirated by tie
following exsmples:

Example 1. {i} L corporation {s a.calcndc:
your Woxpes, -r. On January 1, 1994, L Las |

- 1,000 shares of a singlo class of common

stock outlstanding. sll of which sre owned by
» single direct public growp {(Public L). Cn
Fobruary 1, 1994, L lssves Lo employees as
compensation 60 new comrnen shares of the

sams class, On May 1, 1994, L issues 50 new

common shares of the same class solely for
cash. Following each issuance, L's stock is
ownod entirely by public sharshoiders. No
other.changes in the ownership of L's stock
occur prior o May 1, 1994. L chooses to
delermine its small issuance limiiztion for
1994 oa a class-by-tlass basis under
paragraph ({H2)(i51){A)2) of Lhis seclion.

(i1) The February issvance is a small
issuance becauss the number of shares issued
(60) does not exceed 100, the small issuasce
limitation {10 percent of the number of
common shares ouisiznding on January 1,

1994). Under paragraph [j)(2) of this secnon, -~

the segregation rules of € 1.383-
2T} 2)3i1)0} do not apply 1o the Febroe:
issuance. Under peragreph {j){5) of this .

-section, Public L js rezied as acquiring 211 LD

sbares issuec, .

{313) The sizy issuapee is & small issuance
because the number of shares issued (50)
does not exceed 300, Lbe small issuance
limitation (10 percent of the number of
commoen shares pulstandiog on Janvary 3,
1994). Bowever, under paragraph (j)(2) of this
secliop, only 40 of the 50 shares issuec ere
exempled from the segregaliorn. rules of
§1.382-2T{) 2)ii3)(B} because the total
rumber of shares of conuncn 5i 2k issued in
1he Febroary and Mey issuances exceeds 109,
the small issuance limitatios, by 10. Eecause
the Miay issuznce is solely oo cash,
paragrzpb (j){3) of his seciion exempls 5 of
he 10 remeining sbares irom the seprenation
rules of §1.382-2T(jh2}iii}B? 15 sheres
rmehiplied by 50 perzen, one-half of Public
L's 100 pereent ownesship inierest
imrpediziely belore the Masy issuence—1,060
shares/1,060 shares). Accordingly, under
paragraph {j)[5) of Whis section, Feblic L is
uezied 3% acquiring 45 sbares in the May
1ssuapce. Seclion 1.382-2T(i){z}:i.)B)
tpplies 10 the remzining 5 sbares 1ssued,
which ere rreeted as 2cquired by 2 cirect
public provp separaie Tom Fublicb. Lach
such public group is rezied as xn individea!
who is a separaie $-percent shereholdern. See
§1.382-27 [glaMiv} es:l {3)1)5).

[iv} Arsume thal L 2ciuzily knows tnal at
lezst 10 shares of the May issuenze &
ecouired by merabers of Public L. The resuh
is the seme. See peragraph NS} ol 1his
seclion.

[v} Assume instead that L ecivel)y knows
thet ¢ll 50 shares of the May issvance e
acguired by members of Fublic L. Under

-~
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paragrapb [j}15}ii) of this sectios, L may treat
Public L 85 a-quinng 50 shares in the May
issuance.

Example 2, (i) L corporation is & calendar

year aopayer. On January 3, 1995 L has
1,000 shares of Class A commmon stock

_putstanding, the sggregate value of which is

$1,000. Five hundred shares are owned by
one direct public group (Public 1}, and 500
shares are ownred by aoother direct public
group (Public 2). On August 1, 1895, L {ssuos
200 sharey of Class B common stock for 5200
cash. A, an individuel, scquires 320 Class B
shares in tho transaction. The remaining 83,
Class B sharus see nequired by public
ghareholders. No other changes in ownarship
of L's stock occur prier to August 1,1995.

(i) The August issuance is not e small
jssuance. Tha total value of the Class B stock
issued [$200] sxcreds $100, the small
issuance limitation xs calealated under

. perageaph ({2HEENA) 2) of this section £10

percent of the value of L's'slock oa Japuary
1.1985) Tha total numberaf Class B shares
issued [200) exceeds 0, the small issuance
limitation as calailated under paragraph
[{2)BiXA)2) of this section (10 percent of
the number of Class B shares outstanding on
January 1, 1995). Accordingly, paragraph
(j}(2) of this section does pot epply o the
August issuance, -
(i} Peragraph (§{3) of this section, as
Yimited by paragrapb (1(4) of this section,
exempts 80 Class B shares fram the
segregation rule of § L.382-ZTQI2){HNB).
Paragraph (j){3} oL this section, witbout
yegard o peragrephr (5){4) of this section,

- would exempt 300 Class B shares: the

product of the 200 Class B shares issued and
50 percent fono-half of the combined 100 .
prresnd pre- ownership interest of,
Pubiic1 and Public 2). Paregraph ()4}
bawever, limits. the total numberof Class B
shares that may be exchisded to 80 Class. B
sheres: the difiezence betwean tha 200 shares
issued and the 120 shares acquired by A.
Under paragreph ()(5) of this section, Public
1 z2nd Pubhz 2 are rreated as scquiting the
80 exemptec Class B shares, Because Public
1 2cd Publiz 2 each owned 500 Class A
shares priceto the issvance, Public 1 2nd
Fublic 2 &re copsidered 1o acquire 40 Class
B shares each.

Example 5.(i) L kas4,000 shares of 3
single class of cominon siock puisianding, al)
of which zre owner by a direc! public group

Public L1 At the scoe time pirsuant to the
s2ove plan, L issues 500 shares of its stozk to
its crecitors in excbange for its ouistanding
debt and 500 chares of its s1o2k to the public
for sesh Assirme thar the sepasate issuances
of stock for debt end stock for casb do not
Leve 2 prixcipal puspose of mizizizing or
avoiding an owper shif L has ao individoeal
5-percent shareholdess immediately afer the
issuances,

(i3} The 500 shares of stock issusd by L to
its formoer creditors were not issued soisly for
cxsh Therefore, paragraph (i3} of this
secrinn Goes ntX epply 1o those 500 shares,
which are trealed as owned by a public group
sepzrate Jom Public L. See §3.382—-
2TOR2KBERBIANLL

{ii}) Paragrapk [1)i3} of this sectinn epplies
to the 500 sheres ol stock issued by L to the
public becanse that siock was issued solely

jor cazh. Bacause the two izsuances ocour al
the same fime purcuant ko the fame plan,
they are genenilly treated es & singls issuance
for purposes of Lhas paragmph (j}. Seo
paragraph (H8)i) of this secton. The
treadment of the 1wo issusnces as a single
issuance doos not apply, however, for the
purpase of determining whether the stock
fssued to the public was issued solely-for
cash. See paragraph [(H3)(i])(B} of this
section.

[iv} Paragraph {if{3} of this aection applics
10 exempl 250.0f the 500 shares issued solsly -
for cash from the segregation rules of § 1,382~
2T(jH2}{iii)}B) (be product af the 500.shares
issued for cash and 50 percen! (one-hall of
the 100 poercent pre-issuanca ownership
intersst of Public L)). The creditors that,
receive slock in exchenge for their debl
would not be treated 25 scquiring any of the
250 exempted sharns even if their sxchange
of debt for stock octurs prios to the cash,
issuance. Peregraph (j{5)(t} of this section
alocates exempied sharesamong the direct .
public groups thot exist immediately before .
an issuznce. Because the issunnce for cash
and tho issvance for deb: are generally
reated a5 2 single issuance, the public group
comprised of the former creditors of L. was
nol a public group that existed immediately
before the issuance, , ;

(v} Three public groups owning L steck
exisl unmediately afier the two issuances.
Public L owns 1,230 ghares——the 1,000 shares
it owned prite to Lba Issuancas phus the 250

" shares it is treated n3 acquiting in the cash

issuance. A saparals group comprised of the
former creditoss of L owns the 560 shares
issued for Gebt. A third public group owns

the 250 shares.thal are not treazed es acquired

by Public'L ir the cash issuance.
Exompie 4. () L hes 1,000 shares of &
single class of commen stock outstanding, 2l

‘of which are owned by a direct public group

(PublicL). L-issues 1,000 shares pursuaxt lo
ap ofier undsr which 500 shares must be
acquired in exchange for debland the
remeinder may be acquired for cash. Under
\ne terms of the ofler, only pe-sons that
ecouire stock for debt are eligible to acquire
stock for cask. L has no 5-percent
shareholders otber than direct public groups
immedistely afier the issuance,

i1} As 2 conditioa of acquiring sheres for
cash, the credilors ere required 10 purcha?g
stock furdebl, Therefore, paregrapn (313) of
this seciion coesno! epply 10 any part of the
issuance because it is nopt an issvance of
stock solely for czsk. The sepregziioa rules of
§1.382-2T{IK 2Xi11)/D; 2poly to treat all 1,000
shares as acquired oy a new public proup
sepzrzie from Public L. )

[14) Ejfective dote—{i} In generel.
Excepl es otherwise provided in this
perograph {j)(14), this paragreph {)
spplies to issuax-es ur deemed
issuances of slock in texeble vears
beginming on o efter November 4, 1992,

(ii} Effective dote for paragraph (ji(10)
of this section. Paragraph (j){10) ¢f this
section applios wo stock issued oo the
exercise ol ., oplion issued o or efier
November 3, 1992, ualess the oplion
was issued before May 4, 1992, eoc the

issuer, on or belore November 4, 1092,
filed a registration statement with the
Securities and Exchenge Commission
{or s comparable document with n State
egency roguleting securities) {or tha
specific purpose ol such issuance,

(iii} Election to apply this paragraph
{J) retroactively—{A) Election. A Joss
corporation mey elect to epply
peragraphs i7){1) through (j}(13) of this
section to ¢!, issunnces or deemed
issuances of stock to which § 1.382-
ZT(3}(2}ii1) (B} or (D) appliad {or would
have epnlied taking paragreph ({7 of
this section into account) occurting in
{axable years beginning prior to
Rovember 4, 1992. This eiection is
made by filing with the loss
corporalion’s first income tax return

* filed more than 50 days after Oclober 4,

1983, the statement, “This is an Election
to Apply § 1.382-3{j} Kelroactively,”
sccompanied by the emended retura.-

.and revised informetion statements

described in paragrehs (P{14;(1) (B)
end {C) of this secticn. An elec:on
under this paragraph ()}{14)(ili) is

" irrevocable.

(B} Amended retuns. 1f the
retroactive epplication of the rules of
this paragraph () affexis the arcount of
taxable income or loss for & prizr taxsble
year, then, excest es precludes by the
applicabie stetuie of limitations, the loss
corporation {or the commen pazen of
any consolidated group of which Lhe
loss corporation was 8 membes for the
year) must file e.- amended re'um [or
the year the! reZucls the efiecr: of the
retroactive eprlication of the ries of
this paragrapt {j}. If the statute of
limnitetions preziudes the filing of an
amended retws: for one or riere such
prior taxable yezrs, the loss corporation
[or the common porent) mi:t miake
appropriate aciusiments uoder the

rinciples of secton 38211){2)iA) in
subsequent taxabla yeers to refiect the
difirrence between the losses and
credits actually used in such prier
taxable years and the craoent thal
would have been used in there vears
applyirg the rules o this pzregraph [j).

{C} Revised informativa sistements. 1f
the retroaciive application of the rules
of this paragraph (i) effects the
information reporied on 2= 1nformalion
sigtement filed for eny prine 12xable vesr
pursuznt 1o §1.382-2T(:). ), theo tae
loss corporation {or thas conumon parent
of any consclidsted group of which the
loss.corporation was a membes for the
vear) musi Hin s revised informatica
stalernent for the year that refiec:s the
retrozctive epplication of the rules of
this paragrepk ()

» L] - - -
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" Par. . The suthority citation for part
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. Authority: 26 US.C. 780S. -
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soch mie shail be properly adjusied for differences
;:rl.m rates o Jong-term taxable and tax-exempt ob-

Iganans.
3 Owpership change.
bor parposts Of this section— nee if i '
11+ In genersl. There 1s an qwners_h:p change 1if, immedi-
ach sher any owner shift involving 2 S.percent share-
Widcr o any equity swucture shifi— )

vi: the percenage of the stock of the loss corporation
awned by 1 of more S-percent shareholders has in-
oeawed i more than 50 percentage potnts, over
(B the Jowest percenage of stock of the loss corpora-
pow 1of aay predecessof corporation} owned by such
sharcholders at any time during the lesting peniod.

7 (rener shifl involving 5-percent shareholder. There

o = maner shilt mvolving a S-percent sharcholder if —
Ar uere is any change in the respective ownership of
wck of 3 corporation. and
+B+ surh change affects the percentage of stock of such
erpeaanon owned by any person who is a S-percent
tarrhoider before or after such change. -

A Lquits structure shift Geflined.

&* in pencral. The tepm “equity structure shif}" meansc
x reerganization (within the meaning of scetion 268).
Suck tem shall not include—

0 any reorganization described in subparagraph (D)
o 1G1 of section 368(a)}1) unless the requirements of
wohiog 154(bX 1) are met, and
in. any reorganization described in subparagraph (F}
of wction 6B{aX 1)
R Tauable reorganization-lype wansacuions, etc. To the
e provided in regulations, the term “equity struc-
wr shift™ includes taxable reorganization-type uansac-
b publi offerings. and similar ransactions.
o4 Specisl rules for application of subsectioh.
&+ Tremment of Jess than 5-percemt shareholders. Ex-
e 23 provided in subparagraphs (BXi} and 1C), in de-
wrmng whether an ownership change has occurred,
at woed ewrwd by shareholders of 2 corporation who
xt nd Spercent sharcholders of such corporation shall
e traied as stock owned by 1 S-percent sharcholder of
Wl COmon tion. .

R Cooedination with equity structure shifts. For pur-
poer of detcrmynng whother an equiy structure shift
- subsequent Transaction) 3 an ownership change —

ut Less than S-percent sharcholders, Suvbparagraph
14y shall be applied sepanately with respect 1w cach
foup of sharcholders (immediawely before such eg-
wny syucture shift) of each corporation which was a
" pamy 1o the reorganization involved in such equity

suciune shift, -

we Acquisivons of stock, Unless a differeny propor-
tion 15 established, acquisivons of stock afier such
oo structure shifi shall be treated as beng made
proporionately from all shareholders immediately
belore such acquisition
Cr Coordination with other owner shifts. Except as
reuded i regulations, rules similar o the rules of
wmitzunngrapn (B) shall spply 1o deretmining whether
%ere has been an owmer shift involving a 5-percent
sharcholder and whether such shifi (or subsequent trans-
awonr results in an ownership change. '
D Tremmenmt of worthless stock. If any stock held by
4 S0-poreens sharcholder is treated by such sharcholder
& becomiap worthless during any taxable year of such
wacrholder and such siock is held by such sharcholder

s of the close of such Laxable year. for purposes of de-
lermining whether an ownership change ocours afier the
close of such 1axable year, such charcholder —

" (i) shall be treated as having acquired such swock on
the 13 day of his 1st succeeding taxable year, and
(i) shall not be weated as having owned cuch siock
during any prior period,

For purposes of the preceding sentence, the enn 50-

percent shareholder means any person owning 50 per-

ccnt or more of the siock of the corporation at any time
dunng the 3-year persod ending on the last day of the
uxable year with respect 1o which the stock was so
treswed.

{h} Special rvles for built-in gains and losses and section

338 gains.

Fos purposes of this section—
(1} In general.
{A) Net unrealized built-in gain.
(i} In genenal. If the loss corporation has 1 net
unreslized built-in gain, the section 382 himitation for
any recognition period taxable year shall be incressed
by the recognized buili-in gains for such axable year,
(i} Limitation. The increase under clause (i) for any
recognition period taxable year shall not exceed —
{I) the net unrealized buil-in gain, redueed by
(I} recognized built-in gains for peior years ending
in the recognitica period.
{B} Net unrealized built-in loss.
(1) In general. M the cld loss corporation has & net
unrealized built-in loss, the recognized buil-m loss
for any recognition period taxable year shall be sub-
1 o limitation under this section in the same man-
ner as if such loss were a pre-change Joss.
(i) Limitation, Clause (i) shall apply 10 recogmized
built-in Josses for any recognition period taxable year
only to the extem such losses do pot exceed —
(I} the net unrealized built-in losy, reduced by
(1D} recognized built-in losses for prior 1axable
years ending in the recognition
(C) Special rules for cenain section 338 gams. If an
election under section 338 is made in connecuon with
an ownership change and the nel unrealized built-in
gun is zero by rcason of paragraph (3XB). then. with
respect 10 such change, the section 382 limitavon for
the posi-change year in which gan is recognizea by
reason of such elecuon shall be increased by the lesser
of—

(1) the recognized buiki-in gains by reason of such

clection, or

{ii} the net unrealized built-in gain {(determined with-

oul regard 1o paragraph (INB)).
{2) Recopnized built-in gain and loss.
{A) Recogmized built-in gamn. The term “recognized
buili-in gain” means any gain recognized during the
recognition period on the disposition of any asset 10 the
extent the new loss corporation establishes thag-—
(i} such asset was beid by the old Joss corporation
immediately before the change daw, and
{ii) such gain does not cxcced the excess of —
(1) the fair markel valuc of such asset on the
change date, over
(11) the adpasied basis of such asset on such date.
{B} Recognized buili-in loss. The term “recognized
buili-in loss™ means any loss recognized during the rec-
ognition period on the disposition of any a3s¢t eXcepk o
the exient the new loss corporation establishes that —
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(i) such msset was pot held by the old Joss corpora-
don immediatcty before the change date, of
(i} such loss exceads the excess of—
(D the adpusied basis of such ssset oa the change
date, over
(i} the fair market value of such asset on such
date.,
Such term includes sny amount allowable as depreci-
ation, amonization, or depletion for any penod within
i recognition period except 1o the exient the new
loss corporstion establishes that the amount so allow-
able is pot attributable w0 the excess described in
clawse (i)

{3} Net unrealized bBullt-In gain and Joss defined.

s b 085

(A} Net unrealized built-in gein and Joss.
(i} In general. The werms “net unrealized buill-in
gain” and “net unrealized built-in loss™ mean, with
respect fo sny old joss corporation, the amount by
which~
{I) the fair market vaiue of the assets of such cor-
poration immedisiely before an ownership change
15 more of less, respectively, than
{II} the sggregate adpusted basis of such assets al
such time, . .
(ii} Special rule for redemptions or other corporaie
contractions. if a redempiion or other corporate con-
waction occurs in comncction with an ownership
change, to the extent provided in regulations, deler.
minations under clause (i) shall be made aficr wking
such redemption or other corpotate conlraction ifite
account.
(B} Threshold requirement .
(i) In gencral. If the amoum of the nel unrealized
built-in gain or net unrcalized buill-in Joss (deter-

mined without regard to this subparagraph) of any

o}d joss corporation is not greater than the lesser
of — .

() 15 percent of the amount dewrmiined for pue-

poses of subparagraph (AXiX1), or

() 510,000,000,
the net unrealized built-in gain or net unrealized
built-in loss shall be zero.
{1} Cash and cash tems not ken into sccount. In
computing any net unrcalized built-in gain or net un-
realized built-in loss under clause {i), except as pro-
vided in regulations, (here shall net be taken inlo ac-
counl—

{I) any cash or cash icm, o«

{IT) any marketable security which has a value
; -t swbstantally differ- from adjssied
basis.

(4) Disatlowed loss sllowed as & carryforward. If a de-.
duction for any portion of & recognized buili-in loss is dis-
allowed for any postchange year, such portion——

(A} shall be carried forward to subsequent axable yews
under rules similar 1o the rules for the canying forward
of net operaring Josses (of 1o the extent the amount so
disallowed is anribuable 10 capital fosses, under rules
similar to the rukes for the camrying forward of net capi-
1al Josses), but

(B) shall be subject 3o limiution under this section in
the same manner as & psechange loss.

(5) Special Tules for postchange year which includes
change date. For purposes of subsection {b)3}—

{A) in applying subparagraph (A) thereof, taxable in~
come shall be computed withoul regard 1w recognized

2,072
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built-in guins 1o the extent such pains increased the
Lon 382 limitation for the year {or recognized bu
losses 10 the exiem such Josses are treated as
change bosses), and gain desciibed in paragraph (1
Tor the year, and

(B} in applymng subparagraph (B} thereol, the se

. 382 limitation shall be computed without regmd w
ognized built-in gains, and gain described in parag
(i XC), for the year.

{6} Treatment of certain built-ln tems. .
tA) Income items. Any ftem of income which is |
erly uken inwo account during the recognition pr
but which is stributable o periods before the ch
datc shail be wreated as u recognized buill-in gair
the taxable year in which it is properly 1aken
coun.

{B) Deduction items. Any amounl which is allowak
a deduction during the recognition period (deern
without regard 10 any carryover) but which is atwi
ble 10 periods before the change date shall be mest
s rzeognized buidt-in Joss for \be taxable year for v,
it is allowable as a deduciion.

(€} Adpsimems. The amount of the nel unrea
buill-in gain or loss shall be properly adjusie
amoun which would be uraled as recognized b
gains or losses under this paragraph if such am
were property taken into account {or allowable as
duction) during the recognition period.

{7} Recognliion period, elc.

(A} Recognition periol The erm “recognition pe
means, with respect to any ownership change, t
year period beginning on the change date,

_ {B) Recognition peried uxable year. The e *1
nitoa period taxable year™ means any wxable yea
postion of which is in the recognition period

{8) Determination of fair market value in certain

. If BO percent or more in value of the swock of 2 con
fion i5 scquired in ) transacuon {or i 3 scries of
transacuons dunpg any |2-month period), for purpo
dercrmining the Ret wnrealized built-tn Joss. the fawr

ket value of the asseis of such corporation shall m

ceed the up amounl pad for such stock pn

aijusted for indebiedness of the corporation and othx
evant items, -

(9} Tax-free exchanges or transfers. The Secretany

prescribe such reguladons as may be necessary w

oul the purposes of this subsection where property h

the change daw was scquired (or is subsequently

ferred) 2 a ransaction where gain or loss is pot !
. nized (in whole of.in pan), .
(1) Testing period.

For purposes of this section— - PR
(1) 3-year period. Except as otherwise provided u
secuon, the testing period is the 3-year period eodic
the day of any owner shift involving s S-percent s
holder or equity structure shifi.
{2) Shorter period where Lhere has been recent o
ship change. M there has been an ownership ct
under this section, the testung period for deteny
whether a 2nd ownership change has occurmed sh
begin before the 15t day following the change de
such earlier ownership change.

(3) Shorter pericd where sil losses wrise afier

period begins, The testing period shall not begin

the carlier of the 13t day of the Ist taxable yem
which there is a carryforward of a loss or of an
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d the sexc- credit lo the 15t postchange year of the taxable year in

d baile-w which the transaction being 1ested occurs. Except as pro-

3 as pre- vided 1n regulations, this paragraph shall not apply to any

ph {1KC) Yos3 corporation which has 2 net unrealized buill-in loss
tderermined after application of subsection (WY(3NBI).

W secha (jp Change date.

d 1o e For purposes of this section, the change date is— )

parignph {13 m the case where the last component of an ownership
chaage is an owner shifi involving a S-percent share-
botder, the date oo which such shift occurs, and

h is prop- {11 iz the case where the last tomponent of an ownkership

::' P‘:‘.“‘ chaoge is an equity structure shift, the duie of the reorgan-

change 300,

A gun fo @} Definitions and special rules.

B Mo x For purposes of ths sechon— -

towable b 1s Loss corporstion. The term “loss corporauon”

Serermunct weans & corporation entided 10 use & net operating loss

atmbu camyover of having & nel operating loss for the taxable

Y reaed 1 vew m which the ownership change occurs. Except 1o the

g"m f1xnl provided in regulatons, such leran includes any cor-
poanon with 8 nel unrealized buili-io loss.

unrealized 2 04 Joss corporation. The term “old*loss corpora-

sied for W~ means any coFporation—-

; bkt (A1 with respect to which thefe is an ownership change.

b amoust: ond

e as u & 181 which {before the ownership change) was a loss

carporation.

b New loss corporation. The term “new loss corpora-
an ponod? bon” means a corporation which {afier an ownership
age. te b changel i 2 loss corporation. Nothing in this section shall

i be reated a3 implying thal the same’ corporation may not
on recry be both the old less corporanon and the new loss cofpora-
f o
e you = t Tuxable Income. Taxable income shall be compuned
) s the modificatons set forth in section 172{d).
1:“5 % Value. The term “value™ means fair market value.

. of relaes 6t Rules relating to stock,
* t4) Preferred stock. Except as provided in regulalions
" Z:: . wd subsection {e), the 1enm “siock™ means stock other
all pa o dan siock described in section 1504(aN4).
& progr” 181 Treatment of cerain nghts, cic. The Secreary shal!
dobo pescnbe such regulations as may be necessary —
) 10 Ueal waranis, ophions, conwracls to acquire
Froan e slock, convertible debt interests. and other similar in-
4y o o™ wrests as stock, and ‘
oy > 11 1o weat stock as not stock, .
snih EF 10) Determinanons on basis of value. Determinaiions of
Bol Fery . ™ percentage of stock of any corporation held by any
. - K T tendn’shall be made on the basis of value.

€ Loerrent shareholder. The term “S-percent share-

boix:” means any person holding 3 percent or more of

ed E ™ Pr sl of the corporation at any \im¢ during the testing
3 cndenf v penad
roem |’l'mlh| sdditionsl operating rules.
¥ purposes of this section —

:I:li::: "1* Certsin capital contributions nod iaken into ac-
o el
fuigroe :: ‘Al In penera). Any eapital contribution recrived by an

poip % Joss corporation as part of a plan a principal pur-
o pose of which is 10 avoid or increase any limitation
e Lo wd tus ‘scction shall aot be taken into accownt for

v peposes of this section.

e ";__,, "8 Cerain conuibutions treated as part of plan. For
;‘:‘ g prposes. of subparagraph (A), any capiul contribution

midc duning the 2-year period ending on the change

daie shall, except as provided in regulations, be trested
as part of a plan described in subparagraph (A).
(2) Ordering rules for applicstion of section.
{A) Coordination with section 172(b) curyover rules. In
the case of any prechange loss forany taxable year
{hereinafter in this subparagraph referred 1o as the “loss
year”) subject 10 limitation under this section, for pur-
poses of determining under the 2nd semence of section
172(bK2) the amount of such loss which may be camied
to any taxable ycar, iaxable income for any taxable year
shall be treaied as not greater than—
(i) the section 382 limitation for such wxable year,
reduced by
(i1} the unused pre-change losscs for taxable years
preceding the loss year,
Similar rules shall apply in the-case of any credit or
loss subject 10 limitauon under section 383,
{B) Crdening rule o losses camied from same taxable
year. In any case in which—
{i} a pre-change loss of & loss corporation for any
ixable year i$ subject 10 & seclion 382 limitation,
and

(ii) & net operating loss of such corporation from
such 1axable year is not subject 1o such Jimitation,
axable income shall be treated as having been offset
first by the loss subject 10 such limitaton.
(3 Operating rules relating to ownership of stock.
(A) Constructive ownership, Section 318 (relating 10
constructivé ownership of swock) shall apply in dewer-
maning ownership of stock, except that—
(i} paragraphs (1} and (5XB) of section 318({2) shall
not 2pply and an individual and all members of his
family - described in paragraph (1) of section 318(2)
shall be treated as 1 individual for purposes of apply-
g this section,
(ii} paragraph (2) of scction 318(a) shall be ap-
plied —
{I) without regard to the 50-percent limitation con-
tamned in sybparagraph (C) thereof, and
{1} except xs provided in regulations, by treating
stock autnibuted thereunder as no longer being held
by the entuy from which stributed,
{iii) paragraph (3) of section 318(a) shall be applied
only 10 the extent provided in regulations,
{iv) except 10 the extenk provided in regulations, an
option to_scquire stock shall be treated as exercised if
such exercise results in an ownership change, and
¥} m attributing siock from an entity under para-
graph (2) of scction 318(a), there shall nOl be taken
Mo account—
(T} in the case of awribwion from a corporalion,
stock which is not treated as stock for purposes of
this secuion, or
([}) in the case of attribution from another entity,
an interest in such endwy similar 1o stock described
in subclause ().
A rule similar 10 the nle of clause (iv) shall apply in
the cast of any contingent purchase, warmanl, convert-
ble debl, put, stock subject to a risk of forfeirere, con-
raci 1o acquire siock, of similar tnteresis.
{B) Stock acquired by reason of death, gill, divorce,
separation, cic, If—
{i) the basis of any stock in the hands of any person
is determined —
{I) under section 1014 (relating 10 propeny ac-
quired from a decedent),
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(I} section 1015 {relaling to propenty acquired by
s gifi or transfer in trusy), or
(IID) scction 1041(bX2) {relating 1o wransfers of
property between spouses or incident 1o divoree),
(i) stock is reccived by any person in satisfaction of
a right 10 feceive a pecuniary bequest, of
{iii) stock is mequired by 2 person pursuant 1o any di-
vorce or scparation instrument {within the meamng of
section THLH2ZH.
such person shall be teaied as owming such stock dur-
ing the period such stock was owned by the person
from whom it was acquired.
(C) Cerain changes in percentage ownership which are
attributable 1o fluctuations in vaiue ot taken inlo ac-
count. Except as provided in regulations. any change in
proportionate ownership which is arributable solely 1o
flucruations in the relative fair market vajues of differ-
ent classes of stock shall not be 1aken inw account.

(€) Reductlon in value where substantisl ponbusiness
assels.

{A) In general, If, immediately afier an ownership
change, the pew loss corporation has substantial non-
business assets, the value of the old loss corporation
shall be reduced by the excess (if any) of —
(i} the fair market value of the nonbusiness assets of
the old ioss corporution, over
(i} the nonbusiness asset share of indebtedness for
which such corporation is liable,
(B) Corporation having substantial nonbusiness assets.
For purposes of subparagraph (A)—
{i} In gencral. The old loss corporation shall be
treated as having substantial nonbusiness assets if a
least % of the value of the 10tal assers of such corpo-
ration consists of nonbusinecss assets.
(ii) Exception for cortain investment entities. A regu-
Jated investment company to which pant [ of sub-
chaptes M applies, 2 real estate investment Lrust o
which pant I of subchapter M applies, or 2 REMIC
1o which part IV of subchapler M applies, shail not
be treated as a new loss corporation having subsian-
tial nonbusiness pssers,
(C) Nonbusiness asseis. For purposes of this pan';nph.
the 1erm "noobusiness assets” means assets held foe in-
vestment.
(D) Nonbusiness usset share. For purposes of this pars-
graph, the noubusincss asset share of the indebicdness
of the corporation is an amount which bears the same
ratio %o such indebiedness as—
(i} the “fair marker value of the nonbusiness assets of
the corporation, bears to

{ii) the fair mllt_.el u__lne o(ﬂi_assctfgf_‘mh copo-

ration. =~
(E) Treatment of subsidiarics, For purposes of this para-
graph, stock and secuyritics in any subsidiary corporation
shall be disregarded and the paremi corporation shall be
deemed 16 own its raable share of the subsidiary's as-
sets. For purposes of the preceding sentence, & corpora-
ton shall be treated as a subsidiary if the parent owns
50 percent or more of the combined voring power of alt
classes of stock entitled 1o voie, and 50 percent of more
of the total value of sharcs of all classes of stock,
(5) Title 11 or similar case.

(A) In gencral Subsection (2) shall ol apply 0 any
ownership change if —
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{i) thc old loss corporation is {immedinmecly kb
such ownership change} under the jurisdiction ¢
court in a ute Ll or similar case, and
(ii) the sharcholders and creditors of the old lox
poration {determined immediately before such o
ship change) own {afzr such owmership change
as a result of being sharcholders or creditors ime
alely before such change) stock of the new losi
poration for sicck of & controlling corporation i)
in bankruptey) which meets the requirements of
tion 1504(aX2) (determined by substiruting <30
cent™ for “30 percent” each place it appears).
(B) Reduction for interest payments 10 creditors be
ing shercholders, In any case 10 which subparay
(A) applies, the pre-change losses and excess @
{within the meaning of section 383{aN2)) which mu
carried to ¢ posi-change year shall be computed a5
deduction was allowable under this chapuer for th
icrest paid or acerued by the old Toss corporation @
debtedness which was convened inlo stock -pursus
tide V} or similar case during— -
(i) any txable year ending during the J-year p -
preceding the laxable year in which the owne
change occurs, and
(i) the period of the taxable year in which the .
ership ge cecurs on or before the change da
(C) Coordmation with section 108, In applying sc
108(eX8) to any case 1o which subparagraph {A
plies, thers shall not be taken into account sy i
edness for interest described in subparagraph (B).
(D} Sectioa 382 limitation ¢ if another change »
2 years. il. during the 2-year period immedimely
lowing an owncrship change 10 which this parag
applics, an ownership change of the new loss con
uon occurs, this parzgraph shall not apply and the
tion 382 limitation with respect 1o the Ind owne:
change for any post-change Year ending afier
change date of the 2nd owpership change shall be z
(E) Only certain stock taken inte account. For purp
of subparagraph {AXii). siock ransferred 10 2 cre
shai) be taken into account only 10 the exient such 1
is ansferred in satisfaction of indebtedness and o
such indebiedness -—
i) was held by the creditor at least 18 mounths be
the date of the filing of the title 11 or similar cas
(ti) zrose w the ordinary course of the trade o |
ness of the old Joss corporation and is held by
person who at all times held the beneficial iniere
such indebiedness.
{F} Special rule for certain financial institutions.
(i) In general. In the case of soy ownership chang
~ which this subparagraph applies this paragraph s
be applied — :

. - -

{1) by substituting **1504(a){2}(B}"

“1504(aXD)" and “20 percert” for 50 peme:

in subparagraph (A)ii), and

(I} without regard to subparagraphs (B) and (C
(ii) Special rule for depositors. For purposes of
plying this paragraph to an ownership change
which this subparagraph applics —

(1) 2 depositor in the old loss corporation shal

veaed as 2 siockholder in such loss corpon

immediately before the change,

(O) deposits which, after the change, become

posits of the new loss cosporation shall be we

as stock of the new loss corporalion, and
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(111} the fair market value of the ouistanding siock
of ihe new Joss corporation shall include the
amount of deposits 1n the new loss corporation im-
mediately aftcr the change.
it} Changes to which subparagraph applies. This
subparagraph shall apply 16—
{1} an equity structure shift which is a reorganiza.
ton described in section 368(aXIXDXii) (as modi-
ficd by section 368(a)IKDXiv)). or
{I1) any other equity structure shift (or wansaction
1o which section 351 applies) which occurs 25 an
inegral part of a ransaction involving & change 10
which subclause (1) applies.
This subparagraph shall nol 2pply to any equity
srucisre shift of wansaction occurring on or after
May 10, 1989,

{G1 Titie 1) or sumilar case, For purposes of this para-
graph. the tlerm “title 11 or similar case™ has the mean-
np given such ke by section 368(a)(3XA).

1H) Eleclion not 10 have paragraph apply. A new loss
sorporation may clecy, subjeet 1o such ey and condi-
pons as the Secrelary may prescribe, not lo have the
peovistons of this paragraph apply. ’

1%t

Specia) rule for Iinsolvency transactions. If para-

gnph (5) does not apply (0 any reorganization described
o whparagraph (G} of section 368(a)(1) or any exchange
o detn for stock in a title 11 of similar case (as defined in
wcton 368(aXAKA)), the valoe under subsection (et shall
rliect the increase (if any) in value of the old loss corpo-
ntoa resuliing from any surrender or cancellation of
tmdetors” clamms in the transaction.

[}

Coordination with alierzative minimum lax.. The

Secvetary shall by reguiation provide for the application of
s section 10 the alternative tax net operating Joss deduc-
wom under secton 56(d).

& Predecessor and successor entities. Except as pro-
wed 1 regulanons, any entity and any predecessor or
wacgessor enlities of such entity shall be treated as 1 en-

m

» ‘lmhlbﬂ&
?\- Secretary shall prescribe such regulations as may be
*Wis of appropriate 10 camy out the purposes of this
<uw wd section 383, including (but nox lu-mlcd to} regu-

A T —

1 providing for the application of this section and see-
= i3 where an ownership change with respect 0 the
< ks corporation 15 followed by. an ownership change
‘\‘."lﬂ{lrtllﬂlhcnﬂ foss corporation, and

3 povding for the application of this. section .and-sec- -—— =~
we-33 m he case of z short taxable year,

X

rovding for such adjustments 10 the 2pplication of

= weton and section 383 as is necessary 1o prevent the
sz of the purposes of this section and section 383,

amiat e avomdance of such

purposes through the use

" Iclaied persons, pass-thru enlities. or other -
rredianes,

! ovding Jor the application of subsection (gH4)
v Gere 15 only | corposation involved, and

f x~ding, i the case of any group of corporations de-
U I sevtion |563{l} (delmmned by substituting ~50
>en” for 80 percent” each place it appears and deter-
=x2 without regard 10 paragraph (4) thereof), appropn-
® alrsuments to valve, buill-in gain or loss, and other

£ 50 that wems are not omitied or taken into account
™ Lan once.

in 23, PL 103-66, Sec. 1122600K2MA). amended wubpase.
(IXSHC) effectve bor stock rwnaferred aher 123194, m sandxc-
von of sy ndeblodneis, triept B provded i Soc. 13126 of
i Act. whch read as follows.

“(B) Excepoom for titde 13 caser. The wnosdraems made by D
Mumnmmmmkmmandm
mﬁmmﬂnsuamnmw:mma
fined im secoom JEMAXINAY of e lnscrast Mevenwe Code of
L586) which was filed on or before December 35, 15937
Proor jo amemdmens, sutpare (XINC) read ks folkaws:

“(C) Reduction of Lz sunb where di

i) In genend. 1o any tase o which

") Clasification with 1ubparsgraph (B), ta applymg chawse (1),

mmmummmﬂuymb‘dncn for mwieres
deterited i subparagraph (3)
b "9, PLL 101-339, Sec. T205{0). amenchad clause (NKINB X, ¢l
Fecuve for owmershap changes snd acquesvoons aher HYZRY, i taa.
75 end. afier JOPUBS. excep a8 obworwise. provided by Sees.
vmcxzmmmmunuunm

—PL 10113, Sec. ﬂm(d)u:. deleed slvpars,
lhbm (l!’!lﬂ)luﬁKJXCL =ﬁetw for acquas-
wows of em HTLRY, except for acquissions
atux?!lmmmunmhnhgm i effect om
TAZBY, and 3 al) et hereaher beforr such acqwisston.
hwbdcmm.wbpu-ltlﬂxqmutdw

BocK owherahip

(IR} & disicly afier 1be e plam has & Ramber of
mmnmumnummim:ﬂmduwun
ber of empiovess of the komi corparMm dunag the 3-year penod
ending wich buch Boquisiton
“Far parposes of subctause (103 eacept a5 provided im
b ety of a8 wfMibaed group wich anchedes the low CONPORs-
Mwwﬂr&slmmnudmmlhmulm

NP ion

—FL 101299, Sex. TB11Ee X3XAN), subtheuret ~durety mru:A
DRUGR pericd (determined wihout ot S0 BRY CHTYOveT)”
"gunng it coprilion pencd” mowebpars. ChNSWB) .. Sec
TEIICUS KA NI subpuisied “whath would be orawd 2t mcog-
pized buibi-in gains or Josies under thes Jaragraph if swh amousts
were proferly wkea wio account (of sllowable &t 4 doducuca) dur-
@ e recognricn pendd” for “ertaled an recogmand k- phang
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estate 13x purposes. His executors were not pre- Est. of | Bloch-Sultberger, 6 TCM 1201, Dec.
cluded from showing his Lrue residence. 16,1290,

[9 10,340] RULES AND REGULATIONS

SEC. 7805 [1986 Code). (a) AUTHORIZATION. —Except where such authorivy is expressly
given by this title 10 any person other than an officer. or emplover of the Treasury
Depariment, the Secretary shall prescribe alt needful rules and regulations for the enforce-
ment of this title, including all rules and regulations 25 may De necessary by reason of any
alieration of law in relation 10 internal revenue.

(b) RETROACTIVITY OF RECLLATIONS OR RULINGS.—The Secretary may prescribe the -
extent, il any, to which any ruling or regulation, relating 10 the iniernal revenue laws, shall be
applied without retroactive effect.

(¢} PREPARATION AND DNISTRIBUTION OF REGULATIONS, FORMS, STamps, axD OTHER MaT.
TERS.~—The Secretary shall prepare and distribuwe all the instructions. regulations, direciions,
forms, blanks, stamps, and other matiers periaining w the assessment and ¢ollection of
internal revenue,

‘86 Code

{d)Y MAXNER OF Making ELECTIONS PRESCRHED 3V SECRETARY.—Except to the extent
otherwise provided by this title. any election under Lhis tirle shall bt made at such time and
in such manner as the Secretary shall by regulations or forms prescribe.

(e) TEMPORARY REGULATIONS. —

(1) IsSUANCE—~~Any 1lemporary regulation issued by the Secretary shall also be
issued as a proposed regulation.

(2) 3-YEAR DURATION.—AnRY temporary regulstion shall expire within 3 vears after
the date of issuance of such regulation.
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