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SMALL BUSINESS INVESTMENT ACT OF 1958 ; ;
(i1) is located in a State that is not served by a licensee; and

' (iii)  agrees to be limited to 1 tier of leverage available under
section 302(b). until the applicant meets the requirements of section 302(a).

28
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(€) FEES ‘ fees.

[Repealed].

(1) IN GENERAL.—The Administration may prescribe fees to be :paid by
each applicant for a license to operatc as a small business investment company under this

Act,
(2)  USE OF AMOUNTS.—TFees collected under this subsection—

_(A) shall be deposited in the account for salaries and ‘expenses of
the Administration; and ’

(B) are authorized to be appropriated solely to cover the costs of
licensing examinations.

Sec. 302.  CAPITAL REQUIREMENTS™ (5 USC 682.
(@)  AMOUNT.— Capital
requirements
for SBICs.

() - IN GENERAL.—Except as provided in pardgraph (2). the private
capital of cach licensee shall be not less than—

(A)  $5,000,000; or

'XSUbSCCtIOH _)O](d) repealed b) ¥ 208(b)(3XA) of P.L. 104-208, dppro»ed Sept. 30. 1996 (110 Stat. 3009- 742). Sectlon
208(b)(3}(B) provides that: [t]he repeal under subparagraph (A) shall not be construed to requiré the Administrator to cancel,
revoke, withdraw, or modifv any license issued under section 301(d) of the Small Business Investment Act of 1938 before the

date of eriactment of this Act™. Text of repealed provision is reprmted below:

Notwithstanding any other provision of this Act, a small business investment company, the investment policy of which
is that its investments will be made solely in small business concerns which will contribute to a well-balanced national
" economy by fz acilitating ownership in such concerns by persons v«hosc participation in the {ree entcrpr ise system is -
hampered because of social or economic disadvantages may be organized and chartercd urider State business or
rionprofit corpotation statutes, or formed as a limited partnership and may be licensed by the Administration to operaté

under the provisions of this Act.
—_
¥ New subsection 301(¢) addéd by § 214 of P.L. 105- 1.»5 approved Dec. 2, 1997 (111 Stat. 2601).

:"Headmg amended by § 203(b) of PL 90-104, approved Oct. 11, 1967 (81 Stat. 269).

= 310 | (Rev. 10)




(3)A) to
08G)(1)
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 SMALL BUSINESS INVESTMENT ACT OF 1958

(A)  the number of small business investment companies the
- Administration licenised, the number of licensees that have been placed in liquidation, and the
number of licensees that have surrendered their licenses in the previous year. identifying the
amount of government leverage each has received and the type of leverage instruments each

has useéd:

o

(B)  the amount of government leverage that each licensee received
in the previous year and the types of leverage instruments each licensee used;

(C)  for each type of financing instrument. the sizes. geographic
l6¢ations, and other characteristics of the small business investment companies using them,
including the extent to which the investment companies have used the leverage from each
instrument to make small business loans, equity investments, or both; and '

: (D)  the frequency with which each type of investment instrument
has been uised in the current year and a comparison of the current year with previous years.

Certifications of

(h)* CERTIFICATIONS OF ELIGIBILITY.— criific
\ ' cligibility,

(H CERTIFICATION BY SMALL BUSINESS CONCERN -—-PI‘IOl to

receiving financial assistance from a company licensed pursuant to section 301.% a small
business concern shall certify in writing that it meets the eligibility réquirements of the Small
Business Investnient Company Program or the Specialized Small Business Investment

Lompan\ Program. as applicable.

2y CERTITI(,ATION BY COMPANY —Prior to providing financial
asswtancc {0 a small businiéss concern under this Act, a company licensed pursuant to section
301 shall certify in writing that it has reviewed the application for assistance of the small
business concern and that all documcntatlon and othu mformatmn supports the ehoxblhtv of

the apphcant

~ (3) RETENTION OF CERTIFICATIONS —Certificates made pursiiant to
paragraphs (1) and (2) shall be retained by the company licensed pursuant to'scetion 301 for:

the duration of the financial assistance. .
-\ 88 . . Long-tenn lc
(1) (1 The purpose of this subsectlon is to facilitate the orderly and necessary and equity fu

flow of long-term loans and equity funds from small business investment companics to small
busmess concerns.

?"’New subsection SOS(h) added by § 214 of P.L. 103-403, approved Oct. 22, 1994 (108 Stat. 4184). For history of prior
subseéction 308(h), se¢ previous edition of this Handbook.

SFRC_I."CI'G_I}CG'S' to “subsection (¢) or (d) of section 301 were replaced with references 1o ““séction 301 throughout subsection
308(h) by § 208(h)(1)(B) of P.L.. 104-208, approved Sept. 30, 1996 (I 10 Stat. 3009-747).

#New Sec. 308(1) added by § 1 of PL 99-226, approved Dec. 28, 1985 (99 Stat. 1744). Sec. 2 of PL 99-226 provides that th£Z2
'Act shall apply to maximum interest rafes prescribed by the Administration on or after April 1, 1980. The Act was intended

(Rev. 10)
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SMALL BUSINESS INVESTMENT ACT OF 1958

the order complained of was entered. Upon the filing of the application the court shall cause
notice thereof to be served on the licensee or other person. The evidence to be considered,
the procedure to be followed, and the jurisdiction of the court shall be the same as is provided
in subsection (e) for applications to set aside or modify orders.

Sec. 310. EXAMINATIONS AND INVESTIGATIONS® - 15USC687b
‘ : : Investigation:

(a) The Administration may make such investigations as it deems necessary {o
determine whether a licensee or any other person has engaged or is about to engage in any
acts or practices which constitute or will constitute a violation of any provision of this Act, or
of any rule or regulation under this Act, or of any order issued under this Act. The
Administration shall permit any person to file with it a statement in writing, unider oath or
otherwise as the Administration shall determine, as to all the facts and circumstances
concerning the matter to be investigated. For the purpose of any investigation, the
Administration is empowered to administer oaths and affirmations. subpena [sic] witnesses,
compel their attendance. take evidence, and rcqu1rc the production of any books. papers. and
documents which are relevant to the inquiry. Such attendance of witnesses and the
production of any such records may be required from any place in the United State_s, In case
of contumacy by. or refusal to obey a subpena |[sic] issued to, any person, iﬁ_cludiﬁg a
licenseé. the Administration may invoke the aid of any court of the United States within the:
jurisdiction of which such investigation or proceeding is earried on. or where such person
resides or caities on business. in requiring the attendance and testimony of witnesses and the
production of books. papers, and documents; and such court may issue an order requiring
such person to appcar before the Administration, therc to produce records. if so ordered, or
to give testimony touching the matter under investigation. Any failure to obey stich order of
the court may be punished by such court as a coniempt thercof. All process in any stch casc
may be served in the judicial district whereof such person is an inhabitant or whérever he
may be found.

~ (b) Each small business investment compam shall be subject to cxammatxons E.\-axﬁinaﬁon
made by’ direction of the Investment Division of*® ® the Admiinistration, which may be
conducted with the assistanee of a private sector entity that has both the quahﬁcatlons fo
¢onduct and expeTtise in conducting such examinations.”” and the cost of sueh examma’uons
including the compensation of the exarniners. may in the discretion of the Admlnlslxalmn be
assessed against the company examined and when so assesséd shall be paid by such

* Private secto
~ cntity.

%Sac. 310 added by § 9 of PL 87-341, approved Oct. 3, 1961 (75 Stat. 755). Section heading amended b\ 50fPL 89-779
approved Nov. 6, 1966 (80 Stat. 1360).

%phrase “Investment Division of* substiluted for “examiners selected or approved by™ by § 407(a) of PL. 102-366, approvcd
Sept. 4, 1992 (106 Stat. 1016). Scction 407(b) provides: Effective October 1, 1992, the personneél, asscts, liabilities, contracts,
property, records, and unexpended balances of appropriations, authorizations, and other funds ¢mployed, held; used; arising
from. available or to be made available, which are related to the examination function provided by section 310 of the Small
Business Investment Act of 1958 shall be transferred by the Inspector General of the Small Business Adrninisiration to the

Investment Division of the Small Business Administration.

%*The clause allowing examinations to be performed by a private secior entity was added by §208(f)( 1) of P.L. 104-708
approved Sept. 30; 1996 (110 Stat. 3009-745).
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SMALL BUSINESS INVESTMENT ACT OF 1958 § 310(c)(7)

company. Fees collected under this subsection shall be deposited in the account for salaries  Fees for cost
and expenses of the Administration, and are authorized to be appropnated solely to cover the  exami

costs of examinations and other program oversight activities.” Every such company shall collect M
make such reports to the Administration at such times and in such form as the Administration

may require; except that the Administration is authorized to exempt from making such Reports.
reports any such company which is registered under the Investment Company Act of 1940 to
the extent necessary to avoid duplication in reporting requirements.
(c)99 Each small business investment company shall be examined at least every two
vears in such detail so as to determine whether or not-- ‘
_ ¢)) it has engaged solely in lawful activities and those contemplated by
this title;
(2) it has engaged in prohibited conflicts of interest;
3) it has acquired or exercised illegal contro] of an assisted small
business:
G)) it has made investments in small businesses for'® not léss than 1 ycar:
) it has invested more than 20 pér centum of its capital in any individual
small business, if such restriction is appliCabl_e””;
(6) it has engaged in relending, foreign investments, or passive .

investmenis; or
(7 it has charged an interest rate in éxcess of the maximum permitted by

law: "

Prowded That the Admmlstratlon may v»awe the e\ammatlon A) f01 up to one addmonal
year 1f in iis discretion, it determines- such a delay=would be appropriate, based” upon the -
amount of debentures being issued by the company and its 1epa\ ment record, the prior

% Second sentence in subsection 310(b) added by § 216 of P.L.. 105-135. approved Dec. 2, 1997 (111 Stat 2603).

PSection 104 of PL 100-590, approved Nov. 3. 1988 (102 Stat. 2993). added section 310(c) and deleted the following from
section 310(b):

Each such company shall be examined at least once each year, except that the Administrator may w aive exaniination in
the case of a company whose operations have becn suspended by reason of the fact that the company is involved i in

huoallon or is in receivership.

1%The phrase "not less than four years in the casc of section 301(d) licensees and in all other cases,” was deleted by " §
208(h)(1)(C) of P.L.. 104-208, approved Sept. 30, 1996 (110 Stat. 3009-747). The time was changed from 3 years to I year by §

406 of P.L. 106-554, approved Dec. 21, 2000 (114 Stat. 2763).

W01 phrase "if such restriction is applicable” added by § 208(b) of PL. 102-366, approved Sept. 4, 1992 (106 Stat. 1016). - ‘

- 39 (Rev. 10)

L)




§ 107.50

are Affiliates of each other. This pre-
sumption may be rebutted by evidence
satisfactory to SBA. )

Control means thé possession, direct
or indirect, of the power to direct or
cause the direction of the ma.nagement
and ‘policies of a Iicensee or other con-
cern, whether through the ownership of
voting securities, by contract, or oth-
erwise.

Control Person means any Person that
controls a L1censee, either directly or
through an intervening entity. A Con-
trol Person includes:

A genera.l partner of a Pa.rtnershlp
Llcensee,

(&) Any Person serving as the general
partner, officer, director, or manager
(in ‘the case of a limited liability com-
pany) of any entity that controls a Li-
censee, either directly or through an
intervening entity;

¢3) Any Person that—

(i) Controls or owns, directly or
through an mtervemng entity, at least
10 percent of a Partnership Llcensee or
any entity described in pa.ragra.phs (€3]
or (2) of this deﬁmtion, and

(ii) Participates in the investmeént

" decisions of the general pa.rtner of such
Partnership Licensee;

(4) Any Person that controls or owns,
directly or through.an mtervenmg en-
tity, at least 50 percént of a Partner-
ship Licensee or any entity descnbed
in paragraphs (1) or (2) of this defini-
tion. )

Corporate Licensee. See definition of
Licensee in this section. '

Cost of Money has the meaning set
forth in §107.855. '

Debenture Rate means the interest
rate, as published from time to time in
the FEDERAL REGISTER by SBA, for ten
year debentures issued by Licensees

and funded through public sales of cer-

tificates bearing SBA’s guarantee. User
or guarantee fees, if any, pa.1d by a Li-
censee are not considered ‘in deter-
mining the Debenture Rate.

Debenturés means debt obhgatlons
issued by Licensesés pursuant to seétion
303(2) of the Act and held or guaran—
teed by SBA.

Debt Securities ha.s the meamng set‘

forth in §107.815.

Dzsadvantaged Busmess means a
Small Business that is at least 50.per-
cent owned, and controlled ‘and man-
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aged, on a day to day basis, by a person
6r persons whose participation in the
free enterprise system is hampered be-
cause of social or economic dlsadva.n—
tages.

Distributable Securities means equlty
securities that are determined by SBA
(with the advice of a third pa.rty expert
in the marketmg ‘of’ ‘secuirities) to meet
each of the following requlrements

(1) The securities (which may in¢lunde
securities that are salable pursuant to
thé provisions of Rule 144 QT . CFR
230.144) under the Securities Act of
1933, as amended) are salable imme-
diately without restnctlon under Fed-
eral and state sequnt_les laws;’

(2) The 'sec’uriti.es are of & class:

(i) Which is listed and registered on a
national Securities excha.nge, or

i)y For which quotatlon mformatmn
is dlssemmated in the National Asso-
ciation ‘of Securities Dealers Auto=
mated Quotatlon System and as to
which: transaction reports and last sale
data are dlssemmated pursuant to Rule
11Aa3-1 (17 CFR 240.11A43-1) under the
Securities Exchange Act of 1934 as
amended; and

(3) The quantity of such’ secur1t1es to
be d1$tr1buted to SBA can be’ sold over
a reasonable penod of time mthout
baving an adverse impact upon the
price of the secunty

Distribution - means any transfer of
cash or non—cash assets to’ SBA, 1ts'
agent or Trustee or to partners in a .
Partnership - -Licensée, or to share-
holders in a Coqurate License X
italization of Rétained Earnings vail-
able for D1str1but10n constitutes a Dis-
tribution to the Licensee’s non—SBA
partners or shareholders:

Eam:a-rked Assets has the meamng sét.
forth in  §107.1510(b). (See also’
§107.1590.)

Earmarked Profit (Loss) has the mea.n—
ing set iorth in §107.1510, °

Earned Pnontlzed Payments has the
meaning set forth in § 107.1520. ;

Egquity Capital. Investments means in-
vestments in a Small Business in’ the
form of common or prefen:ed stock,
limifed: partnershlp interests, options,
warrants or smnlar equity. instru-
ments; mcludmg subordmated debt
with equlty features if such debs pro-
vides _only for mterest payments con-
tmgent upon and hmlted to the extent
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(2) You must preserve for at least six
years all supporting documentatlon
(such as vouchers, bank statements, or
canceled checks) for thé records listed
in paragraph (b)(1) of this section.

(3) After final disposition of any item
in your Portfolio, you must preserve
for a.t least six years:

(1) Financing applications and Fi-
nancing instruments.

(ii) A1l loan participation, and es-

CTroOw agreements

(iii)" Size status decla.ratmns (SBA
Form 480) and Fmancmg Eligibility
Statements (SBA Form 1941)..

(iv) Any capital stock certificates
and warrants of the Portfoho Concern
that you (hd not surrender or exercise

(v) All other documents and sup-
portmg material rela.tmg to the Port-
foho Conceérn, mclud_mg correspond—
ence. £

(4) You may substltute a microfilm

or ¢éomputer-scanned or generated copy |

for .the original of any record covered
by this' paragraph (c)

§107.610 Requn‘ed certifications for
Loans and Investments

F'or ea.ch .of" your Loans and Invest-

meénts, you must; have the decuments
listed in this' section. You must keep

these doeuments in your flles and:

make them avaalable to SBA upon re-
quest. .

(a) SBA Form 480 the Slze Status
Decla.ra.tlon, executed both by you and
by the coricern you are ﬁnancmg ‘By
executmg this ‘docnment, both parties
certlfy that the concern; is a Small
Bu31ness. For: securltles
_from an underwnter in a pubhc offer-
‘ing, you may subst1tute a. prospectus
showing that the concern is a ‘Srnall
gBusmess

(b) SBA Form 652 a certification by

thé concern you are financing that it -
will not ﬂlega.lly dlscnmmate (see pa.rt :

. 112 of this chapter). |

() SBA Form 1941 (ior Sectlon 301(d)
Licensees only), executed both by’ you
and by the concern you are Ima.ncmg.
By executmg this ‘document;, both par-
ties certify that the concern is a Dis-

advantaged Busmess. .

(@) A cert1ﬁcat1on by the concern you
are financing of thé intended use of the
proceeds For securities " purchased

from an underwriter in a public offer—
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purchased’

§107.620

ing, you rhay substitute a prospectus
indicating the intended use of proceeds.

(e) For each LMI Investment:

(1) A certification by the concern;
dated as of the date of application for
SBIC ﬁnancmg, as to the basis for its
quahﬁca.non as an LMI Enterprise,

(2) If the doricern qualmes as an LMI
Enterpnse as defined in paragraph (2)
of the definition of LMI Enterprise in
§107 50, an. additional certification
dated no later than the date 180 days
after the closmg of the LMI I.nvest—
ment as . to the location ‘of the con-’
cern’ s employees ‘or tangible assets or
the pnnclpal residénces of its full-tims
employees as of the date of such cer-
tification; and

3 Gerblilca.tlon(s) by the SBIC, made
contemporaneously with the certifi:
catiori(s) of:the concern that the con-
cern, quahfxes as an LMI Enterpnse as
of the date(s) of the concern’s certifi-
cation(s) and the basls for such quali-
fication.

(61 FR 3189, Jan. 31, 1996_ as amended abt 64

' FR 52646 Sept 30, 1999]

§107.620 Requlrements to obtain in-
formation from Porifolio Concerns.

All the. J.nformamon reqmred by this
section 'is subject. to the reqv.urements
of §107.600 and must be in Enghsh

() Informatwn for initial chmcmg de-
cision, Before extendmg any Fmancmg,
you must requite the applicant to sub-
mit such financial statements, plans of
operatlon (including mtended use of fi-
nancing proceeds), cash flow analyses
and projections as are necessary to
support your investment decisioin. The
information submitted must be con-
sistent with the size 'and type of ‘the
busmess and the amount of the pro-
posed Finhancing.

(b) Updated financial information. @®
The terms of each Financing miust ré-
quire the Portiolio Concern to provide,
at least annually, sufilclent financial
information to enable you to perform
the following required procedures:

(i) Evaluate the fihancial conchmon
of -the- Portfoho Conceln for the .pur-
pose of valuing your mvestment :

(ii) Determine the continuéd eligi-
bility of the Portfolio Concern; and

(iii) Verify the use of Financing pro-
ceeds.




SBA POLICY AND PROCEDURAL RELEASE #2017
Subject: Determination of "Disadvantaged Small Busines’s Concern."”

The purpose of this memorandum is to provide guidance to Section 301(d) and other
licensees in their determination that a small business concern is socially or economically
disadvaritaged, and to outline minimum information needed for such determination,

I. STATE MENT QF POLICY

A dlsadvantaged small business is a small business concern which is at least 50 percent

- owned, and controlled and managed by socially or économically disadvantaged individuals. No

assistance may be provided by Section 301(d) licensees to small business conceris unless such
concerns are socially or economically dlsadvantaged -

SIS | S LEGISLATION RFT ATING TO 301( d) LICENSFFQ

Sectlon 301(d) of the Small Business Investment Act of 1958 was added in 1972 to gve
legislative authonty to a program of prov1dmg assistance to present or potential businiess persons
whose participation in the free enterprise system is. hampered because of social or economic
dlsadvantages Prior to the 1972 amendmient to the Act, the Small Business Administration had
hcensed a specml class of small business investment compames (I\rfESBICs) These MESBICs
were licensed solely for the purpose of rendering financial and management assistance to
members of mmonty races and to those persons who are socmlly or econormcally disadvantaged.

C, Sectmn 301(d) of the Act prowdes for the hcensmg by SBA of a small business
investrnent company, "the investment policy of which is that its investments will be made solely
- in. small business concerns which will contribute t6 a well-balanced - national economy by
"faczhtatmg ownership in such concerns by pcrsons ‘whose pa:t1c1patlon in the free enterpnse :
vsystem 1s hampered becausc of social or economic dlsadvantages . | e

mw

: Pursuant to this-authority, SBA has deﬁned a Section 301(d) license in Section 107.3 of
the Regulatmns as "a licensee organized under a Staté business or nonproﬁt corporation statute,
and licensed pursiiant to Section 301(d) of the ‘Act” and having an investment policy limited to

makmg investments solely in Small Conceins. whxch will contnbute to a well-balanced national
ecoriomy by facxlltatlng ownership of such concerns by persons whose participation in the free
enterprise system is hampered because of social. or economic disadvantages. " "Dlsadvantagod
Coricern” is defined in terms of the statutory language as one "owned by a person or persons
.whose part101pat10n in the free enterprise system is hampcrod because of social or economic
dlsadvantages The regulations also make special provisions for investments in disadvantaged
concers by Licensees other than Section 301(d).Licensees. See, for example §107. 301(a)-

Revised June 22, 1994
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IV. MEANING QF IALLY OR ECONOMICAILY DISADVANTAGED

Except to recommend the elimination of any suggestion that only members of minority
groups are eligible for assistance under this program and to specify that the program is to'aid all
who are hampered in achieving full citizenship in our economic system by virtue of their social
or economic disadvantages, Congress has not fully defined the words "socially or economically
disadvantage.” This lack of precise legislative definition suggests that a precise definition is
inappropriate, and that flexibility is warranted. o

V. PROCEDURES RELATING TQ ELIGIBILITY DETERMINATIONS
I : .

F DISADVANTAGED B

If the business owner is a member of a designated group specified in CFR 13 Section
124.105(b) (i.e., African Americans, Hispanic Americans, Native Aimnericans, ‘Asian Pacific
Americans, and Subcontinent Asian Americans), then he/she may be assumed to be socially
disadvantaged, and no further information (including the financial status of the owner) will be

considered.

In determining whethér other owners of small business concerns are socially or
economically disadvantaged, reliance should not be placed upon a single factor, but on a
composite of such factors as the social or economic background of the principal owners,
controlling individuals and managers of the concern, along with the gerieral pattern of their life,
opportunities and education which have prévented them from obtaining financial or oﬂ"er
assistance available to the average entrepreneur in the economic mainstream. Consideration may
be given to such factors as contribute to a disadvantaged condition in the ordinary (dictionary)
meaning of that word - lacking in basic resources or conditions necessary to an equal position in
society - as well as to such specific factors as: |

(@) low income;

(b) unfavorable location, such as urban ghettos or depressed rural areas and dareas of
high unemployment or under-employmeirit;

(9 limited education; "
@ phy“siczl"- or other Spec':iaI handicap;

(e inability to compete effectively in the marketplace because of prevailing or past
restrictive practices; and :

()  Vietnam era service in the Armed Forces, (August 5, 1964 to May 7, 1975).

The composite of the foregoing factors and other pertinent information will establish_ a
profile to be used as the basis for determining eligibility. A separate profile should be completed
by the licensee with respect to each smalll business concern assisted, and maintained for SBA’s

inspection.

Revised June 22, 1994




