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(B) in subsection (g), by striking “(as defined in section
206B of the Gramm-Leach-Bliley Act)”.

SEC. 763. AMENDMENTS TO THE SECURITIES EXCHANGE ACT OF 1934.

{a) CLEARING FOR SECURITY-BASED SwapS.—The Securities
Exchange Act of 1934 (15 U.S.C. 78a et seq.) is amended by
inserting after section 3B (as added by section 717 of this Act):

“SEC. 3C. CLEARING FOR SECURITY-BASED SWAPS.

“(a) IN GENERAL.—

“(1) STANDARD FOR CLEARING.—It shall be unlawful for
any person to engage in a security-based swap unless that
person submits such security-based swap for clearing to a
clearing agency that is registered under this Act or a clearing
agency that is exempt from registration under this Act if the
security-based swap is required to be cleared.

“(2) OPEN ACCESS.—The rules of a clearing agency described
in paragraph (1) shall—

“(A) prescribe that all security-based swaps submitted
to the clearing agency with the same terms and conditions
are economically equivalent within the clearing agency and
mag be offset with each other within the clearing agency;
an .

“(B) provide for non-discriminatory clearing of a secu-
rity-based swap executed bilaterally or on or through the
rules of an unaffiliated national securities exchange or
security-based swap execution facility.

“(b) COMMISSION REVIEW.—

“(1) COMMISSION-INITIATED REVIEW.—

“(A) The Commission on an ongoing basis shall review
each security-based swap, or any group, category, type,
or class of security-based swaps to make a determination
that such security-based swap, or group, category, type,
or elass of security-based swaps should be required to be
cleared.

“(B) The Commission shall provide at least a 30-day
public comment period regarding any determination under
subparagraph (A).

“(2) SWAP SUBMISSIONS.—

“(A) A clearing agency shall submit to the Commission
each security-based swap, or any group, category, type,
or class of security-based swaps that it plans to accept
for clearing and provide notice to its members (in a manner
to be determined by the Commission) of such submission.

“(B) Any security-based swap or group, category, type,
or class of security-based swaps listed for clearing by a
clearing agency as of the date of enactment of this sub-
section shall be considered submitted to the Cominission.

“{C) The Commission shall—

“(1) make available to the public any submission’
received under subparagraphs (A) and (B);

“(i1) review each submission made under subpara-
graphs (A) and (B), and determine whether the secu-
rity-based swap, or group, category, type, or class of
security-based swaps, deseribed in the submission is
required to be cleared; and

“1ii) provide at least a 30-day public comment
period regarding its determination whether the
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“(e) REPORTING TRANSITION RULES.—Rules adopted by the
Commission under this section shall provide for the reporting of
data, as follows:

“(1) Security-based swaps entered into before the date of
the enactment of this section shall be reported to a registered
security-based swap data repository or the Commission no later
than 180 days after the effective date of this section.

“(2) Security-based swaps entered into on or after such
date of enactment shall be reported to a registered security-
based swap data repository or the Commission no later than
the later of— , _

“(A) 90 days after such effective date; or

“(B) such other time after entering into the security-
based swap as the Commission may prescribe by rule or
regulation.

“f) CLEARING TRANSITION RULES.—

“(1) Security-based swaps entered into before the date of
the enactment of this section are exempt from the clearing
requirements of this subsection if reported pursuant to sub-
section (e}(1). .

“(2) Security-based swaps entered into before application
of the clearing requirement pursuant to this section are exempt
from the clearing requirements of this section if reported pursu-
ant to subsection (e)X2).

“(g) EXCEPTIONS,—

“(1) IN GENERAL.—The requirements of subsection (a)(1)
shall not apply to a security-based swap if 1 of the counterpar-
ties to the security-based swap—

“(A) is not a financial entity,

“(B) is using security-based swaps to hedge or mitigate
commercial risk; and _

“(C) notifies the Commission, in a manner set forth
by the Commission, how it generally meets its financial
obligations associated with entering into non-cleared secu-
rity-based swaps.

“(2) OpTION TO CLEAR.—The application of the clearing
exception in paragraph (1) is solely at the discretion of the
counterparty to the security-based swap that meets the condi-
tions of subparagraphs (A) through (C) of paragraph (1).

“(3) FINANCIAL ENTITY DEFINITION.—

“(A) IN GENERAL.—For the purposes of this subsection,
the term ‘financial entity’ means—

“(i) a swap dealer;

“(i1) a security-based swap dealer;

“(iil) a major swap participant;

“(iv) a major security-based swap participant;

“(v) a commodity pool as defined in section 1a(10)
of the Commodity Exchange Act;

“(vi) a private fund as defined in section 202(a)

of the Investment Advisers Act of 1940 (15 U.S.C.

80-b—2(a));

“(vil) an employee benefit plan as defined in para-
graphs (3) and (32) of section 3 of the Employee Retire-

ment Income Security Act of 1974 (29 U.S.C. 1002);

“(viii) a person predominantly engaged in activities
that are in the business of banking or financial in
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nature, as defined in section 4(k) of the Bank Holding

Company Act of 1956. -

“B) ExcLusioN.—~—The Commission shall consider
whether to exempt small banks, savings assoctations, farm
credit system institutions, and credit unions, including—

“(i) depository institutions with total assets of
$10,000,000,000 or less;

“(ii) farm credit system institutions with total
assets of $10,000,000,000 or less; or

. “(iii) credit wunions with total assets of

$10,000,000,000-or less.

“(4) TREATMENT OF AFFILIATES.—

“(A) IN GENERAL.—An affiliate of a person that qualifies
for an exception under this subsection (including affiliate
entities predominantly engaged in providing financing for
the purchase of the merchandise or manufactured goods
of the person) may qualify for the exception only if the
affiliate, acting on behalf of the person and as an agent,
uses the security-based swap to hedge or mitigate the
commercial risk of the person or other affiliate of the
person that is not a financial entity.

“(B) PROHIBITION RELATING TO CERTAIN AFFILIATES.—
The exception in subparagraph (A) shall not apply if the
affiliate is—

“(1) a swap dealer;

“(ii) a security-based swap dealer;

“(iii) a major swap parficipant;

“(iv) a major security-based swap participant;

“(v) an issuer that would be an investment com-
pany, as defined in section 3 of the Investment Com-
pany Act of 1940 (15 U.S.C. 80a-3), but for paragraph

- (1) or (7) of subseetion (c) of that Act (15 U.S.C. 80a—

3(e);

“(vi) a commodity pool; or

“vil) a bank holding company with over
$50,000,000,000 in consolidated assets.

“(C) TRANSITION RULE FOR AFFILIATES.—AnN affiliate,
subsidiary, or a wholly owned entity of a person that quali-
fies for an exception under subparagraph (A) and is
predominantly engaged in providing financing for the pur-
chase or lease of merchandise or manufactured goods of
the person shall be exempt from the margin requirement
described in section 15F(e) and the clearing requirement
described in subsection (a) with regard to security-based
swaps entered into to mitigate the risk of the financing
‘activities for not less than a 2-year period beginning on
the date of enactment of this subparagraph.

“5) ELECTION OF COUNTERPARTY.—

“(A) SECURITY-BASED SWAPS REQUIRED TO BE
CLEARED.—With respect to any security-based swap that
is subject to the mandatory clearing requirement under
subsection (a) and entered into by a security-based swap
dealer or a major security-based swap participant with
a counterparty that is not a swap dealer, major swap
participant, security-based swap dealer, or major security-
based swap participant, the counterparty shall have the
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sole right to select the clearing agency at which the secu-

rity-based swap will be cleared. '

“(B) SECURITY-BASED SWAPS NOT REQUIRED TO BE
CLEARED.—With respect to any security-based swap that
is not subject to the mandatory clearing requirement under
subsection (a) and entered into by a security-based swap
dealer or a major security-based swap participant with
a counterparty that is net a swap dealer, major swap
participant, security-based swap dealer, or major security-
based swap participant, the counterparty—

" “{) may elect to require clearing of the security-

based swap; and

“(i1) shall have the sole right to select the clearing
agency 'at which the security-based swap will be

cleared. .

“(6) ABUSE OF EXCEPTION.—The Commission may prescribe
such rules or issue interpretations of the rules as the Commis-
sion determines to be necessary to prevent abuse of the excep-
tions described in this subsection. The Commission may also
request information from those persons claiming the clearing
exception as necessary to prevent abuse of the exceptions
. described in this subsection. : .

“(h) TRADE EXECUTION.—

“(1) IN GENERAL.—With respect to transactions involving
security-based swaps subject to the clearing requirement of
subsection (aX(1), counterparties shall—

“(A) execute the transaction on an exchange; or

“(B) execute the transaction on a security-based swap
execution facility registered under section 3D or a security-
based swap execution facility that is exempt from registra-
tion under section 3D(e). . i
“(2) ExCEPTION.—The requirements of subparagraphs (A)

and (B) of paragraph (1) shall not apply if no exchange or
security-based swap execution facility makes the security-based
swap available to trade or for security-based swap transactions
subject to the clearing exception under subsection (g).

© “() Boarp APPrOVAL.—Exemptions from the requirements of

this section to clear a security-based swap or execute a security-
.based swap through a national securities exchange or security-
based swap execution facility shall be available to a counterparty
that is an issuer of securities that are registered under section
12 or that is required to file reports pursuant to section 15(d),
only if an appropriate committee of the issuer’s board or governing
body has reviewed and approved the issuer’s decision to enter
into security-based swaps that are subject to such exemptions.

“(j) DESIGNATION OF CHIEF COMPLIANCE OFFICER.—
“(1) IN GENERAL—Each registered clearing agency shall
designate an individual to serve as a chief compliance officer.
“(2) DUTIES.—The chief compliance officer shall—
“(A) report directly to the board or to the senior officer
of the clearing agency; :
“(B) in consultation with its board, a body performing
a function similar-thereto, or the senior officer of the reg-
istered clearing agency, resolve any conflicts of interest
that may arise;



