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providing essential air service between
the eligible place and its hub, unless
otherwise agreed to with the
community. In cases where an eligible
place receives service to two hubs,
however, more than one Intermediate
stop is permitted between that place and
its secondary hub.

{b} In Alaska, more than one
intermediate stop s permitted if
required by low traffic levels at the
eligible place or by the long distance
between the eligible place and tts hub.

{c) The Department may specify
nonstop service when necessary to make
the service viable.

{d) Where an eligible place normaily
is an intermediate stop that shares
available capacity with another place, it
is the policy of the Department either to
require additional capacity (more flights
or larger aircraft) between the eligible
place and its hub or to specify some
turnaround operations on that route
segment.

5398.9 Load factor standards.

The load factor standards used in this
part may be raised for indlvidual
eligible places under either of the
following circumstances:

{a) The place is served by the carrier
as part of a linear route; or

(b} It would be in the interest of the
community, the carrier, or the general
public to raise the load factor standard
for that place.

§398.1C Overflighis.

The Department considers ita
violation of 49 U.S5.C. 41732 and the air
service guarantees provided under this
part for an alr carrier providing essential
air service to an eligible place to overfly
that place, except under one or more of
the following circumstances:

{a) The carrier is not compensated for
serving that place and another carrier is
providing by its flights the service
requlred by the Department's essential
air service determination for that place;

(b) Circumstances beyond the carrier's
conirol prevent it from landing at the
eligible place;

{c) The flight invelved s not ina
market where the Department has
determined air service to be essential; or

{d) The eligibie place is a place in
Alaska for which the Department’s
essential air service determination
permits the overflight.

§390.11 Funding reductions.

(a) If, in any fiscal year,
appropriations for payments to air
carrlers remain at oc below the amounts
estimated as necessary to maintain
subsidy-supported essential air service
at the places receiving such service, and

Congress provides no statutory direction
to the contrary, appropriations shall not
be available for essential ale setvice to
otherwise eligible places within the 48
contiguous States and Puerto Rico that
have a rate of subsidy per passenger in
excess of $200.00, or are located:

(1) Less than 70 highway miles from
the nearest large or medium hub airport;

(2) Less than 55 miles from the
nearest small hub airport; or

{3) Less than 45 highway miles from
the nearest nonhub airport that has
enplaned, on certificated or commuter
carriers, 100 or more passengers per day
in the most recent year for which the
Department has obtained complete data.

) The rate of subsidy per passenger

shall be calculated by dividing the
annua] subsidy in effect as of July 1 of
the prior fiscal year by the total origin-
and-destination traffic during the most
recent year for which the Department
has obtained complete data.

PART 399-—{AMENDED]

171. The authority cltation for part
399 Is revised to read as follows:

Authority: 49 U.S.C, Chapters 401, 411,
413, 415, 417, 419, 461.

§399.20, 399.38, 399.90 [Removed]

172. Sections 399.20, 399.21, 3899.38,
and 399.90 are removed.

§399.21 [Amended)

173. In §399.21, remove the words
“section 401 of the Act” and add, in
their place, the words “section 41102 of
Title 49 of the United States Code™.

Issued In Washington DC, on August 14,
1995,
Mark L. Gerchick,

Acting Assistant Secretary for Aviation and
International Affalrs.

{FR Doc. 85-20502 Flled B-21-95; 8:45 am}
BHLING CODE 4910-62-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1, 20, 25 and 602
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AIN 1455-AMAS

Income, Gift and Estate Tax

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the income tax
imposed under chapter 1, the estate tax
imposed under chapter 11, and the gift
tax imposed under chapters 12 and 14

of the Internal Revenue Code of 1986.
Changes to the marital deduction
provisions of the estate and gift tax
chapters were made by the Technical
and Miscellaneous Revenue Act of 1988,
Further amendments were made by the
Revenue Reconciliation Act of 1989,
and the Revenue Reconciliation Act of
1890. These final regulations will
provide guidance needed to comply
with the changes to the matital
deduction provisions of the estate and
gift tax chapters.

DATES: These regulations are effective
August 22, 1995.

These regulations apply to decedents
dying and to gifts made after August 22,
1995.

FOR FUATHER FORMATION CONTACT:
Susan B. Hurwitz, 202-622-3080, not a
toll-free number.

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act (44 U.5.C. 3504(h)) under
control number 1545-1360. The
estimated annuzi burden per
respondent/recordkeeper varies from 30
minutes to 3 hours, depending on
individual circumstances, with an
estimated average of 2 hours.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden shouid be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer PC:FP,
Washington, DC 20224, and to the
Office of Management and Budget,
Attention: Desk Officer for the
Department of the Treasury, Office of
Inforrnation and Repulatory Affairs,
Washington, DC 20503.

Background

A notice of proposed rulemaking was
published in the Federal Register (58
FR 305), on January 5, 1993, reflecting
amendments made to the Code by the
Technical and Miscellaneous Revenue
Act of 1988 (Pub. L. 100-647) (the 1988
Act), the Revenue Reconciliation Act of
1989 (Pub. L. 101-239) (the 1989 Act),
and the Revenue Reconcllfation Act of
1990 (Pub. L. 101-508) (the 1930 Act).
The 1988, 1989, and 1990 Acts impose
restrictions on the allowance of the
estate and gift tax marital deduction
where the surviving spouse (in the case
of a transfer at death) or the donee
spouse (in the case of a lifetime transfer)
is not a citizen of the United States. In
addition, the gift tax annual exclusion
allowable in the case of a transfer to a
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noncitizen spouse was increased to
$100.000. The statutory armnendments
also changed the tax rate and the
amount of the unified credit applicable
in the case of the estate of a decedent
nonresident not a citizen of the United
States (nonresident alien). The IRS
received written cormments on the
proposed regulations and, on April 2,
1993, held a public hearing on the
regulations.

After consideration of the written and
oral comments received, § 20.2056A~
2{d) of the proposed regulations, which
provides additional requirements for
qualification as a qualified domestic
trust to ensure the collection of the
section 2056A estate tax, was
substantially modified. In view of these
substantial modifications, §20.2056A-
2{d) has been reissued as proposed and
temporary regulations in order to afford
the public a further opportunity to
comment on these security
arrangements. See the proposed rules
and the rules portion of this issue of the
Federal Register, respectively. The
balance of the proposed regulations are

_revised and adopted as final regulations
by this Treasury declsion.

The following s a discussion of the
more significant comments received
{other than those comments pertaining
to §20.2056A-2(d) of the proposed
regulations) and the reasons for
accepting or rejecting those comments
in the final regulations.

A. Section 1.1015-5 Increased Basis
for Gift Tax Paid in the Case of Gifts
Made After December 31, 1976

This section of the proposed
regulations has been revised to betier
conform to the existing regulations and
to clarify the determination of the
amount of the gift tax paid in situations
where the donor’s unified credit is
applied against the gift tax liability.

B. Section 20.2056A-1 Restrictions on
Allowance of Marital Deduction if
Surviving Spouse is Not a United States
Citizen

Under section 2056(d){4)}, if the
surviving spouse becomes a citizen of
the United States before the day on
which the estate tax return is filed,
property passing from the decedent to
the surviving spouse either outright or
in trust need not be transferred to a
qualified domestic trust {(QDOT) {or the
trust need not be reformed to qualify as
a QDOT) in order to qualify for the
estate tax marital deduction. It is
possible that the naturalization process
may not be completed before the due
date, including extensions, for filing the
estate tax return. Comments suggested
that if the surviving spouse has filed an

application for naturalization within a
reasonable time after the decedent’s
death, then any late filing of the return
pending the outcome of the citizenship
process should be ireated as due to
reasonable cause for purposes of section
6651 {imposing penalties for failure to
file returns and failure to pay tax). This
suggestion was not adopted because the
existence of reasonable cause for late-
filing and late-payment should be
determined on a case by case basis
applying well-established standards as
prescribed under current law.

In response to comments, the
discussion in § 20.2056A-1(c) of the
proposed regulations, regarding the
special rule for estate and gift tax
treaties, was expanded. Section
7815(c1)(14) of the 1989 Act added a
special rule under which the statutory
amendments affecting the estate and gift
tax marital deduction do not apply
when the decedent or donor is not a
United States citizen or resident and s
a resident of a country with which the
United States has an estate, gift or
inheritance tax treaty, io the extent such
statutory amendments would be
inconsistent with the treaty provisions.
The final regulations provide that under
this special rule, the estate may choose
either the statutory deduction under
section 2056A or the marital deduction,
exemption, or credit allowed under the
treaty. See H. Rep. No. 247, 101 Cong.
1st Sess. 1435, n. 99 (September 20,
1989). Thus, the estate may not avail
itself of both the marcital benefit under
the treaty and the marital deduction
under the QDOT provisions of the Code
with respect to the remainder of the
marital property that is not otherwise
deductible under the treaty. These
regulations do not conflict with existing
treaties.

C. Section 20.2056A-2 Requiremenis
for Qualified Domestic Trust

Under § 20.2056A—-2(a) of the ,
proposed regulations, in order to qualify
as a QDOT, a trust must be created and
malntained under the laws of the United
States or any state or the District of
Columbia. Several commentators
suggested that this requirement should
be deleted because it places an
additional burden on nonresident aliens
with only limited contacts with the
United States. This comment was not
adopted. The ability of the Internal
Revenue Service to collect the section
2056A estate tax 1s adequately protected
only if the trust has a sufficient nexus
with the United States. However, the
final regulations delete the requirement
that the trust be created under the laws
of the United States. In lleu of that
requirement, the final regulations

provide that the trust may be
established by a document executed
under the laws of either the United
States or a foreign jurisdiction, such as
under a foreign will or trust, provided
that the document directs that the laws
of a particular state of the United States
or the District of Columbia govern the
administration of the trust, and that
direction is effective under the
applicable local law. The final
regulations also clarify that a trust is
“malntalned” in the United States for
purposes of this provision if the records
of the trust {or coples thereof) are kept
in the United States.

Section 20.2056A-2{a) of the
proposed regulations also provided that
in order to qualify as a QDOT, a trust
must constitute an “expliclt trust” as
defined in § 301.7701-4{a) of the
regulations. The final regulations
change this reference to an “ordinary
trust”, since that is the term referred to
in §301.7701-4(a). Some commentators
raised the concern that if property
transferred to a QDOT includes an
active trade or business, the trust may
be classified as an association taxable as
a corporation under §301.7701-2 and,
therefore, will not qualify as a QDOT. In
response to those comments, the final
regulations provide that a trust will not
fail to be treated as an ordinary trust
under §301.7701-4(a) for purposes of
section 2056A solely because of the
nature of the assets transferred to that
trust.

D. Section 20.2056A-3 (QDOT Election

Comments were received
recommending that the protective
election rules contained In § 20.2056A-
3{c) of the proposed regulations be
expanded to permit protective elections
with respect to a broader range of
controversies affecting the availability of
the marital deduction for property
passing to or for the benefit of a
noncitizen spouse and the time period
during which such controversies must
arise. In response to these comments,
the availability of a protective election
has been revised to cover additional
situations. The final regulations provide
that a protective election may be made
only if a bona fide issue is presented,
the resolution of which is uncertain at
the time the federal estate tax return is
filed. The bona fide issue must concern
the residency or citizenship of the
decedent, the citizenship of the
surviving spouse, whether an asset is
includible in the decedent’s gross estate,
or the amount or nature of the property
the surviving spouse is entitled to
recelve. Conforming changes have been
made to the protective assignment rules
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of the proposed regulations to reflect
these amendrents.

Under § 20.2056A-3(b) of the
proposed regulailons, partial QDOT
elections were not permitted. However,
the proposed regulations provide that if
a trust is severed in accordance with the
rules under section 2056(b){7). a QDOT
election may be made for each separate
trust. A comment was received stating
that the phrase *'for each separate trust”
implies that if there are two or more
trusts after division, an election must be
made for each trust. The final
regulations clarify that upon severance
of a trust, a QDOT election may be made
for any one or more of the severed
trusts.

E. Section 20.2056A-4 Procedures for
Conforming Marital Trusts and
Nonmarital Transfers to the
Requirements of a Qualified Domestic
Trust

A comment was received pointing out
that the proposed regulations did not
specify the time by which a nonjudicial
reformation must be completed.

. Accordingly, the final regulations
provide that a nonjudicial reformation
must be completed by the time
prescribed (including extensions) for
filing the decedent's estate tax return.
This result is consistent with section
2056(d}{5)(A), which provides that
ahsent a judicial reformation the
determination of the qualification of a
tust as a QDOT is made as of the date
the return is filed.

Section 20.2056A-4{a}{2) of the
propesed regulations provide that a
trust, as reformed, must be effective
under local law and Irrevocabie, A trust
in which the surviving spouse has an
income interest and an inter vivos
general power of appointment 1s, in
effect, revocable and could, therefore,
fail to qualify under the proposed
regulations. Accordingly, the final
regulations have been amended to
provide that the trust as reformed may
be revocable by the spouse, or otherwise
be subject to the spouse’s general power
of appointment, provided that there 1s
no power exercisable by any person to
amend the trust during the continued
period of its existence such that it
would no fonger qualify as a QDOT.
Thus, for example, any distributions
made pursuant to the spouse’s exercise
of a power to appoint must be subject
to the requirement that the U.S. Trustee
withhold the section 2056A estate tax.

The final regulations provide that
prior to the time a judicial reformation
of the trust is completed, the trustee Is
responsible for filing the Form 706~
QDT. paying any section 2056A estate
tax that becomes due, and filing the

annual report if such a report is
required. In addition, fallure to comply
with these requirements may cause the
trust to be subject to the anti-abuse rule
under § 20.2056 A-2T{d}{1}(iv). A claim
for refund may be filed to recover any
section 2058A estate tax paid by the
trust {f the judicial reformation is
terminated prior to completion. In
addition, if the judicial reformaticn is
terminated prior to completion, the
trustee of the trust is llable for the
additional estate tax on the decedent’s
estate that becomes due at the time of
the termination due to the trust’s failure
to comply with section 2056A.

Comments were received criticizing
the rule contained in § 20.2056 A-4{b}(5)
of the proposed regulations, that a
transfer of property by the surviving
spouse or the decedent's executor to a
QDOT created by the spouse pursuant to
section 2056(d){2)(B) Is treated as a
transfer from the decedent solely for
purposes of sectlon 2056(d}{Z}{A). For
all other purposes, €.g., income, gift,
estate, generation-skipping transfer tax
and section 1491, the proposed
regulations provide that the property is
treated as passing from the surviving
spouse to the trust. The comments
suggesied that although section
2056A(b)(15) provides for tax exempt
reimbursement to the spouse of income
taxes paid by the spouse with respect to
trust items, that provision should not be
Interpreted as acknowledging that all
QDOTs created by the surviving spouse
or by the decedent’s executor are grantor
trusts for income tax purposes,

The final regulations retain the rule
that the surviving spouse is treated as
the transferor of the property transferred
to a QDOT pursuant to section
2056(d}(2) (B). It is believed that this
treatment is consistent with
Congressionai intent, as evidenced by
sectlon 2056A{b)(15). However, because
of the potentially unanticipated result in
the case of completed transfers to tnists
by the surviving spouse where the
spouse retains an income Interest,

§ 25.2702-1{(c) of the regulations is
amended by this document to provide
that property assigned or ransferred to
a QDOT by the surviving spouse, where
the surviving spouse retains an income
interest in the transferred property, is
not subject to the special valuation rules
of section 2702. See §25.2702-1(c)(8).
The final regulations alsc provide that
the surviving spouse is not considered
the transferor of property to a QDOT if
the transfer by the spouse constitutes a
transfer that satisfies the requirements
of sectlon 2518{c}{3).

Section 20.2056A—-4(b) of the
proposed regulations provide that If
property is transferred or assigned to a

QDOT by the surviving spouse pursuant
to section 2056(d)(2) (B), the QDOT need
not be a trust that would otherwise
qualify for a marital deduction under
section 2056(a). A question has been
raised whether this rule applies
regardless of whether the trust was
created by the decedent during life or by
will, by the surviving spouse, or by the
decedent's executor. Accordingly, the
final regulations clarify that if the
spouse transfers property to a QDOT
pursuant to section 2056{d){2)(B}. the
transferee trust need not (with one
exceptionj be in a form necessary to
qualify for a marital deduction under
section 2056(a) regardless of whether
the trust Is created by the decedent, the
surviving spouse or the decedent’s
executor. However, the final regulations
provide that, once funded, 100 percent
of the transferee trust must consist of
assets that qualify for the marital
deduction under the Code. This rule is
necessary to avoid complicated tracing
issues under section 2056A(b)(1).
Therefore, if the decedent also
bequeaths property to the trust under
his will, the trust will need to conform
to the marital trust requirements in
order that all of the trust property
qualifies for the marital deduction
under section 2056(a).

Section 20.2056 A—4(b){3) of the
proposed regulations provide that only
assets passing from the decederit to the
spouse that are included in the
decedent's gross estate may be
transferred or assigned to a QDOT. The
language of the proposed regulations
could be viewed as providing that assets
originally owned at any time by the
surviving spouse cannot be assigned to
the QDOT., even If those assets in fact
are included in the decedent’s gross
estate. For example, a question has been
raised whether property owned by the
surviving spouse that was transferred to
the decedent and then subsequently
bequeathed to the surviving spouse
could be transferred or assigned to a
QDOT. In order to address this concem,
the final regulations have been clarified
to provide that the surviving spouse
may transfer or assign to the QDOT any
property included in the decedent’s
gross estate and passing to the spouse at
death. However, the spouse may not
transfer property owned by the spouse
at the time of the decedent’s death, in
lleu of property passing from the
decedent.

In response to comments, the final
regulations specifically address the
transfer or assignment of property (c a
QDQOT in the case of the death or
incompetency of the surviving spouse.
The final regulations provide that the
transfer or assignment of properny to a
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QDOT may be made by either the
surviving spouse, the surviving spouse's
legal representative (if the surviving
spouse is Incompetent), or by the
surviving spouse’s executor {if the
surviving spouse subsequently dies).

Comuments were received suggesting
that the method adopted in § 20.2056A-
4(c)(4) of the proposed regulations for
computing the “corpus portion” of a
nonassignable annuity payment be
revised. The comments suggested that
the corpus portion of each payment
should be computed based on that
portion of each payment excluded from
the spouse's income under section 72.
Alternatively, it was suggested that the
determination of the corpus portion
should be keyed to the threshold for
imposition of the section 4980A excise
tax on excess distributions (generally
amounts distributed 1n excess of
$150,000). Both of these suggestions
were rejected. The methadology in the
regulations is designed to realistically
approximate the portion of each
payment representing income and
corpus based on the present value of the

'benefit, the expected term of the
annuity, and the assumed rate of retum.
On the other hand, basing the
determination on the extent to which
each payment is included in the
spouse’s income wpuld preduce
arbitrary and urrealistic results. For
example, in the case of a
noncontributory qualified plan, the
entire payment will be includible in
gross income and thus no portion would
be allocated to corpus, Similarly, under
the section 4980A approach, the first
$150,000 of payments will be arbitrarily
allocated to income regardless of the
amount of the total annual payment, It
is believed that neither of these methods
provides an accurate or realistic
measure of the income or corpus portion
of each payment.

Guidance was requested regarding
whether an individual retirement
account {IRA) described in section
408(a) is a nonassignable annuity or
other arrangement eligible for the
procedures contained In § 20.2056 A~
4(c). In general. individual retirement
accounts under section 408(a) are
assignable but individual retirement
annuities under section 408(b) are not
assignable {and thus, are eligible for the
special procedures described in
§20.2056A-4(c)). However, ifan
individual retirement account is
assigned to a trust with respect to which
the surviving spouse is not treated as
the owner under sectlon 671 et seq.
{providing rules for the treatment of
grantor trusts), then the entire account
balance is treated as a distribution to the
spouse includible in the spouse’s gross

income under section 408(d} in the
taxable year in which the assignment is
made.

In view of this significant tax burden
attendant to the assignment of an
individual retirement account to a
nongrantor trust, the final regulations
allow the spouse to treat the individual
retirernent account as nonassignable for
purposes of § 20.2056A-4(c) and thus,
eligible for the procedures contained in
that section. However, if the spouse
does assign the individual retirement
account o a trust pursuant to
5§ 20.2056 A-2{b){2) and 20.2056 A—4(b)
{either a grantor trust or a nongrantor
trust), then § 20.2056 A-4(b}(7)
(providing that an assignment of an
assignable annuity or other arrangement
to a trust s treated as a transfer of the
property to a QDOT regardiess of the
method of payment actuatly elected)
will apply. Thus, under the final
regulations, if the individual retirement
account is assignable, the spouse has the
option of either assigning the individual
retirement account to a QDOT, or using
the procedures contained in
§20.2056A~4(c).

In response to comments, § 20.2056A~
4(c} of the proposed regulations has
been modified to provide that tf the
financial circumstances of the spouse
are such that an amount equal to all or
a part of the corpus portion of a
nonassignable apnuity payment
received by the spouse would be eligible
for a hardship exemption (as defined In
§ 20.2056A-5(c)), if paid from a QDOT,
then all or a corresponding part of the
payment will be exempt from the
rollover or the tax payment
requirements, depending upon which
option is selected by the spouse.

In response to comments, the
agreements required under § 20.2056 A~
4{c) of the proposed regulations
{pertaining to the spouse’s undertaking
to roll over nonassignable annuity
payments to a QDOT or pay a section
2056A estate tax on each payment) have
been revised. In the final regulations,
both forms of agreements provide that in
the event of a failure to timely file the
Form 7D06-QDT or a failure to either {1)
timely pay the section 2056A estate tax
on the corpus portion of the annuity
payment, or (2) timely roll over the
corpus portion to a QDOT, the surviving
spouse may make an application for
rellef under § 301.9100-1 of the
Procedure and Administration
Regulations, from the consequences of
the failures. This is in lieu of the
automatic acceleration of the balance of
the section 2056A estate tax as provided
in the proposed regulations.

Under the proposed regulations, both
forms of agreements provided that the

surviving spouse must agree, at the
request of the District Director (or the
Assistant Commissioner (International)
in the case of a surviving spouse of a
nonresident alien decedent or a
surviving spouse of a United States
citizen who died domiciled outside the
United States) to enter into a security
agreement to secure the spouse’s
undertakings under the agreement.
Comraents were received objecting to
the open-ended nature of this security
requirement. In response to these
comments, the final regulations have
been amended so that this provision
applies only in those cases in which the
plan or arrangement from which the
annuity will be pald is established and
administered by a person or entity that
Is located outside of the United States.
In the case of these foreign plans,
additional security requirements may be
necessary to assure collectibility of the
section 2056A estate tax.

F. Section 20.2056A-5 Imposition of
the Section 20536A Estate Tax

Comments were received regarding
§20.2056A-5(c)(2) of the proposed
regulations which provides that items
will be characterized as “income” for

urposes of section 2056 A(b) (3}{A} and
section 2056A(c)(2) based on applicable
state law, regardless of the terms of the
instrument. Commentators maintained
that this provision created unnecessary
complexity in the administration of
QDOTs in jurisdictions with no statutes
governing allocation of receipts between
principal and income. The
commentators suggested that if local law
or statutory law is silent regarding
treatment of an item, the allocation of
the item should be based on the terms
of the governing instrument with certain
specified exclusions {(such as capital
gains). This suggestion was not adopted,
in part, because the grant of this broad
discretlion would not be consistent with
the legislative history underlying
section 2056A1(b)(1). Instead, the final
regulations provide that when local law
is silent, reference will be made to
general principles of law {such as, for
example, the Uniform Principal and
Income Act) and that these principles
will override any provisions to the
contrary in the governing instrument. In
addition, the final regulations provide
that for purposes of section
2056A M){3){A). “income” does not
include {in addition to the excluston for
capltal gains) items constituting income
in respect of a2 decedent under section
691, regardless of the characterization
thereof under local law, except to the
extent provided in administrative
guidance pubiished by the Service. The
IRS added this exclusion because it is
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believed that local law may
inappropriately characterize certain
items of IRD {income in respect of a
decedent) as income, contrary to the
purposes of section Z056A, and it was
determined that exceptions to this rule
of exclusion should be made on a case
by case basis. However, in cases where
a QDOT Is designated by the decedent
as a beneficiary of a pension or profit
sharing plan described in section 4(t (a),
or an individual retirement account or
annuity described in section 408, the
proceeds of which are payable to the
QDOT in the form of an annuity, the
final regulations provide that any
payments recelved by the QDCT may be
allocated between income and corpus
using the method prescribed under

§ 20.2056A-4(c) for determining the
corpus and income portion of an
annuity payment.

A comment was received
recommending revision of § 20.2056A-
5{c} (3} of the proposed regulations to
specifically authorize nontaxable
reimbursement to the spouse for income
taxes for which the spouse is Hable if

"the spouse receives a lump sum
distribution from a qualified plan and
assigns the distribution to the QDOT. In
response {o this comment, the final
regulations have been modified to
provide that amounts paid from the
QDOT to reimburse the spouse for such
income taxes are not subject to the
section 2056A estate tax. In addition,
the provisions for nontaxable
distributions to the spouse contained in
section 2056A(b)(15) (regarding
relmbursement for certain income taxes
paid by the spouse) have been
incorparated into §20.2056 A-5(c)(3) of
the final regulations to ensure
completeness. With respect to the
amount of the reimbursement, the final
regulations provide that the amount of
tax eligible for reimbursement is the
difference between the income tax
liability of the spouse (as reported on
the spouse's Income tax return) and the
spouse's income tax llability determined
as if the item had not been included in
the spouse's gross income in the
applicable taxable year.

In response to cornments, the
definition of a hardshtp distribution has
been expanded. Under the final
regulations, a distribution to the spouse
is deemed made on account of hardship
if the diswibution is made to the spouse
from the QDOT in response to an
immediate and substantial financial
need relating to the spouse’s health,
maintenance, education or support, or
the health, education, maintenance or
support of any person that the surviving
spouse is legally obligated to support.

One comment suggested modifying
the regulations to provide that in
making a distribution. the trustee may
rely upon a statement by the surviving
spouse claiming hardship under the
regulations. It was decided that this
change not be made. Trustees must
frequently make decisions concerning
whether a distribution is warranted
under a particular standard under the
trust docurnent. It is believed that a
QDOT presents no special
circumstances that would justify a
deviation from normal fiduciary
practices under these circumstances.

Language has been added to the final
regulattons to further clarify what assets
are consldered ‘reasonably avallable™ to
the surviving spouse for purposes of
determining whether the assets must be
liquidated before a hardship
distribution may be made. The final
regulations provide that assets such as
closely held business Interests, real
estate and tangible personalty are not
considered assets that are reasonably
avaifable.

G. Section 20.2056A-6 Amount of Tax

Under the proposed regulations, In
computing the estate tax imposed under
section 2056 Ab)(1){B) on the death of
the surviving spouse, a credit for state
or foreign death taxes under sections
2011 or 2014, respectively, is allowable
only If the state or forelgn jurisdiction
actually imposed additional tax on the
QDOT at the time of the taxable event
(i.e., only if the jurisdiction had a
statutory provision similar in effect to
section 2056A). A comment was
received that this limitation was
inappropriate and was not consistent
with the legislative history underlying
section 2056 A(b) (10}). See 136 Cong.
Rec. H7147 (daily ed. Aug. 3, 1990). In
response to this comment, the final ~
regulations provide that if state or
forelgn death taxes are paid by the
surviving spouse’s estate with respect to
the QDOT (because the QDOT is
included in the surviving spouse’s gross
estate for state or foreign tax purposes),
the taxes are creditable to the extent
provided in sections 2011 or 2014 in
computing the section 2056A estate tax.
In additlon, the final regulations
provide that state or foreign death taxes
previously paid by the decedent/
transferor’s estate are also creditable
within the section 2011 or 2014
framework. A new example has been
added to the final regulations to
illustrate this application of the state
death tax credit.

H. Section 20.2056A-7 Allowance of
Prior Transfer Credit Under Section
2013

The proposed regulations provided
that the "first limitation™ in determining
the allowable section 2013 credit with
respect to the section 2056A estate tax
imposed on the spouse's death is
deemed to be the section 2056A estate
tax imposed. This approach was
adopted to avoid certain computational
and interpretative problems that would
be presented if the methodology
described in section 2013(b) and
§20.2013-2 was used. The final
regulations retain this approach.

In order to ensure consistency, the
final regulations adopt two additional
modifications to the sectlon 2013 reglme
in computing the allowable credit with
respect to the section 20564, estate tax.
Under §20.2013-4(a), the amount of the
transfer, based on which the “first
limitation” and “second limitation" are
determined, 1s the value at which the
property was included in the
wansferor’s gross estate. Further, under
§20.2013-4(b), the amount of the
transfer s reduced by any estate and
inheritance taxes payable out of the
property transferred to the transferee
decedent. However, under § 20.2056A—-
7. the “first limitation" is the amount of
the section 2056A estate tax determined
based on the value of the QDOT on the
death of the transferee spouse and any
corpus distributions made prior to that
time that were subject to tax under
section 2056A (b){1){A). This same value
should be used in determining the
“second limitation.” Further. since the
entire value of the QDOT, unreduced by
the amount of the section 2056A estate
tax, Is included in the transferee
spouse’s gross estate (see section
2053(c){(1)(B)). this amount {(unreduced
by the section 2056A estate tax) should
be used in determining the “second
Limitation”. Otherwise, the credit
mechanism will not adequately avoid
the double taxation the credit was
intended to alleviate in the case of
property which has appreciated since
the death of the first decedent, and
would confer an unintended windfall in
the case of property which has declined
In value. Accordingly, the finat
regulations provide that, for purposes of
the "'second Hmitatlon" as described in
section 2013(c}, the value of the
property transferred to the decedent is
the value of the QDOT on the date of
death of the surviving spouse. This
value is not reduced by the section
2056A estate tax imposed at the time of
the spouse’s death. An example has
been added illustrating the computation
of the prior transfer credit.
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I Section 20.2056A-8 Special Rules
for Joint Property

Several comments were received
concerning the proper interpretation of
sections 2056(d}{1) and 2056{d){2)
where jolnt property passing to a spouse
is transferred by the spouse to a QDOT.
Section 2056(d)(1} provides that if the
surviving spouse is not a citizen then,
except as provided in section
2056(d}(2}, no marital deduction is
allowed and section 2040(a}, rather than
section 2040(b}, applies in determining
the extent to which the joint property is
included in the decedent’s gross estate.
Section 2056{d}(2) provides, inter alia,
that section 2056{c){1) does not apply to
any property passing to a QDOT.
Comments have been recelved
suggesting that under a literal
interpretation of these provisions, if
joint property includible in the
decedent’s gross estate is transferred by
the surviving spouse to a QDOT, the
provisions of section 2056(d}(1}(B) do
not apply and, therefore, section 2040(b)

.{and not section 2040(a)} would apply to
determine the extent to which the joint
property is included in the gross estate.
The final regulations do not adopt this
camment. The statutory provisions
should be interpreted as providing that
section 2040{a) applies in all events in
determining the extent to which spousal
joint property is includible in the gross
estate, regardless of whether the spouse
transfers the property to a QDOT. Under
section 2056(d)(2), any property so
includible will qualify for the marital
deduction if it is timely transferred to a
QDOT. The result of the suggested
interpretation would be circular in
effect: the gross estate would be
continually reduced by transfers of
property o the QDOT and the size of
the gross estate would affect the amount
that would need to be transferred to the
QDOT so that no net estate tax would
be due.

Commentators requested clarification
of the "consideration furnished” rule
contained in § 20.2056A-8(a){2) of the
proposed regulations has been clarified.
This rule provided that for purposes of
applying section 2040(a), in determining
the amount of consideration furmnished
by the surviving spouse, any
consideration furnished by the decedent
with respect to the acquisition of the
property before July 14, 1988, is treated
as consideration furnished by the
surviving spouse 1o the extent that the
consideration was treated as a gift to the
spouse under section 2511, or to the
extent that the decedent elected to treat
the transfer as a gift to the spouse under
section 2515 {prior to repeal by the
Economic Recovery Tax Act of 1981).

Under the proposed regulations, this
speclal rule was applicable only if the
donor spouse predeceased the donee
spouse. The final regulations clarify that
in cases where the donee spouse
predeceases the donor spouse, the
amount treated as a gift to the decedernt/
donee spouse on the creation of the
tenancy is not treated as the donee
spouse's contribution towards the
acquisition of the property for purposes
of section 2040(a). Thus, if the donee
spouse provided no other consideration
towards the acquisition of the property,
no part of the property would be
includible in the decedent/donee’s gross
estate under section 2040{a). No
Inference is intended as to the
applicable rules in effect prior to the
effective date of these regulations. Two
additional examples have been added to
further illustrate the application of the

joint property rules.
1. Section 20.2056A-8 Designated Filer

In response to comments, the time
pericd accorded the ULS. Trustee for
submitting Schedule B, Form 706-QDT,
to the Designated Filer has been
increased from thirty to sixty days prior
to the due date for filing the return.
Also, in response to comments, the rule
in the proposed reguiations that the
Designated Filer may allocate the
section Z056A estate tax among the
varlous QDOTs in the Designated Fller's
discretion has been modified. The final
regulations provide that the tax due
from each QDOT is allocated on a pro
rata basis (based on the ratio of the
amount of the respective taxable events
in each QBDOT to the amount of all such
taxable events), unless a differant
allocation is required in the gpoverming
instrument or under local law.

In response to comments suggesting
that the regulations provide guidance in
the event that the Designated Filer
ceases to qualify as a U.S. Trustee, the
final regulations provide that unless the
decedent has provided for a successor
Designated Filer, if the Designated Filer
ceases to qualify as a U.S. Trustee or
otherwise becomes unable to serve as
the Designated Filer, the remaining
trustees are required to select a
qualifying successor Designated Filer
{who is also a 11.5. Trustee) prior to the
due date for the filing of the next Form
T06-QDT. Failure to select a successor
Designated Filer will result in the
application of section 2056 A(b}(2)(C).

K. Section 20.2056A-11 Filing
Requirements and Payment of Section
2056A Estate Tax

Comments were received suggesting
that in the case of multiple QDOTs with
respect to the same decedent, the extent

of the trustees’ liability for the amount
of the section 2056A estate tax should
be clarified. It was suggested that a
trustee should be personally liable for
the amount of any sectlon 2056A estate
tax Imposed on any taxable event with
respect to that trustee's trust, but should
not be personally llable for tax imposed
on the other trusts with respect to that
decedent. In response to this comment,
the trustee llability provisions of
§520.2056A-11(d) of the proposed
regulations have been modified. In the
case of multiple QDOTs with respect to
the same decedent, each trustee of a
QDOT is personally liable for the
amount of the tax imposed on any
taxable event with respect to that
trustee’s QDOT and a trustee is not
personally liable for tax imposed with
respect to taxable evenis involving
QDOTs of which that person is not a
trustee. However, the assets of a trust
would be subject to collection for the
section 205684 estate tax due with
respect to any other trust with respect
to that decedent.

L. Section 25.2523(i)~1 Disallowance
of Gift Tax Marital Deduction When
Spouse Is Not a United States Citizen

Comments were received concerning
the conclusion In example 4 under
§25.2523(1)-1(d} of the proposed
regulations. This example involves the
transfer in trust to a noncitizen spouse
with income payable to the spouse for
life and remainder to the children of the
donor. As proposed, the example
cancludes that the transfer is eligible for
the $100,000 annual exclusion based on
the rationale that if the donee were a
citizen, the gift would qualify for a
marital deduction if a qualified
terminable interest property election
were made. In response to the
comments on this issue, the IRS has
concluded that this result is not
consistent with the statute because the
gift does not qualify for the marital
deduction “but for” the application of
section 2523(1)(1). See section
2523(1)(2). The gift only qualifies for the
marital deduction if an election is made
under section 2523(f){4) to treat the trust
as qualified terminabie interest
property. This election is not available
if the donee spouse is not a United
States citizen. The statutory requirement
that only gifts that would have qualified
for the marital deduction but for section
2523(1) are eligible for the increased
annual exclusion is intended to ensure
that only gifts that would be includible
in the spouse’s gross estate at death (if
the spouse were a United States citizen)
qualify for the increased exclusion. This
was not the case in the example as
proposed and, as a result, the
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conciusion in the example has been
changed.

M. Section 25.2523(i)-2 Treatment of
Spousal Joint Tenancy Property Where
One Spouse Is Not a United States
Citizen

Section 2523(1)(3) provides that the
rules of section 2515 prior to repeal by
the Economic Recovery Tax Act of 1981
shall generally apply if the donee
spouse is not a United States citizen,
The provision is effective for gifts made
after July 14, 1988.

In response to comments, the final
regulations under § 25.2523())-2{b) have
been expanded to more fully describe
the consequences of terminations of
tenancies by the entirety and joint
tenancies after July 13, 1988, where the
donee spouse is not a United States
citizen. As prescribed by statute, the gift
tax consequences of the termination are
governed by the principles of section
2515 (prior to repeal) and the
regulations thereunder. Generally,
under these rules, the gift tax
consequences were dependent on
whether or not the creation of the
tenancy was Initially treated as a gift
under section 2515(a). Questions have
been raised regarding the gift tax
ireatment for terminations of tenancies
that were created after 1381 and before
July 14, 1988. During this time period,
section 2515 was not applicable and the
generic principles of section 2511
governed the gift tax treatment of the
creation of a joint tenancy or tenancy by
the entirety. Accordingly, in response to
these comments, the final regulations
provide that, in the case of a termination
on or after July 14, 1988, of a tenancy
by the entirety or a joint tenancy that
was created after 1981 and before July
14, 1988, if the creation of the tenancy
was treated as a gift to the noncitizen
donee spouse under section 2511 then,
upon termination of the tenancy, the
value of the property treated as'a gift
upon creation of the tenancy is treated
as consideration originally belonging to
the noncitizen spouse and never
acquired by the noncitizen spouse from
the denor spouse. With respect 1o the
termination on or after July 14, 1988, of
a tenancy by the entirety or joint
tenancy created after 1954 and before
1982 (during which period section 2515
appled), the consequences of
termination are determined under the
rules of section 2515 and the regulations
thereundet,

Spectal Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EQ
12866. Therefore, a regulatory

assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.5.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and
therefore, a Regulatory Flexibility
Analyslis is not required. Pursuant to
section 7805{f) of the Intemal Revenue
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Small Business
Administration for comment on its
impact on small business.

Drafiing Information

The principal author of these
regulations is Susan B. Hurwitz, Office
of Assistant Chief Counsel
{Passthroughs and Special Industries),
Internal Reveniue Service. Other
personnel from the IRS and Treasury
Department participated in developing
these regulations.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 20

Estate taxes, Reporting and
recordkeeping requirements.

26 CFR Part 23

Gift taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Amendments to the Regulations

Accordingly, 26 CFR parts I, 20, 25,
and 602 are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part | continues to read in part as
follows:

Authority: 26 US.C 7805 * * *

Par. 2. §1.1015-5 is amended as
follows:

a. The headings for paragraphs (a) and
{b) are revised.

b. Paragraph (c) is redesignated as
paragraph (d}.

¢. A new paragraph (c) 15 added.

The revisions and additions read as
follows:

§1.1015-5 [Increased basls for gift tax
paid.

(a) General rule in the case of gifts
made on or before December 31,
1976.* * ~

* * * - *

{b) Amount of gift tax paid with
respect to gifis made on or before
December 31, 1976. * * *

* * * * ¥

{c} Special rule for increased basis for
gift tax pald in the case of gifts made
after December 31, 1976—(1) In general.
With respect to gifts made after
December 31, 1976 (other than gifts
between spouses described in section
1015{e)), the Increase in basis for gift tax
pald is determined under section
1015(d)(6). Under section 1015{d)(6)(A),
the increase in basis with respect to gift
tax paid is limited to the amount (not in
excess of the amount of gift tax paid)
that bears the same ratio to the amount
of gift tax paid as the net appreciation
in value of the gift bears to the amount
of the gift.

(2) Amount of gift. In general, for
purposes of section 1015(d}{6HA){H), the
amount of the gift is determined in
conformance with the provisions of
paragraph (b} of this section. Thus, the
armount of the gift is the amount
included with respect to the gift in
determining {for purposes of section
2503(a)) the total amount of gifts made
during the calendar year (or calendar
quarter in the case of a gift made on or
before December 31, 1981). reduced by
the amount of any annual exclusion
allowable with respect to the gift under
section 2503(b), and any deducticns
atllowed with respect to the gift under
section 2522 (relating to the charitable
deduction} and section 2523 {relating to
the marital deduction). Where more
than one gift of a present interest in
property Is made to the same donee
during a calendar year, the annual
exclusion shall apply to the earliest of
such gifts in point of time.

(3) Amount of gift tax paid with
respect to the gift. In general, for
purposes of section 1015(d){6), the
amount of gift tax paid with respect to
the gift is determined in conformance
with the provisions of paragraph (b) of
this section. Where more than one gift
1s made by the donor in a calendar year
{or quarter in the case of gifts made on
or before December 31, 1981}, the
amount of gift tax paid with respect to
any specific gift made during that
period is the amount which bears the
same ratio to the total gift tax pald for
that period (determined after reduction
for any gift tax unified credit available
under section 2505} as the amount of
the gift (computed as described in
paragraph (c)(2) of this section) bears to
the total taxable gifts for the period.

(4) Qualified domestic trusts. For
purposes of section 1015(d){6), in the
case of a qualified domestic trust
{QDOT) described in section 2056A{a),
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any distribution during the noncitizen
surviving spouse’s lifetime with respect
to which a tax is imposed under section
2056A(b){1)(A) is treated as a transfer by
gift. and any estate tax paid on the
distribution under section
2056A (b}{1) (A} is treated as a gift tax.
The rules under this paragraph apply in
determining the extent to which the
basis in the assets disiributed is
increased by the tax imposed under
section 2056A(b)(1){A).

(5) Examples. Application of the
provisions of this paragraph () may be
illustrated by the following examples:

Exarnple 1. (1) Prior to 1995, X exhausts X's
gift tax unified credit available under section
2505, In 1995, X makes a gift to X's child Y,
of a parcel of real estate having a falr market
value of $100,000. X5 adjusted basls in the
real estate immediately before making the gift

{B) Y's basis in the real propesty is $70,000
plus $11.100, or $81.100. If x had not
exhausted any of X's unifled credit, no gift
tax would have been paid and, as a result,
Y's basis would not be increased.

Exampile 2. (1) X dles in 1995. X's spouse,
Y. is not a United States citizen. In order to

$20,000 (net appreciation)

$30,000 (net appreciation)

was $70.000. Also in 1995, X makes a gift to
X's chlld Z, of a painting having a falr market
value of $70,000. X timely files a gift tax
return for 1995 and pays gift tax in the
amount of $55,500, computed as follows:

Value of real es-
tate transferred
oV e

Less: Annual ex-
clusion

$100,000

10,000 | ...

Included amount
of gift (C) ......... .

Value of painting
transferred to Z

Less: annual ex-
clusion ..........

$70,000

10,000

Inciuded amouni
of gift ..o

60,000

$90,000 {amount of gift)

obtain the marital deduction for property
passing to X's spause, X estahlished a QDOT
in X's will. In 1998, the trustee of the QDOT
makes a distributlon of principal from the
QDOT 15 the form of shares of stock having
a fair market value of $70.000 on the date of
distribution. The trustee’s basis in the stock

$70,000 (distxibution)

{1i) ¥'s basis in the stock 1s $50,000 pius
$11,000, or $61,000.

{6) Effective date. The provislons of
this paragraph {c) are effective for gifts
made after August 22, 1995.

¥ * * * *

PART 20—ESTATE TAX; ESTATES OF
DECEDENTS DYING AFTER AUGUST
16, 1954

Par. 3. The authority citation for part
20 continues to read in part as follows:

Authority: 26 U.S.C. 7805.* * *

Par. 4. In § 20.2056-0, the table of
comntents s amended by:

a. Redesignating the entries for
§§ 20.2056(d)-1 and 20.2056(d)-2 as
§§ 20.2056(d)-2 and 20.2055(d}-3,
respectively.

b. Adding a new entry for
§ 20.2056{d)-1 to read as follows:

§20.2056-0 Table of contents

* * * * x

§20.2056(d)~1 Marital deduction; special
rules for marital deduction If surviving
spouse is not & United States citfzen

* & * * *

Par. 5. Sectlons 20.2056(d)-1 and
20.2056(d)-2 are redesignated as
§§ 20.2056(d)-2 and 20.2056(d)-3,
respectively; and new § 20.2056(d)-1 is
added to read as follows:

§20.2056(d)-1 Marital deduction; special
rules for marital deduction if surviving
spouse is not a Unlted States citlzen.

Rules pertaining to the application of
section 2056{d}. including certain
transition rules, are contained in
5820.2056A-1 through 2{.2056A-13.

Par. 6. Sections 20.2056A-0 through
20.2056A~13 are added to read as
follows:

§20.2056A—0 Table of contents.

This section lists the captions that

appear in the final regulations under
§§20.2056A~1 through 20.2056A-13.

§20.2056A-1 Restrictions on allowance of
marital deduction if surviving spouse is nat
a United States citizen.

{a) General rule.

% $33,300 = $11,100

Total in-
cluded gifts
D) oo $150,000

Total gift tax
liability for
1995 gifts

B

(L) The gift tax paid with respect to the real
estate transferred to Y, is determined as
follows:

$55,500

$90,000 (C)
$150,000 (D)

(ili} (A) The amount by which Y's basis in
the real property is increased is determined
as follows:

%3$55,500 (B)=$33,300

(ddetermined under section 1014) Is $50,000.
An estate tax is tm on the distribution
under section 2056Ab){1){(A) in the amount
$38.500, and is paid. Y's basis in the shares
of stock is increased by a portion of the
section 2056A estate tax paid determined as
follows:

x $38,500 (section 2056A estate tax) = $11,000

{b) Marital deduction allowed if resident
spouse becomes citizen.

(c) Spectal rules in the case of certain
trarisfers subject (o estate and gift tax treaties.

§20.2056A-2 Requirements for qualified
domestic trust.

{a) In general.

(b} Qualified marital interest requirements.

{1) Praperty passing to QDOT.

(2) Property passing outright to spouse.

(3) Property passing under a
nontransferable plan or arrangement.

{c) Statutory requlrements.

{d) {Reserved]

§20.2056A-3 QDOT election.

{a) General rule.

(b) No partlal elections.
{c) Protective elections.
{d) Manner of election.

§20.2056A-4 Procedures for conforming
marital trusts and nonirust marital transfers
to the requirements of a qualified domestic
trust.

{a) Marital trusts.

(1) In general.

{2) Judicial reformations.

{3) Tolling of statutory assessment perlod.
{b) Nontrust marital transfers.

{1) In general.
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{2) Form of transfer or assignment.

{3) Assets eligible for transfer or
asslgnment.

(4) Pecuniary assignment—-speclal rules.

(5) Transfer tax treatment of transfer or
assignment.

{6} Period for completion of transfer.

{7} Retirement accounts and annuities.

{8) Protective assignment.

(c) Nonassignable annuities and other
arrangements.

(1) Definition and general rule.

(2) Agreement to remit section: 2056A
estate tax on corpus portion of each annuity
payment.

(3} Agreemeni to roll over corpus portion
of annuity payment to QDOT.

{4) Determinatlon of carpus portion.

{5) Information Statement,

{6) Agreement fo pay section 2056A estate
tax.

(7} Agreement to roll over annuity
payments.

{d} Examples.

§20.2056A-5 Imposition of section 2056A
estate tax.

{a) In general.

{b) Amounts subject to tax.

(1) Distribution of principal during the
spouse’s lifetime.

{2) Death of surviving spouse.

(3) Trust ceases to qualify as QDOT.

{c} Distributlons and dispositions not
subject to tax,

{1) Distributions of principal on account of
hardship.

(2) Distributions of Income to the surviving
spouse.

{3) Certain misceltaneous distributions and
dispositiors. :

§20.2056A-6 Amount of tax.

{a) Definition of tax.

{b) Benellts aliowed In determining
amount of section 2056A estate tax,

{1) General rule.

{2) Treatment as resident.

(3) Special rule in the case of trusts
described in section 2056{0}{8).

{4) Credlt for state and foreign death taxes.

(5} Alternate valuation and special use
valuation.

{c} Miscellaneous rules.

{d) Examples.

§20.2056A-7 Allowance of prior transfer
credit under section 2013.

(a) Property subject to QDOT election.
{b) Property not subject to QDOT election.
(c} Example.

§20.2056A-8 Special rules for joint
property.

{a) Incluslon ln gross estate.

{1) General rule.

{2) Consideration fFurnished by surviving
spouse.

(3) Amount allowed to be transferred to
QDOT.

(b) Surviving spouse becomes citizen.

{c) Examples,

§20.20564-9 Designated Fller.

§20.2056A-10 Surviving spouse becomes
citizen after QDOT established.

(a} Section 20564 estate tax no longer
imposed under certain circumstances.
{b) Special election by spouse.

§20.2056A-11 Filing requirements and
payment of the section 2056A estate tax.

{a) Distributions during surviving spouse’s
life.

{b) Tax at death of surviving spouse.

(¢} Extension of time for paying section
2056A estate tax.

(1) Exterssion of time for paylng tax under
section 6161(a){2).

(2) Extension of time for paying tax under
section 6161 {a)(1).

{d) Liabllity for tax.

§20.2056A-12 Increased basis for section
2056A estate tax paid with respect to
distribution from a QDOT.

§20.2056A-13 Effective date.

§20.2056A-1 Restrictions onh allowance ot
marital deduction If surviving spouse |s not
a United States citizen.

{a) General rufe. Subject to the speclal
rules provided in section 7815{d)(14) of
the Omnibus Budget Reconclliation Act
of 1989 (Pub. L. 101-239;: 103 Stat.
2106}, in the case of a decedent dying
after November 10, 1988, the federal
estate tax marital deduction is not
allowed for property passing to or for
the benefit of a surviving spouse who is
not a United States citizen at the date of
the decedent's death (whether or not the
surviving spouse is a resident of the
United States) unless—

(1) The property passes from the
decedent to (or pursuant to)~-

() A qualified domestic trust (QDOT)
described in section 2056A and
§20.2056A-2;

(i) A trust that, although not meeting
all of the requirements for a QDOT, is
reformed after the decedent’s death to
meet the requirements of a QDOT (see
§ 20.2058A-4(a));

{1ii} The surviving spouse not in trust
(e.g.. by outright bequest or devise, by
operation of law, or pursuant to the
terms of an annuity or other similar plan
or arrangement} and, prior to the date
that the estate tax return is filed and on
or before the last date prescribed by law
that the QDOT election may be made
{no more than one year after the time
prescribed by law, including extensions,
for filing the return), the surviving
spouse either actually transfers the
property to a QDOT or irevocably
asstgns the property to a QDOT (see
§ 20.2056A—-4(b)); or

(iv) A plan or other arrangement that
would have qualified for the marital
deduction but for section 2056(d){1)(A),
and whose payments are not asstgnable
or transferable to a QDOT, if the

requirements of § 20,2056 A-4(c) are
met; and

{2) The executor makes a timely
QDOT election under §20.2056 A-3.

(b} Marital deduction allowed if
resident spouse becomes citizen. For
purposes of section 2056{d}(1} and
paragraph (a) of this section, the
surviving spouse is treated as a citizen
of the United States at the date of the
decedent’s death if the requirernents of
section 2056(d}{4) are satisfied. For
purposes of section 2056 (d) (4)(A) and
notwithstanding § 20.2056A-3(a}, a
return filed prior to the due date
(including extensions) 1s considered
filed on the last date that the return is
required to be filed {including
extensions), and a late return filed at
any time after the due date is considered
filed on the date that It is actually filed.
A surviving spouse is a resident only if
the spouse is a resident under chapter
11 of the Internal Revenue Code. See
§20.0-1{b){1). The status of the spouse
as a resident under section 7701(b) is
not relevant to this determination
except to the extent that the income tax
residency of the spouse is pertinent in
applying § 20.0-1(Mb)(1).

{c) Special rules in the case of certain
transfers subject to estate and gift tax
treaties. Under section 7815(d){14) of
the Omnibus Budget Reconciliation Act
of 1989 (Pub. L. 101-239, 103 Stat.
2106) certain special rules apply In the
case of transfers governed by certain
estate and gift tax treaties to which the
United States is a party. In the case of
the estate of, or gift by, an individual
who was not a citizen or resident of the
United States but was a resident of a
forelgn country with which the United
States has a tax treaty with respect to
estate, inheritance, or gift taxes, the
amendments made by section 5033 of
the Technical and Miscellaneous
Revenue Act of 1988 (Pub, L. 100-647,
102 Stat. 3342) do not apply to the
extent such amendments would be
Inconsistent with the provisions of such
treaty relating to estate, inheritance. or
glit tax marital deductions. Under this
rule, the estate may choose either the
statutory deduction under section
2056A or the marital deduction allowed
under the treaty. Thus, the estate may
not avail itself of both the marttal
deduction under the treaty and the
marital deduction under the QDOT
provisions of section 2036A and chapter
11 of the Internal Revenue Code with
respect to the remainder of the marital
property that is not deductible under
the treaty.
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§20.2056A-2 Requirements for qualified
domestic trust.

(a) In general. In order to qualifyas a
qualified domestic trust (QDOT), the
requirements of paragraphs (b) and (c) of
this section, and the requirements of
§20.2056A-2T{(d). must be satisfied.
The executor of the decedent’s estate
and the .5, Trustee shall establish in
such manner as may be prescribed by
the Commissioner on the estate tax
return and applicable insiructions that
these requirements have been satisfied
or are being complied with. In order to
constitute a QDOT, the trust must be
maintained under the laws of a state of
the United States or the District of
Columbia, and the administration of the
trust must be governed by the laws of
a particular state of the United States or
the District of Columbia. For purposes
of this paragraph {a). a trust is
maintalned under the laws of a state of
the United States or the District of
Columbia if the records of the trust (or
copies thereof) are kept in that state {or
the District of Columbia). The trust may
be established pursuant to an
instrument executed under elther the
laws of a state of the United States or
the District of Columbia or pursuant to
an instrument executed under the laws
of a foreign jurisdiction, such as a
foreign will or trust, provided that such
foreign instrumernt designates the law of
a particular state of the United States or
the District of Columbia as governing
the administration of the trust, and such
designation is effective under the law of
the designated jurisdiction. In addition,
the trust must constitute an ordin
trust, as deflned in § 301.7701-4(a) of
this chapter, and not any other type of
entity. For purposes of this paragraph, a
trust will not fail to constitute an
ordinary trust solely because of the
nature of the assets transferred to that
trust, regardless of its classification
under §§301.7701-2 through 301.7701-
4 of this chapter.

(b) Qualified marital interest
requirements—(1) Property passing to
QDOT. If property passes from a
decedent to a QDOT, the trust must
qualify for the federal estate tax marital
deduction under section 2056{b} (5) (life
estate with power of appolntment),
section 2056(b}(7) (qualified terminable
interest property, including joint and
survivor annulties under section
2056{(bH7){C)). or section 2056{b)(8)
(surviving spouse is the only
noncharitable beneficiary of a charitable
remainder trust). or meet the
requirements of an estate trust as
defined in § 20.2058{c)-2b}{(1){1)
through (iil).

(2) Property passing outright to
spouse. If property does not pass from

a decedent to a QDOT, but passes to a
noncitizen surviving spouse in a form
that meets the requirements for a marital
deduction without regard to section
2056(d)(1)(A), and that is not described
in paragraph (b){1) of this section, the
surviving spouse must either actuaily
transfer the property, or irrevocably
assign the property, to a trust (whether
created by the decedent, the decedent’s
executor or by the surviving spouse}
that meets the requirements of
paragraph (c} of this section and the
requirements of § 20.2056A-2T(d)
{(pertaining, respectively, to statutory
requirernents and regulatory
requirements imposed to ensure
collection of tax) prior to the filing of
the estate tax return for the decedent’s
estate and on or before the last date
presctibed by law that the QDOT
election may be made (see §20.2056A~
3(@)).

(3) Property passing under a
nontransferable plan or arrangement. If
property does not pass from a decedent
to a QDOT, but passes under a plan or
other arrangement that meets the
requirements for a marital deduction
without regard to section 2056(d)(1){A)
and whose payments are not assignable
or transferable (see §20.2056A-4(c)), the
property is treated as meeting the
requirements of this section, and the
requirements of § 20.2056A-2T(d), if the
requirements of § 20.2056A-4(c) are
satisfied. In addition, where an annulty
or similar arrangement is described
above except that it is assignable or
transferable, see § 20.2056A-4{b){7).

(c} Statutory requirements. The
requirements of section 2056A(a)(1)(A)
and (B) must be satisfied. For purposes
of that section, a domestic corporation
is a corporation that is created or
organized under the laws of the United
States or under the laws of any state of
the tInited States or the District of
Columbia. The trustee required undet
that sectlon is referred to hereln as the
“U.S. Trustee™.

{d) [Reserved]

§20.2056A-3 QDOT election,

(@) General rule. Subject to the time
period prescribed in section 2056A(d),
the election to treat a trust as a QDOT
must be made on the last federal estate
tax return flied before the due date
{including extensions of time to file
actually granted} or, if a timely return s
not filed, on the first federal estate tax
retum filed after the due date. The
election, once made, is irrevocable.

(b} No partial elections. An election to
treat a trust as a QDOT may not be made
with respect to a specific portion of an
entire trust that would otherwise qualify
for the marital deduction but for the

application of section 2056(d}). However,
if the trust is actually severed in
accordance with the applicable
requirements of § 20.2056(b)-7 (b) (2){i1)
prior to the due date for the electlon, a
QDOT election may be made for any one
or more of the severed trusts.

(c) Protective elections. A protective
election may be made (o treat a trust as
a QDOT only if at the time the federal
estate tax return is filed, the executor of
the decedent's estate reasonably
believes that there 1s a bona fide issue
that concerns either the residency or
citizenship of the decedent, the
citizenship of the surviving spouse,
whether an asset is includible in the
decedent's gross estate, or the amount or
nature of the property the surviving
spouse is entitled to receive. For
example, if at the time the federal estate
tax return is filed either the estate is
involved in a bona fide will contest,
there is uncertainty regarding the
inclusion in the gross estate of an asset
which, if includible, would be eligibie
for the QDOT election, or there is
uncertainty regarding the status of the
decedent as a resident alien or a
nonresident alien for estate tax
purposes, of a similar uncertainty
regarding the citlzenship status of the
surviving spouse, a pratective QDOT
election may be made. The protective
election is in addition to, and is not in
lteu of, the requirements set forth in
§ 20.2056A-4. The protective QDOT
election rnust be made on a written
statement signed by the executor under
penalties of perjury and must be
attached to the return described in
paragraph (a} of this section, and must
identify the specific assets to which the
protectlve election refers and the
specific basis for the protective election.
However, the protective election may
otherwise be defined by means of a
formula {such as the minimum amount
necessary to reduce the estate tax to
zeroj. Once made, the protective
election is irrevocable. For example, if
a protective election is made because a
bona fide question exists as to the
includibility of an asset in the -
decedent’s gross estate and it is later
finally determined that the asset is so
includible, the protective election
becomes effective with respect to the
asset and cannot thereafter be revoked.

{d) Manner of election. The QDOT
election under paragraph {(a} of this
section is made in the form and manner
set forth in the decedent's estate tax
return, including applicable
instructions.
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§20.2055A-4 Procedures for conforming
marital trusts and nontrust marital transfers
to the requirements of a qualified domestic
trust.

(a) Marital trusts—(1) In general. If an
interest in property passes from the
decedent to a trust for the benefit of a
noncitizen surviving spouse and if the
trust otherwise qualifies for a marital
deduction but for the provisions of
section 2056{d){1){A), the property
interest is treated as passing to the
surviving spouse in a QDOT if the trust
is reformed, either in accordance with
the terms of the decedent’s will or trust
agreement or pursuant to a judicial
proceeding, to meet the requirements of
a QDQT. For this purpose, the
requirements of a QDOT include all of
the applicable requirements set forth in
§20.2058A-2, and the requirements of
§20.2056A-2T(d). A reformation
pursuant to the terms of the decedent’s
will or trust instrument must be
completed by the time prescribed
(including extensions) for filing the
decedent’s estate tax return. For
purpases of this paragraph (a), a teturn
filed prior to the due date {(including
extensions) is considered flled on the
{ast date that the return is required to be
filed (including extensions), and a late
return filed at any time after the due
date is considered filed on the date that
it is actually filed.

(2} Judicial reformations. In general, a
reformation pursuant to a judicial
proceeding is permitted under this
section if the reformation: is commenced
on or before the due date {determined
with regard to extensions actually
granted) for filing the return of tax
imposed by chapter 11 of the Internal
Revenue Code, regardless of the date
that the return is actually filéd. The
reformation {either pursuant to a
judicial proceeding or otherwise) must
result in a trust that 15 effective under
local law. The reformed trust may be
revocable by the spouse, or otherwise be
subject to the spouse’s general power of
appointment, provided that no person
{(including the spouse] has the power (o
amend the trust during the continued
existence of the trust such that 1t would
no lenger qualify as a QDOT. Prior to
the time that the judicial reformation is
completed, the trust must be treated as
a QDOT. Thus, the trustee of the trust
is responsible for filing the Form 706-
QDT, paying any section 2056A estate
tax that becomes due, and filing the
artnual statement required under
§20.2056 A~2T{d){3). if applicable.
Failure to comply with these
requirements may cause the trust to be
subject to the anti-abuse rule under
§ 20,2056 A-2T{d){1){1v}. In additlon, if
the judiclal reformation is terminated

prior to the time that the reformation is
completed, the estate of the decedent is
required to pay the increased estate tax
imposed on the decedent's estate {plus
interest and any applicable penalties)
that becomes due at the time of such
termination as a result of the fallure of
the trust to comply with section
2056{d). See sectlon 6511 as to
applicable time perlods for credit or
refund of tax.

{3) Tolling of statutory assessment
period. For the tolling of the statute of
limitations in the case of a judicial
reformation, see section 2056{d){5)(B).

(b) Nontrust marital transfers—(1) In
general. Under section 2056(d)(2){B), If
an interest in property passes outright
from a decedent to a noncitizen
surviving spouse either by testamentary
bequest or devise, by operation of law,
or pursuant to an annuity or other
similar plan or arrangement, and such
property interest otherwise quatifies for
a marital deduction except that it does
not pass in a QDOT, solely for purpeses
of section 2056{d)(2)(A), the property is
treated as passing to the surviving
spouse in a QDOT if the property
interest is either actually transferred to
a QDOT before the estate tax return is
filed and on or before the last date
prescribed by law that the QDOT
election may be made, or is assigned to
a QDOT under an enforceable and
irrevocable written assignment made on
ot before the date on which the return
1s filed and on or before the last date
prescribed by law that the QDOT
electlon may be made. The transfer ar
assignment of property to a QDOT may
be made by the surviving spouse, the
surviving spouse’s legal representative
(if the surviving spouse Is incompetent),
or the personal representative of the
surviving spouse’s estate (if the
surviving spouse has died). The QDOT
to which the property is transferred may
be created by the decedent (during life
or by will}, by the surviving spouse, or
by the executor. For purposes of section
2056({d)(2)(B), if no property other than
the property passing to the surviving
spouse from the decedent is transferred
to the QDOT, the transferee QDOT need
not be in a form such that the property
wransferred to the QDOT would qualify
for a marital deduction under section
2056(a). However, if other property is or
has been transferred to the QDOT, 100
percent of the value of the transferee
QDOT must qualify for the marital
deduction under section 2056. For
example, if the decedent, a U.S. citizen,
bequeaths property to a trust that does
not satisfy the requirements of section
2056(b}{5) or (7}, or to a trust that does
not qualify as an estate trust under
§ 20.2056{c)-2{b)}{1}{1)-{iii), that trust

cannot be used as a transferee QDOT by
the surviving spouse, since after that
trust is fully funded the portion of the
value of the trust attributable to
property bequeathed to the trust by the
decedent will not qualify for a marital
deduction under section 2056.
Similarly, if the decedent, a nonresident
not a cltizen of the United States,
bequeaths foreign situs assets to a trust
created under his will, the surviving
spouse may not transfer U.5. situs assets
passing to the spouse outside of the will
to that trust under this paragraph. See
§20.2056A-3(c) with respect to
protective elections. See §20.2056A—-
3{a) with respect to the time lirnitations
for making the QDOT election.

(2) Form of transfer or assignment. A
transfer or assignment of property to a
QDOT must be In writing and otherwise
be in accordance with all local law
requirernents for such assignment or
transfer. The transfer or assignment may
be of a specific asset or a group of assets,
or a fractional shace of either, or may be
of a pecuniary amount. A transfer or
assignment of less than an entire
interest In an asset or a group of assets
may be expressed by means of a formula
{such as the minimum amount
necessary to reduce the estate tax to
zero). In the case of a transfer, a copy
of the oust instrument evidencing the
transfer must be submitted with the
decedent’s estate tax return. In the case
of an assignment, a copy of the
assignment must be submitted with the
decedent’s estate tax return.

(3) Assets eligible for transfer or
assignment. If a transfer or assignment
is of a specific asset or group of assets,
only assets included in the decedent’s
gross estate and passing from the
decedent to the spouse (or the proceeds
from the sale, exchange or conversion of
such assets) may be transferred or
assigned to the QDOT. The noncitizen
surviving spouse may not transfer or
assign to the QDOT property owned by
the surviving spouse at the time of the
decedent’s death in lieu of property
included in the decedent’s gross estate
that passes to the spouse {or in lieu of
the proceeds from the sale. exchange or
conversion of such includible assets). In
addition, if only a portion of an asset is
{includible in the decedent’s gross estate,
the spouse may only transfer the portion
that is so includible to the transferee
trust under this paragraph (b){3).

(4) Pecuniary assignment—special
rules. If the assignment is expressed in
the form of a pecuniary amount {such as
a fixed dollar amount or a formula
designed to reduce the decedent’s estate
tax to zero), the assignment must specify
that—
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(i) Assets actually transferred to the
QDOT in satisfaction of the assignment
have an aggregate fair market value on
the date of actual transfer to the QDOT
amounting to no less than the amount
of the pecuniary transfer or assignment;
or

{ii} The assets actually transferred to
the QDOT be fairly representative of
appreciatlon or depreciation in the
value of all property available for
transfer to the QDOT between the
valuation date and the date of actuai
transfer to the QDOT, if the assignment
is to be satisfied by accounting for the
assets on the basis of their fair market
value as of some date before the date of
actua] transfer to the QDOT.

(5) Transfer tax treatment of transfer
or assignment. Property assigned or
transferred to a QDOT pursuant to
section 2056(d){2)(B) is weated as
passing from the decedent to a QDOT
solely for purposes of section
2056(d)(2){A). For all other purposes
{e.g.. income, gift, estate, generation-
skipplng transfer tax, and section 1491
excise tax), the surviving spouse is
treated as the transferor of the property
to the QDOT. However, the spouse is
not considered the transferor of property
to a QDOT if the transfer by the spouse
constitutes a transfer that satisfles the
requirements of section 2518(c){(3). Fora
special exception to the valuation rules
of section 2702 In the case of a transfer
by the surviving spouse to a QDOT, see
§25.2702-1{c)(8) of this chapter.

{6) Period for completion of transfer.
Property irrevocably assigned but not
actually transferred to the’QDOT before
the estate tax return is filed must
actually be conveyed and transferred to
the QDOT under applicable lacal law
before the administration of the
decedent's estate is completed. If there
is no administration of the decedent’s
estate (because for example, none of the
decedent's assets are subject to probate
under local law), the conveyance must
be made on or before the date that is one
year after the due date (including
extensions) for filing the decedent's
estate tax return, If an actual transfer to
the QDOT is not timely made, section
2056(d}(1)(A} applies and the marital
deduction is not allowed. The executar
of the decedent’s estate (or other
authorized legal representative) may
request a private letter ruling from the
Internal Revenue Service requesting an
extension of the time for completing the
conveyance or waiving the actual
conveyance under specified
circumstances under §301.9100-11{a) of
this chapter.

(T} Retirement accounts and
annuities—(i) In general. An assignment
otherwise in compliance with this

paragraph (b} of rights under annuities
or other similar arrangements that are
assignable and thus, are not described in
paragraph {c¢) of this section, is treated
as a transfer of such property to the
QDOT regardless of the method of
payment actually elected under such
annuity or plan,

(ii) Individual retirement annulties.
Individual retirement annuities
described in section 408(b) are not
assignable pursuant to section 408(b)(1)
and thus, do not come within the
purview of this paragraph (b){7). See the
procedures provided in paragraph {c} of
this section.

(ill) Individual retirement accounts.
Unless the terms of the account provide
otherwise, individual retirement
accounts described in section 408(a) are
assignable and subject to the provisions
of this paragraph (b)(7). However, under
paragraph {¢) of this section, the
surviving spouse may treat an
individual retirement account as
nonassignable and, therefore, eligible for
the procedures in paragraph (c) of this
section if the spouse timely complies
with the requirements in paragraph {c}
of this section.

{iv) Qther effects of assignment. The
provisions of this paragraph (b)(7) apply
solely for purposes of qualifying the
annuity or account under the rules of
§ 20.2056A-2 and this section. See, for
example, section 408(d) and 4980A
regarding the consequences of an
assignment for purposes other than this
paragraph (b) (7).

{8) Protective assignment. A
protective assignment of property to a
QDOT may be made only if, at the time
the federal estate tax retumn is filed, the
executor of the decedent’s estate
reasonably belleves that there is a bona
fide issue that concemns elther the
residency or citizenship of the decedent,
the citizenship of the surviving spouse,
whether all or a portion of an asset is
includible in the decedent's gross estate,
or the amount or nature of the property
the surviving spouse is entitled to
receive. Far example, if at the time the
federal estate tax return is filed, either
the estate is involved in a bona fide will
contest, there is uncertainty regarding
the inclusion in the gross estate of an
asset which, if includible, would be
eligible for the QDOT election, or there
is uncertainty regarding the status of the
decedent as a resident alien or a
nonresident allen for estate tax
purposes, or a similar uncertainty
regarding the citizenship status of the
surviving spouse, a protective
assignment may be made. The
protective assignment must be made on
a written statermnent signed by the
assignor under penalties of perjury on or

before the date prescribed under
paragraph {b){1) of this sectlon, and
must identify the specific assets to
which the assignment refers and the
specific basis for the protective
assignment. However, the protective
asslgnment may otherwise be defined by
means of a formula (such as the
minimum amount necessary to reduce
the estate tax to zero). Once made, the
protective assignment cannot be
revoked. For example, if a protective
assignment is made because a bona fide
question exists as to the includibility of
an asset in the decedent’s gross estate
and it is later finally determined that the
asset is so includible, the protective
assignment becomes effective with
respect to the asset and cannot
thereafter be revoked. Protective

ass], ents are, In all events, subject to
paragraph {b}(6) of this section. A copy
of the protective assignment must be
submitted with the decedent’s estate tax
return.

{c} Nonassignable annuities and other
arrangements—(1) Definition and
general rule. For purposes of this
section, a nonassignable annuity or
other arrangement means a plan,
annulty, or other arrangement (whether
qualified or not qualified under part [ of
subchapter D of chapter 1 of subtitle A
of the Internal Revenue Code) that
qualifies for the marital deduction but
for section 2056{d)}{1}{A), and whose
payments are not assignable or
transferable to the QDOT under either
federal law (see, e.g., section 401(a}(13)),
state law, foreign law, ot the terms of
the plan or arrangement itself. For
purposes of this paragraph (), a
surviving spouse’s interest as
beneficiary of an individual retirement
annuity described 1n section 408(b) is a
nonassignable annuity or other
arrangement. See section 408(b){1). For
purposes of this paragraph (¢}, a
surviving spouse’s interest as
beneficiary of an individual retirermnent
account described in section 408{a),
although assignable under that section,
is considered to be a nonassignable
annuity or other arrangement eligible for
the procedures contained in this
paragraph {c), at the option of the
surviving spouse, if the requirements of
this paragraph are otherwise satisfied.
See paragraph (b)(7) of this section if the
spouse elects to treat the account as
assignable. In the case of a plan,
annuity, or other arrangement which is
not assignable or transferable {or is
treated as such), the property passing
under the plan from the decedent is
treated as meeting the requirements
§20.2056A-2, and the requirements of
§20.2056A-2T(d) (pertaining,
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respectively, to general requirements,
qualified marital interest requirements,
statutory requirements, and
requirements to ensure collection of the
tax) if the requirernents of either
paragraph (c){2) or (3) of this section are
satisfied. Thus, the property will be
treated as passing in the form of a
QDOT, notwithstanding that the spouse
does not irrevocably wransfer or assign
the annulty or other payment to the
QDOT as provided in paragraph (b) of
this section. The Commissioner will
prescribe by administrative gutdance
the extent, if any, to which the
provisions of this paragraph (c} apply to
a rollover from a qualified trust to an
eligible retirement plan within the
meaning of sectlon 402(c) or a
distribution from an individual
retirement account or an individual
retirement annuity that is paid into an
individual retirement account or an
individual retirement annuity within
the meaning of section 408{(d)}{(3).

{2) Agreement to remit section 2056A
estate tax on corpus portion of each
annuity payment. The requirements of
this paragraph (c}(2) are satisfied 1f—

{1) The noncitizen surviving spouse
agrees to pay on an annual basis, as
described in paragraph {c){6}1) of this
section, the estate tax lmposed under
section 2056A(b){1) due on the corpus
portion, as defined in paragraph (c}{4) of
this section, of each nonassignable
annuity or other payment received
under the plan or arangement.
However, for purposes of this paragraph
(c)(2). if the financial circumstances of

Corpus Amount =

{B) The total present value of the
annuity or other payment is the present
value of the nonassignable annuity or
other payment as of the date of the
decedent’s death, determined in
accordance with the interest rates and
mortality data prescribed by section
7520. The expected annuity term is the
number of years that would be required
for the scheduled payments to exhaust
a hypothetical fund equal to the present
value of the scheduled payments. This
is determined by first dividing the total
present value of the payments by the
annual payment. From the quotient so
obtained, the expected annuity tecm is
derived by identifylng the term of years
that corresponds to the annuity factor
equal 1o the quotient. This is
determined by using column 1 of Table
B. for the applicable interest rate,

the spouse are such that an amount
equal to all or a portion of the corpus
portion of a nonassignable annuity
payment received by the spouse would
be subject to a hardship exemption (as
defined in § 20.2056 A-5{(c)} if pald from
a QDOT, then all or a corresponding
part of the corpus portion will be
exempt from-the tax payment
requirement under this h (€)(2):

ii} The executor of thgaéggrea‘};nt‘s){ ‘
estate files with the estate tax return the
Information Statement described in
paragraph {c}{5) of this section;

{iiig) e executor files with the estate
tax return the Agreement To Pay Section
2056A Estate Tax described in
pa ph (c) (6) of this section; and

{iv) The executor makes the election
under § 20.2056 A-3 with respect to the
nonassignable annuity or other
payment.

3) Agreement to roll over corpus
portion of annuity payment to QDOT.
The requirements of this paragraph
{c}{3) are satisfied 1{—

(i) The noncitizen surviving spouse
agrees to roll over and transfer, within
the time prescribed under paragraph
(c) (7){i}of this section, the corpus
portion of each annuity payment to a
QDOT, whether the QDOT is created by
the decedent’s will, the executor of the
decedent’s estate, or the surviving
spouse. However, for purposes of this
section, if the financial circumstances of
the spouse are such that an amount
equal to all or a portion of the corpus
portion of a nonassignable annuity
payment received by the spouse would
be subject to a hardship exemption (as

defined in § 20.20536A-5{c)) if paid from
a QDOT, then all or a corresponding
part of the corpus portion will be
exemnpt from the rollover requirement
under this paragraph {c)(3);

(ii) A QDQT for the benefit of the
surviving spouse is established prior to
the date that the estate tax return is filed
and on or prior to the last date
prescribed by law that the QDGT
election may be made;

{iii) The executor of the decedent’s
estate files with the estate tax return the
Information Statement described in
paragraph {c)(5) of this section;

{iv) The executor files with the estate
tax return the Agreement To Roll Over
Annuity Payments described in
paragraph {c}{7) of this section; and

{v) The executor makes the election
under § 20.2056A-3 with respect to the
nonassignable annuity or other
payment. See § 20.2056 A~5{c)(3Hiv){A).
regarding distributions from the QDOT
reimbursing the spouse for income taxes
paid {either by actual payment or
withholding) by the spouse with respect
to amounts transferred to the QDOT
pursuant to this paragraph (c){3}).

{4) Determination of corpus portion—
{1) Corpus portion. For purposes of this
paragraph (¢}, the corpus portion of each
nonassignable annuity or other payment
is the corpus amount of the annuat
payment divided by the total annual
payment.

{if) Corpus amount. (A) The corpus
amount of the annual payment is
determined in accordance with the
following formula:

Total present value of annuity or other payment

Expected annauity term

contained in Publication 1457, Alpha
Volume. A copy of this publication may
be purchased from the Superintendent
of Documents, United States
Government Printing Office,
Washington, DC 20402, H the quotient
obtained falls between two terms, the
longer term is used.

(5) Information Statement—{i) In
general, In order for a nonassignable
annuity or other payment described in
this paragraph (¢} to qualify under either
paragraph (c) (2) or (3} of this section,
the Information Statement described in
paragraph {(c) (5) (il) of this section must
be filed with the decedent’'s federal
estate tax return. The Information
Statement rnust be signed under
penaltles of perjury by both the executor
of the decedent’s estate and by the
surviving spouse of the decedent (or by

the legal representative of the surviving
spouse if the surviving spouse is legally
incompetent to sign the statement). The
Statement rmust contain all of the
Information prescribed by this
paragraph (c}(5).

{tl) Annuity source information—(A)
Employment-related annuity. If the
nonassignable annuity or other payment
is employment-related, the following
information must be provided—

(1) The name and address of the
employer;

{2) The date of retirement or other
separation from employment of the
decedent;

{3 The name and address of the
pension fund, insurance company. or
other obligor that is paying the annuity
(or similar payment); and
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{4) The identification number, if any,
that the obligor has assigned to the
annuity or other pa nt.

B) Xnnuity noFt’ egl;oyment-related.
If the nonassignable annuity or other
payment is not employment-related, the
following information must be
provided—

{1} The name and address of the
person or entity paying the
nonassignable annuity or other
payment;

2) The date of acquisition of the
nonassignable annuity contract by the
decedent or by the decedent and the
surviving spouse; and

{3) The identification number, if any,
that the obligor has assigned to the
nonassignable annuity or other
payment.

ﬁii) The total annuity amount payable
each year. The total amount payable
annually under the nonassignable
annuity or other arrangement, including
a description of whether the annuity is
payable monthly, quarterly, or at some
other interval. and a description of any
scheduled changes in the annuity
payout amount.

gv) The duration of the annuity. A
description of the term of the
nonassignable annuity or other payment
in years, if It is determined by a term
certain, and the name, address, and
birthdate of any measuring life if the
nonassignable annulty or other payment
is determined by one or more lives.

(v) The market interest rate under
section 7520. The applicable interest
rate as determined under section 7520.

(vi} Determination of corpus portion
of each payment (in accordance with
paragraph (c){4) of this section). The
following iterns are required in order to
determine the corpus portion of each
paymert—

A) The present value of the
nonassignable annuity or other payment
as of the decedent’s death; ’

(B} The expected annuity term;

(C) The corpus amouni of the annuatl
annuity payments {paragraph
{c)(5) (vi)(A) of this section dlvided by
paragraph {c)(5}{vi}(B) of this section);
and

(D) The corpus portion of the annual
payments {paragraph (c}{5){vi)(C) of this
section divided by the total amount
payable annually).

Krii) Recipient QDOT. In the case of
an agreernent to rollover under
paragraph (c)(3) of this section, the
following must be provided-—

(A) The name and address of the
trustee of the QDOT whao is the U.S5.
Trustee; and

(B) The name and taxpayer
identification number of the QDOT.

{viil) Certification statement. The
execulor of the decedent’s estate and the

surviving spouse of the decedent (or the
legal representative of the surviving
spouse if the surviving spouse is legally
incompetent to so certify) must each
sign a Certification Statement as
follows:

Under penalties of perjury, [ hereby certify
that, to the best of my knowledge and belief,
the Informatlon reported in this Information
Statement is true, correct and complete.

{6) Agreement to pay section 2056A
estate tax—{i} Payment of section 2056A
estate tax. The tax payable under
paragraph {c){2} of this section is
payable on an annual basis,
commencing In the calendar year
following the calendar year of the
receipt by the surviving spouse of the
spouse’s first annuity payment. Form
706QDT and the payment are due on
April 15th of each year following the
calendar year in which an annuity
payment is recelved except that, in the
year of the deceased spouse’s death, the
Form 706-0QDT and the payment are not
due prior to the due date, including
extensions, for filing the deceased
spouse’s estate tax return, or if no return
is filed, no later than 9 months from the
date of the deceased spouse’s death;
and, in the year of the surviving
spouse’s death, the Form 706-QDT must
be filed and the payment made no later
than % months from the date of the
surviving spouse’s death. See
§20.2056A~11 for extensions of time for
filing Form 706-QDT and paying the
section 2056A estate tax,

(it} Agreement. In order for a
nonassignable annuity or other payment
described in this paragraph (c} to qualify
under paragraph (c}(2) of this section,
the executor of the decedent’s estate
must file with the estate tax return the
following Agreement To Pay Section
2056A Estate Tax, which must be signed
by the surviving spouse of the decedent
(or by the surviving spouse’s legal -
representative if the surviving spouse is
legally incompetent to sign the
agreement):

1] name | hereby agree that I will report
all annuity payments received under the
{name of plan or arrangement on Form 706~
QDT for the calendar year and remit, on an
annual basts, to the Internal Revenue Service
the estate tax that is Imposed under section
2056A.(b)(1} of the Internal Revenue Code on
the corpus portion of each annuity payment
(as defined in § 20.2056A-4(c)(4) of the
Estate Tax Regulations) recelved under the
plan during the calendar year. | also agree
that Form 706-QDT is to be [iled no later
than April 15th of the year following the
calendar vear in which any annuity
payments are received except that: in the
case of annuity payments received in the year
of my spouse’s death, Form 706-QDT and the
payment shall not be due prior to the due
date, includlng extensions, for filing my

spouse’s estate tax return or, if no return is
fited, no later than 9 months from the date
of my spouse’s death (except if [ am granted
an extension of ttme to file Form 706-QDT
under the provisions of §20.2056A-11}; and
in the year of my death, the Form 706-QDT
must be filed and the payment made no later
than the date my estate tax returty Is filed {or
if no return is filed. no later than 9 months
from the date of my death). I further agree
that if I fail to timetly file Form 706-QDT or
to timely pay the tax imposed on the corpus
portion of any annuity payment {determined
after any extenslons of time to pay granted
to me under the provislons of §20.2056A.-
11). I may become immediately Hable to pay
the amount of the tax determined by
application of section 2056A({b)(1} on the
entire remaining present value of the
annaity, calculated as of the beginning of the
year in which the payment was received with
respect to which 1 failed to timely pay the tax
or failed to timely file the return. However,

I may rnake an application for relief under
§301.9100~1 of the Procedure and
Administration Regulations, from the
consequences of falling to timely file the
Form 706-QDT or failing to timely pay the
tax on the corpus portion. [The followlng
sentence is applicable only in cases wherye
the plan or arrangement is established and
administered by a person or an entity that is
located outside of the United States.| [ agree,
at the request of the District Director, [or the
Assistant Commissioner {International) in the
case of a surviving spouse of a nonresident
noncitizen decedent or a surviving spouse of
a United States citizen who dled domiciled
outside the United States] to enter into a
security agreement Lo secure my
undertaklngs under this agreement.

{7) Agreement to roll over annuity
payments—(1) Roll over of corpus
portion. Beginning in the calendar year
of the recelpt by the surviving spouse of
the spouse’s first annuity payment, the
corpus portion of each annuity
paymenit, as determined under
paragraph {c){4) of this section, must,
within 80 days of receipt. be transferred
to a QDOT. In addition, all annuity
payments recelved during the calendar
year must be reported on Form 706-
QDT no later than April 15th of the year
following the year in which the annuity
payments are received, except that in
the yeéar of the surviving spouse’s death,
the Form 706-QDT must be filed no
later than the date the estate tax return
is filed (or if no return is filed, no later
than 8 months from the date of the
surviving spouse’s death). See
§20.2056A-11 for extensions of time for
filing Form 706-QDT.

(i) Agreement. In order for a
nonassignable annuity or other payment
described in this paragraph (c) to qualify
under paragraph (c){3) of this section,
the executor of the decedent’s estate
must file with the estate tax return the
following Agreement To Roll Over
Annuity Payments, which must be
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signed by the surviving spouse of the
decedent {or by the legal representative
of the surviving spouse if the surviving
spouse is legally incompetent to sign the
agreement):

I[ name | hereby agree that within 60
days of receipt of each annuity payment paid
under the [name of plan or arrangement), 1
will transfer an amount equal to

rcent (the corpus portion determlned
under § 20.2056A-4(c){4) of the Estate Tax
Regulations) of each annuity payment to
[identity the QDOT]. Further, I will report all
annuity payments recetved during the
calendar year under the {name of plan or
arrangemet] on Form 706-QDT including a
schedule of transfers to the [identify the
QDOT]. | also agree that Form 706-QDT Is to
be flled no later than April 15th of the year
following the year in which any annuity
payments are received except that: 1n the
case of annuity payments recetved in the year
of my spouse’s death, Form 706-QDT shall
not be due prior to the due date, includlng
extensions, for fillpg my spouse’s estate tax
return, or, if no return is filed, no later than
9 manths from the date of my spouse’s death
(except If | am granted an extension of time
to file Form 706-QDT under the provisions
of § 20.2056A-11); and in the year of my
death. the Form 706-QDT must be fited no
later than the date my estate tax returp is
filed {or if no return is flled, no later than 9
months from the date of my death), and
except if | am granted an extension of time
to file Form 706-QDT under the provisions
of §20.2056A-11. I further agree that If I fail
to timely transfer any required amount with
respect to any annuity payment, or fzil to
timely file Form 706-QDT reporting the
transfers for any year, | may become
immediately lable to pay the amount of the
tax determined by application of section
2056A(b){1} on the entire remaining present
value of the annuity, calculated as of the
beginning of the year in which the payment
was recelved with respect to which T falled
to make the timely transfer or timely file a
return. However, I may make an application
for relief under §301.9100-1 of the
Procedure and Administration Regulations,
from the consequences of failing to timely
file Form 706-QDT or failing to timely
transfer the corpus portion of any arinuity
payment to the QDOT. [The following
sentence 1s applicable only in cases where
the plan or arrangement is established and
adminlstered by a person or_an entity that is
located outside of the United States.] | agree,
at the request of the District Director [or the
Assistant Comumissioner {International) Ln the
case of a surviving spouse of a nonresident
noncitizen decedent or a surviving spouse of
a United States citizen who died domiciled
outside the United States] to enter into a
security agreement to secure my
undertaklngs under this agreement.

{d) Examples. The provisions of this
section are illustrated by the following
examples. In each of the following
examples the decedent, D, a citizen of
the United States, died after August 22,
1995, and D's surviving spouse, S, is not
a United States citizen at the time of D's
death.

Exarnple 1. Transfer and assignment of
probate and nonprobate property to QDOT.
() 5is the beneficiary of the following
probate and nonprobate assets included in
D's gross estate:

Pecuniary bequest under will .

Proceeds of life insurance .......

D's interest In property owned
Jointly with 5 Includible in
the gross estate under

$400,000
200,000

§2040(8) ..o 300,000
Devlse of real property under
Total .o | 31,000,000

(1) Before the estate tax return for O's
estate is filed and before the date that the
QDOT election must be made, S creates a
QDOT pursuant to which all income is
payable 1o 5 for life and the remalnder is
distributable to 5's children. S retains a
power of appointment over the disposition of
the remalnder to ensure that 5 does not make
an lmmediate gift of the remainder of the
trust. Also, before the estate tax return is fited
and before the date that the QDOT election
must be made, S transfers the iife tnsurance
praceeds and the specifically devised real
property to the QDOT. S decldes not to
transfer the property that had been jointly
owned to the QDOT. Because S has not
recelved distribution of the pecuniary
bequest before [¥s estate tax return is flled
and before the date that the QDOT election
must be made, S irrevocably assigns the
interest in the pecunlary bequest to the
QDOT. Assume that the pecuniary bequest is
in fact wransferred by S to the QDOT before
the estate administratlon is concluded. D's
executor makes a QDOT election on the
estate tax return for the $700.000 in property
that S has transferred and assigned to the
QDOT. A marital deduction of $700,000 1s
allowed to IFs estate assuming the estate tax
return is filed and the QDOT election is made
within the time limitation prescribed in
§ 20.2056A-3[a). No mariial deduction is
allowed for the $300.000 interest in Jointly-
owned property not transferred to the QDOT.

Exampie 2. Formula assignment. Under the
terms of s will, the entire probate estate-
passes outright to S. Prior to the date D's
estate tax return is filed and before the date
that the QDOT election must be made, S
establishes a QDOT and S executes ar
irrevocable assignment in which 5 assigns to
the QDOT, "that portion of the gross estate
necessary to reduce the estate tax to zero,
taking tnto account all available credits and
deductions.” The assignment meets the
requirements of paragraph (b) of this sectlon,
assuming that the QDOT 1s funded by the
time that admintstration of s estate is
completed.

Example 3. fointly owned property. At the
time of D's death, I2and 5 hold real property
as Joint tenants with right of survivership. In
accordance with section 2056(d){1)(B),
section 20404{a), and § 20.2056A-8/{a), 60
percent of the value of the property is
included in D's gross estate. S estabiishes a
QDOT and, prlor to the date the estate tax
return is filed and before the date that the

QDOT election must be made, 5 transfers a
60 percent interest in the real property to the
QDOT. The transfer sattsfies the
requiremnents of paragraph (b} of this section.

Example 4. Computation of corpus portion
of annuity payment. {i) At the time of D's
death, I} is a participant in an employees’
pension plan described in section 401(@). On
I¥s death, I¥s spouse S, aresident of the
United States, becomes entitled to receive a
survivor’'s annuity of $72,000 per year,
payable monthly, for life. At the time of [s
death, 5 is age 60. Assume that under section
7520, the approprlate discount rate to be
used for valuing annuities in the case of this
decedent Is 9 percent. The annuity factor at
9 percent for a person age 60 is 8.3031. The
adjustment factor at 3 percent for monthly
payments is 1.0406. Accordingly, the right to
receive $72,000 a year on a monthly basis is
equal to the right to receive $74.923 ($72.000
x 1.0406} on an annual basis.

(i} The corpus portion of each annuity
payment recelved by 5 is determined as
follows. The first step is to determine the
annulty factor for the number of years that
would be required to exhaust a hypothetical
fund that has a present value and a payout
corresponding to 5's Interest in the payments
under the plan, determined as follows:

{A) Present value of 5's annuity: $74,923 x
8.3031 = $622.093

{B) Annuity Factor for Expected Annuity
Term: $622,093/$74,923 = 8.3031

(i) The second step is to determine the
number of years that would be required for
s annuity to exhaust a hypothetical fund of
$622,093. The term certain annuity factor of
8.3031 falls between the annuity factors for
15 and 16 years in a 9 percent term certain
annuity table {Column 1 of Table B,
Publication 1457 Alpha Volume which may
be purchased from the Superintendent of
Documents, United States Government
Printing Office, Washington, DC 20402).
Accordingly. the expected annuity term }s 16
years,

(1v) The third step is to determine the

corpus amount by dividing the expected term

of 16 years into the present value of the

hypothetical fund as follows:

Corpus amount of annual payment:
$622,093/16 = $38,831

{v} In the fourth step, the corpus portion
of each annuity payment is determined by
dividing the corpus amount of each annual
payment by the annual apnuity payment as
follows:

Corpus portlon of each annuity payment:
$38,881/374,923 = 52

{vi) Accordingly, 52 percent of each
payment to S is deemned to be a distribution
of corpus. A marital deduction is allowed for
$622,093, the present value of the annuity as
of D's date of death, If either: 5 agrees to roll
over the corpus portlon of each payment to
a QDOT and the executor files the
Information Statermnent described in
paragraph {c}(5) of this section and the Roll
Over Agreement described in paragraph (c}{7)
of this section; or S agrees to pay the tax due
on the corpus portion of each payment and
the executor files the Information Statement
described in paragraph (c)(5) of this sectlon
and the Payment Agreement described in
paragraph {c)(6} of this section.
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Example 5. Transfer to QDOT subject to
gift tax. s will bequeaths $700,000 outright
to 8. The bequest qualifies for a marital
deduction under section 2056{a) except that
it does not pass in a QDOT. 5 creates ani
ircevocable trust that meets the requirements
for a QDOT and transfers the $700,000 to the
QDOT. The QDOT instrument pravides that
S is entitled to all the income from the QDOT
payable at least annually and that, upon the
death of 5, the property remaining In the
QDOT is to be distributed ta the
grandchildren of Dand S in equal shares,
The trust Instrument contains all other
provisions required to qualify as a QDOT, On
s estate tax return, s executor makes a
QDOT election under section 2056A (a}(3}.
Solely for purposes of the marital deduction,
the property is deemed to pass from D'to the
QDOT. s estate is entitled to a marital
deduction for the $700,000 value of the
property passing from Do S. 55 transfer of
property ta the QDOT s treated as a gift of
the remainder interest for gift tax purposes
because S's transfer creates a vested
remainder interest in the grandchildren of D
and 8. Accordingly, as of the date that S
transfers the property to the QDOT, a gift tax
Is imposed on the present value of the
remainder interest. See §25.2702-1{c){8) of
this chapter exemptlng 5's transfer from the
special valuation rules contained in section
2702. At S's death, S is treated as the
transferor of the property into the trust for
estate tax and generatlon-sklpping transfer
tax purposes. See, e.g., sections 2036 and
2652{a)(1). The trust {s not eligible for a
reverse QTIP election by s estate under
section 2652(a)(3) because a QTIP election
cannot be made for the QDOT. This is so
because the marital deduction is allowed
under section 2056(a) for the outright bequest
1o the spouse and the spouse 1s then
separately treated as the trarnsferor of the
property to the QDOT.

§20.2056A-5 Imposition of sectlon 2056A
estate tax.

(a) In general. An estate tax is
imposed under section 2056A(h)(1) on
the occurrence of a taxable event, as
defined in section 2056A.(b)(9). The tax
is generally equal to the amount of
estate tax that would have been imposed
if the amount involved ig) the taxable
event had been included in the
decedent's taxable estate and had not
been deductible under section 2056. See
section 2056A(b)(3) and paragraph (¢} of
this section for certain exceptions from
taxable events.

{b) Amounits subject to tax—(1)
Distribution of principal during the
spouse’s lifetime. If a taxable event
occurs during the noncitizen surviving
spouse’s lifetime, the amount on which
the section 2056A estate tax is imposed
is the amount of money and the fair
market value of the property that is the
subject of the distribution (including
property distributed from the trust
pursuant to the exercise of a power of
appointment), including any amount

withheld from the distribution by the
U.S. Trustee to pay the tax. If, however,
the tax is not withheld by the U.S,
Trustee but is pald by the U.S. Trustee
out of other assets of the QDOT, an
amount equal to the tax so paid is
treated as an additional distribution to
the spouse in the year that the tax is
paid.

{2) Death of surviving spause. If a
taxable event occurs as a result of the
death of the surviving spouse, the
amount subject to tax is the fair market
value of the trust assets on the date of
the spouse’s death {or alternate
valuation date if applicable). See also
section 2032A. Any corpus portion
amounts, within the meaning of
§20.2056A-4{c}{4) (i}. remaining in a
QDOT upon the surviving spouse’s
death, are subject to tax under section
2056A (b)(1){B), as well as any residual
payments resulting from a
nenassignable plan er arrangement that,
upon the surviving spouse’s death, are
payable to the spouse’s estate or to
successor beneficiaries.

(3) Trust ceases to qualify as QDOT.
If a taxable event occurs as a result of
the trust ceasing to qualify as a QDOT
(for example, the trust ceases to have at
least ane U.S. Trustee}, the amount
subject to tax is the fair market value of
the trust assets on the date of
disqualification.

{c) Distributions and dispaesitions not
subject to tax—({1} Distributions of
principal on account of hardship.
Section 2056A(b)(3) (B} provides an
exemption from the section 2056A
estate tax for distributions to the
surviving spouse on account of
hardship. A distribution of principal is
treated as made on account of hardship
If the distribution is made to the spouse
from the QDOT in response to an
immediate and substantial financial -
need relating to the spouse’s health,
maintenance, educaiion, or suppont, or
the health, maintenance, education, or
support of any person that the surviving
spouse is legally obligated to support. A
distribution is not treated as made on
account of hardship if the amount
distributed may be obtained from other
sources that are reasonably avallable to
the surviving spouse; e.g., the sale by
the surviving spouse of personally
owned, publicly traded stock or the
cashing in of a certificate of deposit
owned by the surviving spouse. Assets
such as closely held business interests,
real estate and tangible personaity are
not considered sources that are
reasonably available to the surviving
spouse. Although a hardship
distribution of principal 1s exempt from
the section 2056A estate tax, it must be
reported on Form 706-QDT even if it Is

the only distribution that occurred
during the filing period, See
§20.2056A~11 regarding filing
requirements for Form 706-QDT.

(2} Distributions of income to the
surviving spouse. Section
2056A (b)(3){A} provides an exemption
from the section 2056A estate tax for
distributions of income to the surviving
spouse. In general, for purposes of
section 2056A(b) (3)(A), the term income
has the same meaning as is provided in
section 643(b), except that income does
not include capital gains. In additdon,
income does not include any other item
that would be allocated to corpus under
applicable local law governing the
admirnistration of trusts irrespective of
any specific trust provision to the
contrary, In cases where there Is no
specific statutory or case law regarding
the allocation of such items under the
law governing the administration of the
QDOT, the allocation under this
paragraph (c) (2) will be governed by
general principles of law {Including but
not limited to any uniform state acts,
such as the Uniform Principal and
Income Act, or any Restatements of
applicable law). Further, except as
provided in this paragraph {(c)(2) or in
administrative guidance published by
the Internal Revenue Service, income
does not include items constituting
income in respect of a decedent (IRD)
under section 691. However, In cases
where a QDOT is designated by the
decedent as a beneficiary of a pension
or profit sharing pilan described in
section 401(a) or an individuai
retirement account or annuity described
in section 408, the proceeds of which
are payable to the QDOT in the form of
an annulty, any payments received by
the QDOT may be allocated between
income and corpus using the method
prescribed under § 20,2856 A-4(c) for
determining the corpus and income
portion of an annuity payment.

(3) Certain miscellaneous
distributions and dispositions. Certain
miscellaneous distributions and
dispositions of trust assets are exempt
from the sectlon 2056A estate tax,
including but not limited to the
following—

{1} Payments for ordinary and
necessary expenses of the QDOT
(including bond premiums and letter of
credit fees):

{11) Payments to applicable
governmental authorlties for income tax
or any other applicable tax imposed on
the QDOT (other than a payment of the
section 2056A estate tax due on the
occurrence of a taxable event as
described in paragraph (b} of this
section);
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(iil) Dispositions of trust assets by the
trustees (such as sales, exchanges, or
pledging as collateral) for full and
adequate consideration in money ot
money’s worth; and

{iv) Pursuant to section 2056A(b){15),
amounts paid from the QDOT to
reimburse the surviving spouse for any
tax imposed on the spouse under
Subtitle A of the Internal Revenue Code
on any item of income of the QDOT to
which the surviving spouse is not
entitled under the terms of the trust.
Such distributions include (but are not
limited to) arnpunts paid from the
QDOT to reimburse the spouse for
income taxes pald by the spouse {either
by actual payment or through
withholding) with respect to amounts
recetved from a nonassignable annuity
or other arrangement that are transferred
by the spouse to a QDOT pursuant to
§20.2056A- 4(c)(3); and Income taxes
paid by the spouse {either by actual
payment or through withholding} with
respect to amounts received in a lump
sum distribution from a qualified plan
if the lump sum distribution is assigned
by the surviving spouse to a QDOT. For
purposes of this paragraph {c){(3){iv). the
amount of attributable tax eligible for
reilmbursement is the difference
between the actual income tax lability
of the spouse and the spouse’s income
tax Hability determined as if the item
had not been included 1n the spouse’s
gross thcome in the applicable taxable
year.

§20.2056A-6 Amount of tax,

(a) Definition of tax. Section
2056A(b){2) provides for the
computation of the section 2056A estate
tax. For purposes of sections
2056A (b} (2)(A) (i) and (ii), in
determining the tax that would have
been imposed under section 2001 on the
estate of the first decedent, the rates in
effect on the date of the first decedent's
death are used. For this purpose; the
provisions of section 2001 (c}(2}
(pertaining to phaseout of graduated
rates and unified credit) apply. In
addition, for p s of sections
2056A(b}(2){A) (1) and (1}, the tax which
wotld have been imposed by section
2001 on the estate of the decedent
means the net tax determined under
section 2001 or 2101, as the case may
be, after allowance of any allowable
credits, including the unified credit
allowable under section 2010, the credit
for state death taxes under section 2011,
the credit for tax on prior transfers
under section 2013, and the credit for
foreign death taxes under section 2014.
See paragraph (b)(4) of this sectlon
regarding the application of the credits
under sections 2011 and 2014. In the

case of a decedent nonresident not a
citizen of the United States, the
applicable credits are determined under
section 2102. The estate tax (net of any
applicable credits} imposed under
section 2056A(b) (1) constitutes an estate
tax for purposes of section 691(c){(2}{A).

{b) Benefits allowed in determining
amournt of section 2056A estate tax—(1)
General rule. Section 2056A(b){10)
provides for the allowance of certain
benefits in computing the section 2056A
estate tax. Except as provided In this
section, the rules of each of the credit,
deduction and deferral provisions, as
provided in the Internal Revenue Code
must be complied with.

(2) Treatment as resident. For
purposes of section 2056A(b){10)(A). a
noncitizen spouse is weated as a
resident of the United States for
purposes of determining whether the
QDOT property is includible in the
spouse's gross estate under chapter 11 of
the Internal Revenue Code, and for
purposes of determining whether any of
the credits, deductions or deferral
provisions are allowable with respect to
the QDOT property to the estate of the
spouse.

(3) Special rule in the case of trusts
described in section 2056(b) (8}. In the
case of a QDOT in which the spouse’s
interest quallfles for a marital deduction
under section 2056{b)(8). the provisions
of section 2056A(b}(10)(A) apply in
determining the allowance of a
charitable deduction in computing the
section 2056A estate tax,
notwithstanding that the QDOT 1s not
includible in the spouse’s gross estate.

(4) Credit for state and foreign death
taxes. If the assets of the QDOT are
included in the surviving spouse’s gross
estate for federal estate tax purposes, or
would have been so includible If the
spouse had been a United States
resident, and state or foreign death taxes
are paid by the spouse’s estate with
respect to the QDOT, the taxes pald by
the spouse’s estate with respect to the
QDQT are creditable, to the extent
allowable under section 2011 or 2014,
as applicable, in computing the section
2056A estate tax. In addition, state or
foreign death taxes previously paid by
the decedent/transferor’s estate are also
creditable in computing the section
2056A estate tax to the extent allowable
under sectlons 2011 and 2014.
Specifically, the tax that would have
been imposed on the decedent’s estate
if the taxable estate had been increased
by the value of the QDOT assets on the
spouse’s death plus the amount
involved in prior taxable events {(section
2056A (b} (2)(A)(1)), is determined after
allowance of a credit equal to the lesser
of the state or foreign death tax

previously pald by the decedent’s estate,
or the amount prescribed under section
2011(b) or 2014 (b} computed based on

a taxable estate increased by such
amounts. Similarly, the tax that would
have been Imposed on the decedent’s
estate if the taxable estate had been
increased only by the amount involved
In prior taxable events (sectlon

2056A (b)(2)1{A)(11}) 1s determined after
allowance of a credit equal to the lesser
of the state or foreign death tax
previously paid by the decedent’s estate,
or the amount prescribed under section
2011{b) or 2014{b) computed based on

a taxable estate increased by the amount
involved in such prior taxable events.
See paragraph (d), Example 2, of this
section.

(8) Alternate valuation and special
use valuation—I(j) In general. In order to
claim the benefits of alternate valuation
under section 2032, or special use
valuation under sectlon 2032A, for
purposes of computing the section
2056A estate tax, an electlon must be
marde on the Form 706-QDT that is filed
with respect to the balance remaining in
the QDOT upon the death of the
surviving spouse. In addition, the
separate requirements for making the
section 2032 and/or section 2032A
elections under those sections and the
regulations thereunder must be
complied with except that, for this
purpose, the surviving spouse is treated
as a resident of the Untted States
regardless of the surviving spouse’s
actual residency status. Solely for
purposes of this paragraph (b){5). the
citizenship of the flrst decedent is
immaterial.

(1) Alternate valuation. For purposes
of the alternate valuation election under
section 2032, the election may not be
made unless the election decreases both
the value of the property remaining in
the QDOT upon the death of the
surviving spouse and the net amount of
sectlon 2056A estate tax due. Once
made, the election Is irrevocable,

(itt) Special use valuation. For
purposes of section Z032A, the
Designated Filer (in the case of multiple
QDOTs) or the U.S. Trustee may elect to
value certain farm and closely held
business real propetrty at its farm or
business use value, rather than its fair
market value, If all of the requirements
under sectlon 2032A and the applicable
regulations are met, except that, for this
purpose, the surviving spouse is treated
as a resident of the United States
regardless of the spouse’s actual
residency status. The total value of
property valued under section 2032A in
the QDOT cannot be decreased from fair
market value by more than $750,000.
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{c} Miscellaneous rules. See sectlons
2056A (b}(2)(B){i) and 2056A(b)(2)(C) for
special rules regarding the appropriate

rate of tax. See section 2056A (b} (2) (B}(i1)

for provisions regarding a credit or
refund with respect to the section
2056A estate tax.

(d) Examples. The rules of this section  $700,000 passes to a QDOT for the

are illustrated by the following
examples.

Example 1. (i) D, a United States
citizen, dies in 1995 a resident of State
X, with a gross estate of $1,200,000.
Under D's will, a pecuniary bequest of

beneflt of I's spouse §, who is a
resident but not a citizen of the United
States. I¥'s estate tax is computed as
follows:

Gross estate ...
Marital Deduclion

Taxable Estate .
Gross Tax ..
Less: Uniﬂed Credlt

INEE TAX <.eoeirsceecee e seresinsassra s s e e m s e e e R 8RS 2m s b Aps RS2 b b bhen 28 S e 0SSt dmdmam 4405 eb b es e 45 e be e d brnbras ranan

$1,200.000
{700.000)
$135,800
{155.800)
0

(i1} Sdies in 1997 at which time Sis
sttll a resident of the United States and
the value of the assets of the QDOT is

$700,000. Assuming there were no
taxable events during S's lifetime with
respect to the QDOT, the estate tax

imposed under section 2056A(b)(1) (B) is
$235,000, computed as follows:

D's actual taxable estate ............

QDOT property ......cce....

Gross Tax

= 0T
Less: Tax that would have been imposed on [¥'s actual faxable estate of $500,000

Section 2096A Estate TaX .......ccccoiveniceemrecisceeesnennmes

$500,000

....................... 700,000
$427 BOD
..................... {192,800
..................... §235,000

..................... 0

$235.000

Example 2. (i} The facts are the same
as in Example 1, except that Is gross

estate was $2,000,000 and s estate
paid $70,000 in state death taxes to

State X. I¥s estate tax is computed as
follows:

GOSS FESEALE .oooiiiiieiice oo s i i Ceceies st bea s ea et se s s e e e erermam ares s 40e 1h P88 Rana s rat s bt e £a s oE£as Sms Ameaans oEs s Semamt Sn e e eesenareeennrenn
L% F L I e [T Tu () o J U O OO R

TAMABIE ESEALE ...oeiioesioooeceirrae rute s eescr e s ausaer e v s g2 s ke s £an smee o 2e s ame £ £ 2mes mars smen am ae e emn e e e e nnnnna

Gross Tax ..

T

State Death Tax Credit Limitation (lesser of $51,600 or $70,000 tax pald)

BESEALE THX oooeooceoeeeeciseseesseeaamneemeesseaseaannrredsss s bresssns someassmeead @ eetteearessneersseaeeraar aeeearsirar e sr e sareeraan

$2,000,000
(700,000)

" (244.400)

$225.400

(li) S dies in 1997 at which time Sis
still a resident of the United States and
the value of the assets of the QDOT is
$800,000. S's estate pays $40,000 in

State X death taxes with respect to the
inclusion of the QDOT in S's gross
estate for state death tax purposes.
Assuming there were no taxable events

during S's lifetime with respect to the
QDOT, the estate tax imposed under
section 2056A(b){1)(B) is $304,800
computed as follows:

D's Actual Taxable BState ... miinann e, 51,300,000
Total ..o $2,100,000
GOS8 TAX ooiieeeceeeccere s e s e e e s e e es e s et s brrstossnnssas sar s aranas SRS TR $829.800
1.855; 1INUFIBH CTBAE 1vvovecrieeririeceienisrssesserirenmessesmeesessobsatss sraarar sassssns st s smessssessnssns st et erasstrrmessesssssssessmesnsrosnssssrsssesnsssnss | evarmrsranssrsssarnns (192,800}
Pre-201 1 sectlon 20968 ©STALE BAX ..iicvirecreereoieasreereiosinss risasrasssssssessesseseaasasssssstessatesssnsnmmsrasanasssmses otaiossssnsans $637.000

(&) State Death Tax Credit Camputation:

{1) State death tax paid by 5's estate with respect to the QDOT {$40. 000] plus state death tax pre

viously paid by D's estate [$70,000} = $110,000.

{2) Credit limit under section 2011() (based on D‘ s ad_justed “taxable estale of 52 040 000 Lmder sec-

tions 2056A(b){2) (A) and 2011{b)) = $106.800.
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{B) State death tax credit allowable against section 2056A estate tax (lesser of paragraph (ii}{A)(1) or (2) of
this Example 2 {(106,800)
A L - T S T PO U ST : £530.200
Less: Tax that would have been imposed on I's taxable estate of $1.300,000 ... 225,400
SrHON 2O5BA FSEAIE TRX ovvoeeeeeeceeesscomssreeeeon ot tsrsassssrssssssssssesansestesessssrees ere ssesaissanseransarsanen ot pat oatmtaesnaeerssrsaane $304 800
§20.2056A-7 Allowance of prlor transter Example. The facts are the same as In
credit under section 2013. §20.2056A-6, Example 2(i1). D, a United Less: Para-
(a) Property subject to QDOT election. States citizen, dles in 1994, a resident of graph
Section 2056(d)(3) provides special State X, with a gross estate of $2.000,000. (i) (B) of
rules for computing the section 2013 Under I¥s wiil, a pecuntary bequest of this f:" 9
credit allowed with respect to property ~ $700.000 passes to a QDOT for the benefit of ample ..... 19.000
subject to a QDOT election. In D's spouse S, who Is a resident but not a $279.600
citizen of the United States. Sdles in 1997 .

computing the credit under section
2013, the amount of the credit is
determined under section 2013 and the
regulations thereunder, except that—

(1) The first limitation as described in
section 2013(b) and § 20.2013-2 is the
amount of the estate tax imposed under
section 2056A(b){1}(A). with respect to
distributions during the spouse’s life,
and under section 2056A{b) (1}(B), with
respect to the value of the QDOT assets
bn the spouse’s death;

(2} In computing the second
lirmitation as described in section
2013(c} and § 20.2013-3, the value of
the property transferred to the decedent
{as defined in section 2013(d) and
§20.2013-4) is deemed to be the value
of the QDOT assets on the date of death
of the surviving spouse. The value as 5o
determined is not reduced by the
section 2056A estate tax kmposed at the
time of the spouse’s death; and

{3) The amount of the credit is
determined without regard to the
percentage limitations contained in
section 2013{a).

(b) Property not subject to QDOT
election. If property includible in a
decedent’s gross estate passes to a
nencitizen surviving spouse {the
transferee) and no deduction is allowed
io the decedent’s estate for that interest
in property under section 2056(a) solely
because the requirements of section
2056(d){2) are not satisfied, and the
transferee spouse dies with an estate
that is subject to tax under section 2001
or 2101, as the case may be, any credit
for tax on prior transfers allowable to
the estate of the transferee spouse under
section 2013 with respect to such
interest in property 1s determined in
accordance with the rules of section
2013 and the regulations thereunder,
except that the amount of the credit is
determined without regard to the
percentage limitations contained in
section 2013{a).

{c) Example. The application of this
section may be illustrated by the
following example:

at which time 5 is still a resident of the
Unlted Siates and the value of the assets of
the QDOT is $800,000. There were no taxable
events durlng 5's lifetime. An estate tax of
$304.800 is irnposed under section
2056A () (1) (B). S's taxable estate, including
the value of the QDOT ($800.000), is
$1.500,000.

(1} Under paragraph (a)(1) of this section,
the first llmitation for purposes of section
2013(b) 1s $304,800, the amount of the
section 2056A estate tax.

(i) Under paragraph {a) (2} of this section,
the second limitation for purposes of section
2013(c) is computed as follows:

{A) &'s net estate tax payable under
§ 20.2013-3(a)(1}, as modified under
paragraph (a}{2) of thls section, is computed
as follows:

$1.500,000
555,800

Taxable estate ..
Gross estate tax
Less: Unified
credit ..oenenn
Credit for state
death taxes ....

$192,800

64.400 257,200

Pre-2013
net estate
tax pay-

able ... $298,600

(B) §'s net estate tax payable under
§20.2013-3(a)(2), as modified under
paragraph (a){2) of this section, is computed
as follows:

‘Taxable estate ..
Gross estate tax
Less: Unified
credit ...veenee..
Credit for state
death taxes ....

$192,800

18,000 210,800

Net tax pay-
able ... | $19,000
(C) Second Lim-
itatiorn:
Paragraph
{1H){A) of
this Ex-
ample ...

$298,600

(ik1} Credit for tax on prior transfers =
$279.600 (lesser of paragraphs (1) or (1) of
this Example.

§20.2056A-8 Special rules for joint
property.

(a} Inclusion in gross estate—{1)
Generai rule, If property s held by the
decedent and the surviving spouse of
the decedent as joint tenants with right
of survivorship, or as tenants by the
entirety, and the surviving spouse is not
a United States citlzen {or treated as a
United States citizen) at the time of the
decedent’s death, the property is subject
to inclusion in the decedent's gross
estate in accordance with the rules of
section 2040(a) {general rule for
includibility of joint interests). and
section 2040(b) (special rule for
Includibility of certain joint interests of
husbands and wives) does not apply.
Accordingly, the rules contained in
section 2040(a) and §20.2040-1 govern
the extent to which such joint interests
are includible in the gross estate of a
decedent who was a citizen or resident
of the United States. Under §20.2040-
1{a)(2), the entire value of jointly held
property is included in the decedent’s
gross estate unless the executor submits
facts suffictent to show that property
was not entireiy acquired with
consideration furnished by the
decedent, or was acquired by the
decedent and the other joint owner by
gift, bequest, devise or inheritance. If
the decedent is a nonresident not a
citizen of the United States, the rules of
this paragraph {a){1) apply pursuant to
sections 2103, 2031, 2040{a), and
2056(d)(1)(B).

(2) Consideration furnished by
surviving spouse. For purposes of
applying section 2040{a), in determining
the amount of consideration furnished
by the surviving spouse, any
consideration furnished by the decedent
with respect to the property before July
14, 1988, is treated as consideration
furnished by the surviving spouse to the
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extent that the consideration was treated
as a gift to the spouse under section
2511, or to the extent that the decedent
elected to treat the transfer as a gift to
the spouse under section 2515 {to the
extent applicable). For purposes of
determining whether the consideration
was a gift by the decedent under section
2511, it is presurned that the decedent
was a citizen of the United States at the
time the consideration was so furnished
to the spouse. The special rule of this
paragraph (a)(2) is applicable only if the
donor spouse predeceases the donee
spouse and not If the donee spouse
predeceases the donor spouse. In cases
where the donee spouse predeceases the
donor spouse, any portion of the
consideration treated as a gift to the
donee spouse/decedent on the creation
of the tenancy (or subsequently
thereafter), regardless of the date the
tenancy was created. 1s not treated as
consideration furnished by the donee
spouse/decedent for purposes of section
2040(a).

(3) Amount allowed to be transferred
to QDOT. I, as a resuit of the
application of the rules described above,
only a portion of the value of a jointly-
held property Interest is includible ina
decedent’s gross estate, only that
portion that is so includible may be
transferred to a QDOT under section
2056(d)(2). See § 20.2056 A-4(b)(1) and
(d), Example 3.

{b) Surviving spouse becomnes citizen.
Paragraph (a) of this section does not
apply if the surviving spouse meets the
requirements of section 2056{d){4). For
the definition of resident in applying
section 2056{d)(4), see § 20.0-1(b).

(c) Examples. The provisions of this
section are illustrated by the following
examples:

Exampie 1. In 1987, D, a United States
cltizen, purchases real property and takes
title in the names of D and S, D's spouse {a
noncltizen, but a United States resldent), as
Joint tenants with right of survivorship. In
accordance with §25.2511-1(h)(5} of thls
chapter, one-half of the value of the property
is a gift to 5. D dies in 1935, Because 5 is
not a United States citizen, the provisions of
section 2040{a} are determinative of the
extent to which the real property Is
includible in D's gross estate. Because the
joint tenancy was established before July 14,
1988, and under the applicable provisions of
the Internal Revenue Code and regulations
the transfer was treated as a gift of one-half
of the property, one-half of the value of the
property is deemed attributable to
consideration furnished by § for purpaoses of
section 2040{a). Accordingly. only one-half of
the value of the property is Includible in s
gross estate under section 2040(a).

Example 2. The facts are the same as In
Example 1, except that 5 dies in 1835
survived by D who is not a citizen of the
tinited States. For purposes of applying

section 2040{a), D's gift to S on the creation
of the tenancy is not treated as consideration
furnished by S toward the acqulsitlon of the
property. Accordingly, since S made no other
condributions with respect to the property, no
portlon of the property is includible in 5's
Rross estate.

Exarnple 3. The facts are the same as in
Example 1, except that D and 5 purchase real
property in 1990 making the down payment
with funds from a joint bank account. All
subsequent mortgage payments and
improvements are paid from the joint bank
account. The only funds deposited in the
Jolnt bank account are the earnings of D and
5. It is established that D earned
approximately 60% of the funds and 5
earned approximately 40% of the funds. [
dies in 1995. The establishment of §'s
contributlon to the joint bank account is
sufficient to show that § contributed 40% of
the consideratlon for the property. Thus,
under paragraph § 20.2040-1{a)(2), 60% of
the value of the property is includible in D's
Egross estate.

§20.2056A-9 Designated Filer.

Section 2056A(b)(2) (C) provides
special rules where more than one
QDOT is established with respecttoa
decedent. The designation of a person
responsible for filing a return under
section 2056 A(BMZ){C)(i) (the
Designated Filer) must be made on the
decedent's federal estate tax return, or
on the first Form 706-0QDT that is due
and is filed by its prescribed date,
including extensions. The Designated
Filer must be a U.5. Trustee. If the U.S.
Trustee is an individual, that individual
must have a tax home (as defined in
section 911(d)(3)} in the United States.
At least sixty days before the due date
for filing the tax returns for all of the
QDOTs. the U.S, Trustee(s) of each of
the QDOTs must provide to the
Designated Filer all of the necessary
information relating to distributions
from their respective QDOTs. The
sectlon 2056A, estate tax due from each
QDOT 1s aliocated on a pro rata basis
{based on the ratio of the amount of
each respective distribution constituting
a taxable event to the amount of all such
distributions), untess a different
allocation is required under the terms of
the govemning instrument or under local
law. Unless the decedent has provided
for a successor Designated Filer, if the
Designated Filer ceases to qualify as a
U.S. Trustee, or otherwise becomes
unable to serve as the Designated Filer,
the remaining trustees of each QDOT
must select a qualifying successor
Designated Filer (who is also a U.S.
Trustee) prior to the due date for the
filing of Form 706-QDT {including
extensions). The selection is to be
indicated on the Form 706-QDT.
Fallure to select a successor Designated

Filer will result in the appiication of
section 2058A(b) (2){C).

§20.2056A-10 Surviving spouse becomes
citizen atter QDOT established.

(a) Section 2056A estate tax no longer
imposed under certain circumstances.
Section 2056A{b){12) provides that a
QDOT is no longer subject to the
imposition of the section 2056 A estate
tax if the surviving spouse becomes a
citizen of the United States and the
following conditions are satisfied—

(1) The spouse elther was a United
States resident {for the definition of
resident for this purpose, see
§20.2056A-1(b)) at all times after the
death of the decedent and before
becoming a United States citizen, or no
taxable distributions are made from the
QDOT before the spouse becomes a
United States citizen {regardless of the
residency status of the spouse); and

(2) The US. Trustee(sfof the QDQT
notifies the Internal Revenue Service
and certifies in writing that the
surviving spouse has become a United
States citizen. Notice is to be made by
filing a final Form 706-QDT on or
before April 15th of the calendar year
following the year in which the
surviving spouse becomes a United
States citizen, untess an extension of
time for filing is granted under section
6081.

{b) Special election by spouse. If the
surviving spouse becomes a United
States cltizen and the spouse Is not a
United States resident at all times after
the death of the decedent and before
becoming a United States citizen, and a
tax was previously iImpesed under
section 2056A(b){1) (A} with respect to
any distribution from the QDOT before
the surviving spouse becomes a United
States citizen, the estate tax imposed
under section 2056A(b){1) does not
apply to distributions after the spouse
becomes a citizen if—

(1) The spouse elects to treat any
taxable distribution from the QDOT
prior to the spouse’s election as a
taxable gift made by the spouse for
purposes of section 2001{b)(1}(B}
(referring to adjusted taxable gifts}, and
for purposes of determining the amount
of the tax imposed by sectlon 2501 on
actual taxable gifts made by the spouse
during the year in which the spouse
becomes a citizen or in any subsequent
year;

{2} The spouse elects to treat any
previous reduction In the section 2056A
estate tax by reason of the decedent’s
unified credit (under either section 2010
or section 2102(c)} as a reduction in the
spouse’s unified credit under section
2505 for purposes of determining the
amount of the credit allowable with
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respect to taxable gifts made by the
surviving spouse during the taxable year
in which the spouse becomes a citizen,
or in any subsequent year; and

{3) The elections referred to in this
paragraph (b) are made by timely filing
a Form 706-QDT on or before April
15th of the year following the year in
which the surviving spouse becomes a
citizen {unless an extension of time for
filing is granted under section 6081) and
attaching notification of the election to
the return.

§20.2056A-11 Filing requirements and
payment of the section 2056A estate tax.

(a) Distributions during surviving
spouse’s life. Section 2056A(b}{5)(A)
provides the due date for payment of the
section 2036A estate tax imposed on
distributions during the spouse’s
lifetime. An extension of not more than
6 months may be obtained for the filing
of Form 706-QDT under section 6081 (a}
if the conditions specified therein are
satisfied. See also §20.2056A- 5(c){1)
regarding the requirements for fillng a
Formn 706-QDT in the case of a
distribution to the surviving spouse on
account of hardship, and §20.2056A—
2T{d}{3) regarding the requirements for
filing Form 706~QDT in the case of the

uired annual statemnent.

) Tax at death of surviving spouse.
Section 2056A(b)(5}(B) provides the due
date for payment of the section 2056A
estate tax imposed on the death of the
spouse under section 2056 A{b){1)(B).
An extension of not more than 6 months
may be obtalned for the filing of the
Form 706-QDT under section 6081(a), if
the conditions specified therein are
satisfled. The obtaining of an extension
of time to flle under section 6081(a)
does not extend the time o pay the
section 2056A estate tax as prescribed
under section 2056A(b){5)(B).

{c) Exiension of time for paying
section 2056A estate tax—{1) Extension
of time for paying tax under section
6161{a}(2). Pursuant to sectlons
2056A (b)(10)(C) and 6161 (a}(2}, upon a
showing of reasonable cause, an
extension of time for a reasonable
period beyend the due date may be
granted to pay any part of the estate tax
that is imposed upon the surviving
spouse’s death under section
2056A (b)(1) (B} and shown on the final
Form 706-QDT, or any part of any

If the amount for which the tentatlve tax to be computed is:
Not over $100,000 ..o,
Cver $100,000 but not over $500,000 ..........
QOver $500,000 but not over $1,000.000
Orver $1,000,000 but not over $2,000,000 .

Over $2,000,000 .

installments of such tax payable under
section 6166 (including any part of a
deficiency prorated to any installment
under such section). The extension may
not exceed 10 years from the date
prescribed for payment of the tax {or in
the case of an installment or part of a
deficiency prorated to an installment, if
later, not beyond the date that is 12
months after the due date for the last
installment). Such extension may be
granted by the district director or the
director of the service center where the
Form 706-QDT is filed.

(2) Extension of time for paying tax
under section 6161{a)(1}). An extension
of time beyond the due date to pay any
part of the estate tax imposed on
lifetime distributions under section
2056A(b}{1)(A), ot Imposed at the death
of the surviving spouse under section
2056A(b){1)(B), may be granted for a
reasonable period of time, not to exceed
6 months (12 months in the case of the
estate tax imposed under section
2056A(b){1}(B) at the surviving spouse’s
death), by the district director or the
director of the service center where the
Form 706-QDT is filed.

(d} Liability for tax. Under section
2056A(b}(6), each trustee (and not solely
the U.S. Trustee(s)) of a QDOT is
personally liable for the amount of the
estate tax impused in the case of any
taxable event under section 2056A(b)(1).
In the case of multiple QDOTs with
respect to the same decedent, each
trustee of a QDOT is personally liable
for the amount of the section 2056A
estate tax iImposed on any taxable event
with respect to that trustee's QDOT, but
is not personally liable for tax imposed
with respect to taxable events involving
QDOTs of which that person Is not a
trustes. However, the assets of any
QDOT are subject to collection by the
Internal Revenue Service for any tax
resulting from a taxable event with
respect to any other QDOT established
with respect to the same decedent. The
trustee may also be personally liable as
a withholding agent under section 1461
or other applicable provisions of the
Internal Revenue Code.

§20.2056A-12 Increased basls for section
2056A estate tax paid with respect to
distribution from a QDOT.

Under section 2056A(b)(13}. in the
case of any distribution from a QDOT on

The tentatlve tax is:
6% of such amount.

which an estate tax is imposed under
section 2056A(bj} (1)(A), the distribution
is treated as a transfer by gift for
purposes of section 1015, and any estate
tax paid under section 2056A(b)(1](A) is
treated as a gift tax. See §1.1015-5(c}(4)
and (5) of this chapter for rules for
determining the amount by which the
basis of the distributed property is
increased.

§20.2056A—13 Effective date.

The provisions of §§ 20.2056A-1
through 20.2056A-12 are effective with
respect to estates of decedents dying
after August 22, 1995,

Par. 7. §20.2101-1 is revised to read
as follows:

§20.2101-1 Estates of nonresidents not
citizens; tax imposed.

{a) Imposition of tax. Section 2101
imposes a tax on the transfer of the
taxable estate of a nonresident who is
not a citizen of the United States at the
tirne of death. In the case of estates of
decedents dying after November 10,
1988, the tax is computed at the same
rates as the tax that is Imposed on the
transfer of the taxable estate of a citizen
or resident of the United States in
accordance with the provisions of
sections 2101(b) and {c). For the
meaning of the terms resident,
nonresident, and United States, as
applied to a decedent for purposes of
the estate tax, see §20.0-1{b}{1) and (2).
For the liability of the executor for the
payment of the tax, see section 2002.
For special rules as to the phasecut of
the graduated rates and unified credit,
see sections 2001 (e){2) and 2101(b).

{b) Special rates in the case of certain
decedents. In the case of an estate of a
nonresident who was not a citizen of the
United States and who died after
December 31, 1976, and on or before
November 10, 1988, the tax on the
nonresident's taxable estate is computed
using the formula provided under
section 2101{(b}, except that the rate
schedule in paragraph (c) of this section
is to be used In lleu of the rate schedule
in section 2001 {c).

{c) Rate schedule for decedents dying
after December 31, 1976 and on or
before November 10, 1988.

$6.000, plus 1296 of excess over $100,000.
354,000, plus 18% of excess over $500,000.
$144,000, plus 249 of excess over $1.000,000.
$384,000. plus 30% of excess over $2.000.000.
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Par. 8. Section 20.2102—-1 is amended
by adding paragraph (c} to read as
follows:

§20.2102-1 Estates of nonresidents not
citizens; credits agalnst tax.
[ [ ] * *

(c) Unified credit—

(1) In general. Subject to paragraph
{c){2) of this sectton, in the case of
estates of decedents dying after
November 10, 1988, a unified credit of
$13.000 is allowed agalnst the tax
imposed by section 2101 subject to the
limitations of section 2102(c).

(2) When treaty is applicable. To the
extent required under any treaty
obligation of the United States, the
estate of a nonresident not a citizen of
the United States is allowed the unified
credit permitted to a United States
citizen or resident of $192,800,
muitiplied by the proportion that the
total gross estate of the decedent
situated in the United States bears ta the
decedenﬂi_ total gross estate wherever
situated. -

(3) Certainggesidents of possessions. In
the case of a decedent who is
considered to be a nonresident not a
citizen of the United States under
section 2209, there is allowed a unified
credit equal to the greater of $13,000, or
$46,800 multiplied by the proportion
that the decedent’s gross estate situated
in the United States bears to the total
gross estate of the decedent wherever
situated.

Par. 9. Section 20.2106~-1 is amended
as follows:

1. Paragraph (a}{3) is revised.

2. The last sentence of paragraph (b)
is removed.

3. Paragraph (c} is removed.

The revision reads as follows:

§20.2106-1 Estates of nonresidents not
citizens; taxable estate; deductlons in
general.

@* * * .

(3) Subject to the special rules set
forth at §20.2056A-1(c), the amount
which would be deductible with respect
to property situated in the United States
at the time of the decedent’s death
under the principles of section 2056.
Thus, if the surviving spouse of the
decedent is a citizen of the United
States at the time of the decedent’s
death, a marital deduction is allowed
with respect to the estate of the
decedent if all other applicable
requirements of section 2056 are
satisfied. If the surviving spouse of the
decedent is not a citizen of the United
States at the time of the decedent’s
death, the provisions of section 2056,
including specificaily the provisions of
section 2056(d} and {unless section

2056(d)(4) applies) the provisions of
section 2056A (QDOTs) must be
satisfied.

¥ * * N ¥

§20.2106-2 [Amended]
Par. 10. In §20.2106-2, paragraph (c)
is removed and reserved.

PART 25—GIFT TAX; GIFTS MADE
AFTER DECEMBER 31,1954

Par. 11. The authority cltation for part
25 is revised to read as follows:

Authority: 26 U.S.C. 7805.

Par. 12, Section 25.2503-2 is
amended as follows:

1. The first sentence in paragraph (a)
is revised.

2. Paragraph (f) is added.

3. The revision and addition read as
follows:

§25.2503-2 Exclusion from gifts,

(a} * * * Except as provided in
paragraph (f) of this section {invelving
gifts to a noncitizen spouse), the first
$10,000 of gifts made to any one donee
during the calendar year 1982 or any
calendar year thereafter, except gifts of
future interests in property as defined in
§825.2503-3 and 25.2503-4, is
excluded in determining the total
amount of gifts for the calendar
year, * ¥ *

* * * 3 *

(D Special rule in the case of gifts
made on or after July 14, 1988, to a
spouse who is not a United States
citizen—(1) In general. Subject to the
special rules set forth at § 20.2056A-1(c)
of this chapter, in the case of gifts made
on or after July 14, 1988, if the donee
of the gift is the donor’s spouse and the
donee spouse is not a citizen of the
United States at the time of the gift, the
first $100.000 of gifts made during the
calendar year to the donee spouse
{(except gifts of future interests) is
excluded in determining the total
amount of gifts for the calendar year.
The rule of this paragraph (f) applies
regardless of whether the donor is a
citizen or resident of the United States
for purposes of chapter 12 of the
Internal Revenue Code.

{2) Gifts made after june 29, 1989. In
the case of gifts made after June 29,
1989, the $100,000 exclusion provided
in paragraph {f)(1) of this section applies
only if the gift in excess of the otherwise
applicable annual exclusion is in a form
that qualifies for the gift tax marital
deduction under section 2523(a) but for
the provisions of section 2523(i)(1)
{(disallowing the marital deduction if the
donee spouse is not a United States
citizen.) See § 25.2523(i)-1(d), Example
4.

(3) Effective date. This paragraph (f} is
effective with respect to gifts made after
August 22, 1995,

Par. 13. §§25.2523(1)-1, 25.2523(i)-2
and 25.2523(i)-3 are added to read as
follows:

§25.2523(I1 Disallowance of marital
deduction when spouse is not a United
States citizen.

(a) In general Subject to § 20.2056A~
1(c) of this chapter, section 2523(i}{1)
disallows the marital deduction i the
spouse of the donor is not a citizen of
the United States at the tirne of the gift.
If the spouse of the donor is a citizen of
the United States at the time of the gift,
the gift tax marital deduction under
section 2523(a) is allowed regardless of
whether the donor 1s a citizen or
resident of the United States at the time
of the gift, subject to the otherwise
applicable rules of section 2523.

{b} Exception for certain joint and
survivor annuities. Paragraph (a) does
not apply to disailow the marital
deduction with respect to any transfer
resulting in the acquisition of rights by
a noncitizen spouse under a joint and
survivor annuity described in section
2523(H)(8).

(¢} Increased annual exclusiorr—(1) In
generail. In the case of gifts made from
a donor to the donor's spouse for which
a marital deduction is not allowable
under this section, if the gift otherwise
qualifies for the gift tax annual
excluslon under section 2503(b), the
amount of the annual exclusion under
sectlen 2503 (b) is $100,000 in lieu of
$10,000. However, in the case of gifts
made after June 29, 1989, in order for
the increased annual exclusion to apply,
the gift in excess of the otherwise
applicable annual exclusion under
section 2503{b) must be in a form that
qualifies for the marital deduction but
for the disallowance provision of
section 2523(1)(1). See paragraph {d),
Exarnple 4, of this section.

{2) Status of danor. The $100,000
annual exclusion for gifts 1o a
noncitizen spouse is available regardless
of the status of the donor. Accordingly,
it is immaterial whether the donor Is a
citizen, resident or a nonresident not a
citizen of the United States, as long as
the spouse of the donor is not a citizen
of the United States at the time of the
gift and the conditions for allowance of
the increased annual exclusion have
been satlsfled. See § 25.2503-2(1).

(d) Examples. The principles outlined
in this sectlon are illustrated in the
following examples. Assume in each of
the examples that the donee, 5, is D's
spouse and is not a United States citizen
at the time of the gift.
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Example 1. Ouiright transfer of present
interest. In 1995, D, a United States citizen,
transfers to S, outright, 100 shares of X
corporation stock valued for federal gift tax
purposes at $130,000. The transfer is a glft of
a present interest in property under sectlon
2503(b). Additionally, the glft quallfies for
the gift tax marital deduction except for the
disatlowance provislon of section 2523(i){1).
Accordirigghy, $100,000 of the $130,000 gift is
excluded from the total amount of gifts made
during the calendar year by D for gift tax
PUTpOSes.

Example 2. Transfer of survivor benefits. In
1995, D, a Unlted States citlzen, retires from
employment in the Unlted States and elects
ta recelve a reduced retirement annaity in
order to provide S with a survivor annuity
upon D's death. The transfer of rights to Sin
the joint and survivor annulty is a gift by I
for gift tax purposes. However, under
paragraph {b) of this section, the gift qualifies
fopfhe gift tax marltal deduction even though
S is not a United States citizen.

Example 3. Transfer of present interest in
trust property, In 1895, D, a resident allen,
transfers property valued at $500.000 in trust
to S, who is also a resident alien. The trust
instrument provides that the trust income Is
payable to S at least quarterly and S has a
lestamentary general power to appoint the
trust corpus. The transfer to S quatifles for
the marital deduction under sectlon 2523 but
for the provisions of sectlon 2523(1)(1).
Because S has a life income interest in the
trust, S has a present interest in a portion of
the trust. Accordingly, D may exclude the
present value of S's income Interest (up to
$100,000} from I's total 1995 calendar year

ifts.
i Example 4. Transfer of present interest in
trust property. The facts are the same as in
Example 3, except that S does not have a
testamentary general power to appoint the
trust corpus. Instead, I¥s child, C, has a
remainder interest in the trust. If Swere a
United States citizen, the transfer would
qualify for thé gift tax marital deduction if a
qualified terminable interest property
electlon was made under section 2523{f)(4).
However, because S Is not a U.S. citizen, D
may not make a qualified terminable Interest
property election. Accerdlngly. the gift does
not qualify for the gift tax marltal deduction
but for the disallowance provision of section
2523(1){1). The $100,000 annual exclusion
under section 2523{i)(2) is not available with
respect to D's transfer in trust and D may not
exclude the present value of 5's Income
interest in excess of $10.000 from s total
1995 calendar year glfts.

Example 5. Spouse becomes citizen after
transfer. D, a United States citizen, transfers
a resldence valued at $350,000 on December
20, 1995, to I's spouse, S, a resident alien.
On January 31, 1986, S becomes a naturalized
United States citizen. On I's federal gift tax
return for 1995, D must include $250,000 as
a gift ($350.000 transfer less $100,000
exclusion}. Although 5 becomes a citizen in
January, 1996, 5 s not a citizen of the United
States at the tlme the transfer 1s made.
Therefare, no gift tax marital deductlon 1s
allowable. However, the transfer does qualify
for the $100,000 annual exclusion.

§25.25231)-2 Treatment of spousal joint
tenancy property where one spouss is not
a Unlted States cltizen.

{a) In general. In the case of a joint
tenancy with right of survivorship
between spouses, or a tenancy by the
entirety, where the donee spouse is not
a United States citizen, the gift tax
treatment of the creation and
termination of the tenancy (regardless of
whether the donor is a citizen, resident
or nonresident not a citizen of the
United States at such time), is governed
by the principles of sections 2515 and
2515A {as such sections were in effect
before their repeal by the Economic
Recovery Tax Act of 1981). However, in
applying these prineiples, the donor
spouse may not elect to treat the
creation of a tenancy in real property as
a gift, as provided in section 2515(c)
(prior to its repeal by the Economic
Recovery Tax Act of 1981, Pub. L. 97-
34, 95 Stat. 172).

(b) Tenancies by the entirety and joint
tenancies in real property—(1) Creation
of the tenancy on or after july 14, 1988,
Under the principles of section 2515
{without regard to sectlon 2515(c)), the
creation of a tenancy by the entirety (or
joint tenancy) in real property (either by
one spouse alone or by both spouses),
and any additions to the value of the
tenancy in the form of improvements,
reductions in indebtedness thereon, or
otherwise, is not deemed to be a transfer
of property for purposes of the gift tax,
regardless of the proportion of the
consideration furnished by each spouse,
but only if the creation of the tenancy
would otherwise be a gift to the donee
spouse who is not a citizen of the
United States at the time of the gift.

(2} Termination—(i) Tenancies
created after Decernber 31, 1954 and
before January 1,1982 not subject to an
election under section 2515(c). and
tenancies created on or after July 14,
1988. When a tenancy to which this
paragraph (b) applies is terminated on
or after July 14, 1988, other than by
reason of the death of a spouse, then,
under the principles of section 2515, a
spouse is deemed to have made a gift to
the extent that the proportion of the
total consideration furnished by the
spouse, multiplied by the proceeds of
the termination {whether in the form of
cash, property, or interests in property),
exceeds the value of the proceeds of
termination received by the spouse. See
section 2523(i), and §25.2523(1)-1 and
§25.2503-2(f) as to certain of the tax
consequences that may result upon
termination of the tenancy. This
paragraph (b}(2) (i) applies to tenancies
created after December 31, 1954, and
before January 1, 1982, not subject to an
election under section 2515{¢), and to

tlegnancies created on or after July 14,
88.

(i) Tenancies created after December
31, 1954 and before January 1, 1982
subject to an election under section
2515(c) and tenancies created after
December 31, 1981 and before July 14,
1988. When a tenancy to which this
paragraph (b} applies is terminated on
or after July 14, 1988, other than by
reason of the death of a spouse, then,
under the principles of section 2515, a
spouse is deemed to have made a gift to
the extent that the proportion of the
total consideration furnished by the
spouse, multiplied by the proceeds of
the termination {(whether in the form of
cash, property, or Interests in property),
exceeds the value of the proceeds of
termination received by the spouse. See
section 2523(i}, and §8 25.2523(i)-1 and
25.2503-2{f) as to certain of the tax
consequences that may result upon
termination of the tenancy. In the case
of tenancties to which this paragraph
applies, if the creation of the tenancy
was treated as a gift to the noncitizen
donee spouse under section 2515{c) {in
the case of tenancies created prior ta
1982) or section 2511 (in the case of
tenancies created after December 31,
1981 and before July 14, 1988), then,
upon termination of the tenancy, for
purposes of applying the principles of
section 2515 and the regulations
thereunder, the amourt treated as a gift
on creation of the tenancy is treated as
consideration originally belonging to the
noncitizen spouse and never acquired
by the noncitizen spouse from the donor
spouse. This paragraph (b)(2) (i1) applies
to tenancies created after December 31,
1954, and before January I, 1982,
subject to an election under section
2515{c). and to tenancles created after
December 31, 1981, and before July 14,
1988.

(3) Miscellaneous provisions—(i)
Tenancy by the entirety. For purposes of
this section, tenancy by the entirety
includes a joint tenancy between
husband and wife with right of
survivorship.

{1i) No election to treat as gift. The
regulations under section 2515 that
relate to the election to treat the creation
of a tenancy by the entirety as
constituting a gift and the consequences
of such an election upon termination of
the tenancy {§§ 25.2515-2 and 25.2515-
4} do not apply for purposes of section
2523(1)(3).

(4) Examples, The application of this
sectlon may be illustrated by the
following examples:

Example 1. In 1392, A, a United States
citizen, furnished $200,000 and A's spouse B,
a resldent alien, furnished $50,000 for the
purchase and subsequent improvement of
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real property held by thern as tenants by the
entirety. The property 1s sold in 1998 for

$200,000 {(consideration furnished by A)

$£300.000. A receives $225.000 and B recelves
$75,000 of the sales proceeds. The

$250,000 (total consideration furnished by both spouses)

$240,000 — $225,000 (proceeds received by
A)=$15,000 gift by A to B.

Example 2. In 1986, A purchased real
property for $300,000 and took title in the
names of A and B, A's spouse, as jolmt
tenants. Under section 2511 and §25.2511-

$150,000 (consideration furnished by A)

1(h)(1) of the regulations, A was treated as
making a gift of one-half of the value of the
property ($150,000] to B. In 1895, the real
property s sold for $400,000 and 8 receives
the entire proceeds of sale. For purposes of
determining the amount of the gift on
termination of the tenancy under the

$300,000 (1otal consideration deemed furnished by both spouses)

$200,000—0 (proceeds received by
A¥=$200.000 glft by A to B,

(t) Tenancies by the entirety in
personal property where one spouse is
not a United States citizen—(1) In
general. In the case of the creation
{either by one spouse alone or by both
‘spouses where at least one of the
spouses is not a United States citlzen)
of a joint interest in personal property
with right of survivorship, or additions
to the value thereof 1o the form of
improvements, reductions in the
indebtedness thereof, or otherwise, the
retalned interest of each spouse, solely
for purposes of determining whether
there has been a gift by the donor to the
spouse who Is not a citizen of the
United States at the time of the gift, is
treated as one-half of the value of the
joint interest. See section 2523(1) and
§§25.2523(1)-1 and 25.2503-2(f) as to
certain of the tax consequences that may
result upon creation and termination of
the tenancy.

(2) Exception. The rule provided in
paragraph {c){1) of this section does not
apply with respect to any joint interest
in property if the fair market value of
the interest In property (determined as
if each spouse had a right to sever)
cartnot reasonably be ascertained except
by reference to the life expectancy of
one ot both spouses. In these cases,
actuarial principles may need to be
resorted to in determining the gift tax
cansequences of the transaction.

§25.2523(1)3 EHective date.

The provisions of §§25.2523(1}~1 and
25.2523(1)~2 are effective in the case of
gifts made after August 22, 1995,

Par. 14. In § 25.2702-1, paragraph
{c)(8) is added to read as follows:

§25.2702-1 Special valuation rules In the
case of trangfers of interests in trust.
* [ * * *

© * **

(8) Transfer or assignment to a
Qualified Domestic Trust. A transfer or
assignment (as described in section
2056(d)(2}{B)} by a noncitizen surviving
spouse of property to a Qualified
Domestie Trust under the circumstances
described in §20.2056A-4(b) of this
chapter, where the surviving spouse
retains an interest in the transferred
property that is not a qualified interest
and the transfer is not described in
sections 2702(a}(3}(A)(ii) or 2702(c}{4).

PART 602—0OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 15. The authority citation for part

602 continues to read as follows:
Authority: 26 U.S.C. 7805.

Par, 16. Section 602.101{c) is
amended by adding entries in numerical
order in the table to read as follows:

§602.101 OMSE Control numbers.

* * * * L3 .

(C) E O I

GFR pad or section whare  Current OMB

identified and described control No.
20.20568A-3 ..vvreim et 15451360
20.2056A—4 1545-1360
20.2056A—-10 1545-1360
Margaret Milner Richardson,

Commissioner of internal Revenue.
Approved: December 21, 1994.

Leslie Samuels,

Assistamt Secretary of the Treasury.

[FR Doc. 95-19867 Filed 8-21-95; 8:45 am]

BILLING CODE 4830-01-U

termination results in a gift of $15,000 by A4
to B, computed as follows:

% $300,000 (proceeds of termination) = $240,000
(Proceeds of termination attributable to A.)

principles of section 2515 and the regulations
thereunder, the amount treated as a gift to B
on creation of the tenancy under section 2511
Is treated as B's contribution towards the
purchase of the property. Accordingly, the
termination of the tenancy results in a gift of
$200.000 from A to B determined as follows:

X $400,000 (proceeds of termination) = $200,000
{Proceeds of termination attributable to A.)

26 CFR Part 20 and 602

[¥D 8&13]

RIN 1545-AS67

Requirements to Ensure Collaction of
Sectlon 2056 A Estate Tax

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulatipns that provide
gutdance relating to the additional
requirements necessary to ensure the
collection of the estate tax imposed
under section 2056A(b) with respect to
taxable events inveolving qualified
domestic trusts (QDOTs} described in
section 2056A (a}. The text of these
temporary regulations also serves as the
text of the proposed regulations set forth
in the notice of proposed rulemaking on
this subject in the Proposed Rules
section of this issue of the Federal
Repister.

DATES: These regulations are effective
August 22, 1995,

These regulations apply to estates of
decedents dying after March 7. 1996.
FOR FURTHER INFORMATION CONTACT:
Susan Hurwitz (202} 622-3030 {not a
toll-free number),

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

These regulations are being issued
without prior notice and public
procedure pursuant to the
Administrative Procedure Act (5 U.S.C.
553). For this reason, the collections of
information contained in these
regulations have been reviewed and.
pending receipt and evaiuation of
public comments, approved by the
Office of Management and Budget under
control number 1545-1443,
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[Sec. 7803(c)]
(c} DELINGUENT INTERNAL REVENUE OFFICERS AND EMPLOVEES.—If any oificer or employee of the

Treasury Department acting in connection with the internal revenue laws fails to account for and pay .

over any amount of money or property collected or received by him in connection with the 1nternal
revenue Jaws, the Secretary shall issue notice and demand to such officer or em ployee for payment of the
amount which he failed to account for and pay over, and, upon failure to pay the amount demanded
within the time specified in such notice, the amount s¢ demanded shall be deemed imposed upon such
officer or employee and assessed upon the date of such notice and demand, and the provisions of chaprer
64 and all vther provisions of law relating to the collection of assessed taxes shall be applicable in respect
of such amount.

Amendments {c) BosDs OF EMPLoy EES. —Whenesse the Secretary or his

P.L. 4455, § § 1906(a)(58), 1906(bX 1 A) delegate deems it proper. he may require any such officer or
Amended Code Sec. 7B03(c) as follaws: employee to Jurmish such bond. or he may purchase such
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deems appropriate. The premium of any such bund or bands
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§ 1506(BX1IXA) amended 1954 Code by substituting  Reer o g ol ProPYation for expenses of the foternal
"Secretary” for “Secretary or his delegale” cach place it .
appeared. Effective on 2-1.77.
P.L. 92-310, § 230(e):
Repealed former Code Sec. 7803¢), effeciive Jyne 6, 1972
Prioc 1a repeal, Code Sec. 7803(c} read as follows:

. [Sec. 7304]
SEC. 7804. EFFECT OF REORGANIZATION PLANS.

[Sec. 7804(a)) ]

(a) APPLICATION.—The provisions of Reorganization Plan Numbered 26 of 1950 and Resrganization
Plan Numbered 1 of 1952 shalt be applicabie to all functions vested by this title, or by any act amending
this title (except as otherwise sxpressly provided in such amending act), in anv officer. emplovee, or
agency, of the Department of the Treasury.
Source: Sec. 616, 1951 Rev., Act (65 Stat. 569).

[Sec. 7804(h)]

(b} PRESERVATION OF EXISTING RIGHTS AND REMEDIES.—Nothing in Reorganization Plan Numbered
26 of 1950 or Reorganization Plan Numbiered { of 1952 shall be considered to impair any right or remedy,
including trial by jury, to recover any internal revenue tax alleged to have been erroneously or illegally
assessed or collected, or any penalty claimed to have been collected without authority, or any sum alleged
to have been excessive or in any manner wrengfully collected under the internal revenue laws. For the
purpose of any action to recover any such tax, penalty, or sum, all statutes, rules, and regulations
referring to the collector of internal revenue, the principal officer for the internal revenue district, of the
Secretary, shall be deemed to refer to the officar whose act or acts referred to in the preceding sentence
gave rise to such action. The venue of any such actisn shall be the same as under existing law.

Amendments

P.L 94455, § 1906(bX 130 A)

Amended 1954 Code by substituting “Secretary” for “Sec-
relary T his delegate’ each place it appeared. Effective on

2.1.77.
{Sec. 7305])
SEC, 7805. RULES AND REGULATIONS.
[Sec. 7805(a)]

(a) AUTHORIZATION. —Except where such authority is expressly given by this title to any person other
than an officer or employee of the Treasury Department, the Secretary shall prescribe all needful rules
[The next page is 6889-3.]

Sec. 7805(a)
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and regulations for the enforcement of this title, including 21) rules and regulations as may be necessary
by reason of any alteration of law in relation to internal revenue.

Amendmencs
P.L. 04455, § LHOSBNLINAY
Amended 1954 Code by substituting “Secretary"” foc “Sec-
vetary or his delegate’” each place it appeared. Eifeclive on
2-1-77.

—

R -

[Sec. 7805(b)]

(b} RETROACTIVITY OF REGULATIONS OR RULINGS.—The Secretary may prescribe the exteat, if any, to
which any ruling or regulation, relating 1o the internal revenue laws, shalf be applied without retroactive
effect.

Amendments
P.L. 94455, § 1906(bX1IXA)
Amended 1954 Code by substituting “Secretary”™ for “Sec-
retary or his delegate™ each place it appeared. Elfective on
2-1-77.

T P,

[Sec. 7B05(0)]
{c) PREPARATION aAND DISTRIBUTION OF REGULATIONS, FORMS, STAMPS, AND OTHER MATTERS.—The
Secretary shall prepare and distribute all the instructions, regulations, directions, forms, blanks, stamps,
and other matters pertaining to the assessment and coltlection of internal revenue.

. Amendments

P.L. 94455, § 190KBX13IXAY

Amended 1954 Code by substituting “Secretary” for “Sec.
Tetary o his delegate” esch place it appesred. Effective on
2-1.77.

[Sec. 7805(d)]

{d) MANNER OF MARING ELECTIONS PRESCRIBED BY SECRETARY.—Except to the extent otherwise
provided by this title, any election under this title shall be made at such time and in such manner as the
Secretary shall by regulations or forms prescribe.

Amendizents The above amendment applies to tax years ending
P.L. 98-369, § 430b)> after July 18, 1954.

Act Sec. 4Xb) amended Code Sec. 7805 by adding at the
end thereol new subsection (d) ta read as above,

. [Sec. 7805{=)]
_ (¢} TEMPORARY REGULATIONS. —
{1} ISSUANCE.—Any temporary regulation issued by the Secretary shall also be issued as a
proposed regulation,
{2) J-YEAR DURATION.—ARy temporary regulation shall expire within 3 years after the date of
issuance of such regulation. .
‘ Amendments The above amendment applies to any regulation is-
e . PL. 100-647, § 6232(a): sued after the date which is 10 days after the date of

Act Sec. 6232(a) amended Code Sec. 7805 by adding at the  Sactment of this Ace
- r end thereol new subsection {e) to read as above,

[Sec. 780KD)]
{f) REVIEW OF IMPACT OF REGULATIONS ON SMALL BUSINESS.—
(1) SUBMISSIONS TO SMALL BUSINESS ADMINISTRATION.—After publication of any propesed or
. temporary regulation by the Secretary, the Secretary shall submit such regulation to the Chief
” - Counsel for Advocacy of the Small Business Administration for comment on the impact of such
regulation on small business. Not later than the date 4 weeks after the date of such submission, the
Chief Counsel for Advocacy shall submit comments on such regulation to the Secretary.
(2} CONSIDERATION OF COMMENTS.~—In prescribing any final regulation which supersedes_ 2
proposed or temporary regulation which had been submitted under this subsection to the Chief
Counsel for Advocacy of the Small Business Administration—

" X Internal Revenue Code Sec. 7805(f)




(A) the Secretary shail cons
prapesed or temporary regulation, and

(B} the
regulation,

(A) the -submission under
such promulgation, and

Amendments
P.L. 101-508, §L1621{ay

Act Sec. 1162112} amended Code Sec. 7BOS(f) 1o read as

above. Prior (o amendment, Code Sec, 7805(0) read as fol.
lows:

(f) IMPacT OF REGULATIONS ON SMALL BUSiNEss RE.
VIEWED.—After the publication of any preposed regulstion
by the Secretary and befare the promuigarion of any finai
regulation by the Secretary which dpes not supersede a
propased regulation, the Secretary shall submit such regula-
tion ta Lthe Administrator of the Small Business Administra-
tion for comment on the mpact of such regulation on smafl

SEC. 7806. CONSTRUCTION OF TITLE.

effect.

(b) ARRANGEMENT AND CLASSIFICATION,
cdnstruction shail be drawn or made by reason of

preceding sentence also applies to the sidenotes and
Act before its enactment inco Jaw.

(&) INTERIM PROVISION FOR ADMINI
provision of this title which depends

Sec. 7806
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ider the comments of the Chief C.

{3) SUBMISSION OF CERTAIN FINAL REGULATIONS,
Secretary of any final regulation (ather than a tem
proposed regulation, the requiretments of paragraphs (1) and (2) sha|)

(B) the consideration (and discusssion)
connection with the premulgation of such final regulation,

ounsel for Advocacy on such

Secretary shall discuss any response to such comments in the preamble of such fipy)

—In the case of the promulgation by ype
porary regulation) which does not supersede 3
apply; except that—

Paragraph (1) shall be made at least 4 weeks before the date of

required under Paragraph (2) shall be made in

business. The Administrator

shall have 4 weeks from the date
of submission to respond.

The abeve amendmen
afrer the date which ia
enactunent of thiy Act.

¢ applies to regulatjons iaued
30 days after the date of the

P.L. 100847, § 523%a)

Act Sec. 6232(a) amended Code Sec. 7305 by adding at the
end thereof new subsection {f) to read a3 above,

The above amendment 2pplics to any regulation is.
suedﬁm-th-dauwhkhis 10 days after the date of
enactment of thin Ace

[Sec. 7306)

{Sec. 7806(a)]

(a} CrOSS REFERENCES.—The cross references in this title
provisians of law, where the word “see" is used, are made only for

to gther portions of the title, or other
tonvenience, and shail be giver no legal

{Sec. 7806(b)}

—No inference, implication, or presumption of legisfative

the location or grouping of any particular section or
provision or portion of this title, nor shall any table of contents,

analysis, or descriptive matrer relating to the contents of this title

[Sec. 7807]
SEC. 7807. RULES IN EFF ECT UPON ENACTMENT OF THIS TITLE.
{Sec. 7807(2))

STRATION OF TITLE.—Until regulations are promulgated under any
or its application upen the promulgation of regulations (o
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{6) the decedent had a power (either alone or in conjunction with any person! to appeint such
interest and if he appoints or has appointed such interest to such pecson, or if such person takes such
interest in default on the release or nonexercise of such power; or

{7y such interest consists of proceeds of insurance on the life of the decedent receivable by such
person.

Except as provided in paragraph (5) or (6) of subsection (b), where at the time of the decedent’s death it is
not possible Lo ascertain the particular persan or persoas to whom an interest in property may pass from
the decedent, such interest shall, for purposes of subparagraphs (A) and (B) of subsection tb) (1), be

considered as passing from the decedent to a person ather than the surviving spouse.

Amendments
P.L. 97-34, § 40303 X 1XAx
Redesignated Code Sec 2036(d) as Code Sec. 2056(c),
applicable Lo, estaies of decedents dying after December 31,
1981,

P L 94455, § 2000(b)}4XD), (X2

Redesignated Code Sec. 2036Gie) as Code Sec. 2056id)
Effective for Lransfers coealing an iplerest in the person
desclaiming made alter December M, 1576,

{Sec. 2056(d)—Repealed]

Amendments

B.L. 94-45%, § 2009(bX4)D), (eX2):

Deleted Code Sec. 2036(d) and redesignaled Code Sec.
2036{e) 21 Code Sec. 2036(d). effective for transfers creating
an inlerest in the person disctaiming made alier December
31, 1976. Prior to deletion, Code Sec. 2056(d) read as foilows:

id) DISCLAIMERS. —

{11 BY SURMIVING SPOLUSE.—IT under this section an interest
would, in the absepce of a disclaumer by the sueviving spouse,
be considered as passing from the decedent 1o such spouse,
and if a disclaimer of such interest is made dy such spouse,
Lhen such interest shall, for the purpases of this sectioa, be
considered as passing Lo the person or persons entitled lo
receive such interest as a resull of the disclaimer.

27 By AMY OTHER FERSON.—I{ under this section an
interest would, in the absence of & disclaimer by any persan
other than the surviving sp be considered as p ']
fram Lhe decedent to such person, and if a disclaimer af such
interest is made by such person and as a result of such
disclaimer the surviving spouse is entitled to reczive such
interesy, thepe

A} if the disclaimer of such interest is made by such
person bejore the date prescribed for the filing of the estate
1ax return and if such person does not accepl such incerest
before making the disclaimer, such intcrest shall, for pur-
poses of this section, be considered as passing from the
decedent 10 Lhe surviving spayse, and

{B)if subparagraph A} does not apply, such mterest shall,
for purposes of this section, be considered as passing. nod to
the surviving spouse, but {0 the person who made the
disclaimer, in the same manner as if the disclaimer had not
been made.

P. L. 89821, §[1):

Amended Code Sec. 20561dX2) te read as above. Prior to
amendment, Sec. 2055(dX2) read as follows:

“2) BY ANY OTHER PERSON.—If under this section
an nterest would, in the absence of a disclaimer by any
person other than the surviving spouse, be considered as
passing from the decedent 10 suck peryon, and J a disclaimer

of such interess 15 made by such person and as a result of such
disclaamer the surviving spouse is snttled to receive such
snieresy, then such interest shall, for purposes of this sectwn,
be considered as passing, rot 10 the surviving spouse, bul to
the person who made the disclaimer, 1n the same mranner as if
the disclaimer had nm been made”

Except as provided below, the amendment is effective
:—nl‘;&e;peﬂ 1o estares of decedents dving on or after October
1 )

In the case of Lhe estate of a decedent dying before October
4, 1966 lor which the date prescribed for the filing of the
estate tax return (determined without regard to apy exten-
sion of time Tor filing) oecurs on or alter January 1, 19654,
under section 2036 of the Inteenat Revenue Code of 1934, an
interest would, in Lhe absence of a disclaimer by anv person
other than the surviving spouse, be considersd as passing
from the decedent 10 such person, and if a disclaimer of such
interest iy made by such person and as a result of suck
disclaimer the surviving spouse s entitled Lo receme such
inLecest, then such interese shall, for purposes of such section,
be considered as passing from the decedent 10 the surviving
spouse, f—

(1) the interest disclaimed was bequeathed or devised 1o
such person,

i2Ybefore the date prescribed Tor the Tiling of the estate rax
return such person disclaumed all bequests and devises under
such will, and

13} such person did net accept any property under any
such bequest or devise before making the disclaimer.

The amount of the deductions allowable under secizon 2056
of such Code by reason of this subsection, when added to the
amount of the deductions allowable under such section
withoul regard to Lhis subsection, shall not exceed the greager
af (At the amount of the deductions which would be ailowable
under such section without regard 1o the disclaimer if the
surviving spouse slected Lo take against the will, or {B) an
amount equal to one-third of Lhe adjusied gross estate (within
the meaning of subsection {¢X2) of such secuony

[Sec. 2056¢d)]
{d) DISALLOWANCE OF MARTTAL DEDUCTION WHERE SURVIVING SPOUSE NOT UNITED STATES CITIZEN. —
(1) IN GENERAL.—Except 2s provided i paragraph (2), if the surviving spouse of the decedent is

not a citizen of the United States—

(A) no deduction shall be allowed under subsection {a), and

{B) section 2040(h) shall not apply.

{2) MARITAL DEDUCTION ALLOWED FOR CERTAIN TRANSFERS IM TRUST.—
{A) IN GENERAL.—Paragraph (1) shall not apply Lo any property passing to the surviving

spouse in a qualified domestic trust.

Sec. 2056(d)—R
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{B) SPECIAL RULE.—Ef any property passes from the decedent Lo the surviving spouse of the
decedent, for purposes of subparagraph (A), such property shall be treated as passing to such
spouse in a quahfied domestic trust if—

{i) such property is transferred L0 such a trust before the date on which the return of
the tax imposed by this chapter is made, or
(ii) such property is irrevocably assigned to such a trust under an irrevocable
assighment made on ar before such date which is enforceable under local law
{3) ALLOWANCE OF CREDIT TO CERTAIN SPOUSES.—If—

(A) property passes Lo the surviving spouse of the decedent (hereinalter in this paragraph
referred to as the “first decedent’™),

{B} without regard to this subsection, a deduction would be allowable under subsection (a)
with respect to such property, and

{C) such surviving spouse dies and the estate of such surviving spouse is subject 10 the tax
imposed by this chapter,

the Federal estate tax paid {or treated as paid under section 2036Ath)(7} by the first decedent with
respect 1o such property shall be allowed as a credit under section 2013 to the estate of such surviving
spouse and the amount of such credit shail be determined under such section without regard to when
the first decedent died and without regard to subsection {dX 3} of such section.

{4y SPECIAL RULE WHERE RES{DENT SPOUSE BECOMES CTTIZEN.—Paragraph (1) shall not apply 1f—

{A) the surviving spouse of the decedent becomes a citizen of the United States before the
day on which the return of the 1ax impoesed by this chapter is made. and

- {BY such spouse was a résident of the United States at all times after the date of the death of
the decedent and before becoming a citizen of the United States.

{5} REFORMATIONS PERMITTED.—

{A) IN GENERAL.—In the case of any property with respect to which a deduction would be
allgwable under subsection {a) but for this subsection, the determination of whether a trust isa
qualified domestic trust shait be made—

{i} as of the date on which the return of the tax imposed by this chapier is made, or

(i) if a judicial proceeding is commenced on or befote the due date (determined with
regard to extensions) for filing such return te change such trust into a trust which is a
qualified domestic trust, as of the time when the changes pursuant 10 such proceeding are
made.

{ B} STATUTE OF LIMITATIONS.—If a judicial proceeding described in subparagraph (AXii is
commenced with respect Lo any trust, the period for assessing any deficiency of tax attributable
te any failure of such trust to be a qualified domestic trust shall not expire before the date 1 vear
afier the date on which the Secretary is notified chat the trust has been changed pursuant to

such judicial proceeding or that such proceeding bas been terminated.

Amendments

P.L_101-508, § 11701(1X1):

Act Sec. 11701{141) amended Code Sec, 2056(d} by redes-
ignating paragraph {4){5] as paragraph (5.

The above amendment is effective a1 if included in the
provision of the Revenue Reconciliation Act of 1989
{(P.L. 101-239) to which it relates.

Act Sec. 11701(1X2) providex:

{2} The period during which a proceeding may be com-
menced under section 2056(dX SN A Kiv) of Lhe Internai Reve-
nue Code of 1986 (as redesignated by paragraph ¢ 1)) shall not
expire before (he dale & months afier the daie of the
enactment of Lhis Act.

P.L. 101-508, § 11302(¢)(3)

AtL Sec. 11702(g)¥5) amended Code Sec. 2056(d%31 by
sriking “section 2056A(BN6)” and inserting “section
2056AMNTY".

The above d in effective as if included in the
peovision of the Technical and Miscell Revenue
Acx of 1988 (P.L. 100-647) to which it relates.

P.L. 101-239, § TAI(d)X4XA)

Act Sec. 781 5(dX4XA) amended Code Sec. 2056(dX 2 B)
to read as ahove. Pnor to amendment, Code Sec
20560d% 2% B) read as follows:

Internal Revenue Code

(B PROPERTY PASSING OUTSIDE OF FROBATE ESTATE. —Ef any
property passes from the decedent to the sucviving spouse of
the decedent outside of the decedent’s probate esiate lor
purposes of subparagraph { A1, such property shall be treated
as passing 1a such spouse in a qualified domestic trust f such
property is lransferred to such a trusu befoce the dav on
which the retuen of 1the tax impased by section 2001 15 made.
P.L. 101-239, § 7815(dX5)

Act Sec. 7RIS AN 3 amended Code Sec. 205360di by adding
at the end thereof 2 new paragraph 14110 read as above.
P.L. 101239, § 781 5dX6) AHB):

Act Sec. 7815(dNENAM B) amended Code Sec 20361d% 3
by stnking “section 2001 and mseruing “this chapter ', and
by inserting "“and without regard to subseciion (di 3 of such
section” before the period at the end thereol
P.L. 101-239, § T815{dX8):

Act Sec. 781 HdXB) amended Code Sec. 2056td) by adding
at the end thereof @ hew paragraph 141{3] to read as above.

The above amendments are cifsctive a3 if included in
the provisions of the Technical and Miscellancous Reve.
nue Act of 1958 (P.L. 100-647) to which they relate.
P.L.101-239. § T815(dX4XB) provides:

(B In the case of the estate of a decedent dving before the
date of the enactment of this Aci. the period duning which

Sec. 2056(d)
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the transfer (or irrevocable assigninent) referred to in sectian

Revenue Code of 1986 (as
amended by subparagraph (A} may be made shaii ngt expire

2056dX2XB) of the Internal

before Lhe date F vear afier such daie of enactment.
P.L. 101-239, § T813(dX16) provides:

(16} For purposes of applying section 2040(a) of the
1985 with respect to any joint
interest L6 which sectian 20401b) of such Code dots not apply
soleiy by reasan of section 2056(d% 1 XB) of such Code. any
consideration furnished before July 14, 1988, by the decedent
for such interest to the exient irzated as a gift (o the EPouse

Internal Revenue Code of
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of the decedant for purposes of chapter 12 of such Code (or
would have been sa (reaged il the donor were a citizen of the
United Staiesy shall be 1reated as consideration onginally
belonging 1o such spouse and never acquired by such spouse
{rom the deceden:.

P.L. 100-547, § 303%ax1y:

Act Sec. 3033a)N 1} amended Code Sec 2056 by adding 2,
the end thereal 2 new subsection (d) to read as abgve.

The above amendment 2pplies to estates of decedants
dying after the date of enactment of this Act.

[Sec. 2056A}
SEC. 2056A. QUALIFIED DOMESTIC TRUST.

[Sec. 2056 A(a)}

{a) QUALIFIED DOMESTIC TRUST DEFINED.
“qualified domestic trust™ means, with respe

{1) the trust \nstrument—

{A) requires that at least 1 trustee of the tr

or a domestic corporation, and

trust unless a trustee who is an
corporation has the right to wilthhold Ir
such distributian, .

(B} provides that no distribution (other than a distribution of
individual citizen of the
om such distribution the 1ax imposed by this section on

—For purposes of this secLion and sectign 2036(d), the tarm
¢l to any decedent, any Lrust f—

ust be an individial citizen of the United States

income} may be made from
United States or domestic

{2) such trust meets such requirements as the Secretary may by regulations prescribe 1o ensure
the coblection of any tax imposed by subsection (b}, and

(3 }an election under this section by the executor of the

Amendments
P.L. 101-508. 81 17020gX2X A

Act Sec. H7021gM2XA) amended Code Sec. 2056A¢aX 1) 1o

Yead as above. Prioe to amendment, pacagraph (1} readf as
follows:

(1) the trust instrument requires Lhat at least 1 trustee of
the trust be an individual citizen of the Urited Siates or &
domestic corporation and that no distribution from the tryst
may be made without the approval of such a truscee,

The abave amendment in effactive as if included in the
provision of the Technical and Miscellaneous Revenye
Act of 1988 (P.L. 100-647) to which iy relates.

P.L. 101-239, § 73US(AN AN
Act Sec. 7B5(dX7X AN i) amended Code Sec. 2056A1a)
by amending paragraph (1) to read as abave, and by striking

{b} TAX TREATMENT OF TRUST.—
(1) IMPOSITION OF ESTATE TAX.

{A) any distr
domestic truse, an

(B) the value of the pro

death of the surviving spouse

{2} AMOUNT OF TAX. —

(A) IN GENERAL.—In the case of any taxable event, the a
Paragraph {1) shall be 1he amount equal to—

(i} the 1ax which would have been im
decedent if the taxable estate of the decedent h

decedent app!ies_ to such trust.

paragraph (2) and redesignaning paragraphs {3) and 147 as
paragraphs (21 and (D), respeciively Priar 1 amendmyent,
Code See. 2056A180 1(2) read a5 faltows;

() the Lrust instrurment requires thae al| trustees of the
Lrust be individual citizens of the United States or damesue
corporations,

(2) the surviving spouse of the decedent is entitled 1o all

the income from the Property in suck trusi, pavable annually
Or at more frequent intenvals,

The above amendment is effective as if included in the
pravision of the Technical and Miscell Revenue

Actof Loss (P.L. 100-847) 10 which it redates,

{Sec. 2056A(b)) i

—There is hereby imposed an estate tax on—
ibution before Lhe date of the death of the surviving spouse from a qualified
d

perty remaining 1n a qualified domestic trust on the date of the

mount of the estate tax imposed by

posed under section 2001 on the estate of the
ad been increased by the sum of—

(I the amount invelved in such taxable event, plus

{I) the aggregate amount involved in

Previous taxable evenrs with respect to

qualified domestic trusts of such decedent, reduced by

Sec. 2056A
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(11) the tax which would have been imposed under section 2001 on the estate of the
decedent if the taxable estate of the decedent had been increased by the amount referred to
in clause (i}II).

(B) TENTATIVE TAX WHERE TAX OF DECEDENT NOT FINALLY DETERMINED.—

(i) IN GENERAL —If the tax imposed on the estate of the decedent under sectien 2001 is
not finally determined before the taxable event, the amount of the tax imposed by
paragraph {1) on such event shail be determined by using the highest rate of tax in effect
under section 2001 as of the date of the decedent's death.

(ii) REFUND OF EXCESS WHEN TAX FINALLY DETERMINED. ~]f—
(I} the amount of the tax determined under clayse {1}, exceeds

{II) the 1ax determined under subparagraph (A) on the basis of the fina!
determination of the tax imposed by section 2001 on the estate of the decedent,

such excess shall be allowed as a credit or refund {with interest) if claim therefor is filed not
later than 1 year after the date of such final determination.

(C) SPECIAL RULE WHERE DECEDENT KAS MORE THAN 1 QUALIFIED DOMESTIC TRUST —If there is
more than 1 qualified domestic trust with respect (0 any decedent, the amount of the tax
imposed by paragraph (1) with respect to such trusts shall be determined by using the highest
rate of tax in effect under section 2001 as of the date of the decedent’s death (and the provisisns

of paragraph (3XB) shall aot apply) unless, pursuant to a designation made by the decedent’s
executor, there is 1 person—

(i) wha is an individual citizen of the United States or a domestic corporation and is
responsible for filing all returns of tax imposed under paragraph {1) with respect to such
trusis and for paying all tax so imposed, and

(i} who meets such requirements as the Secretary may by regulations prescribe.
{3) CERTAIN LIFETIME DISTRIBUTIONS EXEMPT FROM TAX.—

(A) INCOME DISTRIBUTIONS.—No tax shall be imposed by paragraph (I1XA) on any
distribution of income to the surviving spouse.

(B) HaRDSHiP EXEMPTION.—No tax shall be imposed by paragraph (1XA) on any
distribution to the surviving spouse on account of hardship.

(4} TAX WHERE TRUST CEASES TO QUALIFY,—If any qualified domestic trust ceases to meet the
requirements of paragraphs (1) and (2) of subsection (a), the tax imposed by paragraph (1) shall
apply as if the surviving spouse died on the date of such cessation.

(5) DUE DATE.—

(A) TAX ON DISTRIBUTIONS.—The estate tax imposed by paragraph (1XA) shall be due and
payable on the 15¢h day of the 4th month following the calendar ysar in whick the taxable event
occurs; except that the estate tax imposed by paragraph (1XA) on distributions during the
calendar year in which the surviving spouse dies shall be due and payable nat later than the date
on which the estate tax imposed by paragraph {1)XB) is due and payable,

(B) TAX AT DEATH OF SPOUSE.—The estate tax imposed by paragraph (1% B) shall be due and
payable on the date 9 months after the date of such death.

(6) LIABILITY FOR TAX.—Each trustee shall be personally liable for the amount of the tax

impaosed by paragraph {1). Rules similar to the rules of section 2204 shall apply for purposes of the
preceding sentence.

{7 } TREATMENT OF TAX.—For purposes of section 2056(d}, any tax paid under paragraph (1)
shall be treated as a tax paid under section 2001 with respect to the estate of the decedent.

(8 } LieN For TAX.—For purposes of section 6324, any tax imposed by paragraph (1) shall be
treated as an estate tax imposed under this chapter with respect to a decedent dying on the date of
the taxable event (and the property involved shall be treated as the gross estaie of such deredent).

{9 ) TAXABLE EVENT.—The term “taxable event” means the event resulting in tax being imposed
under paragraph (1),

{10) CERTAIN BENEFITS ALLOWED.—

(A} IN GENERAL.—If any praperty remaining in the qualified domestic trust on the date of
the death of the surviving spouse is includible in the gross estate of such spause for purposes of
this chapter (or would be includible if such spouse were a citizen or resident of the United
States), any benefit which is atlowable {or would be allowable if such spouse were a Citizen of
resident of the United States) with respect Lo such properiy 1o the estate of such spouse under

Internal Revenue Code Sec. 20 56A(b)
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section 2011, 2014, 2032, 2032A, 2055, 2036, or 6166 shall be allowe

(B} SECTION 303 —If the estate of the surviving spouse meets the requirements of section
303 with respect 1o any property described in subparagraph (A), for purposes of section 303, the
tax imposed by paragraph (1XB) with respect to such property shall be treated as a Federal
estate tax payable with respect to the estate of the surviving spouse.

(C) SECTION 6161(aAX2).—The provisions of section 6161(aX2) shall apply with respect to
the tax imposed by paragraph (1XB), and the reference in such section to the executor shall be
treated as a reference ta the trustees of the trust.

(11) SPECIAL RULE WHERE DISTRIBUTION TAX PAID OUT OF TRUST —For purposes of this subsection,
if any portion of the tax imposed by paragraph (1A} with respect te any distribution is paid out of
the trust, an amount equal to the portion se paid shall be treated as a distribution described in

paragraph {1KA).

(12) SPECIAL RULE WHERE SPOUSE BECOMES CITIZEN.—If the surviving spouse of the decedent

becomes a citizen of the United States and if—

{A) such spouse was a resident of the United States at all times after the date of the death of
the decedent and before such spause becomes a citizen of the United States,

{B) no tax was imposed by paragraph (1XA) with respect to any distribution before such

spouse becomes such a citizen, of
(C) such spause elects——

(i) to treat any distribution on which tax was imposed by paragraph {1XA) as a 1axabie
gift made by such spouse for purposes of —

(1) sectien 2001, and

{II) determining the amount of the tax imposed by section 25C1 on actual taxable
gifts made by such spouse during the year in which the spouse becores a citizen or any

subsequent year, and

{ii} to treat any reduction in the tax imposed by paragraph (1XA) by reason of the
credit allowable under section 2010 with respect to the decedent as a credit allowable to

such surviving spouse under section 2505 for purposes of determining the amount of the
credit allowable under section 2505 with respect to taxable gifts made by the surviving
spause during the year in which the spouse becomes a citizen or any subsequent year,

paragraph (XA} shall not apply (o any distributions after such spouse becomes such a
citizen (and paragraph (1XB) shall not apply).
(13) COORDINATION WTTH SECTION 1015.—Fer purposes of section 1015, any distribution on

which tax is imposed by paragraph (1XA) shall be treated as a transfer by gift, and any tax paid
under paragraph {1XA) shall be treated as a gift tax.

(14) COORDINATION WITH TERMINABLE INTEREST RULES.—Any interest in a qualified domestic
trust shall not be treated as failing 10 meet the requirements of paragraph {5} or (7) of section
2056(b) merely by reason of any provision of the trust instrument permitting the withholding from
any distribution of an amount to pay the tax imposed by paragraph (1} on such distribution.

{15} NO TAX ON CERTAIN DISTRIBUTIONS.—No tax shall be imposed by paragraph (1} on any
distribution to the surviving spouse to the extent such distribution is to reimburse such surviving
spouse for any tax imposed by subtitle A on any item of income of the trust to which such surviving
spouse is not entitled under the terms of the trust.

Amandments
P.L. 101-308. § 11702(gX2XB):
Act Sec. 11702(gN2XB) amended Code Sec. 2056A(D) by
adding new paragraphs (14) and {15} to read as above.
P.L. 101-508, § 11702 gX4):
Act Sec. H1702(gX4) amendad Code Sec. 2056A¢h K IONAY

by striking “section 2032 and inseriing "section 2011, 2013,
2042,

The above amendments are effective as if included in
the provisicn of the Technical and Misce!l Reve-
nue Act of (988 (P.L. 100-647) to which it relates.
P.L.10E-508, § 11704(a)15)

Act  Sec. 11704{a)15) amended Code Sec.

Z056A(BNZINBNIY by siriking “therefore™ and insertng
“therefor”.

Sec. 2056A(b)

The above amendment i offective on the date of the
enactment of this Act.
P.L. 101-239, § 781KdX7XBY

Art Ser. 7B15tdX7X%B) amended Code Sec. 20564ib) by
redesignating paragraphs (3} through (8} as paragraphs (4)
through (91, respectively, and by inserting after paragraph
12} 2 new paragraph (3} to read as above,
P.L. 101-239, § 7815(dX7XC)x

Act See. 7815(dN 7N C) amended Code Sec. 2056A¢b)Y 1 XA)
by siriking “other than a distbution of income required
under subsection (aX2)" after “domestic truse”
P.L. 101-239, § 7818¢dX7X D)

Act See. 7815(d X 7% D) amended Code Sec 2056A(5N4), as

redesignated by subparagraph (BY, to read as above, Prior to
amendment, Code Sec 2056AIhXK4) read 25 lollows:
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143 TAX IMPOSED WHERE TRUST CEASES TO QUALIFY, —If any
persan other than an individuai citizen of the United States
or a domestic corperation becomes a trustee of 2 qualified
domesti< Lrust {or such Lrusl ceases Lo meet the requirements
of subsection {aX3Y), the Lax imposed by paragraph (1) shall
apply as if the suraving spouse died on the date on which
such person became such a trustee or the date of such
cessalion, as Lhe case may be.
P.L.101-23%, § 781 KdX9)

et Sec. 7815dX9) amwmded Code Sec. 2036A(b) by
adding st the end thereof new paragraphs (10 13) 10 read as
above. -
p.L.10i-239, § TB15dX\ 1)

Act Sec. 7815(dM1TY amended Code Sec.
056 BN 2N BHatk by striking “as a credit or refund” and
waertiag Uas a credit or refund (with interest)”.
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P.1. 101-239, § TaTXdX¥12):
Act Ser. 7815d%12) amended Code Sec. 2056A1042) by

adding at the end thereof 3 new subparagraph (C1to read as
abave,

P.L. 101-239, § 1815(dX15X

Act Sec. 7815(dX15) amended Code Sec. 2056A¢bY 3, as
redesignated by section (7B, 1o read as abave. Prior 1o
amendment, Code Sec. 2056A4bN5) read as follows:

{5 DUE DATE.—The estate 1ax imposed by paragraph (1}
shall be due and payable on the 13th day of the 41h momh
Tollowing the calendar year 1n which the tazable event
OCCuUrs,

The above amendmenty are effective as if included in
the provisions of the Technical and Mizcellanieous Reve-
nue Act of 1988 (P.L. 100-647) to which they celate.

[Sec. 2056 A(c)]

{¢} DEFINITIONS. —For purposes of this section—

{1) PROPERTY INCLUDES INTEREST THEREIN.—The term “property” includes an interest in

property.

{2) INCOME.—Except as provided in regulations, the term “income" has the meaning given to

such term by section 643(b).
Amendments
P.L. 101-239, § 7815(dX10):
AcL Sec. 7815(d¥10) amended Code Sec. 2056A(cN 2} by
strikeng “The term™ and inserting “Except as provided in
regulations, the term™.

The above amendment is effective as if included i the
provision of the Technical and Miscellancous Revenue
Act of 1988 (P.L. 100-647) to which it relates

{Sec. 2056 A(d))

{d) ELECTION.—AR election under this section with respect to any trust shall be made by the executor
cn the return of the tax imposed by section 2001, Such an election, once made, shail be irrevocable. No
election may be made under this secLion on any return if such return is filed more than one year after the
time prescribed by law (including extensions) for filing such return.

Amendments
P.L. 101-508, § 11702(0)3XA)
Act Sec. 11702(gX3%A) amended Code Sec. 2056A(d) by
adding a1 the end thereof a new sentence to read as above.
The above amendment shall not apply to any slection
made befors the dave § months after the dawe of the
snactment of this Act.

P.L. 100-647, § 3033a X2

Act Sec. S033{aX2) amended Pant IV of subchapter A of
chaprer 11 by mserting after section 2056 a new secuon
20564 10 read a1 above.

The above d pplies to of deced
dying after the date of enactment of thix Ace

[Sec. 2056A(e}]

{e¢} REGULATIONS.—The Secretary shall prescribe such regulations as may be necessary or
appropriate to carry out the purposes of this section, including regulations under which theee may be
treated as a Gualified domestic trust any annuity or other payment which is includible in the decedent’s
gross estate and is by its terms payable for life or a term of years.

Amendments

P.L. 101-239, § TR 5{(dX(13)

Act Sec. 7815(d) 13) amended Code Sec. 2056A by adding
at the end thereof a new subsection (¢) Lo read as abave.

The above amendment is cffective s if inctuded in the
provision of the Technical and Miscellaneous Revenue
Act of 1988 (P L. 100-647) o which it retates.
P.L. 101-238, § TRLS(AX14) provides:

114} In the case of the estate of, or gift by, an individual
who was pot 2 citizen or resident of the United Staves but way
a resideny, of a foreign countey with which Lhe United States

has a tax treaty wilh respect 1o estate. inheritance. or gift
Laxey, ihe amendments made by section 5033 of the 1968 Act
shall not apply to the extent such amendments would be
inconsistend with the provisions of such Lrealy relacing wo
eslate, inheritance, or gift tax marital deductions. In the case
of the estale of 2p individual dying before the date 3 years
alter the daie of the enactment of this Act, or a gifl by an
individual befare the date 3 years alter the date of Lhe
enactment of this Act, the requirement of the preceding
sentence that the individual not be a citizen or restdent of the
Elnited Stales shall not apply.

[Sec. 2057—Repealed)

Amendments
PL.97-34, §427a)

Repealed Code Sec. 2057, applicable to estates of dece-
denls dying alter December 31, 1981, Prior to uts repeal,
Code Sex, 2057 read as failows:

Internal Revenue Code

SEC. 2057. BEQUESTS, ETC.. TO CERTAIN MI-
NOR CHILDREN.

{a) ALLOWANCE OF DEDUCTION —For purposes of the tax
imposed by section 2001, if—

1) the decedent does not have a wrviving spouse, and

{2) the decedent is survived by a minor child who, immedi-
ately after the death of she decedent, has no knawn parent,

Sec. 2057—R




