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period the following: “, other than credit card loans that are made
to businesses that meet the criteria for a small business concern
to be eligible for business loans under regulations established by
the Small Business Administration under part 121 of title 13,
Code of Federal Regulations”.

 TITLE VII—WALL STREET ll Steet
TRANSPARENCY AND ACCOUNTABILITY 53"

Accountability
Act of 2010.
SEC. 701. SHORT TITLE. 15 USC 8301

This title may be cited as the “Wall Street Transparency and note.
Accountability Act of 2010”.

Subtitle A—Regulation of Over-the-
Counter Swaps Markets

PART I—REGULATORY AUTHORITY

SEC. 711. DEFINITIONS., 15 USC 8301.

In this subtitle, the terms “prudential regulator”, “swap”, “swap
dealer”, “major swap participant”, “swap data repository”, “associ-
ated person of a swap dealer or major swap participant”, “eligible
contract participant”, “swap execution facility”, “security-based
swap”, “security-based swap dealer”, “major security-based swap
participant”, and “associated person of a security-based swap dealer
or major security-based swap participant” have the meanings given
the terms in section la of the Commodity Exchange Act (7 U.S.C.
la), including any modification of the meanings under section 721(b)
of this Act.

SEC. 712. REVIEW OF REGULATORY AUTHORITY. 15 USC 8302.

(a) CONSULTATION.—

(1) COMMODITY FUTURES TRADING COMMISSION.—Before
commencing ‘any rulemaking or issuing an order regarding
swaps, swap dealers, major swap participants, swap data
repositories, derivative clearing organizations with regard to
swaps, persons associated with a swap dealer or major swap
participant, eligible contract participants, or swap execution
facilities pursuant to this subtitle, the Commodity Futures
Trading Commission shall consult and coordinate to the extent
possible with the Securities and Exchange Commission and
the prudential regulators for the purposes of assuring regu-
latory consistency and comparability, to the extent possible.

(2) SECURITIES AND EXCHANGE COMMISSION.—Before com-
mencing any rulemaking or issuing an order regarding security-
based swaps, security-based swap dealers, major security-based
swap participants, security-based swap data repositories,
clearing agencies with regard to security-based swaps, persons
associated with a security-based swap dealer or major security-
based swap participant, eligible contract participants with
regard to security-based swaps, or security-based swap execu-
tion facilities pursuant to subtitle B, the Securities and
Exchange Commission shall consult and coordinate to the
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extent possible with the Commodity Futures Trading Commis-
sion and the prudential regulators for the purposes of assuring
regulatory consistency and comparability, to the extent possible.

(3) PROCEDURES AND DEADLINE.—Such regulations shall
be prescribed in accordance with applicable requirements of
title 5, United States Code, and shall be issued in final form
not later than 360 days after the date of enactment of this
Act. ‘

(4) AppLICABILITY.—The requirements of paragraphs (1)
and (2) shall not apply to an order issued—

(A) in connection with or arising from a violation or
potential violation of any provision of the Commodity
Exchange Act (7 U.S.C. 1 et seq.); .

(B) in connection with or arising from a violation or
potential violation of any provision of the securities laws;
or

(C) in any proceeding that is conducted on the record
in accordance with sections 556 and 557 of title 5, United
States Code.

(5) ErFECT.—Nothing in this subsection authorizes any
consultation or procedure for consultation that is not consistent
with the requirements of subchapter II of chapter 5, and chapter
7, of title 5, United States Code (commonly known as the
“Administrative Procedure Act”).

(6) RULES; ORDERS.—In developing and promulgating rules
or orders pursuant to this subsection, each Commission shall
consider the views of the prudential regulators.

(7) TREATMENT OF SIMILAR PRODUCTS AND ENTITIES.—

(A) IN GENERAL.—In adopting rules and orders under
this subsection, the Commodity Futures Trading Commis-
sion and the Securities and Exchange Commission shall
treat functionally or economically similar products or enti-
ties described in paragraphs (1) and (2) in a similar
manner.

(B) ErFrEcT.—Nothing in this subtitle requires the
Lommodity Futures Trading Commission or the Securities
and Exchange Commission to adopt joint rules or orders
that treat functionally or economically similar products
or entities described in paragraphs (1) and (2) in an iden-
tical manner.

(8) MxXED swaps.—The Commodity Futures Trading
Commission and the Securities and Exchange Commission,
after consultation with the Board of Governors, shall jointly
prescribe such regulations regarding mixed swaps, as described
in section 1a(47)D) of the Commodity Exchange Act (7 U.S.C.
1a(47)D)) and in section 3(a)(68)(D) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a)(68)D)), as may be necessary
to carry out the purposes of this title.

(b) LIMITATION.—

(1) COMMODITY FUTURES TRADING COMMISSION.—Nothing
in this title, unless specifically provided, confers jurisdiction
on the Commodity Futures Trading Commission to issue a
r;‘lle, regulation, or order providing for oversight or regulation
ol— .

(A) security-based swaps; or

(B) with regard to its activities or functions concerning
security-based swaps—
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(i) security-based swap dealers;

(ii) major security-based swap participants;

(ii1) security-based swap data repositories;

(iv) associated persons of a security-based swap
dealer or major security-based swap participant;

(v) eligible contract participants with respect to
security-based swaps; or

(vi) swap execution facilities with respect to secu-
rity-based swaps.

(2) SECURITIES AND EXCHANGE COMMISSION.—Nothing in
this title, unless specifically provided, confers jurisdiction on
the Securities and Exchange Commission or State securities
regulators to issue a rule, regulation, or order providing for
oversight or regulation of—

(A) swaps; or

(B) with regard to its activities or functions concerning
swaps—

(i) swap dealers;

(ii) major swap participants;

(ii1) swap data repositories;

(iv) persons associated with a swap dealer or major
swap participant;

(v) eligible contract participants with respect to
swaps; or

(vi) swap execution facilities with respect to swaps.

(3) PROHIBITION ON CERTAIN FUTURES ASSOCIATIONS AND
NATIONAL SECURITIES ASSOCIATIONS.—

(A) FUTURES ASSOCIATIONS.—Notwithstanding any
other provision of law (including regulations), unless other-
wise authorized by this title, no futures association reg-
istered under section 17 of the Commodity Exchange Act
(7 U.S.C. 21) may issue a rule, regulation, or order for
the oversight or regulation of, or otherwise assert jurisdic-
tion over, for any purpose, any security-based swap, except
that this subparagraph shall not limit the authority of
a registered futures association to examine for compliance
with, and enforce, its rules on capital adequacy.

(B) NATIONAL SECURITIES ASSOCIATIONS.—Notwith-
standing any other provision of law (including regulations),
unless otherwise authorized by this title, no national securi-
ties association registered under section 15A of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 780-3) may issue
a rule, regulation, or order for the oversight or regulation
of, or otherwise assert jurisdiction over, for any purpose,
any swap, except that this subparagraph shall not limit
the authority of a national securities association to examine
for compliance with, and enforce, its rules on capital ade-
quacy.

(c) OBJECTION TO COMMISSION REGULATION.—

(1) FILING OF PETITION FOR REVIEW.—

(A) IN GENERAL.—If either Commission referred to in Deadline.
this section determines that a final rule, regulation, or
order of the other Commission conflicts with subsection
(a)(7) or (b), then the complaining Commission may obtain
review of the final rule, regulation, or order in the United
States Court of Appeals for the District of Columbia Circuit
by filing in the court, not later than 60 days after the
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date of publication of the final rule, regulation, or order,

a written petition requesting that the rule, regulation, or

order be set aside.

(B) EXPEDITED PROCEEDING.—A proceeding described
in subparagraph (A) shall be expedited by the United States
Court of Appeals for the District of Columbia Circuit.

(2) TRANSMITTAL OF PETITION AND RECORD.—

(A) IN GENERAL.—A copy of a petition described in
paragraph (1) shall be transmitted not later than 1 business
day after the date of filing by the complaining Commission
to the Secretary of the responding Commission.

(B) DUTY OF RESPONDING COMMISSION.—On receipt of
the copy of a petition described in paragraph (1), the
responding Commission shall file with the United States
Court of Appeals for the District of Columbia Circuit—

(i) a copy of the rule, regulation, or order under
review (including any documents referred to therein);
and

(ii) any other materials prescribed by the United

States Court of Appeals for the District of Columbia

Circuit.

{3) STANDARD OF REVIEW.—The United States Court of
Appeals for the District of Columbia Circuit shall—

(A) give deference to the views of neither Commission;
and

(B) determine to affirm or set aside a rule, regulation,
or order of the responding Commission under this sub-
section, based on the determination of the court as to
whether the rule, regulation, or order is in conflict with
subsection (a)(7) or (b), as applicable.

(4) JupiciAL STAY.—The filing of a petition by the com-
plaining Commission pursuant to paragraph (1) shall operate
as a stay of the rule, regulation, or order until the date on
which the determination of the United States Court of Appeals
for the District of Columbia Circuit is final (including any
appeal of the determmatlon)

(d) JOINT RULEMAKING.—

(1) IN GENERAL.—Notwithstanding any other provision of
this title and subsections (b) and (c¢), the Commodity Futures
Trading Commission and the Securities and Exchange Commis-
sion, in consultation with the Board of Governors, shall further
define the terms “swap”, “securlty-based swap”, “swap dealer”,
“security-based swap dealer”, “major swap participant”, “major
security-based swap participant”, “eligible contract participant”,
and “security-based swap agreement” in section 1la(47)(A)(v)
of the Commodity Exchange Act (7 U.S.C. 1a(47)A)v)) and
section 3(a)(78) of the Secuntles Exchange Act of 1934 (15
U.S.C. 78c(a)(78)).

(2) AUTHORITY OF THE COMMISSIONS.—

(A) IN GENERAL.—Notwithstanding any other provision
of this title, the Commodity Futures Trading Commission
and the Securities and Exchange Commission, in consulta-
tion with the Board of Governors, shall jointly adopt such
other rules regarding such definitions as the Commodity
Futures Trading Commission and the Securities and
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Exchange Commission determine are necessary and appro-
priate, in the public interest, and for the protection of
investors. '

(B) TRADE REPOSITORY RECORDKEEPING.—Notwith-
standing any other provision of this title, the Commodity
Futures Trading Commission and the Securities and
Exchange Commission, in consultation with the Board of
Governors, shall engage in joint rulemaking to jointly adopt
a rule or rules governing the books and records that are
required to be kept and maintained regarding security-
based swap agreements by persons that are registered as
swap data repositories under the Commodity Exchange
Act, including uniform rules that specify the data elements
that shall be collected and maintained by each repository.

(C) BoOKs AND RECORDS.—Notwithstanding any other
provision of this title, the Commodity Futures Trading
Commission and the Securities and Exchange Commission,
in consultation with the Board of Governors, shall engage’
in joint rulemaking to jointly adopt a rule or rules gov-
erning books and records regarding security-based swap
agreements, including daily trading records, for swap
dealers, major swap participants, security-based swap
dealers, and security-based swap participants.

(D) COMPARABLE RULES.—Rules and regulations pre-
scribed jointly under this title by the Commodity Futures
Trading Commission and the Securities and Exchange
Commission shall be comparable to the maximum extent
possible, taking into consideration differences in
instruments and in the applicable statutory requirements.

(E) TRACKING UNCLEARED TRANSACTIONS.—Any rules
prescribed under subparagraph (A) shall require the
maintenance of records of all activities relating to security-
based swap agreement transactions defined under subpara-
graph (A) that are not cleared. :

(F) SHARING OF INFORMATION.—The Commodity
Futures Trading Commission shall make available to the
Securities and Exchange Commission information relating
to security-based swap agreement transactions defined in
subparagraph (A) that are not cleared.

(8) FINANCIAL STABILITY OVERSIGHT COUNCIL.—In the event
that the Commodity Futures Trading Commission and the Secu-

" rities and Exchange Commission fail to jointly prescribe rules
pursuant to paragraph (1) or (2) in a timely manner, at the
request of either Commission, the Financial Stability Oversight
Council shall resolve the dispute—

(A) within a reasonable time after receiving the
request;

(B) after consideration of relevant information provided
by each Commission; and

(C) by agreeing with 1 of the Commissions regarding
the entirety of the matter or by determining a compromise
position.

(4) JOINT INTERPRETATION.—Any interpretation of, or guid-
ance by either Commission regarding, a provision of this title,
shall be effective only if issued jointly by the Commodity
Futures Trading Commission and the Securities and Exchange
Commission, after consultation with the Board of Governors,
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Deadline.

Consultation.

if this title requires the Commodity Futures Trading Commis-

sion and the Securities and Exchange Commission to issue

joint regulations to implement the provision.

(e) GLOBAL RULEMAKING TIMEFRAME.—Unless otherwise pro-
vided in this title, or an amendment made by this title, the Com-
modity Futures Trading Commission or the Securities and Exchange
Commission, or both, shall individually, and not jointly, promulgate
rules and regulations required of each Commission under this title
or an amendment made by this title not later than 360 days
after the date of enactment of this Act.

() RULES AND REGISTRATION BEFORE FINAL EFFECTIVE
DATES.—Beginning on the date of enactment of this Act and not-
withstanding the effective date of any provision of this Act, the
Commodity Futures Trading Commission and the Securities and
Exchange Commission may, in order to prepare for the effective
dates of the provisions of this Act—

(1) promulgate rules, regulations, or orders permitted or
required by this Act; :
(2) conduct studies and prepare reports and recommenda-
tions required by this Act;
(3) register persons under the provisions of this Act; and
(4) exempt persons, agreements, contracts, or transactions
gom provisions of this Act, under the terms contained in this
ct,
provided, however, that no action by the Commeodity Futures
Trading Commission or the Securities and Exchange Commission
described in paragraphs (1) through (4) shall become effective prior
to the effective date applicable to such action under the provisions
of this Act.

SEC. 713. PORTFOLIO MARGINING CONFORMING CHANGES.
(a) SECURITIES EXCHANGE ACT OF 1934.—Section 15(c)(3) of

~ the Securities Exchange Act of 1934 (15 U.S.C. 780(c)(3)) is amended

by adding at the end the following:

“(C) Notwithstanding any provision of sections
2(a)(1)(C)3) or 4d(a)2) of the Commodity Exchange Act
and the rules and regulations thereunder, and pursuant
to an exemption granted by the Commission under section
36 of this title or pursuant to a rule or regulation, cash
and securities may be held by a broker or dealer registered
pursuant to subsection . (b)(1) and also registered as a
futures commission merchant pursuant to section 4f(a)(1)
of the Commodity Exchange Act, in a portfolio margining
account carried as a futures account subject to section
4d of the Commodity Exchange Act and the rules and
regulations thereunder, pursuant to a portfolio margining
program approved by the Commodity Futures Trading
Commission, and subject to subchapter IV of chapter 7
of title 11 of the United States Code and the rules and
regulations thereunder. The Commission shall consult with
the Commodity Futures Trading Commission to adopt rules
to ensure that such transactions and accounts are subject -
to comparable requirements to the extent practicable for
similar products.”.

(b) CoMMODITY EXCHANGE ACT.—Section 4d of the Commodity
Exchange Act (7 U.S.C. 6d) is amended by adding at the end
the following:



