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(a) Upon full payment of the guaran-
teed loan; or 

(b) Upon full payment of any loss ob-
ligation or negotiated loss settlement 
except for future recovery provisions; 
or 

(c) Upon written request from the 
lender to the Agency, provided that the 
lender holds all of the guaranteed por-
tion and the original Loan Note Guar-
antee is returned to the Agency. 

§§ 1779.97–1779.99 [Reserved] 

§ 1779.100 OMB control number. 
The reporting and recordkeeping re-

quirements contained in this part have 
been approved by the Office of Manage-
ment and Budget and have been as-
signed OMB control number 0572–0122. 

PART 1780—WATER AND WASTE 
LOANS AND GRANTS 

Subpart A—General Policies and 
Requirements 

Sec. 
1780.1 General. 
1780.2 Purpose. 
1780.3 Definitions and grammatical rules of 

construction. 
1780.4 Availability of forms and regulations. 
1780.5 [Reserved] 
1780.6 Application information. 
1780.7 Eligibility. 
1780.8 [Reserved] 
1780.9 Eligible loan and grant purposes. 
1780.10 Limitations. 
1780.11 Service area requirements. 
1780.12 [Reserved] 
1780.13 Rates and terms. 
1780.14 Security. 
1780.15 Other Federal, State, and local re-

quirements. 
1780.16 [Reserved] 
1780.17 Selection priorities and process. 
1780.18 Allocation of program funds. 
1780.19 Public information. 
1780.20–1780.23 [Reserved] 
1780.24 Approval authorities. 
1780.25 Exception authority. 
1780.26–1780.30 [Reserved] 

Subpart B—Loan and Grant Application 
Processing 

1780.31 General. 
1780.32 Timeframes for application proc-

essing. 
1780.33 Application requirements. 
1780.34 [Reserved] 
1780.35 Processing office review. 
1780.36 Approving official review. 

1780.37 Applications determined ineligible. 
1780.38 [Reserved] 
1780.39 Application processing. 
1780.40 [Reserved] 
1780.41 Loan or grant approval. 
1780.42 Transfer of obligations. 
1780.43 [Reserved] 
1780.44 Actions prior to loan or grant clos-

ing or start of construction, whichever 
occurs first. 

1780.45 Loan and grant closing and delivery 
of funds. 

1780.46 [Reserved] 
1780.47 Borrower accounting methods, man-

agement reporting and audits. 
1780.48 Regional commission grants. 
1780.49 Rural or Native Alaskan villages. 
1780.50–1780.52 [Reserved] 

Subpart C—Planning, Designing, Bidding, 
Contracting, Constructing and Inspections 

1780.53 General. 
1780.54 Technical services. 
1780.55 Preliminary engineering reports and 

Environmental Reports. 
1780.56 [Reserved] 
1780.57 Design policies. 
1780.58–1780.60 [Reserved] 
1780.61 Construction contracts. 
1780.62 Utility purchase contracts. 
1780.63 Sewage treatment and bulk water 

sales contracts. 
1780.64–1780.66 [Reserved] 
1780.67 Performing construction. 
1780.68 Owner’s contractual responsibility. 
1780.69 [Reserved] 
1780.70 Owner’s procurement regulations. 
1780.71 [Reserved] 
1780.72 Procurement methods. 
1780.73 [Reserved] 
1780.74 Contracts awarded prior to applica-

tions. 
1780.75 Contract provisions. 
1780.76 Contract administration. 
1780.77–1780.79 [Reserved] 

Subpart D—Information Pertaining to Prep-
aration of Notes or Bonds and Bond 
Transcript Documents for Public Body 
Applicants 

1780.80 General. 
1780.81 Policies related to use of bond coun-

sel. 
1780.82 [Reserved] 
1780.83 Bond transcript documents. 
1780.84–1780.86 [Reserved] 
1780.87 Permanent instruments for Agency 

loans. 
1780.88 [Reserved] 
1780.89 Multiple advances of Agency funds 

using permanent instruments. 
1780.90 Multiple advances of Agency funds 

using temporary debt instruments. 
1780.91–1780.93 [Reserved] 
1780.94 Minimum bond specifications. 
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1780.95 Public bidding on bonds. 
1780.96–1780.100 [Reserved] 

AUTHORITY: 5 U.S.C. 301; 7 U.S.C. 1989; 16 
U.S.C. 1005. 

SOURCE: 62 FR 33478, June 19, 1997, unless 
otherwise noted. 

Subpart A—General Policies and 
Requirements 

§ 1780.1 General. 
(a) This part outlines the policies and 

procedures for making and processing 
direct loans and grants for water and 
waste projects. The Rural Utilities 
Service (RUS) shall cooperate fully 
with State and local agencies in mak-
ing loans and grants to assure max-
imum support to the State strategy for 
rural development. Agency officials 
and their staffs shall maintain coordi-
nation and liaison with State agency 
and substate planning districts. 

(b) The income data used in this part 
to determine median household income 
must be that which most accurately re-
flects the income of the service area. 
The median household income of the 
service area and the nonmetropolitan 
median household income of the State 
will be determined from income data 
from the most recent decennial census 
of the United States. If there is reason 
to believe that the census data is not 
an accurate representation of the me-
dian household income within the area 
to be served, the reasons will be docu-
mented and the applicant may furnish, 
or the Agency may obtain, additional 
information regarding such median 
household income. Information will 
consist of reliable data from local, re-
gional, State or Federal sources or 
from a survey conducted by a reliable 
impartial source. The nonmetropolitan 
median household income of the State 
may only be updated on a national 
basis by the RUS National Office. This 
will be done only when median house-
hold income data for the same year for 
all Bureau of the Census areas is avail-
able from the Bureau of the Census or 
other reliable sources. Bureau of the 
Census areas would include areas such 
as: Counties, County Subdivisions, Cit-
ies, Towns, Townships, Boroughs, and 
other places. 

(c) RUS debt instruments will require 
an agreement that if at any time it 

shall appear to the Government that 
the borrower is able to refinance the 
amount of the indebtedness to the Gov-
ernment then outstanding, in whole or 
in part, by obtaining a loan for such 
purposes from responsible cooperative 
or private credit sources, at reasonable 
rates and terms for loans for similar 
purposes and periods of time, the bor-
rower will, upon request of the Govern-
ment, apply for and accept such loan in 
sufficient amount to repay the Govern-
ment and will take all such actions as 
may be required in connection with 
such loan. 

(d) Funds allocated for use under this 
part are also for the use of Indian 
tribes within the State, regardless of 
whether State development strategies 
include Indian reservations within the 
State’s boundaries. Native Americans 
residing on such reservations must 
have equal opportunity to participate 
in the benefits of these programs as 
compared with other residents of the 
State. Such tribes might not be subject 
to State and local laws or jurisdiction. 
However, any requirements of this part 
that affect applicant eligibility, the 
adequacy of RUS’s security, or the ade-
quacy of service to users of the facility 
and all other requirements of this part 
must be met. 

(e) RUS financial programs must be 
extended without regard to race, color, 
religion, sex, national origin, marital 
status, age, or physical or mental 
handicap. 

(f) Any processing or servicing activ-
ity conducted pursuant to this part in-
volving authorized assistance to Agen-
cy employees, members of their fami-
lies, known close relatives, or business 
or close personal associates, is subject 
to the provisions of subpart D of part 
1900 of this title. Applicants for assist-
ance are required to identify any 
known relationship or association with 
a RUS employee. 

(g) Water and waste facilities will be 
designed, installed, and operated in ac-
cordance with applicable laws which 
include but are not limited to the Safe 
Drinking Water Act, Clean Water Act 
and the Resource Conservation and Re-
covery Act. 
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(h) RUS financed facilities will be 
consistent with any current develop-
ment plans of State, multijuris-
dictional areas, counties, or munici-
palities in which the proposed project 
is located. 

(i) Each RUS financed facility will be 
in compliance with appropriate State 
or Federal agency regulations which 
have control of the appropriation, di-
version, storage and use of water and 
disposal of excess water. 

(j) Water and waste applicants must 
demonstrate that they possess the fi-
nancial, technical, and managerial ca-
pability necessary to consistently com-
ply with pertinent Federal and State 
laws and requirements. In developing 
water and waste systems, applicants 
must consider alternatives of owner-
ship, system design, and the sharing of 
services. 

(k) Applicants should be aware of and 
comply with other Federal statute re-
quirements including but not limited 
to: 

(1) Section 504 of the Rehabilitation Act 
of 1973. Under section 504 of the Reha-
bilitation Act of 1973, as amended (29 
U.S.C. 794 et seq.), no handicapped indi-
vidual in the United States shall, sole-
ly by reason of their handicap, be ex-
cluded from participation in, be denied 
the benefits of, or be subjected to dis-
crimination under any program or ac-
tivity receiving RUS financial assist-
ance; 

(2) Civil Rights Act of 1964. All bor-
rowers are subject to, and facilities 
must be operated in accordance with, 
title VI of the Civil Rights Act of 1964 
(42 U.S.C. 2000d et seq.) and subpart E of 
part 1901 of this title, particularly as it 
relates to conducting and reporting of 
compliance reviews. Instruments of 
conveyance for loans and/or grants sub-
ject to the Act must contain the cov-
enant required by § 1901.202(e) of this 
title; 

(3) The Americans with Disabilities Act 
(ADA) of 1990. This Act (42 U.S.C. 12101 
et seq.) prohibits discrimination on the 
basis of disability in employment, 
State and local government services, 
public transportation, public accom-
modations, facilities, and tele-
communications. Title II of the Act ap-
plies to facilities operated by State and 
local public entities which provides 

services, programs and activities. Title 
III of the Act applies to facilities 
owned, leased, or operated by private 
entities which accommodate the pub-
lic; and 

(4) Age Discrimination Act of 1975. This 
Act (42 U.S.C. 6101 et seq.) provides that 
no person in the United States shall on 
the basis of age, be excluded from par-
ticipation in, be denied the benefits of, 
or be subjected to discrimination under 
any program or activity receiving Fed-
eral financial assistance. 

§ 1780.2 Purpose. 
Provide loan and grant funds for 

water and waste projects serving the 
most financially needy communities. 
Financial assistance should result in 
reasonable user costs for rural resi-
dents, rural businesses, and other rural 
users. 

§ 1780.3 Definitions and grammatical 
rules of construction. 

(a) Definitions. For the purposes of 
this part: 

Agency means the Rural Utilities 
Service and any United States Depart-
ment of Agriculture (USDA) employee 
acting on behalf of the Rural Utilities 
Service in accordance with appropriate 
delegations of authority. 

Agency identified target areas means 
an identified area in the State stra-
tegic plan or other plans developed by 
the Rural Development State Director. 

Approval official means the USDA of-
ficial at the State level who has been 
delegated the authority to approve 
loans or grants. 

Equivalent Dwelling Unit (EDU) means 
the level of service provided to a typ-
ical rural residential dwelling. 

Parity bonds means bonds which have 
equal standing with other bonds of the 
same Issuer. 

Poverty line means the level of in-
come for a family of four, as defined in 
section 673(2) of the Community Serv-
ices Block Grant Act (42 U.S.C. 9902(2)). 

Processing office means the office des-
ignated by the State program official 
to accept and process applications for 
water and waste disposal assistance. 

Project means all activity that an ap-
plicant is currently undertaking to be 
financed in whole or part with RUS as-
sistance. 
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Protective advances are payments 
made by a lender for items such as in-
surance or taxes in order to preserve 
and protect the security or the lien or 
priority of the lien securing the loan. 

Rural and rural areas means any area 
not in a city or town with a population 
in excess of 10,000 inhabitants, accord-
ing to the latest decennial census of 
the United States. 

Rural Development means the mission 
area of the Under Secretary for Rural 
Development. Rural Development 
State and local offices will administer 
this water and waste program on behalf 
of the Rural Utilities Service. 

RUS means the Rural Utilities Serv-
ice, an agency of the United States De-
partment of Agriculture established 
pursuant to section 232 of the Depart-
ment of Agriculture Reorganization 
Act of 1994 (Pub. L. 103–354, 108 Stat. 
3178), successor to the Farmer’s Home 
Administration and the Rural Develop-
ment Administration with respect to 
certain water and waste disposal loan 
and grant programs. 

Service area means the area reason-
ably expected to be served by the 
project. 

Servicing office means the office des-
ignated by the State program official 
to service water and waste disposal 
loans and grants. 

Similar system cost means the average 
annual EDU user cost of a system with-
in a community having similar eco-
nomic conditions and being served by 
the same type of established system. 
Similar system cost shall include all 
charges, taxes, and assessments attrib-
utable to the system including debt 
service, reserves and operation and 
maintenance costs. 

State program official means the 
USDA official at the State level who 
has been delegated the responsibility of 
administering the water and waste dis-
posal programs under this regulation 
for a particular State or States. 

Statewide nonmetropolitan median 
household income means the median 
household income of the State’s non-
metropolitan counties and portions of 
metropolitan counties outside of cities, 
towns or places of 50,000 or more popu-
lation. 

(b) Rules of grammatical construction. 
Unless the context otherwise indicates, 

‘‘includes’’ and ‘‘including’’ are not 
limiting, and ‘‘or’’ is not exclusive. The 
terms defined in paragraph (a) of this 
section include the plural as well as 
the singular, and the singular as well 
as the plural. 

[62 FR 33478, June 19, 1997, as amended at 69 
FR 65519, Nov. 15, 2004] 

§ 1780.4 Availability of forms and regu-
lations. 

Information about the availability of 
forms, instructions, regulations, bul-
letins, OMB Circulars, Treasury Circu-
lars, standards, documents and publica-
tions cited in this part is available 
from any USDA/Rural Development of-
fice or the Rural Utilities Service, 
United States Department of Agri-
culture, Washington, DC 20250–1500. 

§ 1780.5 [Reserved] 

§ 1780.6 Application information. 

(a) The Rural Development State Di-
rector in each State will determine the 
office and staff that will be responsible 
for delivery of the program (processing 
office) and designate an approving of-
fice. Applications will be accepted by 
the processing office. 

(b) The applicant’s governing body 
should designate one person to act as 
contact person with the Agency during 
loan and grant processing. Agency per-
sonnel should make every effort to in-
volve the applicant’s contact person 
when meeting with the applicant’s pro-
fessional consultants or agents. 

§ 1780.7 Eligibility. 

Facilities financed by water and 
waste disposal loans or grants must 
serve rural areas. 

(a) Eligible applicant. An applicant 
must be: 

(1) A public body, such as a munici-
pality, county, district, authority, or 
other political subdivision of a state, 
territory or commonwealth; 

(2) An organization operated on a 
not-for-profit basis, such as an associa-
tion, cooperative, or private corpora-
tion. The organization must be an asso-
ciation controlled by a local public 
body or bodies, or have a broadly based 
ownership by or membership of people 
of the local community; or 
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(3) Indian tribes on Federal and State 
reservations and other Federally recog-
nized Indian tribes. 

(b) Eligible facilities. Facilities fi-
nanced by RUS may be located in non- 
rural areas. However, loan and grant 
funds may be used to finance only that 
portion of the facility serving rural 
areas, regardless of facility location. 

(c) Eligible projects. (1) Projects must 
serve a rural area which, if such 
project is completed, is not likely to 
decline in population below that for 
which the project was designed. 

(2) Projects must be designed and 
constructed so that adequate capacity 
will or can be made available to serve 
the present population of the area to 
the extent feasible and to serve the 
reasonably foreseeable growth needs of 
the area to the extent practicable. 

(3) Projects must be necessary for or-
derly community development and 
consistent with a current comprehen-
sive community water, waste disposal, 
or other current development plan for 
the rural area. 

(d) Credit elsewhere. Applicants must 
certify in writing and the Agency shall 
determine and document that the ap-
plicant is unable to finance the pro-
posed project from their own resources 
or through commercial credit at rea-
sonable rates and terms. 

(e) Legal authority and responsibility. 
Each applicant must have or will ob-
tain the legal authority necessary for 
owning, constructing, operating, and 
maintaining the proposed facility or 
service and for obtaining, giving secu-
rity for, and repaying the proposed 
loan. The applicant shall be responsible 
for operating, maintaining, and man-
aging the facility, and providing for its 
continued availability and use at rea-
sonable user rates and charges. This re-
sponsibility shall be exercised by the 
applicant even though the facility may 
be operated, maintained, or managed 
by a third party under contract or 
management agreement. Guidance for 
preparing a management agreement is 
available from the Agency. Such con-
tracts, management agreements, or 
leases must not contain options or 
other provisions for transfer of owner-
ship. 

(f) Economic feasibility. All projects fi-
nanced under the provisions of this sec-

tion must be based on taxes, assess-
ments, income, fees, or other satisfac-
tory sources of revenues in an amount 
sufficient to provide for facility oper-
ation and maintenance, reasonable re-
serves, and debt payment. If the pri-
mary use of the facility is by business 
and the success or failure of the facil-
ity is dependent on the business, then 
the economic viability of that business 
must be assessed. 

(g) Federal Debt Collection Act of 1990 
(28 U.S.C. 3001 et seq.). An outstanding 
judgment obtained by the United 
States in a Federal Court (other than 
in the United States Tax Court), which 
has been recorded, shall cause the ap-
plicant to be ineligible to receive a 
loan or grant until the judgment is 
paid in full or otherwise satisfied. 

[62 FR 33478, June 19, 1997, as amended at 64 
FR 29946, June 4, 1999] 

§ 1780.8 [Reserved] 

§ 1780.9 Eligible loan and grant pur-
poses. 

Loan and grant funds may be used 
only for the following purposes: 

(a) To construct, enlarge, extend, or 
otherwise improve rural water, sani-
tary sewage, solid waste disposal, and 
storm wastewater disposal facilities. 

(b) To construct or relocate public 
buildings, roads, bridges, fences, or 
utilities, and to make other public im-
provements necessary for the success-
ful operation or protection of facilities 
authorized in paragraph (a) of this sec-
tion. 

(c) To relocate private buildings, 
roads, bridges, fences, or utilities, and 
other private improvements necessary 
for the successful operation or protec-
tion of facilities authorized in para-
graph (a) of this section. 

(d) For payment of other utility con-
nection charges as provided in service 
contracts between utility systems. 

(e) When a necessary part of the 
project relates to those facilities au-
thorized in paragraphs (a), (b),(c) or (d) 
of this section the following may be 
considered: 

(1) Loan or grant funds may be used 
for: 

VerDate Aug<31>2005 04:15 Jan 31, 2006 Jkt 208022 PO 00000 Frm 01099 Fmt 8010 Sfmt 8010 Y:\SGML\208022.XXX 208022



1090 

7 CFR Ch. XVII (1–1–06 Edition) § 1780.9 

(i) Reasonable fees and costs such as: 
legal, engineering, administrative serv-
ices, fiscal advisory, recording, envi-
ronmental analyses and surveys, pos-
sible salvage or other mitigation meas-
ures, planning, establishing or acquir-
ing rights; 

(ii) Costs of acquiring interest in 
land; rights, such as water rights, 
leases, permits, rights-of-way; and 
other evidence of land or water control 
or protection necessary for develop-
ment of the facility; 

(iii) Purchasing or renting equipment 
necessary to install, operate, maintain, 
extend, or protect facilities; 

(iv) Cost of additional applicant labor 
and other expenses necessary to install 
and extend service; and 

(v) In unusual cases, the cost for con-
necting the user to the main service 
line. 

(2) Only loan funds may be used for: 
(i) Interest incurred during construc-

tion in conjunction with multiple ad-
vances or interest on interim financ-
ing; 

(ii) Initial operating expenses, in-
cluding interest, for a period ordinarily 
not exceeding one year when the appli-
cant is unable to pay such expenses; 

(iii) The purchase of existing facili-
ties when it is necessary either to im-
prove service or prevent the loss of 
service; 

(iv) Refinancing debts incurred by, or 
on behalf of, an applicant when all of 
the following conditions exist: 

(A) The debts being refinanced are a 
secondary part of the total loan; 

(B) The debts were incurred for the 
facility or service being financed or 
any part thereof; and 

(C) Arrangements cannot be made 
with the creditors to extend or modify 
the terms of the debts so that a sound 
basis will exist for making a loan; and 

(v) Prepayment of costs for which 
RUS grant funds were obligated. 

(3) Grant funds may be used to re-
store loan funds used to prepay grant 
obligated costs. 

(f) Construction incurred before loan 
or grant approval. 

(1) Funds may be used to pay obliga-
tions for eligible project costs incurred 
before loan or grant approval if such 
requests are made in writing by the ap-

plicant and the Agency determines 
that: 

(i) Compelling reasons exist for in-
curring obligations before loan or 
grant approval; 

(ii) The obligations will be incurred 
for authorized loan or grant purposes; 
and 

(iii) The Agency’s authorization to 
pay such obligations is on the condi-
tion that it is not committed to make 
the loan or grant; it assumes no re-
sponsibility for any obligations in-
curred by the applicant; and the appli-
cant must subsequently meet all loan 
or grant approval requirements, includ-
ing environmental and contracting re-
quirements. 

(2) If construction is started without 
Agency approval, post-approval in ac-
cordance with this section may be con-
sidered, provided the construction 
meets applicable requirements includ-
ing those regarding approval and envi-
ronmental matters. 

(g) Water or sewer service may be 
provided through individual installa-
tions or small clusters of users within 
an applicant’s service area. The ap-
proval official should consider items 
such as: quantity and quality of the in-
dividual installations that may be de-
veloped; cost effectiveness of the indi-
vidual facility compared with the ini-
tial and long term user cost on a cen-
tral system; health and pollution prob-
lems attributable to individual facili-
ties; operational or management prob-
lems peculiar to individual installa-
tions; and permit and regulatory agen-
cy requirements. 

(1) Applicants providing service 
through individual facilities must meet 
the eligibility requirements in § 1780.7. 

(2) The Agency must approve the 
form of agreement between the appli-
cant and individual users for the in-
stallation, operation, maintenance and 
payment for individual facilities. 

(3) If taxes or assessments are not 
pledged as security, applicants pro-
viding service through individual fa-
cilities must obtain security necessary 
to assure collection of any sum the in-
dividual user is obligated to pay the 
applicant. 

(4) Notes representing indebtedness 
owed the applicant by a user for an in-
dividual facility will be scheduled for 
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payment over a period not to exceed 
the useful life of the individual facility 
or the RUS loan, whichever is shorter. 
The interest rate will not exceed the 
interest rate charged the applicant on 
the RUS indebtedness. 

(5) Applicants providing service 
through individual or cluster facilities 
must obtain: 

(i) Easements for the installation and 
ingress to and egress from the facility 
if determined necessary by RUS; and 

(ii) An adequate method for denying 
service in the event of nonpayment of 
user fees. 

§ 1780.10 Limitations. 
(a) Loan and grant funds may not be 

used to finance: 
(1) Facilities which are not modest in 

size, design, and cost; 
(2) Loan or grant finder’s fees; 
(3) The construction of any new com-

bined storm and sanitary sewer facili-
ties; 

(4) Any portion of the cost of a facil-
ity which does not serve a rural area; 

(5) That portion of project costs nor-
mally provided by a business or indus-
trial user, such as wastewater 
pretreatment, etc.; 

(6) Rental for the use of equipment or 
machinery owned by the applicant; 

(7) For other purposes not directly 
related to operating and maintenance 
of the facility being installed or im-
proved; and 

(8) A judgment which would dis-
qualify an applicant for a loan or grant 
as provided for in § 1780.7(g). 

(b) Grant funds may not be used to: 
(1) Reduce EDU costs to a level less 

than similar system cost; 
(2) Pay any costs of a project when 

the median household income of the 
service area is more than 100 percent of 
the nonmetropolitan median household 
income of the State; 

(3) Pay project costs when other loan 
funding for the project is not at reason-
able rates and terms; and 

(4) Pay project costs when other 
funding is a guaranteed loan obtained 
in accordance with 7 CFR part 1779 of 
this title. 

(c) Grants may not be made in excess 
of the following percentages of the 
RUS eligible project development 
costs. Facilities previously installed 

will not be considered in determining 
the development costs. 

(1) 75 percent when the median house-
hold income of the service area is 
below the higher of the poverty line or 
80% of the state nonmetropolitan me-
dian income and the project is nec-
essary to alleviate a health or sanitary 
problem. 

(2) 45 percent when the median house-
hold income of the service area exceeds 
the 80 percent requirements described 
in paragraph (c)(1) of this section but is 
not more than 100 percent of the state-
wide nonmetropolitan median house-
hold income. 

(3) Applicants are advised that the 
percentages contained in paragraphs 
(c)(1) and (c)(2) of this section are max-
imum amounts and may be further lim-
ited due to availability of funds or the 
grant determination procedures con-
tained in § 1780.35 (b). 

[62 FR 33478, June 19, 1997, as amended at 64 
FR 29946, June 4, 1999; 66 FR 23151, May 8, 
2001] 

§ 1780.11 Service area requirements. 

(a) All facilities financed under the 
provisions of this part shall be for pub-
lic use. The facilities will be installed 
so as to serve any potential user within 
the service area who desires service 
and can be feasibly and legally served. 
This does not preclude: 

(1) Financing or constructing 
projects in phases when it is not prac-
tical to finance or construct the entire 
project at one time; and 

(2) Financing or constructing facili-
ties where it is not economically fea-
sible to serve the entire area, provided 
economic feasibility is determined on 
the basis of the entire system and not 
by considering the cost of separate ex-
tensions to or parts thereof; the appli-
cant publicly announces a plan for ex-
tending service to areas not initially 
receiving service from the system; and 
potential users located in the areas not 
to be initially served receive written 
notice from the applicant that service 
will not be provided until such time as 
it is economically feasible to do so. 

(b) Should the Agency determine 
that inequities exist within the appli-
cants service area for the same type 
service proposed (i.e., water or waste 
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disposal) such inequities will be rem-
edied by the applicant prior to loan or 
grant approval or included as part of 
the project. Inequities are defined as 
unjustified variations in availability, 
adequacy or quality of service. User 
rate schedules for portions of existing 
systems that were developed under dif-
ferent financing, rates, terms or condi-
tions do not necessarily constitute in-
equities. 

(c) Developers are normally expected 
to provide utility-type facilities in new 
or developing areas in compliance with 
appropriate State statutes. RUS fi-
nancing will be considered to an eligi-
ble applicant only in such cases when 
failure to complete development would 
result in an adverse economic condi-
tion for the rural area (not the commu-
nity being developed); the proposal is 
necessary to the success of a current 
area development plan; and loan repay-
ment can be assured by: 

(1) The applicant already having suf-
ficient assured revenues to repay the 
loan; or 

(2) Developers providing a bond or 
escrowed security deposit as a guar-
antee sufficient to meet expenses at-
tributable to the area in question until 
a sufficient number of the building 
sites are occupied and connected to the 
facility to provide enough revenues to 
meet operating, maintenance, debt 
service, and reserve requirements. 
Such guarantees from developers will 
meet the requirements in 
§ 1780.39(c)(4)(ii); or 

(3) Developers paying cash for the in-
creased capital cost and any increased 
operating expenses until the devel-
oping area will support the increased 
costs; or 

(4) The full faith and credit of a pub-
lic body where the debt is evidenced by 
general obligation bonds; or 

(5) The loan is to a public body evi-
denced by a pledge of tax revenue or as-
sessments; or 

(6) The user charges can become a 
lien upon the property being served and 
income from such lien can be collected 
in sufficient time to be used for its in-
tended purposes. 

§ 1780.12 [Reserved] 

§ 1780.13 Rates and terms. 
(a) General. (1) Each loan will bear in-

terest at the rate prescribed in RD In-
struction 440.1, exhibit B. The interest 
rates will be set by the Agency for each 
quarter of the fiscal year. All rates will 
be adjusted to the nearest one-eighth 
of one per centum. The rate will be the 
lower of the rate in effect at the time 
of loan approval or the rate in effect at 
the time of loan closing unless the ap-
plicant otherwise chooses. 

(2) If the interest rate is to be that in 
effect at loan closing on a loan involv-
ing multiple advances of RUS funds 
using temporary debt instruments, the 
interest rate charged shall be that in 
effect on the date when the first tem-
porary debt instrument is issued. 

(b) Poverty rate. The poverty interest 
rate will not exceed 5 per centum per 
annum. All poverty rate loans must 
comply with the following conditions: 

(1) The primary purpose of the loan is 
to upgrade existing facilities or con-
struct new facilities required to meet 
applicable health or sanitary stand-
ards; and 

(2) The median household income of 
the service area is below the higher of 
the poverty line, or 80 percent of the 
Statewide nonmetropolitan median 
household income. 

(c) Intermediate rate. The inter-
mediate interest rate will be set at the 
poverty rate plus one-half of the dif-
ference between the poverty rate and 
the market rate, not to exceed 7 per-
cent per annum. It will apply to loans 
that do not meet the requirements for 
the poverty rate and for which the me-
dian household income of the service 
area is not more than 100 percent of the 
nonmetropolitan median household in-
come of the State. 

(d) Market rate. The market interest 
rate will be set using as guidance the 
average of the Bond Buyer (11–GO 
Bond) Index for the four weeks prior to 
the first Friday of the last month be-
fore the beginning of the quarter. The 
market rate will apply to all loans that 
do not qualify for a different rate under 
paragraph (b) or (c) of this section. 

(e) Repayment terms. The loan repay-
ment period shall not exceed the useful 
life of the facility, State statute or 40 
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years from the date of the note or 
bond, whichever is less. Where RUS 
grant funds are used in connection 
with an RUS loan, the loan will be for 
the maximum term permitted by this 
part, State statute, or the useful life of 
the facility, whichever is less, unless 
there is an exceptional case where cir-
cumstances justify making an RUS 
loan for less than the maximum term 
permitted. In such cases, the reasons 
must be fully documented. 

(1) Principal payments may be de-
ferred in whole or in part for a period 
not to exceed 36 months following the 
date the first interest installment is 
due. If for any reason it appears nec-
essary to permit a longer period of 
deferment, the Agency may authorize 
such deferment. Deferments of prin-
cipal will not be used to: 

(i) Postpone the levying of taxes or 
assessments; 

(ii) Delay collection of the full rates 
which the borrower has agreed to 
charge users for its services as soon as 
those services become available; 

(iii) Create reserves for normal oper-
ation and maintenance; 

(iv) Make any capital improvements 
except those approved by the Agency 
which are determined to be essential to 
the repayment of the loan or to main-
tain adequate security; and 

(v) Make payment on other debt. 
(2) Payment date. Loan payments will 

be scheduled to coincide with income 
availability and be in accordance with 
State law. If State law only permits 
principal plus interest (P&I) type 
bonds, annual or semiannual payments 
will be used. Insofar as practical 
monthly payments will be scheduled 
one full month following the date of 
loan closing; or semiannual or annual 
payments will be scheduled six or 
twelve full months, respectively, fol-
lowing the date of loan closing or any 
deferment period. Due dates falling on 
the 29th, 30th or 31st day of the month 
will be avoided. 

(3) In all cases, including those in 
which RUS is jointly financing with 
another lender, the RUS payments of 
principal and interest should approxi-
mate amortized installments. 

§ 1780.14 Security. 
Loans will be secured by the best se-

curity position practicable in a manner 
which will adequately protect the in-
terest of RUS during the repayment pe-
riod of the loan. Specific security re-
quirements for each loan will be in-
cluded in a letter of conditions. 

(a) Public bodies. Loans to such bor-
rowers, including Federally recognized 
Indian tribes as appropriate, will be 
evidenced by notes, bonds, warrants, or 
other contractual obligations as may 
be authorized by relevant laws and by 
borrower’s documents, resolutions, and 
ordinances. Security, in the following 
order of preference, will consist of: 

(1) The full faith and credit of the 
borrower when the debt is evidenced by 
general obligation bonds; and/or 

(2) Pledges of taxes or assessments; 
and/or 

(3) Pledges of facility revenue and, 
when it is the customary financial 
practice in the State, liens will be 
taken on the interest of the applicant 
in all land, easements, rights-of-way, 
water rights, water purchase contracts, 
water sales contracts, sewage treat-
ment contracts, and similar property 
rights, including leasehold interests, 
used or to be used in connection with 
the facility whether owned at the time 
the loan is approved or acquired with 
loan funds. 

(b) Other-than-public bodies. Loans to 
other-than-public body applicants and 
Federally recognized Indian tribes, as 
appropriate, will be secured in the fol-
lowing order of preference: 

(1) Assignments of borrower income 
will be taken and perfected by filing, if 
legally permissible; and 

(2) A lien will be taken on the inter-
est of the applicant in all land, ease-
ments, rights-of-way, water rights, 
water purchase contracts, water sales 
contracts, sewage treatment contracts 
and similar property rights, including 
leasehold interest, used, or to be used 
in connection with the facility whether 
owned at the time the loan is approved 
or acquired with loan funds. In unusual 
circumstances where it is not legally 
permissible or feasible to obtain a lien 
on such land (such as land rights ob-
tained from Federal or local govern-
ment agencies, and from railroads) and 
the approval official determines that 
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the interest of RUS is otherwise ade-
quately secured, the lien requirement 
may be omitted as to such land rights. 
For existing borrowers where the Agen-
cy already has a security position on 
real property, the approval official 
may determine that the interest of the 
Government is adequately secured and 
not require additional liens on such 
land rights. When the subsequent loan 
is approved or the acquisition of real 
property is subject to an outstanding 
lien indebtedness, the next highest pri-
ority lien obtainable will be taken if 
the approval official determines that 
the loan is adequately secured. 

(c) Joint financing security. For 
projects utilizing joint financing, when 
adequate security of more than one 
type is available, the other lender may 
take one type of security with RUS 
taking another type. For projects uti-
lizing joint financing with the same se-
curity to be shared by RUS and an-
other lender, RUS will obtain at least a 
parity position with the other lender. 
A parity position is to ensure that with 
joint security, in the event of default, 
each lender will be affected on a pro-
portionate basis. A parity position will 
conform with the following unless an 
exception is granted by the approval 
official: 

(1) It is not necessary for loans to 
have the same repayment terms. Loans 
made by other lenders involved in joint 
financing with RUS should be sched-
uled for repayment on terms similar to 
those customarily used in the State for 
financing such facilities. 

(2) The use of a trustee or other simi-
lar paying agent by the other lender in 
a joint financing arrangement is ac-
ceptable to RUS. A trustee or other 
similar paying agent will not normally 
be used for the RUS portion of the 
funding unless required to comply with 
State law. The responsibilities and au-
thorities of any trustee or other simi-
lar paying agent on projects that in-
clude RUS funds must be clearly speci-
fied by written agreement and ap-
proved by the State program official 
and the Office of the General Counsel 
(OGC). RUS must be able to deal di-
rectly with the borrower to enforce the 
provisions of loan and grant agree-
ments and perform necessary servicing 
actions. 

(3) In the event adequate funds are 
not available to meet regular install-
ments on parity loans, the funds avail-
able will be apportioned to the lenders 
based on the respective current install-
ments of principal and interest due. 

(4) Funds obtained from the sale or 
liquidation of secured property or fixed 
assets will be apportioned to the lend-
ers on the basis of the pro rata amount 
outstanding; provided, however, funds 
obtained from such sale or liquidation 
for a project that included RUS grant 
funds will be apportioned as required 
by the grant agreement. 

(5) Protective advances must be 
charged to the borrower’s account and 
be secured by a lien on the security 
property. To the extent consistent with 
State law and customary lending prac-
tices in the area, repayment of protec-
tive advances made by either lender, 
for the mutual protection of both lend-
ers, should receive first priority in ap-
portionment of funds between the lend-
ers. To ensure agreement between lend-
ers, efforts should be made to obtain 
the concurrence of both lenders before 
one lender makes a protective advance. 

§ 1780.15 Other Federal, State, and 
local requirements. 

Proposals for facilities financed in 
whole or in part with RUS funds will be 
coordinated with appropriate Federal, 
State and local agencies. If there are 
conflicts between this part and State 
or local laws or regulatory commission 
regulations, the provisions of this part 
will control. Applicants will be re-
quired to comply with Federal, State, 
and local laws and any regulatory com-
mission rules and regulations per-
taining to: 

(a) Organization of the applicant and 
its authority to own, construct, oper-
ate, and maintain the proposed facili-
ties; 

(b) Borrowing money, giving security 
therefore, and raising revenues for the 
repayment thereof; 

(c) Land use zoning; and 
(d) Health and sanitation standards 

and design and installation standards 
unless an exception is granted by RUS. 
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§ 1780.16 [Reserved] 

§ 1780.17 Selection priorities and proc-
ess. 

When ranking eligible applications 
for consideration for limited funds, 
Agency officials must consider the pri-
ority items met by each application 
and the degree to which those prior-
ities are met. Points will be awarded as 
follows: 

(a) Population priorities. (1) The pro-
posed project will primarily serve a 
rural area having a population not in 
excess of 1,000—25 points; 

(2) The proposed project primarily 
serves a rural area having a population 
between 1,001 and 2,500—15 points; 

(3) The proposed project primarily 
serves a rural area having a population 
between 2,501 and 5,500—5 points. 

(b) Health priorities. The proposed 
project is: 

(1) Needed to alleviate an emergency 
situation, correct unanticipated dimi-
nution or deterioration of a water sup-
ply, or to meet Safe Drinking Water 
Act requirements which pertain to a 
water system—25 points; 

(2) Required to correct inadequacies 
of a wastewater disposal system, or to 
meet health standards which pertain to 
a wastewater disposal system—25 
points; 

(3) Required to meet administrative 
orders issued to correct local, State, or 
Federal solid waste violations—15 
points. 

(c) Median household income priorities. 
The median household income of the 
population to be served by the proposed 
project is: 

(1) Less than the poverty line if the 
poverty line is less than 80% of the 
statewide nonmetropolitan median 
household income—30 points; 

(2) Less than 80 percent of the state-
wide nonmetropolitan median house-
hold income—20 points; 

(3) Equal to or more than the poverty 
line and between 80% and 100%, inclu-
sive, of the State’s nonmetropolitan 
median household income—15 points. 

(d) Other priorities. (1) The proposed 
project will: merge ownership, manage-
ment, and operation of smaller facili-
ties providing for more efficient man-
agement and economical service—15 
points; 

(2) The proposed project will enlarge, 
extend, or otherwise modify existing 
facilities to provide service to addi-
tional rural areas—10 points; 

(3) Applicant is a public body or In-
dian tribe—5 points; 

(4) Amount of other than RUS funds 
committed to the project is: 

(i) 50% or more—15 points; 
(ii) 20% to 49%—10 points; 
(iii) 5%—19%—5 points; 
(5) Projects that will serve Agency 

identified target areas—10 points; 
(6) Projects that primarily recycle 

solid waste products thereby limiting 
the need for solid waste disposal—5 
points; 

(7) The proposed project will serve an 
area that has an unreliable quality or 
supply of drinking water—10 points. 

(e) In certain cases the State pro-
gram official may assign up to 15 
points to a project. The points may be 
awarded to projects in order to improve 
compatibility and coordination be-
tween RUS’s and other agencies’ selec-
tion systems, to ensure effective RUS 
fund utilization, and to assist those 
projects that are the most cost effec-
tive. A written justification must be 
prepared and placed in the project file 
each time these points are assigned. 

(f) Cost overruns. An application may 
receive consideration for funding be-
fore others at the State or National Of-
fice level when it is a subsequent re-
quest for a previously approved project 
which has encountered construction 
cost overruns. The cost overruns must 
be due to high bids or unexpected con-
struction problems that cannot be re-
duced by negotiations, redesign, use of 
bid alternatives, rebidding or other 
means. Cost overruns exceeding 20% of 
the development cost at time of loan or 
grant approval or where the scope of 
the original purpose has changed will 
not be considered under this paragraph. 

(g) National office priorities. In select-
ing projects for funding at the National 
Office level State program official 
points may or may not be considered. 
The Administrator may assign up to 15 
additional points to account for items 
such as geographic distribution of 
funds, the highest priority projects 
within a state, and emergency condi-
tions caused by economic problems or 
natural disasters. The Administrator 
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may delegate the authority to assign 
the 15 points to appropriate National 
Office staff. 

§ 1780.18 Allocation of program funds. 
(a) General. (1) The purpose of this 

part is to set forth the methodology 
and formulas by which the Adminis-
trator of the RUS allocates program 
funds to the States. (The term ‘‘State’’ 
means any of the States of the United 
States, the Commonwealth of Puerto 
Rico, any territory or possession of the 
United States, or the Western Pacific 
Areas.) 

(2) The formulas in this part are used 
to allocate program loan and grant 
funds to Rural Development State of-
fices so that the overall mission of the 
Agency can be carried out. Consider-
ations used when developing the for-
mulas include enabling legislation, 
congressional direction, and adminis-
tration policies. Allocation formulas 
ensure that program resources are 
available on an equal basis to all eligi-
ble individuals and organizations. 

(3) The actual amounts of funds, as 
computed by the methodology and for-
mulas contained herein, allocated to a 
State for a funding period, are distrib-
uted to each State office. The allocated 
amounts are available for review in 
any Rural Development State office. 

(b) Definitions—(1) Amount available 
for allocations. Funds appropriated or 
otherwise made available to the Agen-
cy for use in authorized programs. On 
occasion, the allocation of funds to 
States may not be practical for a par-
ticular program due to funding or ad-
ministrative constraints. In these 
cases, funds will be controlled by the 
National Office. 

(2) Basic formula criteria, data source 
and weight. Basic formulas are used to 

calculate a basic State factor as a part 
of the methodology for allocating funds 
to the States. The formulas take a 
number of criteria that reflect the 
funding needs for a particular program 
and through a normalization and 
weighting process for each of the cri-
teria calculate the basic State factor 
(SF). The data sources used for each 
criteria are believed to be the most 
current and reliable information that 
adequately quantifies the criterion. 
The weight, expressed as a percentage, 
gives a relative value to the impor-
tance of each of the criteria. 

(3) Basic formula allocation. The result 
of multiplying the amount available 
for allocation less the total of any 
amounts held in reserve or distributed 
by base or administrative allocation 
times the basic State factor for each 
State. The basic formula allocation 
(BFA) for an individual State is equal 
to: 

BFA=(Amount available for alloca-
tion¥NO reserve¥total base and ad-
ministrative allocations) × SF. 

(4) Transition formula. (i) A formula 
based on a proportional amount of pre-
vious year allocation used to maintain 
program continuity by preventing 
large fluctuations in individual State 
allocations. The transition formula 
limits allocation shifts to any par-
ticular State in the event of changes 
from year to year of the basic formula, 
the basic criteria, or the weights given 
the criteria. The transition formula 
first checks whether the current year’s 
basic formula allocation is within the 
transition range (plus or minus 20 per-
centage points of the proportional 
amount of the previous year’s BFA). 
The formula follows: 

Transition Range = 1.0 +
maximum 20%

100

ount available for allocation this year State previous year BFA)

(Amount available for allocation previous year)
×

×(Am

(ii) If the current year’s State BFA is 
not within the transition range in 
paragraph (b)(4)(i) of this section, the 
State formula allocation is changed to 
the amount of the transition range 
limit closest to the BFA amount. After 

having performed this transition ad-
justment for each State, the sum of the 
funds allocated to all States will differ 
from the amount of funds available for 
BFA. This difference, whether a posi-
tive or negative amount, is distributed 
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to all States receiving a formula allo-
cation by multiplying the difference by 
the SF. The end result is the transition 
formula allocation. The transition 
range will not exceed 40% (plus or 
minus 20%), but when a smaller range 
is used it will be stated in the indi-
vidual program section. 

(5) Base allocation.An amount that 
may be allocated to each State depend-
ent upon the particular program to 
provide the opportunity for funding at 
least one typical loan or grant in each 
Rural Development State office. The 
amount of the base allocation may be 
determined by criteria other than that 
used in the basic formula allocation 
such as Agency historic data. 

(6) Administrative alloca-
tions.Allocations made by the Adminis-
trator in cases where basic formula cri-
teria information is not available. This 
form of allocation may be used when 
the Administrator determines the pro-
gram objectives cannot be adequately 
met with a formula allocation. 

(7) Reserve.An amount retained under 
the National Office control for each 
loan and grant program to provide 
flexibility in meeting situations of un-
expected or justifiable need occurring 
during the fiscal year. The Adminis-
trator may make distributions from 
this reserve to any State when it is de-
termined necessary to meet a program 
need or Agency objective. The Admin-
istrator may retain additional amounts 
to fund authorized demonstration pro-
grams. 

(8) Pooling of funds.A technique used 
to ensure that available funds are used 
in an effective, timely and efficient 
manner. At the time of pooling those 
funds within a State’s allocation for 
the fiscal year or portion of the fiscal 
year, depending on the type of pooling, 
that have not been obligated by the 
State are placed in the National Office 
reserve. The Administrator will estab-
lish the pooling dates for each affected 
program. 

(i) Mid-year: Mid-year pooling occurs 
near the midpoint of the fiscal year. 

(ii) Year-end: Year-end pooling usu-
ally occurs near the first of August. 

(iii) Emergency: The Administrator 
may pool funds at any time that it is 
determined the conditions upon the 
initial allocation was based have 

changed to such a degree that it is nec-
essary to pool funds in order to effi-
ciently carry out the Agency mission. 

(9) Availability of the alloca-
tion.Program funds are made available 
to the Agency on a quarterly basis. 

(10) Suballocation by the Rural Devel-
opment State Director.The State Direc-
tor may be directed or given the option 
of suballocating the State allocation to 
processing offices. When suballocating 
the State Director may retain a por-
tion of the funds in a State office re-
serve to provide flexibility in situa-
tions of unexpected or justified need. 
When performing a suballocation the 
State Director will use the same for-
mula, criteria and weights as used by 
the National Office. 

(c) Water and waste disposal loans and 
grants—(1) Amount available for alloca-
tions.See paragraph (b)(1) of this sec-
tion. 

(2) Basic formula criteria, data source 
and weight.See paragraph (b)(2) of this 
section. 

(i) The criteria used in the basic for-
mula are: 

(A) State’s percentage of national 
rural population will be 50 percent. 

(B) State’s percentage of national 
rural population with incomes below 
the poverty level will be 25 percent. 

(C) State’s percentage of national 
nonmetropolitan unemployment will 
be 25 percent. 

(ii) Data source for each of these cri-
terion is based on the latest census 
data available. Each criterion is as-
signed a specific weight according to 
its relevance in determining need. The 
percentage representing each criterion 
is multiplied by the weight factor and 
summed to arrive at a State factor 
(SF). The SF cannot exceed .05, as fol-
lows: 

SF = (criterion in paragraph (b)(1)(i) of 
this section × 50 percent) + (criterion 
in paragraph(b)(1)(ii) of this section × 
25 percent) + (criterion in para-
graph(b)(1)(iii) of this section × 25 
percent) 

(3) Basic formula allocation.See para-
graph (b)(3) of this section. States re-
ceiving administrative allocations do 
not receive formula allocations. 

(4) Transition formula.See paragraph 
(b)(4) of this section. The percentage 
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range for the transition formula equals 
30 percent (plus or minus 15%). 

(5) Base allocation.See paragraph 
(b)(5) of this section. States receiving 
administrative allocations do not re-
ceive base allocations. 

(6) Administrative allocation.See para-
graph (b)(6) of this section. States par-
ticipating in the formula and base allo-
cation procedures do not receive ad-
ministrative allocations. 

(7) Reserve.See paragraph (b)(7) of this 
section. Any State may request reserve 
funds by forwarding a request to the 
National Office. Generally, a request 
for additional funds will not be honored 
unless the State has insufficient funds 
to obligate the loan requested. 

(8) Pooling of funds.See paragraph 
(b)(8) of this section. Funds are gen-
erally pooled at mid-year and year-end. 
Pooled funds will be placed in the Na-
tional Office reserve and will be made 
available administratively. 

(9) Availability of the allocation.See 
paragraph (b)(9) of this section. The al-
location of funds is made available for 
States to obligate on an annual basis 
although the Office of Management and 
Budget apportions it to the Agency on 
a quarterly basis. 

(10) Suballocation by the State Direc-
tor.See paragraph (b)(10) of this sec-
tion. The State Director has the option 
to suballocate funds to processing of-
fices. 

§ 1780.19 Public information. 
(a) Public notice of intent to file an ap-

plication with the Agency. Within 60 
days of filing an application with the 
Agency the applicant must publish a 
notice of intent to apply for a RUS 
loan or grant. The notice of intent 
must be published in a newspaper of 
general circulation in the proposed 
area to be served. 

(b) General public meeting. Applicants 
should inform the general public re-
garding the development of any pro-
posed project. Any applicant not re-
quired to obtain authorization by vote 
of its membership or by public ref-
erendum, to incur the obligations of 
the proposed loan or grant, must hold 
at least one public information meet-
ing. The public meeting must be held 
not later than loan or grant approval. 
The meeting must give the citizenry an 

opportunity to become acquainted with 
the proposed project and to comment 
on such items as economic and envi-
ronmental impacts, service area, alter-
natives to the project, or any other 
issue identified by Agency. To the ex-
tent possible, this meeting should 
cover items necessary to satisfy all 
public information meeting require-
ments for the proposed project. To 
minimize duplication of public notices 
and public involvement, the applicant 
shall, where possible, coordinate and 
integrate the public involvement ac-
tivities of the environmental review 
process into this requirement. The ap-
plicant will be required, at least 10 
days prior to the meeting, to publish a 
notice of the meeting in a newspaper of 
general circulation in the service area, 
to post a public notice at the appli-
cant’s principal office, and to notify 
the Agency. The applicant will provide 
the Agency a copy of the published no-
tice and minutes of the public meeting. 
A public meeting is not normally re-
quired for subsequent loans or grants 
which are needed to complete the fi-
nancing of a project. 

§§ 1780.20–1780.23 [Reserved] 

§ 1780.24 Approval authorities. 

Appropriate reviews, concurrence, 
and authorization must be obtained for 
all loans or grants in excess of the 
amounts indicated in RUS Staff In-
struction 1780–1. 

(a) Redelegation of authority by State 
Directors.Unless restricted by memo-
randum from the RUS Administrator, 
State Directors can redelegate their 
approval authorities to State employ-
ees by memorandum. 

(b) Restriction of approval authority by 
the RUS Administrator. The RUS Admin-
istrator can make written restrictions 
or revocations of the authority given 
to any approval official. 

§ 1780.25 Exception authority. 

The Administrator may, in indi-
vidual cases, make an exception to any 
requirement or provision of this part 
which is not inconsistent with the au-
thorizing statute or other applicable 
law and is determined to be in the Gov-
ernment’s interest. 
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§§ 1780.26–1780.30 [Reserved] 

Subpart B—Loan and Grant 
Application Processing 

§ 1780.31 General. 
(a) Applicants are encouraged to con-

tact the Agency processing office early 
in the planning stages of their project. 
Agency personnel are available to pro-
vide general advice and assistance re-
garding RUS programs, other funding 
sources, and types of systems or im-
provements appropriate for the appli-
cants needs. The Agency can also pro-
vide access to technical assistance and 
other information resources for other 
project development issues such as 
public information, income surveys, 
developing rate schedules, system oper-
ation and maintenance, and environ-
mental compliance requirements. 
Throughout the planning, application 
processing and construction of the 
project, Agency personnel will work 
closely and cooperatively with the ap-
plicant and their representatives, other 
State and Federal agencies and tech-
nical assistance providers. 

(b) The processing office will handle 
initial inquiries and provide basic in-
formation about the program. They are 
to provide the application, SF 424.2, 
‘‘Application for Federal Assistance 
(For Construction),’’ assist applicants 
as needed in completing SF 424.2, and 
in filing a request for intergovern-
mental review. Federally recognized 
Indian tribes are exempt from inter-
governmental review. The processing 
office will explain eligibility require-
ments and meet with the applicant 
whenever necessary to discuss applica-
tion processing. 

(c) Applicants can make a written re-
quest for an eligibility determination 
in lieu of filing an SF 424.2 along with 
the information required by § 1780.33. 
Applicants seeking only an eligibility 
determination, should contact the 
processing office to obtain a list of the 
items needed to make this determina-
tion. An eligibility determination for 
loan or grant assistance will not give 
an applicant priority for funding as set 
forth in § 1780.17. 

(d) Applications that are not devel-
oped in a reasonable period of time 
taking into account the size and com-

plexity of the proposed project may be 
removed from the State’s active file. 
Applicants will be consulted prior to 
taking such action. 

(e) Starting with the earliest discus-
sion with prospective applicants, the 
State Environmental Coordinator shall 
discuss with prospective applicants and 
be available for consultation during 
the application process the environ-
mental review requirements for evalu-
ating the potential environmental con-
sequences of the project. Pursuant to 7 
CFR part 1794 and guidance in RUS 
Bulletin 1794A–602, the environmental 
review requirements shall be performed 
by the applicant simultaneously and 
concurrently with the project’s engi-
neering planning and design. This 
should provide flexibility to consider 
reasonable alternatives to the project 
and development methods to mitigate 
identified adverse environmental ef-
fects. Mitigation measures necessary 
to avoid or minimize any adverse envi-
ronmental effects must be integrated 
into project design. 

[62 FR 33478, June 19, 1997, as amended at 63 
FR 68655, Dec. 11, 1998] 

§ 1780.32 Timeframes for application 
processing. 

(a) The processing office will deter-
mine if the application is properly as-
sembled. If not, the applicant will be 
notified within fifteen federal working 
days as to what additional submittal 
items are needed. 

(b) The processing and approval of-
fices will coordinate their reviews to 
ensure that the applicant is advised 
about eligibility and anticipated fund 
availability within 45 days of the re-
ceipt of a completed application. 

§ 1780.33 Application requirements. 
An initial application consists of the 

following: 
(a) One copy of a completed SF 424.2; 
(b) A copy of the State intergovern-

mental comments or one copy of the 
filed application for State intergovern-
mental review; and 

(c) Two copies of the preliminary en-
gineering report (PER) for the project. 

(1) The PER may be submitted to the 
processing office prior to the rest of 
the application material if the appli-
cant desires a preliminary review. 
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(2) The processing office will forward 
one copy of the PER with comments 
and recommendations to the State 
staff engineer for review upon receipt 
from the applicant. 

(3) The State staff engineer will con-
sult with the applicant’s engineer as 
appropriate to resolve any questions 
concerning the PER. Written com-
ments will be provided by the State 
staff engineer to the processing office 
to meet eligibility determination time 
lines. 

(d) Written certification that other 
credit is not available. 

(e) Supporting documentation nec-
essary to make an eligibility deter-
mination such as financial statements, 
audits, organizational documents, or 
existing debt instruments. The proc-
essing office will advise applicants re-
garding the required documents. Appli-
cants that are indebted to RUS will not 
need to submit documents already on 
file with the processing office. 

(f) Environmental Report. For those 
actions listed in §§ 1794.22(b) and 
1794.23(b), the applicant shall submit, 
in accordance with RUS Bulletin 
1794A–602, two copies of the completed 
Environmental Report. 

(1) Upon receipt of the Environ-
mental Report, the processing office 
shall forward one copy of the report 
with comments and recommendation 
to the State Environmental Coordi-
nator for review. 

(2) The State Environmental Coordi-
nator will consult with the applicant 
as appropriate to resolve any environ-
mental concerns. Written comments 
will be provided by the State Environ-
mental Coordinator to the processing 
office to meet eligibility determination 
time lines. 

(g) The applicant’s Internal Revenue 
Service Taxpayer Identification Num-
ber (TIN). The TIN will be used by the 
Agency to assign a case number which 
will be the applicant’s or transferee’s 
TIN preceded by State and County 
Code numbers. Only one case number 
will be assigned to each applicant re-
gardless of the number of loans or 
grants or number of separate facilities, 
unless an exception is authorized by 
the National Office. 

(h) Other Forms and certifications. 
Applicants will be required to submit 

the following items to the processing 
office, upon notification from the proc-
essing office to proceed with further 
development of the full application: 

(1) Form RD 442–7, ‘‘Operating Budg-
et’’; 

(2) Form RD 1910–11, ‘‘Application 
Certification, Federal Collection Poli-
cies for Consumer or Commercial 
Debts’’; 

(3) Form RD 400–1, ‘‘Equal Oppor-
tunity Agreement’’; 

(4) Form RD 400–4, ‘‘Assurance Agree-
ment’’; 

(5) Form AD–1047, ‘‘Certification Re-
garding Debarment, Suspension and 
other Responsibility Matters’’; 

(6) Form AD–1049, Certification re-
garding Drug-Free Workplace Require-
ments (Grants) Alternative I For 
Grantees Other Than Individuals; 

(7) Certifications for Contracts, 
Grants, and Loans (Regarding Lob-
bying); and 

(8) Certification regarding prohibited 
tying arrangements. Applicants that 
provide electric service must provide 
the Agency a certification that they 
will not require users of a water or 
waste facility financed under this part 
to accept electric service as a condi-
tion of receiving assistance. 

[62 FR 33478, June 19, 1997, as amended at 63 
FR 68655, Dec. 11, 1998] 

§ 1780.34 [Reserved] 

§ 1780.35 Processing office review. 
Review of the application will usu-

ally include the following: 
(a) Nondiscrimination. Boundaries for 

the proposed service area must not be 
chosen in such a way that any user or 
area will be excluded because of race, 
color, religion, sex, marital status, age, 
handicap, or national origin. This does 
not preclude construction of the 
project in phases as noted in § 1780.11 as 
long as it is not done in a discrimina-
tory manner. 

(b) Grant determination. Grants will be 
determined by the processing office in 
accordance with the following provi-
sions and will not result in EDU costs 
below similar system user cost. 

(1) Maximum grant. Grants may not 
exceed the percentages in § 1780.10(c) of 
the eligible RUS project development 
costs listed in § 1780.9. 
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(2) Debt service. Applicants will be 
considered for grant assistance when 
the debt service portion of the average 
annual EDU cost, for users in the appli-
cant’s service area, exceeds the fol-
lowing percentages of median house-
hold income: 

(i) 0.5 percent when the median 
household income of the service area is 
equal to or below 80% of the statewide 
nonmetropolitan median income. 

(ii) 1.0 percent when the median 
household income of the service area 
exceeds the 0.5 percent requirement but 
is not more than 100 percent the state-
wide nonmetropolitan household in-
come. 

(3) Similar system cost. If the grant de-
termined in paragraph (b)(2) of this sec-
tion results in an annual EDU cost that 
is not comparable with similar sys-
tems, the Agency will determine a 
grant amount based on achieving EDU 
costs that are not below similar system 
user costs. 

(4) Wholesale service. When an appli-
cant provides wholesale sales or serv-
ices on a contract basis to another sys-
tem or entity, similar wholesale sys-
tem cost will be used in determining 
the amount of grant needed to achieve 
a reasonable wholesale user cost. 

(5) Subsidized cost. When annual cost 
to the applicant for delivery of service 
is subsidized by either the state, com-
monwealth, or territory, and uniform 
flat user charges regardless of usage 
are imposed for similar classes of serv-
ice throughout the service area, the 
Agency may proceed with a grant in an 
amount necessary to reduce such deliv-
ery cost to a reasonable level. 

(c) User charges. The user charges 
should be reasonable and produce 
enough revenue to provide for all costs 
of the facility after the project is com-
plete. The planned revenue should be 
sufficient to provide for all debt serv-
ice, debt reserve, operation and main-
tenance, and, if appropriate, additional 
revenue for facility replacement of 
short-lived assets without building a 
substantial surplus. Ordinarily, the 
total debt service reserve will be equal 
to one average annual loan installment 
which will accumulate at the rate of 
one-tenth of the total each year. 

[62 FR 33478, June 19, 1997, as amended at 64 
FR 29946, June 4, 1999] 

§ 1780.36 Approving official review. 

Projects may be obligated as their 
applications are completed and ap-
proved. 

(a) Selection of applications for further 
processing. The application and sup-
porting information submitted will be 
used to determine the applications se-
lected for further development and 
funding. After completing the review, 
the approval official will normally se-
lect those eligible applications with 
the highest priority scores for further 
processing. When authorizing the de-
velopment of an application for fund-
ing, the following will be considered: 

(1) Funds available in State alloca-
tion; 

(2) Anticipated allocation of funds for 
the next fiscal year; and 

(3) Time necessary for applicant to 
complete the application. 

(b) Lower scoring projects. (1) In cases 
where preliminary cost estimates indi-
cate that an eligible, high scoring ap-
plication is unfeasible or would require 
an amount of funding from RUS that 
exceeds either 25 percent of a State’s 
current annual allocation or an 
amount greater than that remaining in 
the State’s allocation, the approval of-
ficial may instead select the next lower 
scoring application for further proc-
essing provided the high scoring appli-
cant is notified of this action and given 
an opportunity to revise the proposal 
and resubmit it. 

(2) If it is found that there is no effec-
tive way to reduce costs or no other 
funding sources, the approval official, 
after consultation with applicant, may 
submit a request for an additional allo-
cation of funds for the proposed project 
to the National Office. The request 
should be submitted during the fiscal 
year in which obligation is anticipated. 
Such request will be considered along 
with all others on hand. A written jus-
tification must be prepared and placed 
in the project file. 

§ 1780.37 Applications determined in-
eligible. 

If at any time an application is deter-
mined ineligible, the processing office 
will notify the applicant in writing of 
the reasons. The notification to the ap-
plicant will state that an appeal of this 
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decision may be made by the applicant 
under 7 CFR part 11. 

§ 1780.38 [Reserved] 

§ 1780.39 Application processing. 
(a) Processing conference. Before start-

ing to assemble the full application, 
the applicant should arrange through 
the processing office an application 
conference to provide a basis for or-
derly application assembly. The proc-
essing office will explain program re-
quirements, public information re-
quirements and provide guidance on 
preparation of items necessary for ap-
proval. 

(b) Professional services and contracts 
related to the facility. Fees provided for 
in contracts or agreements shall be 
reasonable. The Agency shall consider 
fees to be reasonable if they are not in 
excess of those ordinarily charged by 
the profession as a whole for similar 
work when RUS financing is not in-
volved. Applicants will be responsible 
for providing the services necessary to 
plan projects including design of facili-
ties, environmental review and docu-
mentation requirements, preparation 
of cost and income estimates, develop-
ment of proposals for organization and 
financing, and overall operation and 
maintenance of the facility. Applicants 
should negotiate for procurement of 
professional services, whereby competi-
tors’ qualifications are evaluated and 
the most qualified competitor is se-
lected, subject to negotiations of fair 
and reasonable compensation. Con-
tracts or other forms of agreement be-
tween the applicant and its profes-
sional and technical representatives 
are required and are subject to RUS 
concurrence. 

(1) Engineering and architectural serv-
ices. (i) Applicants shall publicly an-
nounce all requirements for engineer-
ing and architectural services, and ne-
gotiate contracts for engineering and 
architectural services on the basis of 
demonstrated competence and quali-
fications for the type of professional 
services required and at a fair and rea-
sonable price. 

(ii) When project design services are 
procured separately, the selection of 
the engineer or architect shall be done 
by requesting qualification-based pro-

posals and in accordance with this sec-
tion. 

(iii) Applicants may procure engi-
neering and architectural services in 
accordance with applicable State stat-
utes or local requirements provided the 
State Director determines that such 
procurement meets the intent of this 
section. 

(2) Other professional services. Profes-
sional services of the following may be 
necessary: Attorney, bond counsel, ac-
countant, auditor, appraiser, environ-
mental professionals, and financial ad-
visory or fiscal agent (if desired by ap-
plicant). Guidance on entering into an 
agreement for legal services is avail-
able from the Agency. 

(3) Bond counsel. Unless otherwise 
provided by subpart D of this part, pub-
lic bodies are required to obtain the 
service of recognized bond counsel in 
the preparation of evidence of indebt-
edness. 

(4) Contracts for other services. Con-
tracts or other forms of agreements for 
other services including management, 
operation, and maintenance will be de-
veloped by the applicant and presented 
to the Agency for review and concur-
rence. Guidance on entering into a 
management agreement is available 
from the Agency. 

(c) User estimates. Applicants depend-
ent on users fees for debt payment or 
operation and maintenance expenses 
shall base their income and expense 
forecast on realistic user estimates. 
For users presently not receiving serv-
ice, consideration must be given to the 
following: 

(1) An estimated number of max-
imum users should not be used when 
setting user fees and rates since it may 
be several years before all residents 
will need service by the system. In es-
tablishing rates a realistic number of 
users should be employed. 

(2) New user cash contributions. The 
amount of cash contributions required 
will be set by the applicant and con-
curred in by the approval official. Con-
tributions should be an amount high 
enough to indicate sincere interest on 
the part of the potential user, but not 
so high as to preclude service to low in-
come families. Contributions ordi-
narily should be an amount approxi-
mating one year’s minimum user fee, 
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and shall be paid in full before loan 
closing or commencement of construc-
tion, whichever occurs first. Once eco-
nomic feasibility is ascertained based 
on a demonstration of potential user 
cash contributions, the contribution, 
membership fee or other fees that may 
be imposed are not a loan requirement 
under this section. A new user cash 
contribution is not required when: 

(i) The Agency determines that the 
potential users as a whole in the appli-
cant’s service area cannot make cash 
contributions; or 

(ii) State statutes or local ordinances 
require mandatory use of the system 
and the applicant or legal entity hav-
ing such authority agrees in writing to 
enforce such statutes, or ordinances. 

(3) An enforceable user agreement 
with a penalty clause is required (RUS 
Bulletin 1780–9 can be used) except: 

(i) For users presently receiving serv-
ice; or 

(ii) Where mandatory use of the sys-
tem is required. 

(4) Individual vacant property owners 
will not be considered when deter-
mining project feasibility unless: 

(i) The owner has plans to develop 
the property in a reasonable period of 
time and become a user of the facility; 
and 

(ii) The owner agrees in writing to 
make a monthly payment at least 
equal to the proportionate share of 
debt service attributable to the vacant 
property until the property is devel-
oped and the facility is utilized on a 
regular basis. A bond or escrowed secu-
rity deposit must be provided to guar-
antee this monthly payment and to 
guarantee an amount at least equal to 
the owner’s proportionate share of con-
struction costs. If a bond is provided, it 
must be executed by a surety company 
that appears on the Treasury Depart-
ment’s most current list (Circular 570, 
as amended) and be authorized to 
transact business in the State where 
the project is located. The guarantee 
shall be payable jointly to the bor-
rower and the United States of Amer-
ica. 

(5) Applicants must provide a posi-
tive program to encourage connection 
by all users as soon as service is avail-
able. The program will be available for 
review and concurrence by the proc-

essing office before loan closing or 
commencement of construction, which-
ever occurs first. Such a program shall 
include: 

(i) An aggressive information pro-
gram to be carried out during the con-
struction period. The applicant should 
send written notification to all signed 
users in advance of the date service 
will be available, stating the date users 
will be expected to have their connec-
tions completed, and the date user 
charges will begin; 

(ii) Positive steps to assure that in-
stallation services will be available. 
These may be provided by the con-
tractor installing the system, local 
plumbing companies, or local contrac-
tors; 

(iii) Aggressive action to see that all 
signed users can finance their connec-
tions. 

(d) Interim financing. For all loans ex-
ceeding $500,000, where funds can be 
borrowed at reasonable interest rates 
on an interim basis from commercial 
sources for the construction period, 
such interim financing may be ob-
tained so as to preclude the necessity 
for multiple advances of RUS loan 
funds. However, the approval official 
may make an exception when interim 
financing is cost prohibitive or un-
available. Guidance on informing the 
private lender of RUS’s commitment is 
available from the Agency. When in-
terim commercial financing is used, 
the application will be processed, in-
cluding obtaining construction bids, to 
the stage where the RUS loan would 
normally be closed, that is imme-
diately prior to the start of construc-
tion. The RUS loan should be closed as 
soon as possible after the disbursal of 
all interim funds. 

(e) Reserve requirements. Provision for 
the accumulation of necessary reserves 
over a reasonable period of time will be 
included in the loan documents. 

(1) General obligation or special assess-
ment bonds. Ordinarily, the require-
ments for reserves will be considered to 
have been met if general obligation or 
other bonds which pledge the full faith 
and credit of the political subdivision 
are used, or special assessment bonds 
are used, and if such bonds provide for 
the annual collection of sufficient 
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taxes or assessments to cover debt 
service. 

(2) Other than general obligation or spe-
cial assessment bonds. Each borrower 
will be required to establish and main-
tain reserves sufficient to assure that 
loan installments will be paid on time, 
for emergency maintenance, for exten-
sions to facilities, and for replacement 
of short-lived assets which have a use-
ful life significantly less than the re-
payment period of the loan. Borrowers 
issuing bonds or other evidences of 
debt pledging facility revenues as secu-
rity will plan their debt reserve to pro-
vide for at least one average annual 
loan installment. The debt reserve will 
accumulate at the rate of one-tenth of 
an average annual loan installment 
each year unless prohibited by state 
law. 

(f) Membership authorization. For or-
ganizations other than public bodies, 
the membership will authorize the 
project and its financing. Form RD 
1942–8, ‘‘Resolution of Members or 
Stockholders,’’ may be used for this 
authorization. The approval official 
may accept RUS Bulletin 1780–28, 
‘‘Loan Resolution Security Agree-
ment,’’ without such membership au-
thorization when State statutes and 
the organization’s charter and bylaws 
do not require such authorization; and 

(1) The organization is well estab-
lished and is operating with a sound fi-
nancial base; or 

(2) The members of the organization 
have all signed an enforceable user 
agreement with a penalty clause and 
have made the required meaningful 
user cash contribution. 

(g) Insurance. The purpose of RUS’s 
insurance requirements is to protect 
the government’s financial interest 
based on the facility financed with loan 
funds. It is the responsibility of the ap-
plicant and not that of RUS to assure 
that adequate insurance and fidelity or 
employee dishonesty bond coverage is 
maintained. The requirements below 
apply to all types of coverage deter-
mined necessary. The approval official 
may grant exceptions to normal re-
quirements when appropriate justifica-
tion is provided establishing that it is 
in the best interest of the applicant 
and will not adversely affect the gov-
ernment’s interest. 

(1) Insurance requirements proposed 
by the applicant will be accepted if the 
processing office determines that pro-
posed coverage is adequate to protect 
the government’s financial interest. 
Applicants are encouraged to have 
their attorney, consulting engineer, 
and/or insurance provider(s) review 
proposed types and amounts of cov-
erage, including any deductible provi-
sions. 

(2) The use of deductibles may be al-
lowed by RUS providing the applicant 
has financial resources which would 
likely be adequate to cover potential 
claims requiring payment of the de-
ductible. 

(3) Fidelity or employee dishonesty 
bonds. Applicants will provide coverage 
for all persons who have access to 
funds, including persons working under 
a contract or management agreement. 
Coverage may be provided either for all 
individual positions or persons, or 
through ‘‘blanket’’ coverage providing 
protection for all appropriate employ-
ees. An exception may be granted by 
the approval official when funds relat-
ing to the facility financed are handled 
by another entity and it is determined 
that the entity has adequate coverage 
or the government’s interest would 
otherwise be adequately protected. The 
amount of coverage required by RUS 
will normally approximate the total 
annual debt service requirements for 
the RUS loans. 

(4) Property insurance. Fire and ex-
tended coverage will normally be main-
tained on all structures except as noted 
below. Ordinarily, RUS should be listed 
as mortgagee on the policy when RUS 
has a lien on the property. Normally, 
major items of equipment or machin-
ery located in the insured structures 
must also be covered. Exceptions: 

(i) Reservoirs, pipelines and other 
structures if such structures are not 
normally insured; 

(ii) Subsurface lift stations except for 
the value of electrical and pumping 
equipment therein. 

(5) General liability insurance, in-
cluding vehicular coverage. 

(6) Flood insurance required for fa-
cilities located in special flood-and 
mudslide-prone areas. 
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(7) Worker’s compensation. The bor-
rower will carry worker’s compensa-
tion insurance for employees in accord-
ance with State laws. 

(h) [Reserved] 
(i) The processing office will assure 

that appropriate forms and documents 
listed in RUS Bulletin 1780–6 are com-
plete. Letters of conditions will not be 
issued unless funds are available. 

[62 FR 33478, June 19, 1997, as amended at 63 
FR 68655, Dec. 11, 1998; 64 FR 29946, June 4, 
1999] 

§ 1780.40 [Reserved] 

§ 1780.41 Loan or grant approval. 
(a) The processing office will submit 

the following to the approval official: 
(1) Form RD 1942–45, ‘‘Project Sum-

mary’’; 
(2) Form RD 442–7, ‘‘Operating Budg-

et’’; 
(3) Form RD 442–3, ‘‘Balance Sheet’’ 

or a financial statement or audit that 
includes a balance sheet; 

(4) Form RD 442–14, ‘‘Association 
Project Fund Analysis’’; 

(5) ‘‘Letter of Conditions’’; 
(6) Form RD 1942–46, ‘‘Letter of In-

tent to Meet Conditions’’; 
(7) Form RD 1940–1, ‘‘Request for Ob-

ligation of Funds’’; 
(8) Completed environmental review 

documents including copies of public 
notices and appropriate proof of publi-
cation, if applicable; and 

(9) Grant determination, if applica-
ble. 

(b) Approval and applicant notifica-
tion will be accomplished by mailing to 
the applicant on the obligation date a 
copy of Form RD 1940–1. The date the 
applicant is notified is also the date 
the interest rate at loan approval is es-
tablished. 

[62 FR 33478, June 19, 1997, as amended at 63 
FR 68655, Dec. 11, 1998] 

§ 1780.42 Transfer of obligations. 
An obligation of funds established for 

an applicant may be transferred to a 
different (substituted) applicant pro-
vided: 

(a) The substituted applicant is eligi-
ble and has the authority to receive 
the assistance approved for the original 
applicant; and 

(b) The need, purpose(s) and scope of 
the project for which RUS funds will be 
used remain substantially unchanged. 

§ 1780.43 [Reserved] 

§ 1780.44 Actions prior to loan or grant 
closing or start of construction, 
whichever occurs first. 

(a) Applicants must provide evidence 
of adequate insurance and fidelity or 
employee dishonesty bond coverage. 

(b) Verification of users and other 
funds. In connection with a project 
that involves new users and will be se-
cured by a pledge of user fees or reve-
nues, the processing office will authen-
ticate the number of users. Ordinarily 
each signed user agreement will be re-
viewed and checked for evidence of 
cash contributions. If during the re-
view any indication is received that all 
signed users may not connect to the 
system, there will be such additional 
investigation made as deemed nec-
essary to determine the number of 
users who will connect to the system. 

(c) Initial compliance review. An initial 
compliance review should be completed 
under subpart E of part 1901 of this 
title. 

(d) Applicant contribution. An appli-
cant contributing funds toward the 
project cost shall deposit these funds in 
its project account before start of con-
struction. Project costs paid with ap-
plicant funds prior to the required de-
posit time shall be appropriately ac-
counted for. 

(e) Excess RUS loan and grant funds. If 
there is a significant reduction in 
project cost, the applicant’s funding 
needs will be reassessed. Decreases in 
RUS funds will be based on revised 
project costs and current number of 
users, however, other factors including 
RUS regulations used at the time of 
loan or grant approval will remain the 
same. Obligated loan or grant funds 
not needed to complete the proposed 
project will be deobligated. Any reduc-
tion will be applied to grant funds first. 
In such cases, applicable forms, the let-
ter of conditions, and other items will 
be revised. 

(f) Evidence of and disbursement of 
other funds. Applicants expecting funds 
from other sources for use in com-
pleting projects being partially fi-
nanced with RUS funds will present 
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evidence of the commitment of these 
funds from such other sources. An 
agreement should be reached with all 
funding sources on how funds are to be 
disbursed before the start of construc-
tion. RUS funds will not be used to pre- 
finance funds committed to the project 
from other sources. 

(g) Acquisition of land, easements, 
water rights, and existing facilities. Ap-
plicants are responsible for acquisition 
of all property rights necessary for the 
project and will determine that prices 
paid are reasonable and fair. RUS may 
require an appraisal by an independent 
appraiser or Agency employee. 

(1) Rights-of-way and easements. Appli-
cants will obtain valid, continuous and 
adequate rights-of-way and easements 
needed for the construction, operation, 
and maintenance of the facility. 

(i) The applicant must provide a legal 
opinion relative to the title to rights- 
of-way and easements. Form RD 442–22, 
‘‘Opinion of Counsel Relative to 
Rights-of-Way,’’ may be used. When a 
site is for major structures such as a 
reservoir or pumping station and the 
applicant is able to obtain only a right- 
of-way or easement on such a site rath-
er than a fee simple title, the applicant 
will furnish a title report thereon by 
the applicant’s attorney showing own-
ership of the land and all mortgages or 
other lien defects, restrictions, or en-
cumbrances, if any. 

(ii) For user connections funded by 
RUS, applicants will obtain adequate 
rights to construct and maintain the 
connection line or other facilities lo-
cated on the user’s property. This right 
may be obtained through formal ease-
ment or user agreements. 

(2) Title for land or existing facilities. 
Title to land essential to the successful 
operation of facilities or title to facili-
ties being purchased, must not contain 
any restrictions that will adversely af-
fect the suitability, successful oper-
ation, security value, or transferability 
of the facility. Preliminary and final 
title opinions must be provided by the 
applicant’s attorney. The opinions 
must be in sufficient detail to assess 
marketability of the property. Form 
RD 1927–9, ‘‘Preliminary Title Opin-
ion,’’ and Form RD 1927–10, ‘‘Final 
Title Opinion,’’ may be used to provide 
the required title opinions. 

(i) In lieu of receiving title opinions 
from the applicant’s attorney, the ap-
plicant may use a title insurance com-
pany. If a title insurance company is 
used, the applicant must provide the 
Agency a title insurance binder, dis-
closing all title defects or restrictions, 
and include a commitment to issue a 
title insurance policy. The policy 
should be in an amount at least equal 
to the market value of the property as 
improved. The title insurance binder 
and commitment should be provided to 
the Agency prior to requesting closing 
instructions. The Agency will be pro-
vided a title insurance policy which 
will insure RUS’s interest in the prop-
erty without any title defects or re-
strictions which have not been waived 
by the Agency. 

(ii) The approval official may waive 
title defects or restrictions, such as 
utility easements, that do not ad-
versely affect the suitability, success-
ful operation, security value, or trans-
ferability of the facility. 

(3) Water rights. The following will be 
furnished as applicable: 

(i) A statement by the applicant’s at-
torney regarding the nature of the 
water rights owned or to be acquired 
by the applicant (such as conveyance of 
title, appropriation and decree, appli-
cation and permit, public notice and 
appropriation and use). 

(ii) A copy of a contract with another 
company or municipality to supply 
water; or stock certificates in another 
company which represents the right to 
receive water. 

(4) Lease agreements. Where the right 
of use or control of real property not 
owned by the applicant is essential to 
the successful operation of the facility 
during the life of the loan, such right 
will be evidenced by written agree-
ments or contracts between the owner 
of the property and the applicant. 
Lease agreements shall not contain 
provisions for restricted use of the site 
of facility, forfeiture or summary can-
cellation clauses. Lease agreements 
shall provide for the right to transfer, 
encumber, assign and sub-lease without 
restriction. Lease agreements will or-
dinarily be written for a term at least 
equal to the term of the loan. Such 
lease contracts or agreements will be 
approved by the approval official with 
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the advice and counsel of OGC, as nec-
essary. 

(h) Obtaining loan closing instructions. 
The information required by OGC will 
be transmitted to OGC with request for 
closing instructions. Upon receipt of 
closing instructions, the processing of-
fice will discuss with the applicant and 
its engineer, attorney, and other appro-
priate representatives, the require-
ments contained therein and any ac-
tions necessary to proceed with clos-
ing. State program officials have the 
option to work with OGC to obtain 
waivers for closing instructions in cer-
tain cases. Closing instructions are not 
required for grants. 

§ 1780.45 Loan and grant closing and 
delivery of funds. 

(a) Loan closing. Notes and bonds will 
be completed on the date of loan clos-
ing except for the entry of subsequent 
RUS multiple advances where applica-
ble. The amount of each note will be in 
multiples of not less than $100. The 
amount of each bond will ordinarily be 
in multiples of not less than $1,000. 

(1) Form RD 440–22, ‘‘Promissory 
Note (Association or Organization),’’ 
will ordinarily be used for loans to non-
public bodies. 

(2) RUS Bulletins 1780–27, ‘‘Loan Res-
olution (Public Bodies),’’ or 1780–28, 
‘‘Loan Resolution Security Agree-
ment,’’ will be adopted by public and 
other-than-public bodies. These resolu-
tions supplement other provisions in 
this part. 

(3) Subpart D of this part contains in-
structions for preparation of notes and 
bonds evidencing indebtedness of pub-
lic bodies. 

(b) Loan disbursement. (1) Multiple ad-
vances. Multiple advances will be used 
only for loans in excess of $100,000. Ad-
vances will be made only as needed to 
cover disbursements required by the 
borrower over a 30-day period. 

(i) Subpart D of this part contains in-
structions for making multiple ad-
vances to public bodies. 

(ii) Advances will be requested by the 
borrower in writing. The request 
should be in sufficient amounts to pay 
cost of construction, rights-of-way and 
land, legal, engineering, interest, and 
other expenses as needed. The borrower 
may use Form RD 440–11, ‘‘Estimate of 

Funds Needed for 30 Day Period Com-
mencing XXX,’’ to show the amount of 
funds needed during the 30-day period. 

(2) RUS loan funds obligated for a 
specific purpose, such as the paying of 
interest, but not needed at the time of 
loan closing will remain in the Finance 
Office until needed unless State stat-
utes require all funds to be delivered to 
the borrower at the time of closing. 
Loan funds may be advanced to prepay 
costs under § 1780.9 (e)(2)(iv). If all funds 
must be delivered to the borrower at 
the time of closing to comply with 
State statutes, funds not needed at 
loan closing will be handled as follows: 

(i) Deposited in an appropriate bor-
rower account, such as debt service or 
construction accounts; or 

(ii) Deposited in a joint bank account 
under paragraph (e)(3) of this section. 

(c) Grant closing. RUS Bulletin 1780–12 
‘‘Water or Waste System Grant Agree-
ment’’ of this part will be completed 
and executed in accordance with the 
requirements of grant approval. The 
grant will be considered closed when 
RUS Bulletin 1780–12 has been properly 
executed. Processing or approval offi-
cials are authorized to sign the grant 
agreement on behalf of RUS. For 
grants that supplement RUS loan 
funds, the grant should be closed si-
multaneously with the closing of the 
loan. However, when grant funds will 
be disbursed before loan closing, as pro-
vided in paragraph (d)(1) of this sec-
tion, the grant will be closed not later 
than the delivery date of the first ad-
vance of grant funds. 

(d) Grant disbursements. RUS policy is 
not to disburse grant funds from the 
Treasury until they are actually need-
ed by the applicant. Applicant funds 
will be disbursed before the disbursal of 
any RUS grant funds. RUS loan funds 
will be disbursed before the disbursal of 
any RUS grant funds except when: 

(1) Interim financing of the total es-
timated amount of loan funds needed 
during construction is arranged; and 

(2) All interim funds have been dis-
bursed; and 

(3) RUS grant funds are needed before 
the RUS loan can be closed. 

(e) Use and accountability of funds. (1) 
Arrangements will be agreed upon for 
the prior concurrence by the Agency of 
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the bills or vouchers upon which war-
rants will be drawn. Form RD 402–2, 
‘‘Statement of Deposits and With-
drawals,’’ or similar form will be used 
by the Agency to monitor funds. Peri-
odic reviews of these accounts shall be 
made by the Agency. 

(2) Pledge of collateral for grants to 
nonprofit organizations. Grant funds 
must be deposited in a bank with Fed-
eral Deposit Insurance Corporation 
(FDIC) insurance coverage. Also, if the 
balance in the account containing 
grant funds exceeds the FDIC insur-
ance coverage, the excess amount must 
be collaterally secured. The pledge of 
collateral for the excess will be in ac-
cordance with Treasury Circular 176. 

(3) Joint RUS/borrower bank account. 
RUS funds and any funds furnished by 
the borrower including contributions 
to purchase major items of equipment, 
machinery, and furnishings will be de-
posited in a joint RUS/borrower bank 
account if determined necessary by the 
approval official. When RUS has a 
Memorandum of Understanding with 
another agency that provides for the 
use of joint RUS/borrower accounts, or 
when RUS is the primary source of 
funds for a project and has determined 
that the use of a joint RUS/borrower 
bank account is necessary, project 
funds from other sources may also be 
deposited in the joint bank account. 
RUS shall not be accountable to the 
source of the other funds nor shall RUS 
undertake responsibility to administer 
the funding program of the other enti-
ty. Joint RUS/borrower bank accounts 
should not be used for funds advanced 
by an interim lender. When funds ex-
ceeds the FDIC insurance coverage, the 
excess must have a pledge of collateral 
in accordance with Treasury Circular 
176. 

(4) Payment for project costs. Project 
costs will be monitored by the RUS 
processing office. Invoices will be ap-
proved by the borrower and their engi-
neer, as appropriate, and submitted to 
the processing office for concurrence. 
The review and acceptance of project 
costs, including construction pay esti-
mates, by RUS does not attest to the 
correctness of the amounts, the quan-
tities shown or that the work has been 
performed under the terms of the 
agreements or contracts. 

(f) Use of remaining funds. Funds re-
maining after all costs incident to the 
basic project have been paid or pro-
vided for will not include applicant 
contributions. Funds remaining, may 
be considered in direct proportion to 
the amounts obtained from each 
source. Remaining funds will be han-
dled as follows: 

(1) Remaining funds may be used for 
eligible loan or grant purposes, pro-
vided the use will not result in major 
changes to the facility(s) and the pur-
pose of the loan and grant remains the 
same; 

(2) RUS loan funds that are not need-
ed will be applied as an extra payment 
on the RUS indebtedness unless other 
disposition is required by the bond or-
dinance, resolution, or State statute; 
and 

(3) Grant funds not expended under 
paragraph (f)(1) of this section will be 
canceled. Prior to the actual cancella-
tion, the borrower, its attorney and its 
engineer will be notified of RUS’s in-
tent to cancel the remaining funds. 
The applicant will be given appropriate 
appeal rights. 

(g) Post review of loan closing. In order 
to determine that the loan has been 
properly closed the loan docket will be 
reviewed by OGC. The State program 
official has the option to consult with 
OGC to obtain waivers of this review. 

[62 FR 33478, June 19, 1997, as amended at 64 
FR 29946, June 4, 1999] 

§ 1780.46 [Reserved] 

§ 1780.47 Borrower accounting meth-
ods, management reporting and au-
dits. 

(a) Borrowers are required to provide 
RUS an annual audit or financial state-
ments. 

(b) Method of accounting and prepara-
tion of financial statements. Annual or-
ganization-wide financial statements 
must be prepared on the accrual basis 
of accounting, in accordance with gen-
erally accepted accounting principles 
(GAAP), unless State statutes or regu-
latory agencies provide otherwise, or 
an exception is granted by the Agency. 
An organization may maintain its ac-
counting records on a basis other than 
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accrual accounting, and make the nec-
essary adjustments so that annual fi-
nancial statements are presented on 
the accrual basis. 

(c) Record retention. Each borrower 
shall retain all records, books, and sup-
porting material for 3 years after the 
issuance of the audit or management 
reports. Upon request, this material 
will be made available to RUS, Office 
of the Inspector General (OIG), United 
States Department of Agriculture 
(USDA), the Comptroller General, or to 
their assignees. 

(d) Audits. All audits are to be per-
formed in accordance with the latest 
revision of the generally accepted gov-
ernment auditing standards (GAGAS), 
developed by the Comptroller General 
of the United States. In addition, the 
audits are also to be performed in ac-
cordance with various Office of Man-
agement and Budget (OMB) Circulars. 
The type of audit each borrower is re-
quired to submit will be designated by 
RUS. Further guidance on preparing an 
acceptable audit can be obtained from 
RUS. It is not intended that audits re-
quired by this part be separate and 
apart from audits performed in accord-
ance with State and local laws. To the 
extent feasible, the audit work should 
be done in conjunction with those au-
dits. Audits shall be annual unless oth-
erwise prohibited and supplied to the 
processing office as soon as possible 
but in no event later than 150 days fol-
lowing the period covered by the audit. 
OMB Circulars are available in any 
USDA/RUS office. 

(e) Borrowers exempt from audits. All 
borrowers who are exempt from audits, 
will, within 60 days following the end 
of each fiscal year, furnish the RUS 
with annual financial statements, con-
sisting of a verification of the organi-
zation’s balance sheet and statement of 
income and expense by an appropriate 
official of the organization. Forms RD 
442–2, ‘‘Statement of Budget, Income 
and Equity,’’ and 442–3 may be used. 

(f) Management reports. These reports 
will furnish management with a means 
of evaluating prior decisions and serve 
as a basis for planning future oper-
ations and financial strategies. In 
those cases where revenues from mul-
tiple sources are pledged as security for 
an RUS loan, two reports will be re-

quired; one for the project being fi-
nanced by RUS and one combining the 
entire operation of the borrower. In 
those cases where RUS loans are se-
cured by general obligation bonds or 
assessments and the borrower com-
bines revenues from all sources, one 
management report combining all such 
revenues is acceptable. The following 
management data will be submitted by 
the borrower to the processing office. 
These reports at a minimum will in-
clude a balance sheet and income and 
expense statement. 

(1) Quarterly reports. A quarterly 
management report will be required for 
the first year for new borrowers and for 
all borrowers experiencing financial or 
management problems for one year 
from the date problems were noted. If 
the borrower’s account is current at 
the end of the year, the processing of-
fice may waive the required reports. 

(2) Annual management reports. Prior 
to the beginning of each fiscal year the 
following will be submitted to the 
processing office. (If Form RD 442–2 is 
used as the annual management report, 
enter data in column three only of 
Schedule 1, and complete all of Sched-
ule 2.) 

(i) Two copies of the management re-
ports and proposed ‘‘Annual Budget’’. 

(ii) Financial information may be re-
ported on Form RD 442–2 which in-
cludes Schedule 1, ‘‘Statement of Budg-
et, Income and Equity’’ and Schedule 2, 
‘‘Projected Cash Flow’’ or information 
in similar format. 

(iii) A copy of the rate schedule in ef-
fect at the time of submission. 

(g) Substitute for management reports. 
When RUS loans are secured by the 
general obligation of the public body or 
tax assessments which total 100 per-
cent of the debt service requirements, 
the State program official may author-
ize an annual audit to substitute for 
other management reports if the audit 
is received within 150 days following 
the period covered by the audit. 

§ 1780.48 Regional commission grants. 
Grants are sometimes made by re-

gional commissions for projects eligi-
ble for RUS assistance. RUS has agreed 
to administer such funds in a manner 
similar to administering RUS assist-
ance. 
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(a) When RUS has funds in the 
project, no charge will be made for ad-
ministering regional commission 
funds. 

(b) When RUS has no loan or grant 
funds in the project, an administrative 
charge will be made pursuant to the 
Economy Act of 1932 (31 U.C.S. 1535). A 
fee of 5 percent of the first $100,000 of a 
regional commission grant and 1 per-
cent of any amount over $100,000 will be 
paid to RUS by the commission. 

(1) Appalachian Regional Commission 
(ARC). RUS Bulletin 1780–23 will be fol-
lowed in determining the responsibil-
ities of RUS. The ARC Federal Co- 
chairman and the State program offi-
cial will provide each other with the 
necessary notification and certifi-
cation. 

(2) Other regional commissions. Title V 
of the Public Works and Economic De-
velopment Act of 1965 (42 U.S.C. 3121 et 
seq.) authorizes other commissions 
similar to ARC. RUS Bulletin 1780–23 
will be used to develop a separate 
project management agreement be-
tween RUS and the commission for 
each project. The agreement should be 
prepared by the State program official 
as soon as notification is received that 
a commission grant will be made and 
the amount is confirmed. 

(c) Regional commission grants 
should be obligated as soon as possible 
in accordance with § 1780.41, except that 
the announcement procedure referred 
to in RUS Staff Instruction 1780–2 is 
not applicable. Regional commission 
grants will be disbursed from the Fi-
nance Office in the same manner as 
RUS funds. 

[62 FR 33478, June 19, 1997, as amended at 64 
FR 29946, June 4, 1999] 

§ 1780.49 Rural or Native Alaskan vil-
lages. 

(a) General. (1) This section contains 
regulations for providing grants to 
remedy the dire sanitation conditions 
in rural Alaskan villages using funds 
specifically made available for this 
purpose. 

(2) Unless specifically modified by 
this section, grants will be made, proc-
essed, and serviced in accordance with 
this subpart. 

(b) Definitions—(1) Dire sanitation con-
dition. For the purpose of this section a 
dire sanitation condition exists where: 

(i) Recurring instances of a water-
borne communicable disease have been 
documented; or 

(ii) No community-wide water and 
sewer system exists and individual 
residents must haul water to or human 
waste from their homes and/or use pit 
privies. 

(2) Rural or Native Alaskan village. A 
rural or Native Alaskan community 
which meets the definition of a village 
under State statutes and does not have 
a population in excess of 10,000 inhab-
itants, according to the latest decen-
nial Census of the United States. 

(c) Eligibility. (1) The applicant must 
be a rural or Native Alaskan village. 

(2) The median household income of 
the village cannot exceed 110 percent of 
the statewide nonmetropolitan house-
hold income. 

(3) A dire sanitation condition must 
exist in the village. 

(4) The applicant must obtain 25 per-
cent of project development costs from 
State or local contributions. The local 
contribution can be from loan funds 
authorized under this part. 

(d) Grant amount. Grants will be made 
for up to 75 percent of the project de-
velopment costs. 

(e) Use of funds. Grant funds can be 
used to pay reasonable costs associated 
with providing potable water or waste 
disposal services to residents of rural 
or Native Alaskan villages. 

(f) Construction. (1) If the State of 
Alaska is contributing to the project 
costs, the project does not have to 
meet the construction requirements of 
this subpart. 

(2) If a loan is made in accordance 
with this part for part of the local con-
tribution, all of the requirements of 
this part apply. 

[62 FR 33478, June 19, 1997, as amended at 64 
FR 29946, June 4, 1999] 
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§§ 1780.50–1780.52 [Reserved] 

Subpart C—Planning, Designing, 
Bidding, Contracting, Con-
structing and Inspections 

§ 1780.53 General. 

This subpart is specifically designed 
for use by owners including the profes-
sional or technical consultants or 
agents who provide assistance and 
services such as engineering, environ-
mental, inspection, financial, legal or 
other services related to planning, de-
signing, bidding, contracting, and con-
structing water and waste disposal fa-
cilities. These procedures do not re-
lieve the owner of the contractual obli-
gations that arise from the procure-
ment of these services. For this sub-
part, an owner is defined as an appli-
cant, borrower, or grantee. 

§ 1780.54 Technical services. 

Owners are responsible for providing 
the engineering, architect and environ-
mental services necessary for planning, 
designing, bidding, contracting, in-
specting, and constructing their facili-
ties. Services may be provided by the 
owner’s ‘‘in house’’ engineer or archi-
tect or through contract, subject to 
Agency concurrence. Engineers and ar-
chitects must be licensed in the State 
where the facility is to be constructed. 

§ 1780.55 Preliminary engineering re-
ports and Environmental Reports. 

Preliminary engineering reports 
(PERs) must conform to customary 
professional standards. PER guidelines 
for water, sanitary sewer, solid waste, 
and storm sewer are available from the 
Agency. Environmental Reports must 
meet the policies and intent of the Na-
tional Environmental Policy Act and 
RUS procedures. Guidelines for pre-
paring Environmental Reports are 
available in RUS Bulletin 1794A–602. 

[64 FR 29946, June 4, 1999] 

§ 1780.56 [Reserved] 

§ 1780.57 Design policies. 

Facilities financed by the Agency 
will be designed and constructed in ac-
cordance with sound engineering prac-

tices, and must meet the requirements 
of Federal, State and local agencies. 

(a) Environmental review. Facilities fi-
nanced by the Agency must undergo an 
environmental impact analysis in ac-
cordance with the National Environ-
mental Policy Act and RUS proce-
dures. Facility planning and design 
must not only be responsive to the 
owner’s needs but must consider the 
environmental consequences of the 
proposed project. Facility design shall 
incorporate and integrate, where prac-
ticable, mitigation measures that 
avoid or minimize adverse environ-
mental impacts. Environmental re-
views serve as a means of assessing en-
vironmental impacts of project pro-
posals, rather than justifying decisions 
already made. Applicants may not take 
any action on a project proposal that 
will have an adverse environmental im-
pact or limit the choice of reasonable 
project alternatives being reviewed 
prior to the completion of the Agency’s 
environmental review. 

(b) Architectural barriers. All facilities 
intended for or accessible to the public 
or in which physically handicapped 
persons may be employed must be de-
veloped in compliance with the Archi-
tectural Barriers Act of 1968 (42 U.S.C. 
4151 et seq.) as implemented by 41 CFR 
101–19.6, section 504 of the Rehabilita-
tion Act of 1973 (42 U.S.C 1474 et seq.) as 
implemented by 7 CFR parts 15 and 15b, 
and Titles II and III of the Americans 
with Disabilities Act of 1990 (42 U.S.C. 
12101 et seq.). 

(c) Energy/environment. Facility de-
sign should consider cost effective en-
ergy-efficient and environmentally- 
sound products and services. 

(d) Fire protection. Water facilities 
should have sufficient capacity to pro-
vide reasonable fire protection to the 
extent practicable. 

(e) Growth capacity. Facilities should 
have sufficient capacity to provide for 
reasonable growth to the extent prac-
ticable. 

(f) Water conservation. Owners are en-
couraged, when economically feasible, 
to incorporate water conservation 
practices into a facility’s design. For 
existing water systems, evidence must 
be provided showing that the distribu-
tion system water losses do not exceed 
reasonable levels. 
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(g) Conformity with State drinking 
water standards. No funds shall be made 
available under this part for a water 
system unless the Agency determines 
that the water system will make sig-
nificant progress toward meeting the 
standards established under title XIV 
of the Public Health Service Act (com-
monly known as the ‘Safe Drinking 
Water Act’) (42 U.S.C. 300f et seq.). 

(h) Conformity with Federal and State 
water pollution control standards. No 
funds shall be made available under 
this part for a water treatment dis-
charge or waste disposal system unless 
the Agency determines that the efflu-
ent from the system conforms with ap-
plicable Federal and State water pollu-
tion control standards. 

(i) Combined sewers. New combined 
sanitary and storm water sewer facili-
ties will not be financed by the Agency. 
Extensions to existing combined sys-
tems can only be financed when sepa-
rate systems are impractical. 

(j) Dam safety. Projects involving any 
artificial barrier which impounds or di-
verts water, or the rehabilitation or 
improvement of such a barrier, must 
comply with the provisions for dam 
safety as set forth in the Federal 
Guidelines for Dam Safety (Govern-
ment Printing Office stock No. 041–001– 
00187–5, Superintendent of Documents, 
Attn: New Orders, P.O. Box 371954, 
Pittsburgh, PA 15250–7954) as prepared 
by the Federal Coordinating Council 
for Science, Engineering and Tech-
nology. 

(k) Pipe. All pipe used shall meet cur-
rent American Society for Testing Ma-
terials (ASTM) or American Water 
Works Association (AWWA) standards. 

(l) Water system testing. For new water 
systems or extensions to existing water 
systems, leakage shall not exceed lim-
its set by either ASTM or AWWA 
whichever is the more stringent. 

(m) Metering devices. Water facilities 
financed by the Agency will have me-
tering devices for each connection. An 
exception to this requirement may be 
granted by the State program official 
when the owner demonstrates that in-
stallation of metering devices would be 
a significant economic detriment and 
that environmental considerations 
would not be adversely affected by not 
installing such devices. Sanitary sewer 

projects should incorporate water sys-
tem metering devices whenever prac-
ticable. 

(n) Economical service. The facility’s 
design must provide the most economi-
cal service practicable. 

(o) Seismic safety. All new structures, 
fully or partially enclosed, used or in-
tended for sheltering persons or prop-
erty will be designed with appropriate 
seismic safety provisions in compliance 
with the Earthquake Hazards Reduc-
tion Act of 1977 (42 U.S.C. 7701 et seq.), 
and Executive Order 12699, Seismic 
Safety of Federal and Federally As-
sisted or Regulated New Building Con-
struction (3 CFR, 1990 Comp., p. 269). 
Designs of components essential for 
system operation and substantial reha-
bilitation of structures that are used 
for sheltering persons or property 
should incorporate seismic safety pro-
visions to the extent practicable. RUS 
implementing regulations for seismic 
safety are in 7 CFR part 1972, subpart 
C. 

[62 FR 33478, June 19, 1997, as amended at 63 
FR 68655, Dec. 11, 1998; 64 FR 29946, June 4, 
1999] 

§§ 1780.58–1780.60 [Reserved] 

§ 1780.61 Construction contracts. 
Contract documents must be suffi-

ciently descriptive and legally binding 
in order to accomplish the work as eco-
nomically and expeditiously as pos-
sible. 

(a) Standard construction contract doc-
uments. If the construction contract 
documents utilized are not in the for-
mat previously approved by the Agen-
cy, OGC’s review of the construction 
contract documents will be obtained 
prior to their use. 

(b) Contract review and concurrence. 
The owner’s attorney will review the 
executed contract documents, includ-
ing performance and payment bonds, 
and will certify that they are adequate, 
and that the persons executing these 
documents have been properly author-
ized to do so. The contract documents, 
engineer’s recommendation for award, 
and bid tabulation sheets will be for-
warded to the Agency for concurrence 
prior to awarding the contract. All 
contracts will contain a provision that 
they are not effective until they have 
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been concurred in by the Agency. The 
State program official or designee is 
responsible for concurring in construc-
tion contracts with the legal advice 
and guidance of the OGC when nec-
essary. 

§ 1780.62 Utility purchase contracts. 
Applicants proposing to purchase 

water or other utility service from pri-
vate or public sources shall have writ-
ten contracts for supply or service 
which are reviewed and concurred in by 
the Agency. To the extent practical, 
the Agency review and concurrence of 
such contracts should take place prior 
to their execution by the owner. OGC 
advice and guidance may be requested. 
Form RD 442–30, ‘‘Water Purchase Con-
tract,’’ may be used when appropriate. 
If the Agency loan will be repaid from 
system revenues, the contract will be 
pledged to the Agency as part of the se-
curity for the loan. Such contracts 
will: 

(a) Include a commitment by the sup-
plier to furnish, at a specified point, an 
adequate quantity of water or other 
service and provide that, in case of 
shortages, all of the supplier’s users 
will proportionately share shortages. 

(b) Set out the ownership and main-
tenance responsibilities of the respec-
tive parties including the master meter 
if a meter is installed at the point of 
delivery. 

(c) Specify the initial rates and pro-
vide a type of escalator clause which 
will permit rates for the association to 
be raised or lowered proportionately as 
certain specified rates for the sup-
plier’s regular customers are raised or 
lowered. Provisions may be made for 
altering rates in accordance with the 
decisions of the appropriate State 
agency which may have regulatory au-
thority. 

(d) Cover period of time which is at 
least equal to the repayment period of 
the loan. State program officials may 
approve contracts for shorter periods of 
time if the supplier cannot legally con-
tract for such period, or if the owner 
and supplier find it impossible or im-
practical to negotiate a contract for 
the maximum period permissible under 
State law, provided: 

(1) The supplier is subject to regula-
tions of the Federal Energy Regulatory 

Commission or other Federal or State 
agency whose jurisdiction can be ex-
pected to prevent unwarranted curtail-
ment of supply; or 

(2) The contract contains adequate 
provisions for renewal; or 

(3) A determination is made that in 
the event the contract is terminated, 
there are or will be other adequate 
sources available to the owner that can 
feasibly be developed or purchased. 

(e) Set out in detail the amount of 
connection or demand charges, if any, 
to be made by the supplier as a condi-
tion to making the service available to 
the owner. However, the payment of 
such charges from loan funds shall not 
be approved unless the Agency deter-
mines that it is more feasible and eco-
nomical for the owner to pay such a 
connection charge than it is for the 
owner to provide the necessary supply 
by other means. 

(f) Provide for a pledge of the con-
tract to the Agency as part of the secu-
rity for the loan. 

(g) Not contain provisions for: 
(1) Construction of facilities which 

will be owned by the supplier. This 
does not preclude the use of money 
paid as a connection charge for con-
struction to be done by the supplier. 

(2) Options for the future sale or 
transfer. This does not preclude an 
agreement recognizing that the sup-
plier and owner may at some future 
date agree to a sale of all or a portion 
of the facility. 

(h) If it is impossible to obtain a firm 
commitment for either an adequate 
quantity or sharing shortages propor-
tionately, a contract may be executed 
and concurred in provided adequate 
evidence is furnished to enable the 
Agency to make a determination that 
the supplier has adequate supply and/or 
treatment facilities to furnish its other 
users and the applicant for the foresee-
able future; and: 

(1) The supplier is subject to regula-
tions of the Federal Energy Regulatory 
Commission or other Federal or State 
agency whose jurisdiction can be ex-
pected to prevent unwarranted curtail-
ment of supply; or 

(2) A suitable alternative supply 
could be arranged within the repay-
ment ability of the borrower if it 
should become necessary; or 
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(3) Concurrence in the proposed con-
tract is obtained from the National Of-
fice. 

§ 1780.63 Sewage treatment and bulk 
water sales contracts. 

Owners entering into agreements 
with private or public parties to treat 
sewage or supply bulk water shall have 
written contracts for such service and 
all such contracts shall be subject to 
the Agency concurrence. Section 
1780.62 should be used as a guide to pre-
pare such contracts. 

§§ 1780.64–1780.66 [Reserved] 

§ 1780.67 Performing construction. 
Owners are encouraged to accomplish 

construction through contracts with 
qualified contractors. Owners may ac-
complish construction by using their 
own personnel and equipment provided 
the owners possess the necessary skills, 
abilities and resources to perform the 
work and provided a licensed engineer 
prepares design drawings and specifica-
tions and inspects construction and 
furnishes inspection reports as required 
by § 1780.76. Inspection services may be 
provided by individuals as approved by 
the State staff engineer. Payments for 
construction will be handled under 
§ 1780.76(e). 

§ 1780.68 Owner’s contractual respon-
sibility. 

This part does not relieve the owner 
of any responsibilities under its con-
tract. The owner is responsible for the 
settlement of all contractual and ad-
ministrative issues arising out of pro-
curement entered into in support of a 
loan or grant. These include, but are 
not limited to: source evaluation, pro-
tests, disputes, and claims. Matters 
concerning violation of laws are to be 
referred to the applicable local, State, 
or Federal authority. 

§ 1780.69 [Reserved] 

§ 1780.70 Owner’s procurement regula-
tions. 

Owner’s procurement requirements 
must comply with the following stand-
ards: 

(a) Code of conduct. Owners shall 
maintain a written code or standards 
of conduct which shall govern the per-

formance of their officers, employees 
or agents engaged in the award and ad-
ministration of contracts supported by 
Agency funds. No employee, officer or 
agent of the owner shall participate in 
the selection, award, or administration 
of a contract supported by Agency 
funds if a conflict of interest, real or 
apparent, would be involved. Examples 
of such conflicts would arise when: the 
employee, officer or agent; any mem-
ber of their immediate family; their 
partner; or an organization which em-
ploys, or is about to employ, any of the 
above; has a financial or other interest 
in the firm selected for the award. 

(1) The owner’s officers, employees or 
agents shall neither solicit nor accept 
gratuities, favors or anything of mone-
tary value from contractors, potential 
contractors, or parties to subagree-
ments. 

(2) To the extent permitted by State 
or local law or regulations, the owner’s 
standards of conduct shall provide for 
penalties, sanctions, or other discipli-
nary actions for violations of such 
standards by the owner’s officers, em-
ployees, agents, or by contractors or 
their agents. 

(b) Maximum open and free competi-
tion. All procurement transactions, re-
gardless of whether by sealed bids or by 
negotiation and without regard to dol-
lar value, shall be conducted in a man-
ner that provides maximum open and 
free competition. Procurement proce-
dures shall not restrict or eliminate 
competition. Examples of what are 
considered to be restrictive of competi-
tion include, but are not limited to: 
placing unreasonable requirements on 
firms in order for them to qualify to do 
business; noncompetitive practices be-
tween firms; organizational conflicts of 
interest; and unnecessary experience 
and bonding requirements. In speci-
fying materials, the owner and its con-
sultant will consider all materials nor-
mally suitable for the project commen-
surate with sound engineering prac-
tices and project requirements. The 
Agency shall consider fully any rec-
ommendation made by the owner con-
cerning the technical design and choice 
of materials to be used for a facility. If 
the Agency determines that a design or 
material, other than those that were 
recommended should be considered by 
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including them in the procurement 
process as an acceptable design or ma-
terial in the water or waste disposal fa-
cility, the Agency shall provide such 
owner with a comprehensive justifica-
tion for such a determination. The jus-
tification will be documented in writ-
ing. 

(c) Owner’s review. Proposed procure-
ment actions shall be reviewed by the 
owner’s officials to avoid the purchase 
of unnecessary or duplicate items. Con-
sideration should be given to consolida-
tion or separation of procurement 
items to obtain a more economical pur-
chase. Where appropriate, an analysis 
shall be made of lease versus purchase 
alternatives, and any other appropriate 
analysis to determine which approach 
would be the most economical. To fos-
ter greater economy and efficiency, 
owners are encouraged to enter into 
State and local intergovernmental 
agreements for procurement or use of 
common goods and services. 

(d) Solicitation of offers, whether by 
competitive sealed bid or competitive 
negotiation, shall: 

(1) Incorporate a clear and accurate 
description of the technical require-
ments for the material, product or 
service to be procured. When it is im-
practical or uneconomical to make a 
clear and accurate description of the 
technical requirements, a ‘‘brand name 
or equal’’ description may be used to 
define the performance or other salient 
requirements of a procurement. The 
specific feature of the name brands 
which must be met by the offeror shall 
be clearly stated; and 

(2) Clearly specify all requirements 
which offerors must fulfill and all 
other factors to be used in evaluating 
bids or proposals. 

(e) Affirmative steps should be taken 
to assure that small, minority, and 
women businesses are utilized when 
possible as sources of supplies, equip-
ment, construction and services. 

(f) Contract pricing. Cost plus a per-
centage of cost method of contracting 
shall not be used. 

(g) Unacceptable bidders. The fol-
lowing will not be allowed to bid on, or 
negotiate for, a contract or sub-
contract related to the construction of 
the project: 

(1) An engineer as an individual or 
firm who has prepared plans and speci-
fications or who will be responsible for 
monitoring the construction; 

(2) Any firm or corporation in which 
the owner’s engineer is an officer, em-
ployee, or holds or controls a substan-
tial interest; 

(3) The governing body’s officers, em-
ployees, or agents; 

(4) Any member of the immediate 
family or partners in the entities re-
ferred to in paragraphs (g)(1), (g)(2) or 
(g)(3) of this section; or 

(5) An organization which employs, 
or is about to employ, any person in 
the entities referred to in paragraphs 
(g)(1), (g)(2), (g)(3) or (g)(4) of this sec-
tion. 

(h) Contract award. Contracts shall be 
made only with responsible parties pos-
sessing the potential ability to perform 
successfully under the terms and condi-
tions of a proposed procurement. Con-
sideration shall include but not be lim-
ited to matters such as integrity, 
record of past performance, financial 
and technical resources, and accessi-
bility to other necessary resources. 
Contracts shall not be made with par-
ties who are suspended or debarred by 
any Agency of the United States Gov-
ernment. 

§ 1780.71 [Reserved] 

§ 1780.72 Procurement methods. 
Procurement shall be made by one of 

the following methods: Small purchase 
procedures; competitive sealed bids 
(formal advertising); competitive nego-
tiation; or noncompetitive negotiation. 
Competitive sealed bids (formal adver-
tising) is the preferred procurement 
method for construction contracts. 

(a) Small purchase procedures. Small 
purchase procedures are those rel-
atively simple and informal procure-
ment methods that are sound and ap-
propriate for a procurement of services, 
supplies or other property, costing in 
the aggregate not more than $100,000. If 
small purchase procedures are used for 
a procurement, written price or rate 
quotations shall be requested from at 
least three qualified sources. 

(b) Competitive sealed bids. In competi-
tive sealed bids (formal advertising), 
an invitation for sealed bids is publicly 
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advertised and a firm-fixed-price con-
tract (lump sum or unit price) is 
awarded to the responsible bidder 
whose bid, conforming with all the ma-
terial terms and conditions of the invi-
tation for bids, is lowest, price and 
other factors considered. When using 
this method the following shall apply: 

(1) The invitation for bids shall be 
publicly advertised at a sufficient time 
prior to the date set for opening of 
bids. The invitation shall comply with 
the requirements in § 1780.70(d). Bids 
shall be solicited from an adequate 
number of qualified sources; 

(2) All bids shall be opened publicly 
at the time and place stated in the in-
vitation for bids; 

(3) A firm-fixed-price contract award 
shall be made by written notice to that 
responsible bidder whose bid, con-
forming to the invitation for bids, is 
lowest. When specified in the bidding 
documents, factors such as discounts 
and transportation costs shall be con-
sidered in determining which bid is 
lowest; and 

(4) Any or all bids may be rejected by 
the owner when it is in its best inter-
est. 

(c) Competitive negotiation. In com-
petitive negotiations, proposals are re-
quested from a number of sources and 
the Request for Proposal is publicized. 
Negotiations are normally conducted 
with more than one of the sources sub-
mitting offers. Competitive negotia-
tion may be used if conditions are not 
appropriate for the use of formal adver-
tising and where discussions and bar-
gaining with a view to reaching agree-
ment on the technical quality, price, 
other terms of the proposed contract 
and specifications may be necessary. If 
competitive negotiation is used for a 
procurement, the following require-
ments shall apply: 

(1) Proposals shall be solicited from 
an adequate number of qualified 
sources to permit reasonable competi-
tion consistent with the nature and re-
quirements of the Procurement. The 
Request for Proposal shall be pub-
licized and reasonable requests by 
other sources to compete shall be hon-
ored to the maximum extent prac-
ticable; 

(2) The Request for Proposal shall 
identify all significant evaluation fac-
tors and their relative importance; 

(3) The owner shall provide mecha-
nisms for technical evaluation of the 
proposals received, determination of 
responsible offerors for the purpose of 
written or oral discussions, and selec-
tion for contract award; and 

(4) Award may be made to the respon-
sible offeror whose proposal will be 
most advantageous to the owner. Un-
successful offerors should be promptly 
notified. 

(d) Noncompetitive negotiation. Non-
competitive negotiation is procure-
ment through solicitation of a proposal 
from only one source, or after solicita-
tion of a number of sources, competi-
tion is determined inadequate. Non-
competitive negotiation may be used 
when the award of a contract is not 
feasible under small purchase or com-
petitive sealed bids. Circumstances 
under which a contract may be award-
ed by noncompetitive negotiations are 
limited to the following: 

(1) The item is available only from a 
single source; or 

(2) There exists a public exigency or 
emergency and the urgency for the re-
quirement will not permit a delay inci-
dent to competitive solicitation; or 

(3) After solicitation of a number of 
sources, competition is determined in-
adequate; or 

(4) No acceptable bids have been re-
ceived after formal advertising; or 

(5) The procurement is for profes-
sional services; or 

(6) The aggregate amount does not 
exceed $100,000. 

§ 1780.73 [Reserved] 

§ 1780.74 Contracts awarded prior to 
applications. 

Owners awarding construction or 
other procurement contracts prior to 
filing an application, must provide evi-
dence that is satisfactory to the Agen-
cy that the contract was entered into 
without intent to circumvent the re-
quirements of Agency regulations. 

(a) Modifications. The contract shall 
be modified to conform with the provi-
sions of this part. Where this is not 
possible, modifications will be made to 
the extent practicable and, as a min-
imum, the contract must comply with 
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all State and local laws and regula-
tions as well as statutory requirements 
and executive orders related to the 
Agency financing. When all construc-
tion is complete and it is impracticable 
to modify the contracts, the owner 
must provide the certification required 
by paragraph (c) of this section. 

(b) Consultant’s certification. Provide a 
certification by an engineer, licensed 
in the State where the facility is con-
structed, that any construction per-
formed complies fully with the plans 
and specifications. 

(c) Owner’s certification. Provide a 
certification by the owner that the 
contractor has complied with applica-
ble statutory and executive require-
ments related to Agency financing for 
construction already performed. 

§ 1780.75 Contract provisions. 
In addition to provisions required for 

a valid and legally binding contract, 
any recipient of Agency funds shall in-
clude the following contract provisions 
in all contracts. 

(a) Remedies. Contracts other than 
small purchases shall contain provi-
sions or conditions which will allow for 
administrative, contractual, or legal 
remedies in instances where contrac-
tors violate or breach contract terms, 
and provide for such sanctions and pen-
alties as may be appropriate. A real-
istic liquidated damage provision 
should be included in all contracts for 
construction. 

(b) Termination. All contracts exceed-
ing $10,000, shall contain suitable provi-
sions for termination by the owner in-
cluding the manner by which it will be 
effected and the basis for settlement. 
In addition, such contracts shall de-
scribe conditions under which the con-
tract may be terminated for default as 
well as conditions where the contract 
may be terminated because of cir-
cumstances beyond the control of the 
contractor. 

(c) Surety. In all contracts for con-
struction or facility improvements ex-
ceeding $100,000, the owner shall re-
quire bonds or cash deposit in escrow 
assuring performance and payment 
each in the amount of 100 percent of 
the contract cost. The surety will be in 
the form of performance bonds and 
payment bonds. For contracts of lesser 

amounts, the owner may require sur-
ety. When a surety is not provided, 
contractors will furnish evidence of 
payment in full for all materials, labor, 
and any other items procured under 
the contract. Form RD 1924–10, ‘‘Re-
lease by Claimants,’’ and Form RD 
1924–9, ‘‘Certificate of Contractor’s Re-
lease,’’ may be used for this purpose. 
Companies providing performance 
bonds and payment bonds must hold a 
certificate of authority as an accept-
able surety on Federal bonds as listed 
in Treasury Circular 570 as amended 
and the surety must be listed as having 
a license to do business in the State 
where the facility is located. 

(d) Equal employment opportunity. All 
contracts awarded in excess of $10,000 
by owners shall contain a provision re-
quiring compliance with Executive 
Order 11246 (3 CFR, 1966 Comp., p.339), 
entitled, ‘‘Equal Employment Oppor-
tunity,’’ as amended by Executive 
Order 11375 (3 CFR, 1968 Comp., p. 321), 
and as supplemented by Department of 
Labor regulations 41 CFR chapter 60. 

(e) Anti-kickback. All contracts for 
construction shall include a provision 
for compliance with the Copeland 
‘‘Anti-Kickback’’ Act (18 U.S.C. 874). 
This Act provides that each contractor 
shall be prohibited from inducing, by 
any means, any person employed in the 
construction, completion, or repair of 
public work, to give up any part of the 
compensation to which they are other-
wise entitled. The owner shall report 
suspected or reported violations to the 
Agency. 

(f) Records. All negotiated contracts 
(except those of $10,000 or less) awarded 
by owners shall include a provision to 
the effect that the owner, the Agency, 
the Comptroller General of the United 
States, or any of their duly authorized 
representatives, shall have access to 
any books, documents, papers, and 
records of the contractor which are di-
rectly pertinent to a specific Federal 
loan or grant program for the purpose 
of making audits, examinations, ex-
cerpts, and transcriptions. Owners 
shall require contractors to maintain 
all required records for 3 years after 
making final payment and all other 
pending matters are closed. 

(g) State energy conservation plan. 
Contracts shall incorporate mandatory 

VerDate Aug<31>2005 04:15 Jan 31, 2006 Jkt 208022 PO 00000 Frm 01127 Fmt 8010 Sfmt 8010 Y:\SGML\208022.XXX 208022



1118 

7 CFR Ch. XVII (1–1–06 Edition) § 1780.76 

standards and policies relating to en-
ergy efficiency which are contained in 
the State energy conservation plan 
issued in compliance with the Energy 
Policy and Conservation Act (42 U.S.C. 
6201). 

(h) Change orders. The construction 
contract shall require that all contract 
change orders be concurred in by the 
Agency. 

(i) Agency concurrence. All contracts 
must contain a provision that they 
shall not be effective unless and until 
the State program official or designee 
concurs in writing. 

(j) Retainage. All construction con-
tracts shall contain adequate provi-
sions for retainage. No payments will 
be made that would deplete the 
retainage nor place in escrow any funds 
that are required for retainage nor in-
vest the retainage for the benefit of the 
contractor. The retainage shall not be 
less than an amount equal to 5 percent 
of an approved partial payment esti-
mate until the project is substantially 
complete and accepted by the owner, 
consulting engineer and Agency. The 
contract must provide that additional 
amounts may be retained if the job is 
not proceeding satisfactorily. 

(k) Other compliance requirements. 
Contracts in excess of $100,000 shall 
contain a provision which requires 
compliance with all applicable stand-
ards, orders, or requirements issued 
under section 306 of the Clean Air Act 
(42 U.S.C. 1857(h)), section 508 of the 
Clean Water Act (33 U.S.C. 1368), Exec-
utive Order 11738 (3 CFR, 1974 Comp., 
p.209), and Environmental Protection 
Agency (EPA) regulations 40 CFR part 
15, which prohibit the use under non- 
exempt Federal contracts, grants or 
loans of facilities included on the EPA 
List of Violating Facilities. The provi-
sion shall require reporting of viola-
tions to the Agency and to the U.S. En-
vironmental Protection Agency, As-
sistant Administrator for Enforcement. 
Solicitations and contract provisions 
shall include the requirements of 4 
CFR 15.4(c) as set forth in RUS Bul-
letin 1780–14. 

§ 1780.76 Contract administration. 
Owners shall be responsible for main-

taining a contract administration sys-
tem to monitor the contractors’ per-

formance and compliance with the 
terms, conditions, and specifications of 
the contracts. 

(a) Preconstruction conference. Prior 
to beginning construction, the owner 
will schedule a preconstruction con-
ference where the consulting engineer 
will review the planned development 
with the Agency, owner, resident in-
spector, attorney, contractor, and 
other interested parties. The con-
ference will thoroughly cover applica-
ble items included in Form RD 1924–16, 
‘‘Record of Pre-construction Con-
ference,’’ and the discussions and 
agreements will be documented. 

(b) Monitoring reports. The owner is 
required to monitor construction and 
provide a report to the Agency giving a 
full explanation under the following 
circumstances: 

(1) Reasons why approved construc-
tion schedules were not met; 

(2) Analysis and explanation of cost 
overruns and how payment is to be 
made for the same; and 

(3) If events occur which have a sig-
nificant impact upon the project. 

(c) Inspection. Full-time resident in-
spection is required for all construc-
tion unless a written exception is made 
by the Agency upon written request of 
the owner. Unless otherwise agreed, 
the resident inspector will be provided 
by the consulting engineer. Prior to 
the preconstruction conference, the 
consulting engineer will submit a re-
sume of qualifications of the resident 
inspector to the owner and to the 
Agency for acceptance in writing. If 
the owner provides the resident inspec-
tor, it must submit a resume of the in-
spector’s qualifications to the project 
engineer for comments and the Agency 
for acceptance in writing prior to the 
preconstruction conference. The resi-
dent inspector will work under the 
technical supervision of the project en-
gineer and the role and responsibilities 
will be defined in writing. 

(d) Inspector’s daily diary. The resi-
dent inspector will maintain a record 
of the daily construction progress in 
the form of a daily diary and daily in-
spection reports. The daily entries 
shall be made available to the Agency 
personnel and will be reviewed during 
project inspections. The original com-
plete set will be furnished to the owner 
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upon completion of construction. RUS 
Bulletin 1780–18 is available from the 
Agency for preparing daily inspection 
reports or the reports can be provided 
in other formats approved by the State 
staff engineer. 

(e) Payment for Construction. Form 
RD 1924–18, ‘‘Partial Payment Esti-
mate,’’ or other similar form may be 
used for construction payments. If 
Form 1924–18 is not used, prior concur-
rence by the State staff engineer must 
be obtained. 

(1) Payment of contract retainage 
will not be made until such retainage 
is due and payable under the terms of 
the contact. 

(2) Invoices for the payment of con-
struction costs must be approved by 
the owner, project engineer and con-
curred in by the Agency. 

(3) The review and acceptance of 
project costs, including construction 
payment estimates by the Agency shall 
not attest to the correctness of the 
amounts, the quantities shown, or that 
the work has been performed under the 
terms of agreements or contracts. 

(f) Prefinal inspections. A prefinal in-
spection will be made by the owner, 
resident inspector, project engineer, 
contractor, representatives of other 
agencies involved, and Agency rep-
resentative (preferably the State staff 
engineer or designee). The inspection 
results will be recorded by the project 
engineer and a copy provided to all in-
terested parties. 

(g) Final inspection. A final inspection 
will be made by the Agency before final 
payment is made. 

(h) Changes in development plans. (1) 
Changes in development plans shall be 
reviewed and approved by the Agency 
provided: 

(i) Funds are available to cover any 
additional costs; and 

(ii) The change is for an authorized 
loan or grant purpose; and 

(iii) It will not adversely affect the 
soundness of the facility operation or 
the Agency’s security; and 

(iv) The change is within the scope of 
the contract, 

(2) Changes will be recorded on Form 
RD 1924–7, ‘‘Contract Change Order,’’ or 
other similar form if approved by the 
State program official or designee. Re-
gardless of the form, change orders 

must be approved by the State program 
official or designee. 

(3) Changes should be accomplished 
only after Agency approval and shall 
be authorized only by means of con-
tract change order. The change order 
will include items such as: 

(i) Any changes in labor and mate-
rial; 

(ii) Changes in facility design; 
(iii) Any decrease or increase in 

quantities based on final measure-
ments that are different from those 
shown in the bidding schedule; and 

(iv) Any increase or decrease in the 
time to complete the project. 

(4) All changes shall be recorded on 
chronologically numbered contract 
change orders as they occur. Change 
orders will not be included in payment 
estimates until approved by all parties. 

§§ 1780.77–1780.79 [Reserved] 

Subpart D—Information Pertaining 
to Preparation of Notes or 
Bonds and Bond Transcript 
Documents for Public Body 
Applicants 

§ 1780.80 General. 

This subpart includes information for 
use by public body applicants in the 
preparation and issuance of evidence of 
debt (bonds, notes, or debt instru-
ments, referred to as bonds in this sub-
part) and other necessary loan docu-
ments. 

§ 1780.81 Policies related to use of 
bond counsel. 

The applicant is responsible for prep-
aration of bonds and bond transcript 
documents. The applicant will obtain 
the services and opinion of recognized 
bond counsel experienced in municipal 
financing with respect to the validity 
of a bond issue, except for issues of 
$100,000 or less. With prior approval of 
the approval official, the applicant 
may elect not to use bond counsel. 
Such issues will be closed in accord-
ance with the following: 

(a) The applicant must recognize and 
accept the fact that application proc-
essing may require additional legal and 
administrative time; 
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(b) It must be established that not 
using bond counsel will produce signifi-
cant savings in total legal costs; 

(c) The local attorney must be able 
and experienced in handling this type 
of legal work; 

(d) The applicant must understand 
that it will likely have to obtain an 
opinion from bond counsel at its ex-
pense should the Agency require refi-
nancing of the debt; 

(e) Bonds will be prepared in accord-
ance with this regulation and conform 
as closely as possible to the preferred 
methods of preparation stated in 
§ 1780.94; and 

(f) Closing instructions must be 
issued by OGC. 

§ 1780.82 [Reserved] 

§ 1780.83 Bond transcript documents. 

Any questions relating to Agency re-
quirements should be discussed with 
Agency representatives. Bond counsel 
or local counsel, as appropriate, must 
furnish at least two complete sets of 
the following to the applicant, who will 
furnish one complete set to the Agen-
cy: 

(a) Copies of all organizational docu-
ments; 

(b) Copies of general incumbency cer-
tificate; 

(c) Certified copies of minutes or ex-
cerpts from all meetings of the gov-
erning body at which action was taken 
in connection with the authorizing and 
issuing of the bonds; 

(d) Certified copies of documents evi-
dencing that the applicant has com-
plied fully with all statutory require-
ments incident to calling and holding a 
favorable bond election, if one is nec-
essary; 

(e) Certified copies of the resolutions, 
ordinances, or other documents such as 
the bond authorizing resolutions or or-
dinances and any resolution estab-
lishing rates and regulating use of fa-
cility, if such documents are not in-
cluded in the minutes furnished; 

(f) Copies of the official Notice of 
Sale and the affidavit of publication of 
the Notice of Sale when State statute 
requires a public sale; 

(g) Specimen bond, with any attached 
coupons; 

(h) Attorney’s no-litigation certifi-
cate; 

(i) Certified copies of resolutions or 
other documents pertaining to the 
bond award; 

(j) Any additional or supporting doc-
uments required by bond counsel; 

(k) For loans involving multiple ad-
vances of Agency loan funds, a prelimi-
nary approving opinion of bond counsel 
(or local counsel if no bond counsel is 
involved) if a final unqualified opinion 
cannot be obtained until all funds are 
advanced. The preliminary opinion for 
the entire issue shall be delivered at or 
before the time of the first advance of 
funds. It will state that the applicant 
has the legal authority to issue the 
bonds, construct, operate and maintain 
the facility, and repay the loan, subject 
only to changes occurring during the 
advance of funds, such as litigation re-
sulting from the failure to advance 
loan funds, and receipt of closing cer-
tificates; 

(l) Final unqualified approving opin-
ion of bond counsel, (and preliminary 
approving opinion, if required) or local 
counsel if no bond counsel is involved, 
including an opinion as to whether in-
terest on bonds will be exempt from 
Federal and State income taxes. With 
approval of the State program official, 
a final opinion may be qualified to the 
extent that litigation is pending relat-
ing to Indian claims that may affect 
title to land or validity of the obliga-
tion. It is permissible for such opinion 
to contain language referring to the 
last sentence of section 306 (a)(1) or to 
section 309A (h) of the Consolidated 
Farm and Rural Development Act (7 
U.S.C. 1926 (a)(1) or 1929a (h)). 

§§ 1780.84–1780.86 [Reserved] 

§ 1780.87 Permanent instruments for 
Agency loans. 

Agency loans will be evidenced by an 
instrument determined legally suffi-
cient and in accordance with the fol-
lowing order of preference: 

(a) First preference—Form RD 440–22, 
‘‘Promissory Note’’. Refer to paragraph 
(b) of this section for methods of var-
ious frequency payment calculations. 

(b) Second preference—single instru-
ments with amortized installments. A sin-
gle instrument providing for amortized 
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installments which follows Form RD 
440–22 as closely as possible. The full 
amount of the loan must show on the 
face of the instrument, and there must 
be provisions for entering the date and 
amount of each advance on the reverse 
or an attachment. When principal pay-
ments are deferred, the instrument will 
show that ‘‘interest only’’ is due on in-
terest-only installment dates, rather 
than specific dollar amounts. The pay-
ment period including the ‘‘interest 
only’’ installment cannot exceed 40 
years, the useful life of the facility, or 
State statute limitations, whichever 
occurs first. The amortized install-
ment, computed as follows, will be 
shown as due on installment dates 
thereafter. 

(1) Monthly payments. Multiply by 
twelve the number of years between 
the due date of the last interest-only 
installment and the final installment 
to determine the number of monthly 
payments. When there are no interest- 
only installments, multiply by twelve 
the number of years over which the 
loan is amortized. Then multiply the 
loan amount by the amortization fac-
tor and round to the next higher dollar. 

(2) Semiannual payments. Multiply by 
two the number of years between the 
due date of the last interest-only in-
stallment and the due date of the final 
installment to determine the correct 
number of semiannual periods. When 
there are no interest-only install-
ments, multiply by two the number of 
years over which the loan is amortized. 
Then multiply the loan amount by the 
applicable amortization factor. 

(3) Annual payments. Subtract the due 
date of the last interest-only install-
ment from the due date of the final in-
stallment to determine the number of 
annual payments. When there are no 
interest-only installments, the number 
of annual payments will equal the 
number of years over which the loan is 
amortized. Then multiply the loan 
amount by the applicable amortization 
factor and round to the next higher 
dollar. 

(c) Third preference—single instruments 
with installments of principal plus inter-
est. If a single instrument with amor-
tized installments is not legally per-
missible, use a single instrument pro-
viding for installments of principal 

plus interest accrued on the principal 
balance. For bonds with semiannual in-
terest and annual principal, the inter-
est is calculated by multiplying the 
principal balance times the interest 
rate and dividing this figure by two. 
Principal installments are to be sched-
uled so that total combined interest 
and principal payments closely approx-
imate amortized payments. 

(1) The repayment terms concerning 
interest only installments described in 
paragraph (b) of this section apply. 

(2) The instrument shall contain in 
substance provisions indicating: 

(i) Principal maturities and due 
dates; 

(ii) Regular payments shall be ap-
plied first to interest due through the 
next principal and interest installment 
due date and then to principal due in 
chronological order stipulated in the 
bond; and 

(iii) Payments on delinquent ac-
counts will be applied in the following 
sequence: 

(A) Billed delinquent interest; 
(B) Past due interest installments; 
(C) Past due principal installments; 
(D) Interest installment due; and 
(E) Principal installment due. 
(d) Fourth preference—serial bonds 

with installments of principal plus inter-
est. If instruments described under the 
first, second, and third preferences are 
not legally permissible, use serial 
bonds with a bond or bonds delivered in 
the amount of each advance. Bonds will 
be numbered consecutively and deliv-
ered in chronological order. Such bonds 
will conform to the minimum require-
ments of § 1780.94. Provisions for appli-
cation of payments will be the same as 
those set forth in paragraph (c)(2)(ii) of 
this section. 

(e) Coupon bonds. Coupon bonds will 
not be used unless required by State 
statute. Such bonds will conform to 
the minimum requirements of § 1780.94. 

§ 1780.88 [Reserved] 

§ 1780.89 Multiple advances of Agency 
funds using permanent instru-
ments. 

Where interim financing from com-
mercial sources is not used, Agency 
loan proceeds will be disbursed on an 
‘‘as needed by borrower’’ basis in 
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amounts not to exceed the amount 
needed during 30-day periods. 

§ 1780.90 Multiple advances of Agency 
funds using temporary debt instru-
ments. 

When none of the instruments de-
scribed in § 1780.87 are legally permis-
sible or practical, a bond anticipation 
note or similar temporary debt instru-
ment may be used. The debt instru-
ment will provide for multiple ad-
vances of Agency funds and will be for 
the full amount of the Agency loan. 
The instrument will be prepared by 
bond counsel, or local counsel if bond 
counsel is not involved, and approved 
by the State program official and OGC. 
At the same time the Agency delivers 
the last advance, the borrower will de-
liver the permanent bond instrument 
and the canceled temporary instru-
ment will be returned to the borrower. 
The approved debt instrument will 
show at least the following: 

(a) The date from which each advance 
will bear interest; 

(b) The interest rate as determined 
by § 1780.13; 

(c) A payment schedule providing for 
interest on outstanding principal at 
least annually; and 

(d) A maturity date which shall be no 
earlier than the anticipated issuance 
date of the permanent instruments and 
no longer than the 40-year statutory 
limit. 

§§ 1780.91–1780.93 [Reserved] 

§ 1780.94 Minimum bond specifica-
tions. 

The provisions of this section are 
minimum specifications only and must 
be followed to the extent legally per-
missible. 

(a) Type and denominations. Bond res-
olutions or ordinances will provide 
that the instruments be either a bond 
representing the total amount of the 
indebtedness or serial bonds in denomi-
nations customarily accepted in mu-
nicipal financing (ordinarily in mul-
tiples of not less than $1,000). Single 
bonds may provide for repayment of 
principal plus interest or amortized in-
stallments. Amortized installments are 
preferred by the Agency. 

(b) Bond registration. Bonds will con-
tain provisions permitting registration 

for both principal and interest. Bonds 
purchased by the Agency will be reg-
istered in the name of ‘‘United States 
of America’’ and will remain so reg-
istered at all times while the bonds are 
held or insured by the Government. 
The Agency address for registration 
purposes will be that of the Finance Of-
fice. 

(c) Size and quality. Size of bonds and 
coupons should conform to standard 
practice. Paper must be of sufficient 
quality to prevent deterioration 
through ordinary handling over the life 
of the loan. 

(d) Date of bond. Bonds will normally 
be dated as of the day of delivery. How-
ever, the borrower may use another 
date if approved by the Agency. Loan 
closing is the date of delivery of the 
bonds or the date of delivery of the 
first bond when utilizing serial bonds, 
regardless of the date of delivery of the 
funds. The date of delivery will be stat-
ed in the bond if different from the 
date of the bond. In all cases, interest 
will accrue from the date of delivery of 
the funds. 

(e) Payment date. Loan payments will 
be scheduled to coincide with income 
availability and be in accordance with 
State law. 

(1) If income is available monthly, 
monthly payments are recommended 
unless precluded by State law. If in-
come is available quarterly or other-
wise more frequently than annually, 
payments must be scheduled on such 
basis. However, if State law only per-
mits principal plus interest (P&I) type 
bonds, annual or semiannual payments 
will be used. 

(2) The payment schedule will be enu-
merated in the evidence of debt, or if 
that is not feasible, in a supplemental 
agreement. 

(3) If feasible, the first payment will 
be scheduled one full month, or other 
period, as appropriate, from the date of 
loan closing or any deferment period. 
Due dates falling on the 29th, 30th, and 
31st day of the month will be avoided. 
When principal payments are deferred, 
interest-only payments will be sched-
uled at least annually. 

(f) Extra payments. Extra payments 
are derived from the sale of basic chat-
tel or real estate security, refund of 
unused loan funds, cash proceeds of 
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property insurance and similar actions 
which reduce the value of basic secu-
rity. At the option of the borrower, 
regular facility revenue may also be 
used as extra payments when regular 
payments are current. Unless other-
wise established in the note or bond, 
extra payments will be applied as fol-
lows: 

(1) For loans with amortized debt in-
struments, extra payments will be ap-
plied first to interest accrued to the 
date of receipt of the payment and sec-
ond to principal. 

(2) For loans with debt instruments 
with P&I installments, the extra pay-
ment will be applied to the final unpaid 
principal installment. 

(3) For borrowers with more than one 
loan, the extra payment will be applied 
to the account secured by the lowest 
priority of lien on the property from 
which the extra payments was ob-
tained. Any balance will be applied to 
other Agency loans secured by the 
property from which the extra pay-
ment was obtained. 

(4) For assessment bonds, see para-
graph (k) of this section. 

(g) The place of payments on bonds 
purchased by the Agency will be deter-
mined by the Agency. 

(h) Redemptions. Bonds will normally 
contain customary redemption provi-
sions. However, no premium will be 
charged for early redemption on any 
bonds held by the Government. 

(i) Additional revenue bonds. Parity 
bonds may be issued to complete the 
project. Otherwise, parity bonds may 
not be issued unless acceptable docu-
mentation is provided establishing that 
net revenues for the fiscal year fol-
lowing the year in which such bonds 
are to be issued will be at least 120 per-
cent of the average annual debt serv-
iced requirements on all bonds out-
standing, including the newly-issued 
bonds. For purposes of this section, net 
revenues are, unless otherwise defined 
by State statute, gross revenues less 
essential operation and maintenance 
expenses. This limitation may be 
waived or modified by the written con-
sent of bondholders representing 75 per-
cent of the then-outstanding principal 
indebtedness. Junior and subordinate 
bonds may be issued in accordance 
with the loan resolution. 

(j) Precautions. The following types of 
provisions in debt instruments should 
be avoided: 

(1) Provisions for the holder to manu-
ally post each payment to the instru-
ment. 

(2) Provisions for returning the per-
manent or temporary debt instrument 
to the borrower in order that it, rather 
than the Agency, may post the date 
and amount of each advance or repay-
ment on the instrument. 

(3) Provisions that amend covenants 
contained in RUS Bulletins 1780–27 or 
1780–28. 

(4) Defeasance provisions in loan or 
bond resolutions. When a bond issue is 
defeased, a new issue is sold which su-
persedes the contractual provisions of 
the prior issue, including the refi-
nancing requirement and any lien on 
revenues. Since defeasance in effect 
precludes the Agency from requiring 
refinancing before the final maturity 
date, it represents a violation of the 
statutory refinancing requirement; 
therefore, it is disallowed. No loan doc-
uments shall include a provision of de-
feasance. 

(k) Assessment bonds. When security 
includes special assessment to be col-
lected over the life of the loan, the in-
strument should address the method of 
applying any payments made before 
they are due. It may be desirable for 
such payments to be distributed over 
remaining payments due, rather than 
to be applied in accordance with nor-
mal procedures governing extra pay-
ments, so that the account does not be-
come delinquent. 

(l) Multiple debt instruments. The fol-
lowing will be adhered to when pre-
paring debt instruments: 

(1) When more than one loan type is 
used in financing a project, each type 
of loan will be evidenced by a separate 
debt instrument or series of debt in-
struments; 

(2) Loans obligated in different fiscal 
years and those obligated with dif-
ferent terms in the same fiscal year 
will be evidenced by separate debt in-
struments; 

(3) Loans obligated for the same loan 
type in the same fiscal year with the 
same term may be combined in the 
same debt instrument; 
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(4) Loans obligated in the same fiscal 
year with different interest rates that 
will be closed at the same interest rate 
may be combined in the same debt in-
strument. 

[62 FR 33478, June 19, 1997, as amended at 64 
FR 29947, June 4, 1999] 

§ 1780.95 Public bidding on bonds. 
Bonds offered for public sale shall be 

offered in accordance with State law 
and in such a manner to encourage 
public bidding. The Agency will not 
submit a bid at the advertised sale un-
less required by State law, nor will ref-
erence to Agency’s rates and terms be 
included. If no acceptable bid is re-
ceived, the Agency will negotiate the 
purchase of the bonds. 

§§ 1780.96–1780.100 [Reserved] 

PART 1781—RESOURCE CON-
SERVATION AND DEVELOPMENT 
(RCD) LOANS AND WATERSHED 
(WS) LOANS AND ADVANCES 

Sec. 
1781.1 Purpose. 
1781.2 Policy. 
1781.3 Authorities, responsibilities, and del-

egation of authority. 
1781.4 Definitions. 
1781.5 Eligibility. 
1781.6 Loan purposes. 
1781.7 Loan and advance limitations and ob-

ligations incurred before loan closing. 
1781.8 Rates and terms—WS loans and WS 

advances and RCD loans. 
1781.9 Security, feasibility, evidence of 

debt, title, insurance, and other require-
ments. 

1781.10 [Reserved] 
1781.11 Other considerations. 
1781.12 Preapplication and application proc-

essing. 
1781.13 [Reserved] 
1781.14 Planning, options, and appraisals. 
1781.15 Planning and performing develop-

ment. 
1781.16 [Reserved] 
1781.17 Docket preparation and processing. 
1781.18 Feasibility. 
1781.19 Approval, closing, and cancellation. 
1781.20 Disbursement of WS and RCD loan 

funds and WS advance funds. 
1781.21 Borrower accounting methods, man-

agement, reporting, and audits. 
1781.22 Subsequent loans. 
1781.23 Servicing. 
1781.24 State supplements and availability 

of bulletins, instructions, forms, and 
memorandums. 

1781.25–1781.100 [Reserved] 

AUTHORITY: 5 U.S.C. 301; 7 U.S.C. 1989; 16 
U.S.C. 1005. 

SOURCE: 62 FR 33500, June 19, 1997, unless 
otherwise noted. 

§ 1781.1 Purpose. 
This part prescribes the policies and 

procedures for making: 
(a) Watershed (WS) loans and Water-

shed (WS) advances for works of im-
provement in a watershed project; and 

(b) Resource Conservation and Devel-
opment (RCD) loans for measures or 
projects needed to implement the RCD 
area plan to achieve objectives in an 
RCD area. 

§ 1781.2 Policy. 
(a) Rural Utilities Service (RUS), is 

an agency of the United States Depart-
ment of Agriculture established pursu-
ant to section 232 of the Department of 
Agriculture Reorganization Act of 1994 
(Pub. L. 103–354, 108 Stat. 3178), suc-
cessor to the Farmers’s Home Adminis-
tration. Natural Resources Conserva-
tion Service (NRCS), is an agency of 
the United States Department of Agri-
culture established pursuant to section 
232 of the Department of Agriculture 
Reorganization Act of 1994 (Pub. L. 103– 
354, 108 Stat. 3178), successor to the Soil 
Conservation Service. RUS will make 
WS and RCD loans available to spon-
soring local public bodies, agencies, 
and nonprofit organizations to assist 
them in obtaining the local cost of WS 
works of improvement and RCD meas-
ures. Any processing or servicing activ-
ity conducted pursuant to this part in-
volving authorized assistance to RUS 
employees, members of their families, 
known close relatives, or business or 
close personal associates, is subject to 
the provisions of subpart D of Part 1900 
of this title. Applicants for this assist-
ance are required to identify any 
known relationship or association with 
an RUS employee. RUS will assist the 
local sponsors and the NRCS in making 
loans from NRCS construction funds as 
WS advances when needed for the de-
velopment of future water supplies or 
for site preservation. 

(b) Rural Development State and 
local offices will administer these pro-
grams on behalf of RUS and will co-
ordinate application processing with 
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