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Supporting Statement For
FERC-519, “Application under Federal Power Act Section 203”
The Federal Energy Regulatory Commission (FERC or the Commission) requests that the Office of Management and Budget (OMB) review and extend its approval for a three year period, of the FERC-519, "Application under Federal Power Act Section 203” (OMB Control No. 1902-0082).  FERC-519 is an existing information collection requirement.

A.
Justification

1.
CIRCUMSTANCES THAT MAKE THE COLLECTION OF INFORMATION NECESSARY

According to Section 203 of the Federal Power Act (FPA) (Attachment A) and 18 CFR Part 33 (Attachment B), FERC approval is required for transactions
 in which a public utility disposes of jurisdictional facilities, merges such facilities with facilities owned by another person, or acquires the securities of another public utility.  Under the statute, FERC must find that the proposed transaction will be consistent with the public interest.  

The structure of the electric power industry has changed considerably with the advent of electric power generation deregulation and the enactment of the Energy Policy Act of 2005 (EPAct 2005).  The Commission has issued numerous rulemakings during this time in order to collect the information needed to protect the industry from disadvantageous market power.  Market power can be created or enhanced by mergers.  Mergers can eliminate a competitor from the market and concentrate control of generating assets.  Mergers can also enhance vertical market power, by giving the merged company a new or increased ability or incentive to restrict inputs to power production.  The Commission considers market power issues in reviewing applications for mergers or other jurisdictional acquisitions or dispositions of assets.  If a merger will create market power or enhance the applicant’s market power significantly, mitigation of these effects is required in order to ensure that the merger is consistent with the public interest.

Over the past 15 years the FERC-519 information collection has undergone OMB review and approval in conjunction with each of the many Commission changes to its 18 CFR Part 33 (FERC-519) regulations.  A summary of the rulemakings brought on by deregulation and EPAct 2005 that affected the FERC-519 collection follows.
In December 1996, in Docket No. RM96-6-000, the Commission issued its Order No. 592 Merger Policy Statement
, updating and clarifying the Commission’s procedures, criteria, and policies to ensure that mergers are consistent with the public interest and to provide greater certainty and expedition in the Commission’s analysis of merger applications.

In November 2000, in Docket No. RM98-4-00, the Commission issued Order No. 642, updating its FPA Section 203 filing requirements for applications under 18 CFR Part 33. This rulemaking addressed retail competition and restructuring actions including regional transmission organization development.  It also addressed a number of emerging competitive issues raised by mergers and other FPA Section 203 transactions.  The Commission issued detailed filing guidance.  It explained that applicants may be required to file additional information so that the Commission and intervenors in its proceedings can accurately analyze the potential effects of Section 203 transactions.
In August 2005, the Energy Policy Act of 2005
 was signed into law.  Section 1289 (Merger Review Reform) of Title XII, Subtitle G (Market Transparency, Enforcement and Consumer Protection) of EPAct 2005 amended FPA section 203 and directed FERC to adopt by rule, procedures for the expeditious consideration of disposition, consolidation, or acquisition application approvals.  

EPAct 2005 amendments to FPA section 203 (1) increased the value threshold for certain transactions subject to section 203 from $50,000 to $10 million; (2) extended the scope of section 203 to include transactions involving certain transfers of generation facilities and certain holding companies’ acquisitions with a value in excess $10 million; (3) limited FERC’s review of a public utility’s acquisition of securities of another public utility to actions greater than $10 million; and (4) required that FERC, when reviewing a proposed section 203 transaction, examine cross-subsidization and pledges or encumbrances of utility assets.  New FPA section 203(a)(3) directed that upon receipt of an application for approval, FERC is to give reasonable notice in writing to the Governor and state commission of each of the states to be impacted by the application including where the physical property that will be affected is located.
Under EPAct 2005, a new requirement imposed in FPA section 203(a)(4) required the Commission to find that the transaction will not result in cross-subsidization of a non-utility associate company or pledge or encumbrance of utility assets for the benefit of an associate company, unless the cross-subsidization, pledge, or encumbrance is consistent with the public interest.  
In December 2005, FERC issued Order No. 669 (RM05-34-000) to identify all types of transactions or specify the criteria for transactions that meet the criteria established in paragraph 4 of EPAct 2005, Section 1289 (Merger Review Reform), Title XII, Subtitle G (Market Transparency, Enforcement and Consumer Protection).  

In February 2008, the Commission issued Order No. 708 (Docket No. RM07-21-000) , in accordance with FPA section 203 that amended Part 33 of its regulations to add five new blanket authorizations.  In addition it issued clarifications for existing blanket authorizations under section 203. 

In July 2008, the Commission issued Order No. 708-A (Docket No. RM07-21-001) to address requests for rehearing and clarification of Order No. 708.
 This order on rehearing affirmed the five new blanket authorizations established in Order No. 708 with certain modifications, and granted, in part, and denied, in part, the requests for rehearing.
In July 2008, the Commission issued simultaneously with Order No. 708-A, in Docket No. RM07-21-002 a supplemental order complete with a notice seeking public comment on a proposed information collection.  As noted above, in Order No. 708-A the Commission granted, in part, and denied, in part, the requests for rehearing of Order No. 708.  Among other things, the Commission expanded the blanket authorization under 18 CFR §33.1(c)(12) to authorize a public utility to transfer its outstanding voting securities to ‘‘any person’’ other than a holding company if, after the transfer, “such person and any of its associate or affiliate companies will own less than 10 percent of the outstanding voting interests of such public utility.”  The Commission stated that it would also adopt a reporting requirement for entities transacting under that blanket authorization.   To properly tailor additional reporting requirements, the Commission also stated that it would issue a request for supplemental comments on the narrow issue of the scope and form of these reporting requirements.  
Lastly, in May 2009, the Commission Issued Order No. 708-B (Docket No. RM07-21-002).  With that proceeding it adopted in 18 CFR § 33.1(c)(17) the reporting requirements that apply to the expanded blanket authorization.

2.
HOW, BY WHOM, AND FOR WHAT PURPOSE THE INFORMATION IS TO BE USED AND THE CONSEQUENCES OF NOT COLLECTING THE INFORMATION

The information collected under the FERC-519 enables the FERC to exercise its authority for public utility disposition, merger, consolidation of facilities, purchase or acquisition oversight and enforcement responsibilities in accordance with the FPA as referenced above.  Without this information, FERC would be unable to employ, examine and approve or modify these actions. 
The requisite information includes descriptions of corporate attributes of the party or parties to the proposed transaction (a sale, lease, or other disposition, merger, or consolidation of facilities, or purchase of other acquisition of the securities of a public utility and the facilities or other property involved in the transaction), statements as to the effect of the transaction or current contracts, and the applicant’s showing that the transaction will be consistent with the public interest.

In response to rapid development of new market institutions, FERC is looking at ways to promote competition in regional power markets.  It must also ensure that competitive market structures continue to deliver just and reasonable rates.  By law, FERC reviews changes in ownership or control of electric power facilities.  These reviews become even more important in a more competitive environment.  Companies are finding it necessary to repackage their assets by building on their strengths and reducing their vulnerabilities and FERC must ensure that changes in ownership structures do not create market power problems.
Mergers can create or enhance market power by reducing the number of energy providers. FERC’s challenge is first to decide whether particular mergers are in the public interest and then to monitor them for overly concentrated markets and exercises of market power by those companies.  Many parties have bought and sold electric generating plants.  Asset acquisition can raise important market power issues.  Convergence between the gas and electric industries has also led to mergers and alliances across the two industries.

This information collection is the minimum necessary to comply with the statutes.  The consequences of any failure to collect the specified data are that the Commission would be prevented from determination of jurisdictional corporate activities which are adverse to the public interest.  If this information were not collected, there would be no data available to determine whether violations of the law had occurred.
3.
DESCRIBE ANY CONSIDERATION OF THE USE OF IMPROVED INFORMATION TECHNOLOGY TO REDUCE BURDEN AND TECHNICAL OR LEGAL OBSTACLES TO REDUCING BURDEN

The Commission encourages electronic filing of Part 33 information through its web-based eFiling system.  Currently, all parts of this collection can be filed electronically.
In Order No. 708, the Commission streamlined filing requirements and reduced the information burden for mergers and other dispositions of jurisdictional facilities that raised no competitive concerns.  It also eliminated filing requirements that were outdated or no longer useful to the Commission.

4.
DESCRIBE EFFORTS TO IDENTIFY DUPLICATION AND SHOW SPECIFICALLY WHY ANY SIMILAR INFORMATION ALREADY AVAILABLE CANNOT BE USED OR MODIFIED FOR USE FOR THE PURPOSE(S) DESCRIBED IN INSTRUCTION 2.

Filing requirements are periodically reviewed as the OMB expiration dates for information collections occur or as the Commission deems necessary in carrying out its regulatory responsibilities under the FPA.  All Commission information collections are subject to analysis by Commission staff and are examined for redundancy.  There is no other source of this information.  In certain cases, some of the required data in 18 CFR Part 33 is available from other FERC information collections.  In these cases, the applicant may request a waiver of the filing requirements.  The Commission typically grants these waiver requests. 
5.
METHODS USED TO MINIMIZE BURDEN IN COLLECTION OF INFORMATION INVOLVING SMALL ENTITIES

No small entities are impacted under the FERC-519 reporting requirements.  This information is collected principally from large public utilities.  The FERC realizes that not all applications require the same amount of information (e.g., regarding an applicant’s organizational structure and business arrangement activities) to allow the Commission to evaluate whether the transaction is consistent with the public interest.  Applicants may request a waiver of specific sections and it will be granted given sufficient support.  For example, an applicant can seek waiver of the requirement in 18 CFR 33.2(c)(3) to provide organizational charts if the applicant is successful in demonstrating that the proposed transaction does not affect the corporate structure of any party to the transaction.
6.
CONSEQUENCE TO FEDERAL PROGRAM IF COLLECTION WERE CONDUCTED LESS FREQUENTLY

FPA section 203 requires a filing every time a public utility disposes of jurisdictional facilities, merges such facilities, or acquires the securities of another public utility.  If the collection were conducted less frequently, the Commission would be unable to perform its mandated oversight and review responsibilities with respect to facilities, mergers and securities transactions. 

7. EXPLAIN ANY SPECIAL CIRCUMSTANCES RELATING TO THE INFORMATION COLLECTION

The Commission encourages the electronic filing of the FERC-519.  However, filers are allowed to file the FERC-519 in paper.  If a filer chooses to submit the FERC-519 in paper, FERC has made an exception to the number of copies allowed by collection guidelines in 5 CFR 1320.5.  Section 1320.5(d) limits the collection of information to an original and two copies of any document.  However, FERC currently requires those who choose to file the FERC-519 in paper to provide an original and six copies.
8.
DESCRIBE EFFORTS TO CONSULT OUTSIDE THE AGENCY: SUMMARIZE PUBLIC COMMENTS AND THE AGENCY'S RESPONSE TO THESE COMMENTS

OMB regulations and the Paperwork Reduction Act of 1995 require a notice and comment period prior to submitting a collection of information to OMB for review.  
In accordance with 5 CFR 1320.8(d), the FERC-519 information collection Notice of renewal was published in the Federal Register
 on June 20, 2011.  No comments were received in response to this notice.
9.
EXPLAIN ANY PAYMENT OR GIFTS TO RESPONDENTS

No gifts or payments have been made to the respondents.

10.
DESCRIBE ANY ASSURANCE OF CONFIDENTIALITY PROVIDED TO RESPONDENTS

The Commission generally does not consider the information filed in Section 203 filings to be confidential.  However, the Commission realizes the commercial sensitivity of specific information (e.g. with regard to products that applicants plan to sell) and the harm that may come to applicants by the potential disclosures to competitors.  Applicants may claim confidentiality for this information under the Commission’s regulations in 18 CFR 388.112.  Recognizing the sensitivity of particular information, the Commission will presume that the information falls within exemption from public disclosure under the Freedom of Information Act for “trade secrets and commercial or financial information obtained from a person and privileged or confidential.” (18 CFR 388.107(d)) If parties seek access to the information, and the Commission determines that limited disclosure is necessary to satisfy the due process rights of intervenors to challenge relevant evidence relied upon by applicants, then the Commission will allow access to parties’ attorneys and experts only under the terms of an appropriate protective order.
11.
PROVIDE ADDITIONAL JUSTIFICATION FOR ANY QUESTIONS OF A SENSITIVE NATURE THAT ARE CONSIDERED PRIVATE.

There are no questions of a sensitive nature that are considered private.

12.
ESTIMATED BURDEN OF COLLECTION OF INFORMATION

Filings vary in length and complexity depending on the nature of the transaction, the financial arrangements, the number of parties involved and whether a facility’s disposition includes leaseback arrangements.  Because of the variability of the filings, a typical filing is not provided.  Instead, the reviewer is referred to FERC’s website at http://www.ferc.gov.elibrary.   Select either “General Search” or “Advanced Search” and enter a docket number that starts with “EC.”  Some examples are:
EC11-96-000, Bayonne Plant Holding, LLC (disposition of facilities)


EC11-35-000, NSTAR and Northeast Utilities (merger application)
The Commission receives a variety of filings under this collection that involve mergers
, divestitures of assets, dispositions of facilities, corporate restructurings, and acquisitions of securities. 
The time it takes to comply with the requirements of 18 CFR Part 33 varies greatly.  The Commission has estimated that it takes on average 91 hours to complete FERC-519 applications related to disposition of facilities and 12,557 hours to complete FERC-519 applications involving a complex merger.  However, there have not been any complex mergers filed recently with the Commission and there are none expected for the next three years.  The burden presented below of 395.15 hours per response is an estimate prepared by Commission staff based on a years of experience in this area. 
	Number of Respondents
Annually

(1)
	Number of Responses Per Respondent

(2)
	Average Burden Hours Per Response

(3)
	Total 

Annual

Burden Hours

(1)x(2)x(3)

	112
	1
	395.15
	44,257 (rounded)


This indicates a decrease from 134 responses in 2008 to currently 112 responses annually.  The Commission considers this a normal fluctuation due to market activities.  Decrease in number of filers results in an agency adjustment of 8,693 hours [(134 responses per year minus 112 responses per year) multiplied by 395.15 hours per filing equals 8,693 (rounded)]. 
13. ESTIMATE OF THE TOTAL ANNUAL COST BURDEN TO RESPONDENTS

The estimated total cost to respondents is $3,029,307 (rounded) [44,257 hours/2080 hours
 per year, times $142,372
 equals $3,029,307 (rounded)].  The cost per respondent annually is $27,047 (rounded).  The 2008 cost burden (which was based on the 2004 renewal) was calculated using a different methodology than that used in this OMB clearance.  It resulted in a cost per respondent of $45,832 (rounded).  This is $18,785 higher than the cost per respondent estimated in this current clearance package ($27,047). The Commission believes the current methodology for calculating the burden produces a more accurate assessment.
14.
ESTIMATED ANNUALIZED COST TO THE FEDERAL GOVERNMENT

(a) Forms Clearance Review

$       1,575
(b) Analysis of Data (24 FTEs)       
$3,416,928
Year of Operation

           $3,418,503
The annual estimated total cost to the Federal Government is $3,418,503 [(24 FTEs
 times $142,372
) plus $1,575 equals $3,418,503].   In the last full clearance package, the Commission estimated that 32 FTEs would be required.  We believe the estimate of 32 FTEs is too high and that the correct figure moving forward is 24 FTEs.
15.
REASONS FOR CHANGES IN BURDEN INCLUDING THE NEED FOR ANY INCREASE

There is a decrease from 134 responses annually in 2008 to 112 currently.  The Commission considers this a normal fluctuation of market activities.  This decrease is reflected as an agency adjustment of 8,693 hours [(134 responses per year minus 112 responses per year) multiplied by 395.15 hours per filing equals 8,693 (rounded)].
The 2008 respondent cost burden was calculated using a different methodology than that which is being used here.  It resulted in a cost per respondent of $45,832 (rounded).  This is $18,785 higher than the cost per respondent estimated in this current clearance.  The Commission believes the current figure of $27,047 per entity to be a more accurate assessment.
In ROCIS metadata, the Commission had included the respondent cost figure in the previous submission.  This figure is being removed from ROCIS because the costs are all associated with burden hours and it is not current practice for the Commission to report these costs in ROCIS metadata.  However, all costs are reported in the supporting statement. 

16.
TIME SCHEDULE FOR THE PUBLICATION OF DATA

The FERC-519 data is not compiled and published.  It is available for review on an individual filing basis in the Commission’s eLibrary, a document storage and retrieval system.  Applications are filed on occasion.  An Initial Commission order on a FERC-519 requiring minimal Commission analysis issues within 60 days of the date it was filed.  An Initial Commission order on a FERC-519 requiring significant Commission analysis issues within 150 days. 
17.
DISPLAY OF EXPIRATION DATE

It is not appropriate to display the expiration date of the OMB Control No. of the information collection.  The information is not collected on a standard, preprinted form which would avail itself to this display.  Rather, public utilities and licensees prepare and submit filings that reflect the unique or specific circumstances related to mergers or for the disposition of facilities or the acquisition of securities.  In addition, the information contains a mixture of narrative descriptions and empirical support that varies depending on the nature of the application.

18.
EXCEPTIONS TO THE CERTIFICATION STATEMENT

There is an exception to the Paperwork Reduction Act Submission Certification. 
Because the data collected for this reporting requirement is not collected on standardized, preprinted forms, the Commission does not display the OMB control number on the information collection.
B.
COLLECTION OF INFORMATION EMPLOYING STATISTICAL METHODS.

Not applicable.  Statistical methods are not used for this collection. 

ATTACHMENT A

Federal Power Act Section 203

TITLE 16 CHAPTER 12 SUBCHAPTER II § 824b

§ 824b. Disposition of property; consolidations; purchase of securities

(a) Authorization 
(1) No public utility shall, without first having secured an order of the Commission authorizing it to do so— 

(A) sell, lease, or otherwise dispose of the whole of its facilities subject to the jurisdiction of the Commission, or any part thereof of a value in excess of $10,000,000; 

(B) merge or consolidate, directly or indirectly, such facilities or any part thereof with those of any other person, by any means whatsoever; 

(C) purchase, acquire, or take any security with a value in excess of $10,000,000 of any other public utility; or 

(D) purchase, lease, or otherwise acquire an existing generation facility— 

(i) that has a value in excess of $10,000,000; and 

(ii) that is used for interstate wholesale sales and over which the Commission has jurisdiction for ratemaking purposes. 

(2) No holding company in a holding company system that includes a transmitting utility or an electric utility shall purchase, acquire, or take any security with a value in excess of $10,000,000 of, or, by any means whatsoever, directly or indirectly, merge or consolidate with, a transmitting utility, an electric utility company, or a holding company in a holding company system that includes a transmitting utility, or an electric utility company, with a value in excess of $10,000,000 without first having secured an order of the Commission authorizing it to do so. 

(3) Upon receipt of an application for such approval the Commission shall give reasonable notice in writing to the Governor and State commission of each of the States in which the physical property affected, or any part thereof, is situated, and to such other persons as it may deem advisable. 

(4) After notice and opportunity for hearing, the Commission shall approve the proposed disposition, consolidation, acquisition, or change in control, if it finds that the proposed transaction will be consistent with the public interest, and will not result in cross-subsidization of a non-utility associate company or the pledge or encumbrance of utility assets for the benefit of an associate company, unless the Commission determines that the cross-subsidization, pledge, or encumbrance will be consistent with the public interest. 

(5) The Commission shall, by rule, adopt procedures for the expeditious consideration of applications for the approval of dispositions, consolidations, or acquisitions, under this section. Such rules shall identify classes of transactions, or specify criteria for transactions, that normally meet the standards established in paragraph (4). The Commission shall provide expedited review for such transactions. The Commission shall grant or deny any other application for approval of a transaction not later than 180 days after the application is filed. If the Commission does not act within 180 days, such application shall be deemed granted unless the Commission finds, based on good cause, that further consideration is required to determine whether the proposed transaction meets the standards of paragraph (4) and issues an order tolling the time for acting on the application for not more than 180 days, at the end of which additional period the Commission shall grant or deny the application. 

(6) For purposes of this subsection, the terms “associate company”, “holding company”, and “holding company system” have the meaning given those terms in the Public Utility Holding Company Act of 2005 [42 U.S.C. 16451 et seq.]. 

(b) Orders of Commission 
The Commission may grant any application for an order under this section in whole or in part and upon such terms and conditions as it finds necessary or appropriate to secure the maintenance of adequate service and the coordination in the public interest of facilities subject to the jurisdiction of the Commission. The Commission may from time to time for good cause shown make such orders supplemental to any order made under this section as it may find necessary or appropriate.
ATTACHMENT B
18 CFR Part 33
18 CFR §33.1 Applicability, definitions, and blanket authorizations.
a)Applicability.—

(1)  [11,221] 

The requirements of this part will apply to any public utility seeking authorization under Section 203 of the Federal Power Act to: 
(i)  Sell, lease, or otherwise dispose of the whole of its facilities subject to the jurisdiction of the Commission, or any part thereof of a value in excess of $10 million;

(ii) Merge or consolidate, directly or indirectly, such facilities or any part thereof with those of any other person, by any means whatsoever;

(iii) Purchase, acquire, or take any security with a value in excess of $10 million of any other public utility; or

(iv) Purchase, lease, or otherwise acquire an existing generation facility:

(A) That has a value in excess of $10 million; and

(B) That is used in whole or in part for wholesale sales in interstate commerce by a public utility.

(2)  The requirements of this part shall also apply to any holding company in a holding company system that includes a transmitting utility or an electric utility if such holding company seeks to purchase, acquire, or take any security with a value in excess of $10 million of, or, by any means whatsoever, directly or indirectly, merge or consolidate with, a transmitting utility, an electric utility company, or a holding company in a holding company system that includes a transmitting utility, or an electric utility company, with a value in excess of $10 million.

(b)Definitions.— For the purposes of this part, as used in Section 203 of the Federal Power Act ( 16 U.S.C. 824b)

(1)  Existing generation facility means a generation facility that is operational at or before the time the Section 203 transaction is consummated. "The time the transaction is consummated" means the point in time when the transaction actually closes and control of the facility changes hands. "Operational" means a generation facility for which construction is complete ( i.e., it is capable of producing power). The Commission will rebuttably presume that Section 203(a) applies to the transfer of any existing generation facility unless the utility can demonstrate with substantial evidence that the generator is used exclusively for retail sales.

(2)  Non-utility associate company means any associate company in a holding company system other than a public utility or electric utility company that has wholesale or retail customers served under cost-based regulation.

(3) Value when applied to:

(i) Transmission facilities, generation facilities, transmitting utilities, electric utility companies, and holding companies, means the market value of the facilities or companies for transactions between non-affiliated companies; the Commission will rebuttably presume that the market value is the transaction price. For transactions between affiliated companies, value means original cost undepreciated, as defined in the Commission's Uniform System of Accounts prescribed for public utilities and licensees in part 101 of this chapter, or original book cost, as applicable;

(ii) Wholesale contracts, means the market value for transactions between non-affiliated companies; the Commission will rebuttably presume that the market value is the transaction price. For transactions between affiliated companies, value means total expected nominal contract revenues over the remaining life of the contract; and

(iii) Securities, means market value for transactions between non-affiliated companies; the Commission will rebuttably presume that the market value is the agreed- upon transaction price. For transactions between affiliated companies, value means market value if the securities are widely traded, in which case the Commission will rebuttably presume that market value is the market price at which the securities are being traded at the time the transaction occurs; if the securities are not widely traded, market value is determined by:

(A) [11,222] 

determining the value of the company that is the issuer of the equity securities based on the total undepreciated book value of the company's assets;

(B) determining the fraction of the securities at issue by dividing the number of equity securities involved in the transaction by the total number of outstanding equity securities for the company; and

(C) multiplying the value determined in paragraph (b)(3)(iii)(A) of this section by the value determined in paragraph (b)(3)(iii)(B) of this section ( i.e., the value of the company multiplied by the fraction of the equity securities at issue).

(4)  The terms associate company, electric utility company, foreign utility company , holding company, and holding company system have the meaning given those terms in the Public Utility Holding Company Act of 2005. The term holding company does not include: a State, any political subdivision of a State, or any agency, authority or instrumentality of a State or political subdivision of a State; or an electric power cooperative.

(5) For purposes of this part, the term captive customers means any wholesale or retail electric energy customers served by a franchised public utility under cost-based regulation.

(c)Blanket Authorizations.

(1)  Any holding company in a holding company system that includes a transmitting utility or an electric utility is granted a blanket authorization under Section 203(a)(2) of the Federal Power Act to purchase, acquire, or take any security of:

(i)  a transmitting utility or company that owns, operates, or controls only facilities used solely for transmission in intrastate commerce and/or sales of electric energy in intrastate commerce, provided that if any public utility within the holding company system has captive customers, or owns or provides transmission service over jurisdictional transmission facilities, the holding company must report the acquisition to the Commission, including any state actions or conditions related to the transaction, and shall provide an explanation of why the transaction does not result in cross-subsidization;

(ii) a transmitting utility or company that owns, operates, or controls only facilities used solely for local distribution and/or sales of electric energy at retail regulated by a state commission, provided that if any public utility within the holding company system has captive customers, or owns or provides transmission service over jurisdictional transmission facilities, the holding company must report the acquisition to the Commission, including any state actions or conditions related to the transaction, and shall provide an explanation of why the transaction does not result in cross-subsidization; or

(iii) An electric utility company that owns generating facilities that total 100 MW or less and are fundamentally used for its own individual load or for sales to affiliated end-users.

(2) Any holding company in a holding company system that includes a transmitting utility or an electric utility is granted a blanket authorization under Section 203(a)(2) of the Federal Power Act to purchase, acquire, or take:

(i) any non-voting security (that does not convey sufficient veto rights over management actions so as to convey control) in a transmitting utility, an electric utility company, or a holding company in a holding company system that includes a transmitting utility or an electric utility company; or

(ii) [11,223] any voting security in a transmitting utility, an electric utility company, or a holding company in a holding company system that includes a transmitting utility or an electric utility company if, after the acquisition, the holding company will own less than 10 percent of the outstanding voting securities; or

(iii) any security of a subsidiary company within the holding company system.

(3) The blanket authorizations granted under paragraph (c)(2) of this section are subject to the conditions that the holding company shall not:

(i) borrow from any electric utility company subsidiary in connection with such acquisition; or

(ii) pledge or encumber the assets of any electric utility company subsidiary in connection with such acquisition;

(4) A holding company granted blanket authorizations in paragraph (c)(2) of this section shall provide the Commission copies of any Schedule 13D, Schedule 13G and Form 13F, at the same time and on the same basis, as filed with the Securities and Exchange Commission in connection with any securities purchased, acquired or taken pursuant to this section.

(5) Any holding company in a holding company system that includes a transmitting utility or an electric utility is granted a blanket authorization under Section 203(a)(2) of the Federal Power Act to acquire a foreign utility company. However, if such holding company or any of its affiliates, its subsidiaries, or associate companies within the holding company system has captive customers in the United States, or owns or provides transmission service over jurisdictional transmission facilities in the United States, the authorization is conditioned on the holding company, consistent with 18 C.F.R. §385.2005(b), verifying by a duly authorized corporate official of the holding company that the proposed transaction:

(i) Will not have any adverse effect on competition, rates, or regulation; and

(ii) Will not result in, at the time of the transaction or in the future:

(A) Any transfer of facilities between a traditional public utility associate company that has captive customers or that owns or provides transmission service over jurisdictional transmission facilities, and an associate company;

(B) Any new issuance of securities by a traditional public utility associate company that has captive customers or that owns or provides transmission service over jurisdictional transmission facilities, for the benefit of an associate company;

(C) Any new pledge or encumbrance of assets of a traditional public utility associate company that has captive customers or that owns or provides transmission service over jurisdictional transmission facilities, for the benefit of an associate company; or

(D) Any new affiliate contracts between a non-utility associate company and a traditional public utility associate company that has captive customers or that owns or provides transmission service over jurisdictional transmission facilities, other than non- power goods and services agreements subject to review under sections 205 and 206 of the Federal Power Act.

(iii) A transaction by a holding company subject to the conditions in paragraphs (c)(5)(i) and (ii) of this Section will be deemed approved only upon filing the information required in paragraphs (c)(5)(i) and (ii) of this section.

(6) Any public utility or any holding company in a holding company system that includes a transmitting utility or an electric utility is granted a blanket authorization under sections 203(a)(1) or 203(a)(2) of the Federal Power Act, as relevant, for internal corporate reorganizations that do not result in the reorganization of a traditional public utility that has captive customers or that owns or provides transmission service over jurisdictional transmission facilities, and that do not present cross-subsidization issues.

(7) Any public utility in a holding company system that includes a transmitting utility or an electric utility is granted a blanket authorization under Section 203(a)(1) of the Federal Power Act to purchase, acquire, or take any security of a public utility in connection with an intra-system cash management program, subject to safeguards to prevent cross- subsidization or pledges or encumbrances of utility assets.

(8) A person that is a holding company solely with respect to one or more exempt wholesale generators (EWGs), foreign utility companies (FUCOs), or qualifying facilities (QFs) is granted a blanket authorization under Section 203(a)(2) of the Federal Power Act to acquire the securities of additional EWGs, FUCOs, or QFs.

(9) A holding company, or a subsidiary of that company, that is regulated by the Board of Governors of the Federal Reserve Bank or by the Office of the Comptroller of the Currency, under the Bank Holding Company Act of 1956 as amended by the Gramm-Leach- Bliley Act of 1999, is granted a blanket authorization under Section 203(a)(2) of the Federal Power Act to acquire and hold an unlimited amount of the securities of holding companies that include a transmitting utility or an electric utility company if such acquisitions and holdings are in the normal course of its business and the securities are held:

(i) As a fiduciary;

(ii) As principal for derivatives hedging purposes incidental to the business of banking and it commits not to vote such securities to the extent they exceed 10 percent of the outstanding shares;

(iii) As collateral for a loan; or

(iv) Solely for purposes of liquidation and in connection with a loan previously contracted for and owned beneficially for a period of not more than two years, with the following conditions and reporting requirement: the holding does not confer a right to control, positively or negatively, through debt covenants or any other means, the operation or management of the public utility or public utility holding company, except as to customary creditors' rights or as provided under the United States Bankruptcy Code; and the parent holding company files with the Commission on a public basis and within 45 days of the close of each calendar quarter, both its total holdings and its holdings as principal, each by class, unless the holdings within a class are less than one percent of outstanding shares, irrespective of the capacity in which they were held.

(10) Any holding company, or a subsidiary of that company, is granted a blanket authorization under Section 203(a)(2) of the Federal Power Act to acquire any security of a public utility or a holding company that includes a public utility:

(i) For purposes of conducting underwriting activities, subject to the condition that holdings that the holding company or its subsidiary are unable to sell or otherwise dispose of within 45 days are to be treated as holdings as principal and thus subject to a limitation of 10 percent of the stock of any class unless the holding company or its subsidiary has within that period filed an application under Section 203 of the Federal Power Act to retain the securities and has undertaken not to vote the securities during the pendency of such application; and the parent holding company files with the Commission on a public basis and within 45 days of the close of each calendar quarter, both its total holdings and its holdings as principal, each by class, unless the holdings within a class are less than one percent of outstanding shares, irrespective of the capacity in which they were held;

(ii) For purposes of engaging in hedging transactions, subject to the condition that if such holdings are 10 percent or more of the voting securities of a given class, the holding company or its subsidiary shall not vote such holdings to the extent that they are 10 percent or more.

(11) Any public utility is granted a blanket authorization under Section 203(a)(1) of the Federal Power Act to transfer a wholesale market-based rate contract to any other public utility affiliate that has the same ultimate upstream ownership, provided that neither affiliate is affiliated with a traditional public utility with captive customers.

(12) A public utility is granted a blanket authorization under section 203(a)(1) of the Federal Power Act to transfer its outstanding voting securities to:

(i) Any holding company granted blanket authorizations in paragraph (c)(2)(ii) of this section if, after the transfer, the holding company and any of its associate or affiliate companies in aggregate will own less than 10 percent of the outstanding voting interests of such public utility; or

(ii) Any person other than a holding company if, after the transfer, such person and any of its associate or affiliate companies in aggregate will own less than 10 percent of the outstanding voting interests of such public utility, and within 30 days after the end of the calendar quarter in which such transfer has occurred the public utility notifies the Commission in accordance with paragraph (c)(17) of this section.

(13) A public utility is granted a blanket authorization under Section 203(a)(1) of the Federal Power Act to transfer its outstanding voting securities to any holding company granted blanket authorization in paragraph (c)(8) of this section if, after the transfer, the holding company and any of its associate or affiliate companies in aggregate will own less than 10 percent of the outstanding voting interests of such public utility.

(14) A public utility is granted a blanket authorization under Section 203(a)(1) of the Federal Power Act to transfer its outstanding voting securities to any holding company granted blanket authorization in paragraph (c)(9) of this section.

(15) A public utility is granted a blanket authorization under Section 203(a)(1) of the Federal Power Act to transfer its outstanding voting securities to any holding company granted blanket authorization in paragraph (c)(10) of this section.

(16) A public utility is granted a blanket authorization under Section 203(a)(1) of the Federal Power Act for the acquisition or disposition of a jurisdictional contract where neither the acquirer nor transferor has captive customers or owns or provides transmission service over jurisdictional transmission facilities, the contract does not convey control over the operation of a generation or transmission facility, and the acquirer is a public utility.

(17) A public utility granted blanket authorization under paragraph (c)(12)(ii) of this section to transfer its outstanding voting securities shall, within 30 days after the end of the calendar quarter in which such transfer has occurred, file with the Commission a report containing the following information:

(a) The names of all parties to the transaction;

(b) Identification of the pre- and post-transaction voting security holdings (and percentage ownership) in the public utility held by the acquirer and its associate or affiliate companies;

(c) The date of the transaction was consummated;

(d) Identification of any public utility or holding company affiliates of the parties to the transaction; and

(e) A statement indicating that the proposed transaction will not result in, at the time of the transaction or in the future, cross-subsidization of a non-utility associate company or pledge or encumbrance of utility assets for the benefit of an associate company is required in §33.2(j)(1).

18 CFR §33.2, Contents of application—general information requirements.

[11,223] 

Each applicant must include in its application, in the manner and form and in the order indicated, the following general information with respect to the applicant and each entity whose jurisdictional facilities or securities are involved:

(a) The exact name of the applicant and its principal business address.

(b) The name and address of the person authorized to receive notices and communications regarding the application, including phone and fax numbers, and E-mail addresses.

(c) A description of the applicant, including:

(1) All business activities of the applicant, including authorizations by charter or regulatory approval (to be identified as Exhibit A to the application);

(2) A list of all energy subsidiaries and energy affiliates, percentage ownership interest in such subsidiaries and affiliates, and a description of the primary business in which each energy subsidiary and affiliate is engaged (to be identified as Exhibit B to the application);

(3) Organizational charts depicting the applicant's current and proposed post- transaction corporate structures (including any pending authorized but not implemented changes) indicating all parent companies, energy subsidiaries and energy affiliates unless the applicant demonstrates that the proposed transaction does not affect the corporate structure of any party to the transaction (to be identified as Exhibit C to the application);

(4) A description of all joint ventures, strategic alliances, tolling arrangements or other business arrangements, including transfers of operational control of transmission facilities to Commission approved Regional Transmission Organizations, both current, and planned to occur within a year from the date of filing, to which the applicant or its parent companies, energy subsidiaries, and energy affiliates is a party, unless the applicant demonstrates that the proposed transaction does not affect any of its business interests (to be identified as Exhibit D to the application);

(5) The identity of common officers or directors of parties to the proposed transaction (to be identified as Exhibit E to the application); and

(6) A description and location of wholesale power sales customers and unbundled transmission services customers served by the applicant or its parent companies, subsidiaries, affiliates and associate companies (to be identified as Exhibit F to the application).

(d) A description of jurisdictional facilities owned, operated, or controlled by the applicant or its parent companies, subsidiaries, affiliates, and associate companies (to be identified as Exhibit G to the application).

(e) A narrative description of the proposed transaction for which Commission authorization is requested, including:

(1) The identity of all parties involved in the transaction;

(2) All jurisdictional facilities and securities associated with or affected by the transaction (to be identified as Exhibit H to the application);

(3) The consideration for the transaction; and

(4) The effect of the transaction on such jurisdictional facilities and securities.

(f) All contracts related to the proposed transaction together with copies of all other written instruments entered into or proposed to be entered into by the parties to the transaction (to be identified as Exhibit I to the application).

(g) A statement explaining the facts relied upon to demonstrate that the proposed transaction is consistent with the public interest. The applicant must include a general explanation of the effect of the transaction on competition, rates and regulation of the applicant by the Commission and state commissions with jurisdiction over any party to the transaction. The applicant should also file any other information it believes relevant to the Commission's consideration of the transaction. The applicant must supplement its application promptly to reflect in its analysis material changes that occur after the date a filing is made with the Commission, but before final Commission action. Such changes must be described and their effect on the analysis explained (to be identified as Exhibit J to the application).

(h) If the proposed transaction involves physical property of any party, the applicant must provide a general or key map showing in different colors the properties of each party to the transaction (to be identified as Exhibit K to the application).

(i) If the applicant is required to obtain licenses, orders, or other approvals from other regulatory bodies in connection with the proposed transaction, the applicant must identify the regulatory bodies and indicate the status of other regulatory actions, and provide a copy of each order of those regulatory bodies that relates to the proposed transaction (to be identified as Exhibit L to the application). If the regulatory bodies issue orders pertaining to the proposed transaction after the date of filing with the Commission, and before the date of final Commission action, the applicant must supplement its Commission application promptly with a copy of these orders.

(j) An explanation, with appropriate evidentiary support for such explanation (to be identified as Exhibit M to the application):

(1) Of how applicants are providing assurance, based on facts and circumstances known to them or that are reasonably foreseeable, that the proposed transaction will not result in, at the time of the transaction or in the future, cross-subsidization of a non-utility associate company or pledge or encumbrance of utility assets for the benefit of an associate company, including:

(i) Disclosure of existing pledges and/or encumbrances of utility assets; and

(ii) A detailed showing that the transaction will not result in:

(A) Any transfer of facilities between a traditional public utility associate company that has captive customers or that owns or provides transmission service over jurisdictional transmission facilities, and an associate company;

(B) Any new issuance of securities by a traditional public utility associate company that has captive customers or that owns or provides transmission service over jurisdictional transmission facilities, for the benefit of an associate company;

(C) Any new pledge or encumbrance of assets of a traditional public utility associate company that has captive customers or that owns or provides transmission service over jurisdictional transmission facilities, for the benefit of an associate company; or

(D) Any new affiliate contract between a non-utility associate company and a traditional public utility associate company that has captive customers or that owns or provides transmission service over jurisdictional transmission facilities, other than non- power goods and services agreements subject to review under sections 205 and 206 of the Federal Power Act; or

(2) If no such assurance can be provided, an explanation of how such cross- subsidization, pledge, or encumbrance will be consistent with the public interest

18 CFR §33.3, Additional information requirements for applications involving horizontal competitive impacts.

(a) (1) [11,223] 

The applicant must file the horizontal Competitive Analysis Screen described in paragraphs (b) through (f) of this section if, as a result of the proposed transaction, a single corporate entity obtains ownership or control over the generating facilities of previously unaffiliated merging entities (for purposes of this section, merging entities means any party to the proposed transaction or its parent companies, energy subsidiaries or energy affiliates)

(2) A horizontal Competitive Analysis Screen need not be filed if the applicant:

(i) Affirmatively demonstrates that the merging entities do not currently conduct business in the same geographic markets or that the extent of the business transactions in the same geographic markets is de minimis ; and

(ii) No intervenor has alleged that one of the merging entities is a perceived potential competitor in the same geographic market as the other.

(b) All data, assumptions, techniques and conclusions in the horizontal Competitive Analysis Screen must be accompanied by appropriate documentation and support.

(1) If the applicant is unable to provide any specific data required in this section, it must identify and explain how the data requirement was satisfied and the suitability of the substitute data.

(2) The applicant may provide other analyses for defining relevant markets ( e.g. the Hypothetical Monopolist Test with or without the assumption of price discrimination) in addition to the delivered price test under the horizontal Competitive Analysis Screen.

(3) The applicant may use a computer model to complete one or more steps in the horizontal Competitive Analysis Screen. The applicant must fully explain, justify and document any model used and provide descriptions of model formulation, mathematical specifications, solution algorithms, as well as the annotated model code in executable form, and specify the software needed to execute the model. The applicant must explain and document how inputs were developed, the assumptions underlying such inputs and any adjustments made to published data that are used as inputs. The applicant must also explain how it tested the predictive value of the model, for example, using historical data.

(c) The horizontal Competitive Analysis Screen must be completed using the following steps:

(1) Define relevant products. Identify and define all wholesale electricity products sold by the merging entities during the two years prior to the date of the application, including, but not limited to, non-firm energy, short-term capacity (or firm energy), long- term capacity (a contractual commitment of more than one year), and ancillary services (specifically spinning reserves, non-spinning reserves, and imbalance energy, identified and defined separately).Because demand and supply conditions for a product can vary substantially over the year, periods corresponding to those distinct conditions must be identified by load level, and analyzed as separate products.

(2) Identify destination markets. Identify each wholesale power sales customer or set of customers (destination market) affected by the proposed transaction. Affected customers are, at a minimum, those entities directly interconnected to any of the merging entities and entities that have purchased electricity at wholesale from any of the merging entities during the two years prior to the date of the application. If the applicant does not identify an entity to whom the merging entities have sold electricity during the last two years as an affected customer, the applicant must provide a full explanation for each exclusion.

(3)  [11,224] Identify potential suppliers. The applicant must identify potential suppliers to each destination market using the delivered price test described in paragraph c(4). A seller may be included in a geographic market to the extent that it can economically and physically deliver generation services to the destination market.

(4)  Perform delivered price test. For each destination market, the applicant must calculate the amount of relevant product a potential supplier could deliver to the destination market from owned or controlled capacity at a price, including applicable transmission prices, loss factors and ancillary services costs, that is no more than five (5) percent above the pre-transaction market clearing price in the destination market.

(i)  Supplier's presence. The applicant must measure each potential supplier's presence in the destination market in terms of generating capacity, using economic capacity and available economic capacity measures. Additional adjustments to supplier presence may be presented; applicants must support any such adjustment.

(A) Economic capacity means the amount of generating capacity owned or controlled by a potential supplier with variable costs low enough that energy from such capacity could be economically delivered to the destination market. Prior to applying the delivered price test, the generating capacity meeting this definition must be adjusted by subtracting capacity committed under long-term firm sales contracts and adding capacity acquired under long-term firm purchase contracts ( i.e. , contracts with a remaining commitment of more than one year). The capacity associated with any such adjustments must be attributed to the party that has authority to decide when generating resources are available for operation. Other generating capacity may also be attributed to another supplier based on operational control criteria as deemed necessary, but the applicant must explain the reasons for doing so.

(B) [11,225] Available economic capacity means the amount of generating capacity meeting the definition of economic capacity less the amount of generating capacity needed to serve the potential supplier's native load commitments, as described in paragraph d(4)(i).

(C)Available transmission capacity.—

Each potential supplier's economic capacity and available economic capacity (and any other measure used to determine the amount of relevant product that could be delivered to a destination market) must be adjusted to reflect available transmission capability to deliver each relevant product. The allocation to a potential supplier of limited capability of constrained transmission paths internal to the merging entities' systems or interconnecting the systems with other control areas must recognize both the transmission capability not subject to firm reservations by others and any firm transmission rights held by the potential supplier that are not committed to long-term transactions. For each such instance where limited transmission capability must be allocated among potential suppliers, the applicant must explain the method used and show the results of such allocation.

(D)Internal interface.—

If the proposed transaction would cause an interface that interconnects the transmission systems of the merging entities to become transmission facilities for which the merging entities would have a "native load" priority under their open access transmission tariff ( i.e., where the merging entities may reserve existing transmission capacity needed for native load growth and network transmission customer load growth reasonable forecasted within the utility's current planning horizon), all of the unreserved capability of the interface must be allocated to the merging entities for purposes of the horizontal Competitive Analysis Screen, unless the applicant demonstrates one of the following:

( 1) The merging entities would not have adequate economic capacity to fully use such unreserved transmission capability;

( 2) The merging entities have committed a portion of the interface capability to third parties; or

( 3) Suppliers other than the merging entities have purchased a portion of the interface capability.

(5)Calculate market concentration.—

The applicant must calculate the market share, both pre- and post-merger, for each potential supplier, the Herfindahl-Hirschman Index (HHI) statistic for the market, and the change in the HHI statistic. (The HHI statistic is a measure of market concentration and is a function of the number of firms in a market and their respective market shares. The HHI statistic is calculated by summing the squares of the individual market shares, expressed as percentages, of all potential suppliers to the destination market.) To make these calculations, the applicant must use the amounts of generating capacity ( i.e., economic capacity and available economic capacity, and any other relevant measure) determined in paragraph (c)(3)(i) of this section, for each product in each destination market.

(6)Provide historical transaction data.—

[11,226] 

The applicant must provide historical trade data and historical transmission data to corroborate the results of the horizontal Competitive Analysis Screen. The data must cover the two-year period preceding the filing of the application. The applicant may adjust the results of the horizontal Competitive Analysis Screen, if supported by historical trade data or historical transmission service data. Any adjusted results must be shown separately, along with an explanation of all adjustments to the results of the horizontal Competitive Analysis Screen. The applicant must also provide an explanation of any significant differences between results obtained by the horizontal Competitive Analysis Screen and trade patterns in the last two years.

(d) In support of the delivered price test required by paragraph (c)(4) of this section, the applicant must provide the following data and information used in calculating the economic capacity and available economic capacity that a potential supplier could deliver to a destination market. The transmission data required by paragraphs (d)(7) through (d)(9) of this section must be supplied for the merging entities' systems. The transmission data must also be supplied for other relevant systems, to the extent data are publicly available.

(1)Generation capacity.—

For each generating plant or unit owned or controlled by each potential supplier, the applicant must provide:

(i) Supplier name;

(ii) Name of the plant or unit;

(iii) Primary and secondary fuel-types;

(iv) Nameplate capacity;

(v) Summer and winter total capacity; and

(vi) Summer and winter capacity adjusted to reflect planned and forced outages and other factors, such as fuel supply and environmental restrictions.

(2)Variable cost.—

For each generating plant or unit owned or controlled by each potential supplier, the applicant must also provide variable cost components.

(i) These cost components must include at a minimum:

(A) Variable operation and maintenance, including both fuel and non-fuel operation and maintenance; and

(B) Environmental compliance.

(ii) To the extent costs described in paragraph (d)(2)(i) of this Section are allocated among units at the same plant, allocation methods must be fully described.

(3)Long-term purchase and sales data.—

For each sale and purchase of capacity, the applicant must provide the following information:

(i) Purchasing entity name;

(ii) [11,227] 

Selling entity name;

(iii) Duration of the contract;

(iv) Remaining contract term and any evergreen provisions;

(v) Provisions regarding renewal of the contract;

(vi) Priority or degree of interruptibility;

(vii) FERC rate schedule number, if applicable;

(viii) Quantity and price of capacity and/or energy purchased or sold under the contract; and

(ix) Information on provisions of contracts which confer operational control over generation resources to the purchaser.

(4) Native load commitments 

 (i)  Native load commitments are commitments to serve wholesale and retail power customers on whose behalf the potential supplier, by statute, franchise, regulatory requirement, or contract, has undertaken an obligation to construct and operate its system to meet their reliable electricity needs.

(ii) The applicant must provide supplier name and hourly native load commitments for the most recent two years. In addition, the applicant must provide this information for each load level, if load-differentiated relevant products are analyzed.

(iii) If data on native load commitments are not available, the applicant must fully explain and justify any estimates of these commitments.

(5)Transmission and ancillary service prices, and loss factors 

 (i) The applicant must use in the horizontal Competitive Analysis Screen the maximum rates stated in the transmission providers' tariffs. If necessary, those rates should be converted to a dollars-per-megawatt hour basis and the conversion method explained.

(ii) If a regional transmission pricing regime is in effect that departs from system-specific transmission rates, the horizontal Competitive Analysis Screen must reflect the regional pricing regime.

(iii) The following data must be provided for each transmission system that would be used to deliver energy from each potential supplier to a destination market:

(A) Supplier name;

(B) Name of transmission system;

(C) Firm point-to-point rate;

(D) Non-firm point-to-point rate;

(E) Scheduling, system control and dispatch rate;

(F) Reactive power/voltage control rate;

(G) Transmission loss factor; and

(H) Estimated cost of supplying energy losses.

(iv) The applicant may present additional alternative analysis using discount prices if the applicant can support it with evidence that discounting is and will be available.

(6)Destination market price.—

The applicant must provide, for each relevant product and destination market, market prices for the most recent two years. The applicant may provide suitable proxies for market prices if actual market prices are unavailable. Estimated prices or price ranges must be supported and the data and approach used to estimate the prices must be included with the application. If the applicant relies on price ranges in the analysis, such ranges must be reconciled with any actual market prices that are supplied in the application. Applicants must demonstrate that the results of the analysis do not vary significantly in response to small variations in actual and/or estimated prices.

(7)Transmission capability 

 (i)  [11,228] 

The applicant must provide simultaneous transfer capability data, if available, for each of the transmission paths, interfaces, or other facilities used by suppliers to deliver to the destination markets on an hourly basis for the most recent two years.

(ii) Transmission capability data must include the following information:

(A) Transmission path, interface, or facility name;

(B) Total transfer capability (TTC); and

(C) Firm available transmission capability (ATC).

(iii) Any estimated transmission capability must be supported and the data and approach used to make the estimates must be included with the application.

(8) Transmission constraints 

(i) For each existing transmission facility that affects supplies to the destination markets and that has been constrained during the most recent two years or is expected to be constrained within the planning horizon, the applicant must provide the following information:

(A) Name of all paths, interfaces, or facilities affected by the constraint;

(B) Locations of the constraint and all paths, interfaces, or facilities affected by the constraint;

(C) Hours of the year when the transmission constraint is binding; and

(D) The system conditions under which the constraint is binding.

(ii) The applicant must include information regarding expected changes in loadings on transmission facilities due to the proposed transaction and the consequent effect on transfer capability.

(iii) To the extent possible, the applicant must provide system maps showing the location of transmission facilities where binding constraints have been known or are expected to occur.

(9)Firm transmission rights (Physical and Financial).—

For each potential supplier to a destination market that holds firm transmission rights necessary to directly or indirectly deliver energy to that market, or that holds transmission congestion contracts, the applicant must provide the following information:

(i) Supplier name;

(ii) Name of transmission path interface, or facility;

(iii) The FERC rate schedule number, if applicable, under which transmission service is provided; and

(iv) A description of the firm transmission rights held (including, at a minimum, quantity and remaining time the rights will be held, and any relevant time restrictions on transmission use, such as peak or off-peak rights).

(10)Summary table of potential suppliers' presence 

(i) The applicant must provide a summary table with the following information for each potential supplier for each destination market:

(A) Potential supplier name;

(B) The potential supplier's total amount of economic capacity (not subject to transmission constraints); and

(C) The potential supplier's amount of economic capacity from which energy can be delivered to the destination market (after adjusting for transmission availability).

(ii) [11,229] 

A similar table must be provided for available economic capacity, and for any other generating capacity measure used by the applicant.

(11) Historical trade data 

 (i) The applicant must provide data identifying all of the merging entities' wholesale sales and purchases of electric energy for the most recent two years.

(ii) The applicant must include the following information for each transaction:

(A) Type of transaction (such as non-firm, short-term firm, long-term firm, peak, off-peak, etc.);

(B) Name of purchaser;

(C) Name of seller;

(D) Date, duration and time period of the transaction;

(E) Quantity of energy purchased or sold;

(F) Energy charge per unit;

(G) Megawatt hours purchased or sold;

(H) Price; and

(I) The delivery points used to effect the sale or purchase.

(12)Historical transmission data.—

The applicant must provide information concerning any transmission service denials, interruptions and curtailments on the merging entities' systems, for the most recent two years, to the extent the information is available from OASIS data, including the following information:

(i) Name of the customer denied, interrupted or curtailed;

(ii) Type, quantity and duration of service at issue;

(iii) The date and period of time involved;

(iv) Reason given for the denial, interruption or curtailment;

(v) The transmission path; and

(vi) The reservations or other use anticipated on the affected transmission path at the time of the service denial, curtailment or interruption.

(e) Mitigation.—

Any mitigation measures proposed by the applicant (including, for example, divestiture or participation in a regional transmission organization) which are intended to mitigate the adverse effect of the proposed transaction must, to the extent possible, be factored into the horizontal Competitive Analysis Screen as an additional post- transaction analysis. Any mitigation commitments that involve facilities ( e.g., in connection with divestiture of generation) must identify the facilities affected by the commitment, along with a timetable for implementing the commitments.

(f) Additional factors.—

If the applicant does not propose mitigation, the applicant must address:

(1) The potential adverse competitive effects of the transaction.

(2) The potential for entry in the market and the role that entry could play in mitigating adverse competitive effects of the transaction;

(3) The efficiency gains that reasonably could not be achieved by other means; and

(4) Whether, but for the transaction, one or more of the merging entities would be likely to fail, causing its assets to exit the market.

§33.4 Additional information requirements for applications involving vertical competitive impacts.

(a) (1) [11,230] 

The applicant must file the vertical Competitive Analysis described in paragraphs (b) through (e) of this Section if, as a result of the proposed transaction, a single corporate entity has ownership or control over one or more merging entities that provides inputs to electricity products and one or more merging entities that provides electric generation products (for purposes of this section, merging entities means any party to the proposed transaction or its parent companies, energy subsidiaries or energy affiliates).

(2) A vertical Competitive Analysis need not be filed if the applicant can affirmatively demonstrate that:

(i) The merging entities currently do not provide inputs to electricity products ( i.e., upstream relevant products) and electricity products ( i.e., downstream relevant products) in the same geographic markets or that the extent of the business transactions in the same geographic market is de minimis; and no intervenor has alleged that one of the merging entities is a perceived potential competitor in the same geographic market as the other.

(ii) The extent of the upstream relevant products currently provided by the merging entities is used to produce a de minimis amount of the relevant downstream products in the relevant destination markets, as defined in paragraph (c)(2) of §33.3.

(b) All data, assumptions, techniques and conclusions in the vertical Competitive Analysis must be accompanied by appropriate documentation and support.

(c) The vertical Competitive Analysis must be completed using the following steps:

(1)Define relevant products 

(i)Downstream relevant products.—

The applicant must identify and define as downstream relevant products all products sold by merging entities in relevant downstream geographic markets, as outlined in paragraph (c)(1) of §33.3.

(ii)Upstream relevant products.—

The applicant must identify and define as upstream relevant products all inputs to electricity products provided by upstream merging entities in the most recent two years.

(2)Define geographic markets 

(i)Downstream geographic markets.—

The applicant must identify all geographic markets in which it or any merging entities sell the downstream relevant products, as outlined in paragraphs (c)(2) and (c)(3) of §33.3.

(ii)Upstream geographic markets.—

The applicant must identify all geographic markets in which it or any merging entities provide the upstream relevant products.

(3)Analyze competitive conditions 

(i)Downstream geographic market 

(A) The applicant must compute market share for each supplier in each relevant downstream geographic market and the HHI statistic for the downstream market. The applicant must provide a summary table with the following information for each relevant downstream geographic market:

( 1) The economic capacity of each downstream supplier (specify the amount of such capacity served by each upstream supplier);

( 2) The total amount of economic capacity in the downstream market served by each upstream supplier;

( 3) The market share of economic capacity served by each upstream supplier; and

( 4) The HHI statistic for the downstream market.

(B) [11,231] 

A similar table must be provided for available economic capacity and for any other measure used by the applicant.

(ii) Upstream geographic market.—

The applicant must provide a summary table with the following information for each upstream relevant product in each relevant upstream geographic market:

(A) The amount of relevant product provided by each upstream supplier;

(B) The total amount of relevant product in the market;

(C) The market share of each upstream supplier; and

(D) The HHI statistic for the upstream market.

(d) Mitigation.—

Any mitigation measures proposed by the applicant (including, for example, divestiture or participation in an Regional Transmission Organization) which are intended to mitigate the adverse effect of the proposed transaction must, to the extent possible, be factored into the vertical competitive analysis as an additional post-transaction analysis. Any mitigation measures that involve facilities must identify the facilities affected by the commitment.

(e) Additional factors 

(1) If the applicant does not propose mitigation measures, the applicant must address:

(i) The potential adverse competitive effects of the transaction.

(ii) The potential for entry in the market and the role that entry could play in mitigating adverse competitive effects of the transaction;

(iii) The efficiency gains that reasonably could not be achieved by other means; and

(iv) Whether, but for the proposed transaction, one or more of the parties to the transaction would be likely to fail, causing its assets to exit the market.

(2) The applicant must address each of the additional factors in the context of whether the proposed transaction is likely to present concerns about raising rivals' costs or anticompetitive coordination.

§33.5 Proposed accounting entries.

[11,231] 

If the applicant is required to maintain its books of account in accordance with the Commission's Uniform System of Accounts in part 101 of this chapter, the applicant must present proposed accounting entries showing the effect of the transaction with sufficient detail to indicate the effects on all account balances (including amounts transferred on an interim basis), the effect on the income statement, and the effects on other relevant financial statements. The applicant must also explain how the amount of each entry was determined.

§33.7 Verification.

[11,231] 

The original application must be signed by a person or persons having authority with respect thereto and having knowledge of the matters therein set forth, and must be verified under oath.

§33.8 Number of copies.
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The applicant must submit the application or petition to the Secretary of the Commission in accordance with filing procedures posted on the Commission’s web site at <http://www.ferc.gov>. If the applicant submits a public and a non-public version (containing information filed under a request for privileged treatment), the original and at least three of the eight copies must be of the non-public version of the filing, pursuant to §388.112(b)(ii). If the applicant must submit information specified in paragraphs (b), (c), (d), (e) and (f) of §33.3 or paragraphs (b), (c), (d) and (e) of §33.4, the applicant must submit all such information in electronic format (e.g., on computer diskette or on CD) along with a printed description and summary. The electronic version must be submitted in accordance with §385.2011 of the Commission's regulations. The printed portion of the applicant's submission must include documentation for the electronic submission, including all file names and a summary of the data contained in each file. Each column (or data item) in each separate data table or chart must be clearly labeled in accordance with the requirements of §33.3 and §33.4. Any units of measurement associated with numeric entries must also be included.

§33.9 Protective order.

[11,231] 

If the applicant seeks to protect any portion of the application, or any attachment thereto, from public disclosure pursuant to §388.112 of this chapter, the applicant must include with its request for privileged treatment a proposed protective order under which the parties to the proceeding will be able to review any of the data, information, analysis or other documentation relied upon by the applicant for which privileged treatment is sought.

§33.10 Additional information.

[11,231] 

The Director of the Office of Energy Market Regulation, or his designee, may, by letter, require the applicant to submit additional information as is needed for analysis of an application filed under this part.

� FERC approval of transactions is required if the value of the facilities exceeds $50,000.


� Inquiry Concerning the Commission’s Merger Policy Under the Federal Power Act; Policy Statement, Order No. 592, FERC Stats. & Regs. ¶ 31,044, at 30,129 (1996) (“Merger Policy Statement”), recons. denied, Order No. 592-A, 79 FERC   ¶ 61,321 (1997)). 


�  Pub. L. No. 109-58, 119 Stat. 594 (2005).


� Blanket Authorization Under FPA Section 203, Order No. 708, 73 FR 11003 (Feb. 29, 2008), FERC Stats. & Regs. ¶ 31,265 (2008).


� The reporting burden for this piece was approved by OMB in the July 2008 order mentioned above and included under the FERC-519 OMB control number.  The Commission had intended to create a separate control number for these reporting requirements but because it is such a small number, and related to the FERC-519, the Commission has opted to leave the current status unchanged. 


� 75 FR 35871.


� Merger applications include simple merger applications where no competitive concerns are raised.  These require minor analysis.  Some filings are complex merger applications where horizontal competitive concerns are raised.  For these, there is a need for extensive analysis.


� Number of hours an employee works each year.


� Average annual salary per employee (including overhead).


� An “FTE” is a “Full Time Equivalent” employee that works the equivalent of 2,080 hours per year.


� Average annual salary per employee (including overhead).
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