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This information collection is authorized by Section 250 of the National Housing Act, Section 223(f)(3) of the National Housing Act, and Section 219 of the 1999 Appropriations Act.  This information is used to ensure that units are maintained and used solely as rental housing in accordance with the terms of the Use Agreement through the original maturity date of the mortgage.  This information is also monitored by HUD (via form HUD-90075) to ensure compliance with the executed and recorded Use Agreement.  No assurance of confidentiality is provided.
Section 207 pursuant to Section 223(f) Rental Housing

Prepayment subject to Section 223(f)(3)

FHA Project No.  ________________

Project Name  ______________________


This Use Agreement (this "Agreement") is made, as of ____________ __, ____, by and between ___________________________, a _______________ {limited/general partnership; corporation}(the "Owner") and SECRETARY OF HOUSING AND URBAN DEVELOPMENT, Washington, D.C. (the "Secretary" or "HUD").
RECITALS

A.  The Owner is the owner of {all of/ a leasehold interest in} that certain real property located in the {City/Town/Village} of __________________, in the County of _______________, in the {State/Commonwealth} of _____________________, as more particularly described in Exhibit A attached hereto and made a part hereof (the "Real Property"), on which is constructed that certain rental apartment project known as ____________________ Apartments, known as FHA Project No. ______________ (the "Project") and together with the Real Property, (the "Property").

B.  The Property is encumbered by that certain first lien mortgage loan (the "Loan") made to the Owner, or a predecessor in interest, which loan is evidenced and/or secured by that certain {Deed of Trust/Mortgage} Note dated _______________ __, _____ and that certain {Deed of Trust/Mortgage} of even date therewith endorsed for insurance by the Secretary under Section 207 pursuant to Section 223(f) of the National Housing Act , 12 U.S.C. §1713 and §17l5n(f), on ________________ ___, ______.

C.  The Mortgage Note contains a prepayment provision derived from Section 223(f)(3) of the National Housing Act, 12 U.S.C. §17l5n(f)(3), as follows:

The debt evidenced by this Note may not be prepaid either in whole or in part

for a period of five years from the date of final endorsement hereof except in
cases where the prior written approval of the Secretary is obtained and such
written approval is expressly based upon the existence of one of the following:
1.  The Owner has entered into an agreement with the Secretary to utilize the property as a rental property for the remainder of the five year statutory period set out in the Mortgage Note;
2.  The Secretary has determined that the conversion of the property to cooperative or condominium ownership is sponsored by a bona fide tenants' organization representing a majority of the households in the project;
3.  The Secretary has determined that continuation of the property as rental housing is clearly unnecessary to assure adequate rental housing opportunity for low and moderate income people in the community; or
4.  The Secretary has determined that continuation of the property as rental housing would have an undesirable and deleterious effect on the surrounding neighborhood.


D.  The Owner has requested the prior written approval of the Secretary to prepay the Mortgage Note pursuant to the above quoted provision;

E.  The Owner has agreed to maintain the Project as rental property until ______________ ___, _____, which is the requisite period of five years after the date of the Secretary's endorsement of the Mortgage Note for mortgage insurance under Section 207 pursuant to Section 223(f) of the National Housing Act;


NOW THEREFORE, in consideration of the mutual covenants contained herein, and other good and valuable consideration, the sufficiency of which are expressly acknowledged, the parties agree as follows:

1.  Incorporation of Recitals.  The foregoing recitals are hereby incorporated by reference as if full set forth herein.

2.  Approval of Prepayment.  The execution and recording of this Agreement shall constitute the Secretary's approval of the prepayment of the Mortgage Note described above, provided that such prepayment is made in accordance with the terms of the Mortgage Note for a prepayment penalty, if applicable.

3.  Term.  This Agreement shall remain in effect until ______________ ___, _____, (such period being hereinafter referred to as the "Term").

4.  Use Requirement.  The Owner hereby agrees that the Project shall be used solely as rental housing with no reduction in the number of residential rental units.

5. Tenant Selection.  Unless designed primarily for occupancy by elderly persons, Owners shall not, in selecting tenants, discriminate against any person or persons by reason of the fact that there are children in the family.

6.  Civil Rights Requirements. The Owner shall comply with the provisions of any applicable federal, state or local law prohibiting discrimination in housing on the basis of race, color, religion, creed, sex, national origin, handicap or familial status, including but not limited to:  Title VI of the Civil Rights Act of 1964 (Public Law 90-284, 82 Stat. 73), the Fair Housing Act of 1968, as amended (42 U.S.C. 3601 et. seq.; 24 C.F.R. 100 et. seq.) Executive Order 11063, and all requirements imposed by or pursuant to the regulations of HUD implementing these authorities, including, but not limited to, 24 CFR Parts 1, 100, 107, and 110, and Subparts I and M of Part 200.

7.  Covenants to Run with Land.  The Owner hereby subjects the Project to the covenants, reservations and restrictions set forth in this Agreement.  The Owner hereby declares its express intent that the covenants, reservations and restrictions set forth herein shall be deemed covenants running with the land to the extent permitted by law and shall pass to and be binding upon the successors in title to the Property until __________ ____, ____.  Each and every contract, deed, mortgage or other instrument hereafter executed covering or conveying the Property or any portion thereof shall conclusively be held to have been executed, delivered and accepted subject to such covenants, reservations and restrictions, regardless of whether such covenants, reservations and restrictions are set forth in such contract, deed or other instrument.  The Secretary hereby agrees that upon the request of the Owner made on or after ____________ _____, _____, the Secretary shall execute a recordable instrument approved by the Secretary for purposes of releasing this Agreement of record.  All costs and expenses relating to the preparation and recording of such release shall be paid by the Owner.

8.  Superiority.  The parties hereto understand and agree that, notwithstanding any provisions contained in this Agreement, or any other instrument or agreement affecting the Property, the restrictions and covenants hereunder are not intended by the parties hereto to either create a lien upon the Property, or grant any right of foreclosure, under the laws of the jurisdiction where the project is located, to any party hereto or third party beneficiary hereof upon a default of any provision herein, rather they are intended by the parties hereto to constitute a restrictive covenant that is filed of record prior in time to any instrument or agreement granting a security interest in the Project, and that, notwithstanding a foreclosure or transfer of title pursuant to any other instrument or agreement, the restrictive covenants and provisions hereunder shall remain in full force and effect.
9.  Violations and Secretary's Remedies.  If the Secretary determines that the Owner has violated any of the terms of this Agreement, the Secretary shall notify the Owner of its determination and the Owner shall have thirty (30) calendar days after receipt of such notification in which to cure the violation.  Promptly following the expiration of the foregoing thirty (30) day period, the Secretary shall reinspect the Project and/or take other investigative steps as it deems necessary in order to ensure compliance.  Failure to cure the violation shall deem the owner in default.  The parties further agree that upon any default under this Agreement, the Secretary may apply to any court, state or federal, for specific performance of this Agreement, or for such other equitable relief as may be appropriate, since the injury to the Secretary arising from a violation under any of the terms of this Agreement would be irreparable and the amount of damage would be difficult to ascertain.

10.  Notice to Tenants upon Expiration of Use Agreement.  The Owner shall notify each Tenant at least 90 days prior to the expiration of the Term of the Use Agreement that after the expiration of the Term of the Use Agreement, the Owner will be free to alter unit rents without the Secretary's approval (to the extent that the unit rents are not otherwise regulated by the Secretary under a Housing Assistance Payments Contract), and that the Tenant will be required to bear the entire cost of the rent, subject to any applicable requirements or restrictions under the lease or under State or local law.  The notice to each Tenant shall also state:  (a) The actual (if known) or the estimated unit rent that each Tenant will be charged for the unit that Tenant occupies following the expiration of the Term of the Use Agreement; (b) the difference between the actual (if known) or estimated unit rent that each Tenant will be charged for the unit that Tenant occupies, and the current unit rent paid by each Tenant the Terms of the Use Agreement.  The Owner shall provide the Secretary a certification that each Tenant has been notified in accordance with this provision with an example of the text of the notice attached.
11.  Signatory Authority.  Any person signing this Agreement on behalf of a party (e.g., the General Partner signing for an owner) represents that he or she has the authority to bind the party for whom he or she is signing.
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IN WITNESS WHEREOF, the parties hereto have caused this Use Agreement to be executed and made effective as of the date first above written.

WITNESS/ATTEST:








OWNER:
____________________________

___________________________________,

a ______________ {limited/general 

partnership, corporation}

By: _________________________________

Name: _______________________________

Title: ________________________________

[insert appropriate acknowledgement form]

WITNESS:






SECRETARY OF HOUSING 

AND URBAN DEVELOPMENT,

WASHINGTON, D.C.

_____________________________   By: ________________________________

Authorized Agent

_________________________ Office

[insert appropriate acknowledgement form]
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