Part lll. Administrative, Procedural, and Miscellaneous

Rule to be Included in Final regulations providing the extent to whichand (F) of the Code. This may be illus-
Regulations Under Section nonrecognition provisions apply to transtrated by two examples. In both exam-
897(e) of the Code fers of U.S. real property interests. ples, the corporation, the stock of which
Pursuant to the regulatory authoritywas received in the exchange, is not a
Notice 99-43 under section 897(e)(2), Temp. RegU.S. real property holding corporation

) . _ 81.897-6T(a)(1) provides that, subject timmediately after the exchange, but was a
This notice announces a modificationsertain exceptions, any nonrecognitionu.S. real property holding corporation
of the current rules under Temp. Regproyision shall apply to a transfer by awithin the period provided in section
§1.897-6T(a)(1) regarding transfers, Xreign person of a U.S. real property in897(c)(1)(A)(ii) (the shorter of five years
changes, and other dispositions of U.Serest on which gain is realized only to ther the taxpayer’s holding period prior to
real property interests in nonrecognitiofextent that the transferred U.S. real propthe exchange).
transactions occurring after June 18grty interest is exchanged for a U.S. real In example one, a domestic corporation
1980. The new rule will be included inproperty interest which, immediately fol-engages in a recapitalization, whereby
regulatlons finalizing the temporary régUiowing the exchange, would be subject tane share of common stock is issued in
lations. U.S. taxation upon its disposition (and thexchange for two outstanding shares of
SECTION |. BACKGROUND transferor complies with the filing re-the existing common stock (in what is
quirement of Temp. Reg. §1.897-5). Iommonly referred to as a “reverse stock
Section 897(a) of the Code provide¢he case of an exchange of a U.S. regplit”), pursuant to a section 354(a) ex-
generally that the disposition of a U.Sproperty interest for stock in a domestiehange in a section 368(a)(1)(E) reorgani-
real property interest by a nonresidergorporation (that is otherwise treated as gation. The shares received in the ex-
alien individual or a foreign corporation isU.S. real property interest), such stockhange are substantially identical to the
taxable as effectively connected incomé&hall not be considered a U.S. real progshares exchanged therefor, possessing (in
under section 871(b)(1) or sectiorerty interest unless the domestic corporahe aggregate and with respect to any
882(a)(1), respectively, as if the taxpayelion is a U.S. real property holding corpoother outstanding stock of the corpora-
was engaged in a trade or business withligtion immediately after the exchangetion) the same dividend rights, voting
the United States and the gain or loss wddus, if an interest in a U.S. real propertyower, liquidation preference (if any),
effectively connected with the trade oholding corporation is exchanged in &onvertibility and other legal and eco-
business. nonrecognition transaction for stock of &yomic entitlements as the shares ex-
Section 897(c)(1) of the Code defines 8lomestic corporation, that is not a U.Schanged, and do not contain any addi-
U.S. real property interest as including afeal property holding corporation imme-ional rights or obligations.
interest (other than an interest solely as@ately after the exchange, the exchange |n example two, a domestic corporation
creditor) in any domestic corporation, unWould be taxable under section 897.  changes its state of incorporation from
less the taxpayer establishes that such cor-Under Temp. Reg. §1.897-6T(a)(2), &tate A to State B, pursuant to a state law
poration was at no time a U.S. real prop2onrecognition provision for purposes ofnerger of the corporation into a corpora-
erty holding corporation during thesection 897(e) is any provision of th&jon newly incorporated in State B solely
shorter of the period the taxpayer hel@ode which provides that gain or loss ig facilitate the transaction, and which is
such interest or the 5-year period endingOt recognized if the requirements of thaghe survivor in the merger. In the merger,
on the date of the disposition of such inProvision are met. Thus, section 897(e3tock of the merged corporation is ex-
terest. Under section 897(c)(2), a U.s2pplies only to an exchange that receiveshanged for stock in the surviving corpo-
real property holding corporation is dellonrecognition treatment pursuant to antion, possessing (in the aggregate and
fined as any corporation if the fair markePther provision of the Code and does ngfjth respect to any other outstanding
value of its U.S. real property interest§reate (or expand) a nonrecognition prastock of the corporation) substantially

equals or exceeds 50-percent of the su#sSIon. identical dividend rights, voting power,
of (i) its U.S. real property interests, (ii)SECTION II. EINALIZATION OF liquidation preference (if any), convert-
its real property interests located outsid$EMP_ REG. §1.897—6T(a)(1) ibility and other legal and economic enti-
the United States, and (iii) any of its other tlements as the shares exchanged, and
assets used or held for use in a trade orlt is recognized that the requirement irloes not contain any additional rights or
business. Temp. Reg. 81.897-6T(a)(1), providingobligations. The reincorporation qualifies

Section 897(e)(1) of the Code provideshat the corporation whose stock is reas a reorganization under section
generally that a nonrecognition provisiorceived in a nonrecognition exchange must68(a)(1)(F).
applies only in the case of an exchange @fe a U.S. real property holding corpora- Under Temp. Reg. §1.897-6T(a)(1),
a U.S. real property interest for an intereston immediately after the exchange, mayhe exchange of stock in both examples
the sale of which would be taxable undenot be appropriate for stock exchangewould be taxable to foreign shareholders
Chapter 1 of the Code. Under sectionnder section 354(a) in certain reorganbecause, with respect to the interests ex-
897(e)(2), the Secretary may prescribeations described in sections 368(a)(1)(Ehanged, the domestic corporation whose
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stock is received is not a U.S. real properthe meaning of section 368(a)(1)(E), anéT(a)(1) and 1.897-5T(d)(1)(iii), Treas.
holding corporation immediately after thethe corporation ceased to be a U.S. reReg. §1.1445-2(d)(2)(i)(A) and Temp.
exchange. Accordingly, when the finalproperty holding corporation two yearsReg. §1.1445-9T. This information will
regulations under section 897(e) are igrior to the exchange, the sale of the stodke used to obtain exemptions from tax
sued, the regulations will include an excedy the foreign person two years after thender certain nonrecognition transactions
tion that will provide that a foreign tax- exchange will constitute the disposition ofind to satisfy reporting requirements re-
payer will not recognize gain under sectioa U.S. real property interest that is subjegtarding these nonrecognition transac-
1.897-6T(a)(1) (as finalized) for a stocko tax under section 897(a). If the samions. This information will be used by
exchange under section 354(a) in certainterest were to be sold by the foreign pethe Internal Revenue Service to verify
reorganizations described in sectioison four years after the exchange, the salhether a taxpayer is entitled to exemp-
368(a)(1)(E) or (F). The exception willwould not be subject to tax under sectiotion from tax under a nonrecognition
apply where the taxpayer receives stock i897(a), because the interest would ndtansaction. The likely respondents are
the corporation that is substantially identihave been a U.S. real property interest. individuals, corporations, and business or
cal to the shares exchanged, possessing $ch case, the interest would not havether for-profit institutions.

the aggregate and with respect to any otheeen an interest in a domestic corporation The estimated total annual reporting
outstanding stock of the corporation) théhat was a U.S. real property holding corburden is 200 hours. The estimated an-
same dividend rights, voting power, liqui-poration during the period specified imual burden per respondent is 2 hours.
dation preferences (if any), and convertsection 897(c)(1)(A)(ii). The estimated number of respondents is
ibility as the shares exchanged without any The rule described in this notice is ef100. The estimated frequency of re-
additional rights or obligations. fective for transfers occurring on or afteisponses is on occasion.

The final regulations will provide, for September 6, 1999 (the date of publica- Books or records relating to a collec-
purposes of section 897(a) and (e), thdion of this notice), although a taxpayetion of information must be retained as
stock received in a section 368(a)(1)(E) omay elect to apply the rule of this noticdong as their contents may become mater-
(F) reorganization qualifying for nonrecog-0 transfers occurring after June 18, 1980al in the administration of any internal

nition pursuant to section 354(a) under th revenue law. Generally, tax returns and
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examples described above, constitutes trll-nggUCOTl ON ACT o tax r_eturn information are confidential, as
same interest in the corporation whose required by 26 U.S.C. 6103.

stock was exchanged for purposes of deter-The collections of information requiredsecTiON IV, DRAFTING

mining whether the interest received is @y this notice have been reviewed and aPNEORMATION

U.S. real property interest under sectioproved by the Office of Management and

897(c)(1)(A)(ii). Thus, the determinationBudget in accordance with the Paperwork The principal author of this notice is

of whether the interest received in such aReduction Act (44 U.S.C. 3507) undeiRobert Lorence of the Office of Associate

exchange is a U.S. real property interegfontrol number 1545-1660. Chief Counsel (International). For further

under section 897(c)(1)(A)(ii) will include  An agency may not conduct or sponsoiformation regarding this notice, contact

the period prior to the exchange. and a person is not required to respond t¥r. Lorence at (202) 622-3860 (not a toll-
For example, if a foreign person re-a collection of information unless the colfree call). Comments are requested re-

ceives substantially identical stock in dection of information displays a valid garding this Notice, including the applica-

section 354(a) exchange pursuant to th@MB control number. tion of the exception to be provided for in

recapitalization of a domestic corporation The collections of information requiredthe final regulations as described herein to

that qualifies as a reorganization withirby this notice are in Temp. Reg. 81.897-6ther nonrecognition transactions.
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