
“8(a) Business Development
Program”

7(j)(10) and 8(a) of the Small
Business Act

--15 USC 636(j)(10) and 637(a)--
- - - - - - -

15 U.S.C.A. § 636(j)(10)     

. . . .

(j) Financial assistance for projects 
providing technical or management 
assistance; areas of high concentration of
unemployment or low-income; 
preferences; manner and method of 
payment; accessible services; program 
evaluations; establishment of 
development program; coordination of 
policies

. . . .

(10) There is established within the 
Administration a small business and 
capital ownership development program 
(hereinafter referred to as the 
“Program”) which shall provide 
assistance exclusively for small business 
concerns eligible to receive contracts 
pursuant to section 637(a) of this title. 
The program, and all other services and 
activities authorized under this 
subsection and section 637(a) of this 
title, shall be managed by the Associate 
Administrator for Minority Small Business
and Capital Ownership Development 
under the supervision of, and responsible
to, the Administrator.

(A) The Program shall-- 

(i) assist small business concerns 
participating in the Program (either 
through public or private organizations) 
to develop and maintain comprehensive 
business plans which set forth the 
Program Participant's specific business 
targets, objectives, and goals developed 

and maintained in conformity with 
subparagraph (D). 

(ii) provide for such other nonfinancial 
services as deemed necessary for the 
establishment, preservation, and growth 
of small business concerns participating 
in the Program, including but not limited 
to (I) loan packaging, (II) financial 
counseling, (III) accounting and 
bookkeeping assistance, (IV) marketing 
assistance, and (V) management 
assistance; 

(iii) assist small business concerns 
participating in the Program to obtain 
equity and debt financing; 

(iv) establish regular performance 
monitoring and reporting systems for 
small business concerns participating in 
the Program to assure compliance with 
their business plans; 

(v) analyze and report the causes of 
success and failure of small business 
concerns participating in the Program; 
and 

(vi) provide assistance necessary to help
small business concerns participating in 
the Program to procure surety bonds, 
with such assistance including, but not 
limited to, (I) the preparation of 
application forms required to receive a 
surety bond, (II) special management 
and technical assistance designed to 
meet the specific needs of small business
concerns participating in the Program 
and which have received or are applying 
to receive a surety bond, and (III) 
preparation of all forms necessary to 
receive a surety bond guarantee from 
the Administration pursuant to title IV, 
part B of the Small Business Investment 
Act of 1958 [15 U.S.C. 694a et seq.]. 

(B) Small business concerns eligible to 
receive contracts pursuant to section 
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637(a) of this title shall participate in the 
Program. 

(C)(i) A small business concern 
participating in any program or activity 
conducted under the authority of this 
paragraph or eligible for the award of 
contracts pursuant to section 637(a) of 
this title on September 1, 1988, shall be 
permitted continued participation and 
eligibility in such program or activity for a
period of time which is the greater of-- 

(I) 9 years less the number of years 
since the award of its first contract 
pursuant to section 637(a) of this title; or

(II) its original fixed program 
participation term (plus any extension 
thereof) assigned prior to November 15, 
1988, plus eighteen months. 

(ii) Nothing contained in this 
subparagraph shall be deemed to 
prevent the Administration from 
instituting a termination or graduation 
pursuant to subparagraph (F) or (H) for 
issues unrelated to the expiration of any 
time period limitation. 

(D)(i) Promptly after certification under 
paragraph (11) a Program Participant 
shall submit a business plan (hereinafter 
referred to as the “plan”) as described in 
clause (ii) of this subparagraph for review
by the Business Opportunity Specialist 
assigned to assist such Program 
Participant. The plan may be a revision of
a preliminary business plan submitted by
the Program Participant or required by 
the Administration as a part of the 
application for certification under this 
section and shall be designed to result in 
the Program Participant eliminating the 
conditions or circumstances upon which 
the Administration determined eligibility 
pursuant to section 637(a)(6) of this title.
Such plan, and subsequent modifications 
submitted under clause (iii) of this 
subparagraph, shall be approved by the 

business opportunity specialist prior to 
the Program Participant being eligible for 
award of a contract pursuant to section 
637(a) of this title. 

(ii) The plans submitted under this 
subparagraph shall include the following: 

(I) An analysis of market potential, 
competitive environment, and other 
business analyses estimating the 
Program Participant's prospects for 
profitable operations during the term of 
program participation and after 
graduation. 

(II) An analysis of the Program 
Participant's strengths and weaknesses 
with particular attention to correcting 
any financial, managerial, technical, or 
personnel conditions which are likely to 
impede the small business concern from 
receiving contracts other than those 
awarded under section 637(a) of this 
title. 

(III) Specific targets, objectives, and 
goals, for the business development of 
the Program Participant during the next 
and succeeding years utilizing the results
of the analyses conducted pursuant to 
subclauses (I) and (II). 

(IV) A transition management plan 
outlining specific steps to assure 
profitable business operations after 
graduation (to be incorporated into the 
Program Participant's plan during the 
first year of the transitional stage of 
Program participation). 

(V) Estimates of contract awards 
pursuant to section 637(a) of this title 
and from other sources, which the 
Program Participant will require to meet 
the specific targets, objectives, and goals
for the years covered by its plan. The 
estimates established shall be consistent 
with the provisions of subparagraph (I) 
and section 637(a) of this title. 
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(iii) Each Program Participant shall 
annually review its currently approved 
plan with its Business Opportunity 
Specialist and modify such plan as may 
be appropriate. Any modified plan shall 
be submitted to the Administration for 
approval. The currently approved plan 
shall be considered valid until such time 
as a modified plan is approved by the 
Business Opportunity Specialist. Annual 
reviews pertaining to years in the 
transitional stage of program 
participation shall require, as 
appropriate, a written verification that 
such Program Participant has complied 
with the requirements of subparagraph 
(I) relating to attaining business activity 
from sources other than contracts 
awarded pursuant to section 637(a) of 
this title. 

(iv) Each Program Participant shall 
annually forecast its needs for contract 
awards under section 637(a) of this title 
for the next program year and the 
succeeding program year during the 
review of its business plan, conducted 
pursuant to clause (iii). Such forecast 
shall be known as the section 8(a) [15 
U.S.C. 637(a) ] of this title contract 
support level and shall be included in the
Program Participant's business plan. 
Such forecast shall include-- 

(I) the aggregate dollar value of contract 
support to be sought on a 
noncompetitive basis under section 
637(a) of this title, reflecting compliance 
with the requirements of subparagraph 
(I) relating to attaining business activity 
from sources other than contracts 
awarded pursuant to section 637(a) of 
this title, 

(II) the types of contract opportunities 
being sought, identified by Standard 
Industrial Classification (SIC) Code or 
otherwise, 

(III) an estimate of the dollar value of 
contract support to be sought on a 
competitive basis, and 

(IV) such other information as may be 
requested by the Business Opportunity 
Specialist to provide effective business 
development assistance to the Program 
Participant. 

(E) A small business concern 
participating in the program conducted 
under the authority of this paragraph and
eligible for the award of contracts 
pursuant to section 637(a) of this title 
shall be denied all such assistance if such
concern-- 

(i) voluntarily elects not to continue 
participation; 

(ii) completes the period of Program 
participation as prescribed by paragraph 
(15); 

(iii) is terminated pursuant to a 
termination proceeding conducted in 
accordance with section 637(a)(9) of this 
title; or 

(iv) is graduated pursuant to a 
graduation proceeding conducted in 
accordance with section 637(a)(9) of this 
title. 

(F) For purposes of this section and 
section 637(a) of this title, the term 
“terminated” and the term “termination” 
means the total denial or suspension of 
assistance under this paragraph or under
section 637(a) of this title prior to the 
graduation of the participating small 
business concern or prior to the 
expiration of the maximum program 
participation term. An action for 
termination shall be based upon good 
cause, including-- 
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(i) the failure by such concern to 
maintain its eligibility for Program 
participation; 

(ii) the failure of the concern to engage 
in business practices that will promote its
competitiveness within a reasonable 
period of time as evidenced by, among 
other indicators, a pattern of unjustified 
delinquent performance or terminations 
for default with respect to contracts 
awarded under the authority of section 
637(a) of this title; 

(iii) a demonstrated pattern of failing to 
make required submissions or responses 
to the Administration in a timely manner;

(iv) the willful violation of any rule or 
regulation of the Administration 
pertaining to material issues; 

(v) the debarment of the concern or its 
disadvantaged owners by any agency 
pursuant to subpart 9.4 of title 48, Code 
of Federal Regulations (or any successor 
regulation); or 

(vi) the conviction of the disadvantaged 
owner or an officer of the concern for any
offense indicating a lack of business 
integrity including any conviction for 
embezzlement, theft, forgery, bribery, 
falsification or violation of section 645 of 
this title. For purposes of this clause, no 
termination action shall be taken with 
respect to a disadvantaged owner solely 
because of the conviction of an officer of 
the concern (who is other than a 
disadvantaged owner) unless such owner
conspired with, abetted, or otherwise 
knowingly acquiesced in the activity or 
omission that was the basis of such 
officer's conviction. 

(G) The Director of the Division may 
initiate a termination proceeding by 
recommending such action to the 
Associate Administrator for Minority 
Small Business and Capital Ownership 

Development. Whenever the Associate 
Administrator, or a designee of such 
officer, determines such termination is 
appropriate, within 15 days after making 
such a determination the Program 
Participant shall be provided a written 
notice of intent to terminate, specifying 
the reasons for such action. No Program 
Participant shall be terminated from the 
Program pursuant to subparagraph (F) 
without first being afforded an 
opportunity for a hearing in accordance 
with section 637(a)(9) of this title. 

(H) For the purposes of this subsection 
and section 637(a) of this title the term 
“graduated” or “graduation” means that 
the Program Participant is recognized as 
successfully completing the program by 
substantially achieving the targets, 
objectives, and goals contained in the 
concern's business plan thereby 
demonstrating its ability to compete in 
the marketplace without assistance 
under this section or section 637(a) of 
this title. 

(I)(i) During the developmental stage of 
its participation in the Program, a 
Program Participant shall take all 
reasonable efforts within its control to 
attain the targets contained in its 
business plan for contracts awarded 
other than pursuant to section 637(a) of 
this title (hereinafter referred to as 
“business activity targets.”). Such efforts 
shall be made a part of the business plan
and shall be sufficient in scope and 
duration to satisfy the Administration 
that the Program Participant will engage 
a reasonable marketing strategy that will
maximize its potential to achieve its 
business activity targets. 

(ii) During the transitional stage of the 
Program a Program Participant shall be 
subject to regulations regarding business
activity targets that are promulgated by 
the Administration pursuant to clause 
(iii); 
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(iii) The regulations referred to in clause 
(ii) shall: 

(I) establish business activity targets 
applicable to Program Participants during
the fifth year and each succeeding year 
of Program Participation; such targets, 
for such period of time, shall reflect a 
reasonably consistent increase in 
contracts awarded other than pursuant 
to section 637(a) of this title, expressed 
as a percentage of total sales; when 
promulgating business activity targets 
the Administration may establish 
modified targets for Program Participants
that have participated in the Program for 
a period of longer than four years on June
1, 1989; 

(II) require a Program Participant to 
attain its business activity targets; 

(III) provide that, before the receipt of 
any contract to be awarded pursuant to 
section 637(a) of this title, the Program 
Participant (if it is in the transitional 
stage) must certify that it has complied 
with the regulations promulgated 
pursuant to subclause (II), or that it is in 
compliance with such remedial measures
as may have been ordered pursuant to 
regulations issued under subclause (V); 

(IV) require the Administration to review 
each Program Participant's performance 
regarding attainment of business activity
targets during periodic reviews of such 
Participant's business plan; and 

(V) authorize the Administration to take 
appropriate remedial measures with 
respect to a Program Participant that has
failed to attain a required business 
activity target for the purpose of 
reducing such Participant's dependence 
on contracts awarded pursuant to section
637(a) of this title; such remedial actions 
may include, but are not limited to 
assisting the Program Participant to 

expand the dollar volume of its 
competitive business activity or limiting 
the dollar volume of contracts awarded 
to the Program Participant pursuant to 
section 637(a) of this title; except for 
actions that would constitute a 
termination, remedial measures taken 
pursuant to this subclause shall not be 
reviewable pursuant to section 637(a)(9) 
of this title. 

(J)(i) The Administration shall conduct an
evaluation of a Program Participant's 
eligibility for continued participation in 
the Program whenever it receives 
specific and credible information alleging
that such Program Participant no longer 
meets the requirements for Program 
eligibility. Upon making a finding that a 
Program Participant is no longer eligible, 
the Administration shall initiate a 
termination proceeding in accordance 
with subparagraph (F). A Program 
Participant's eligibility for award of any 
contract under the authority of section 
637(a) of this title may be suspended 
pursuant to subpart 9.4 of title 48, Code 
of Federal Regulations (or any successor 
regulation). 

(ii)(I) Except as authorized by 
subclauses (II) or (III), no award shall be 
made pursuant to section 637(a) of this 
title to a concern other than a small 
business concern. 

(II) In determining the size of a small 
business concern owned by a socially 
and economically disadvantaged Indian 
tribe (or a wholly owned business entity 
of such tribe), each firm's size shall be 
independently determined without 
regard to its affiliation with the tribe, any 
entity of the tribal government, or any 
other business enterprise owned by the 
tribe, unless the Administrator 
determines that one or more such tribally
owned business concerns have obtained, 
or are likely to obtain, a substantial 
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unfair competitive advantage within an 
industry category. 

(III) Any joint venture established under 
the authority of section 602(b) of Public 
Law 100-656, the “Business Opportunity 
Development Reform Act of 1988”, shall 
be eligible for award of a contract 
pursuant to section 637(a) of this title. 

(11)(A) The Associate Administrator for 
Minority Small Business and Capital 
Ownership Development shall be 
responsible for coordinating and 
formulating policies relating to Federal 
assistance to small business concerns 
eligible for assistance under subsection 
(i) of this section and small business 
concerns eligible to receive contracts 
pursuant to section 637(a) of this title.

(B)(i) Except as provided in clause (iii), 
no individual who was determined 
pursuant to section 637(a) of this title to 
be socially and economically 
disadvantaged before August 15, 1989, 
shall be permitted to assert such 
disadvantage with respect to any other 
concern making application for 
certification after August 15, 1989.

(ii) Except as provided in clause (iii), any 
individual upon whom eligibility is based 
pursuant to section 637(a)(4) of this title 
shall be permitted to assert such 
eligibility for only one small business 
concern.

(iii) A socially and economically 
disadvantaged Indian tribe may own 
more than one small business concern 
eligible for assistance pursuant to 
paragraph (10) and section 637(a) of this
title if--

(I) the Indian tribe does not own another 
firm in the same industry which has been
determined to be eligible to receive 
contracts under this program, and 

(II) the individuals responsible for the 
management and daily operations of the 
concern do not manage more than two 
Program Participants. 

(C) No concern, previously eligible for 
the award of contracts pursuant to 
section 637(a) of this title, shall be 
subsequently recertified for program 
participation if its prior participation in 
the program was concluded for any of 
the reasons described in paragraph (10)
(E).

(D) A concern eligible for the award of 
contracts pursuant to this subsection 
shall remain eligible for such contracts if 
there is a transfer of ownership and 
control (as defined pursuant to section 
637(a)(4) of this title) to individuals who 
are determined to be socially and 
economically disadvantaged pursuant to 
section 637(a) of this title. In the event of
such a transfer, the concern, if not 
terminated or graduated, shall be eligible
for a period of continued participation in 
the program not to exceed the time 
limitations prescribed in paragraph (15).

(E) There is established a Division of 
Program Certification and Eligibility 
(hereinafter referred to in this paragraph 
as the “Division”) that shall be made part
of the Office of Minority Small Business 
and Capital Ownership Development. The
Division shall be headed by a Director 
who shall report directly to the Associate 
Administrator for Minority Small Business
and Capital Ownership Development. The
Division shall establish field offices within
such regional offices of the 
Administration as may be necessary to 
perform efficiently its functions and 
responsibilities.

(F) Subject to the provisions of section 
637(a)(9) of this title, the functions and 
responsibility of the Division are to--
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(i) receive, review and evaluate 
applications for certification pursuant to 
paragraphs (4), (5), (6) and (7) of section
637(a) of this title; 

(ii) advise each program applicant within
15 days after the receipt of an 
application as to whether such 
application is complete and suitable for 
evaluation and, if not, what matters must
be rectified; 

(iii) render recommendations on such 
applications to the Associate 
Administrator for Minority Small Business
and Capital Ownership Development; 

(iv) review and evaluate financial 
statements and other submissions from 
concerns participating in the program 
established by paragraph (10) to 
ascertain continued eligibility to receive 
subcontracts pursuant to section 637(a) 
of this title; 

(v) make a request for the initiation of 
termination or graduation proceedings, 
as appropriate, to the Associate 
Administrator for Minority Small Business
and Capital Ownership Development; 

(vi) make recommendations to the 
Associate Administrator for Minority 
Small Business and Capital Ownership 
Development concerning protests from 
applicants that have been denied 
program admission; 

(vii) decide protests regarding the status
of a concern as a disadvantaged concern 
for purposes of any program or activity 
conducted under the authority of 
subsection (d) of section 637 of this title, 
or any other provision of Federal law that
references such subsection for a 
definition of program eligibility; and 

(viii) implement such policy directives as
may be issued by the Associate 
Administrator for Minority Small Business

and Capital Ownership Development 
pursuant to subparagraph (I) regarding, 
among other things, the geographic 
distribution of concerns to be admitted to
the program and the industrial make-up 
of such concerns. 

(G) An applicant shall not be denied 
admission into the program established 
by paragraph (10) due solely to a 
determination by the Division that 
specific contract opportunities are 
unavailable to assist in the development 
of such concern unless--

(i) the Government has not previously 
procured and is unlikely to procure the 
types of products or services offered by 
the concern; or 

(ii) the purchases of such products or 
services by the Federal Government will 
not be in quantities sufficient to support 
the developmental needs of the applicant
and other Program Participants providing
the same or similar items or services. 

(H) Not later than 90 days after receipt 
of a completed application for Program 
certification, the Associate Administrator 
for Minority Small Business and Capital 
Ownership Development shall certify a 
small business concern as a Program 
Participant or shall deny such application.

(I) Thirty days before the conclusion of 
each fiscal year, the Director of the 
Division shall review all concerns that 
have been admitted into the Program 
during the preceding 12-month period. 
The review shall ascertain the number of 
entrants, their geographic distribution 
and industrial classification. The Director 
shall also estimate the expected growth 
of the Program during the next fiscal 
year and the number of additional 
Business Opportunity Specialists, if any, 
that will be needed to meet the 
anticipated demand for the Program. The
findings and conclusions of the Director 
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shall be reported to the Associate 
Administrator for Minority Small Business
and Capital Ownership Development by 
September 30 of each year. Based on 
such report and such additional data as 
may be relevant, the Associate 
Administrator shall, by October 31 of 
each year, issue policy and program 
directives applicable to such fiscal year 
that--

(i) establish priorities for the solicitation 
of program applications from 
underrepresented regions and industry 
categories; 

(ii) assign staffing levels and allocate 
other program resources as necessary to 
meet program needs; and 

(iii) establish priorities in the processing 
and admission of new Program 
Participants as may be necessary to 
achieve an equitable geographic 
distribution of concerns and a distribution
of concerns across all industry categories
in proportions needed to increase 
significantly contract awards to small 
business concerns owned and controlled 
by socially and economically 
disadvantaged individuals. When 
considering such increase the 
Administration shall give due 
consideration to those industrial 
categories where Federal purchases have
been substantial but where the 
participation rate of such concerns has 
been limited. 

(12)(A) The Administration shall 
segment the Capital Ownership 
Development Program into two stages: a 
developmental stage; and a transitional 
stage.

(B) The developmental stage of program 
participation shall be designed to assist 
the concern in its effort to overcome its 
economic disadvantage by providing 
such assistance as may be necessary 

and appropriate to access its markets 
and to strengthen its financial and 
managerial skills.

(C) The transitional stage of program 
participation shall be designed to 
overcome, insofar as practicable, the 
remaining elements of economic 
disadvantage and to prepare such 
concern for graduation from the 
program.

(13) A Program Participant, if otherwise 
eligible, shall be qualified to receive the 
following assistance during the stages of 
program participation specified in 
paragraph 12 

(A) Contract support pursuant to section 
637(a) of this title. 

(B) Financial assistance pursuant to 
subsection (a)(20) of this section. 

(C) A maximum of two exemptions from 
the requirements of section 6502 of Title 
41, which exemptions shall apply only to 
contracts awarded pursuant to section 
637(a) of this title and shall only be used 
to allow for contingent agreements by a 
small business concern to acquire the 
machinery, equipment, facilities, or labor 
needed to perform such contracts. No 
exemption shall be made pursuant to this
subparagraph if the contract to which it 
pertains has an anticipated value in 
excess of $10,000,000. This 
subparagraph shall cease to be effective 
on October 1, 1992. 

(D) A maximum of five exemptions from 
the requirements of sections 3131 to 
3133 of Title 40, which exemptions shall 
apply only to contracts awarded pursuant
to section 637(a) of this title, except that,
such exemptions may be granted under 
this subparagraph only if-- 

(i) the Administration finds that such 
concern is unable to obtain the requisite 
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bond or bonds from a surety and that no 
surety is willing to issue a bond subject 
to the guarantee provision of title IV of 
the Small Business Investment Act of 
1958 (15 U.S.C. 692 et seq.); 

(ii) the Administration and the agency 
providing the contracting opportunity 
have provided for the protection of 
persons furnishing materials or labor to 
the Program Participant by arranging for 
the direct disbursement of funds due to 
such persons by the procuring agency or 
through any bank the deposits of which 
are insured by the Federal Deposit 
Insurance Corporation; and 

(iii) the contract to which it pertains 
does not exceed $3,000,000 in amount. 
This subparagraph shall cease to be 
effective on October 1, 1994. 

(E) Financial assistance whereby the 
Administration may purchase in whole or 
in part, and on behalf of such concerns, 
skills training or upgrading for employees
or potential employees of such concerns. 
Such assistance may be made without 
regard to section 647(a) of this title. 
Assistance may be made by direct 
payment to the training provider or by 
reimbursing the Program Participant or 
the Participant's employee, if such 
reimbursement is found to be reasonable
and appropriate. For purposes of this 
subparagraph the term “training 
provider” shall mean an institution of 
higher education, a community or 
vocational college, or an institution 
eligible to provide skills training or 
upgrading under title I of the Workforce 
Investment Act of 1998 [29 U.S.C.A. § 
2801 et seq.]. The Administration shall, 
in consultation with the Secretary of 
Labor, promulgate rules and regulations 
to implement this subparagraph that 
establish acceptable training and 
upgrading performance standards and 
provide for such monitoring or audit 
requirements as may be necessary to 

ensure the integrity of the training effort.
No financial assistance shall be granted 
under the subparagraph unless the 
Administrator determines that-- 

(i) such concern has documented that it 
has first explored the use of existing 
cost-free or cost-subsidized training 
programs offered by public and private 
sector agencies working with programs 
of employment and training and 
economic development; 

(ii) no more than five employees or 
potential employees of such concern are 
recipients of any benefits under this 
subparagraph at any one time; 

(iii) no more than $2,500 shall be made 
available for any one employee or 
potential employee; 

(iv) the length of training or upgrading 
financed by this subparagraph shall be 
no less than one month nor more than 
six months; 

(v) such concern has given adequate 
assurance it will employ the trainee or 
upgraded employee for at least six 
months after the training or upgrading 
financed by this subparagraph has been 
completed and each trainee or upgraded 
employee has provided a similar 
assurance to remain within the employ of
such concern for such period; if such 
concern, trainee, or upgraded employee 
breaches this agreement, the 
Administration shall be entitled to and 
shall make diligent efforts to obtain from 
the violating party the repayment of all 
funds expended on behalf of the violating
party, such repayment shall be made to 
the Administration together with such 
interest and costs of collection as may be
reasonable; the violating party shall be 
barred from receiving any further 
assistance under this subparagraph; 
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(vi) the training to be financed may take 
place either at such concern's facilities or
at those of the training provider; and 

(vii) such concern will maintain such 
records as the Administration deems 
appropriate to ensure that the provisions 
of this paragraph and any other 
applicable law have not been violated. 

(F) The transfer of technology or surplus 
property owned by the United States to 
such a concern. Activities designed to 
effect such transfer shall be developed in
cooperation with the heads of Federal 
agencies and shall include the transfer 
by grant, license, or sale of such 
technology or property to such a 
concern. Such property may be 
transferred to Program Participants on a 
priority basis. Technology or property 
transferred under this subparagraph shall
be used by the concern during the 
normal conduct of its business operation 
and shall not be sold or transferred to 
any other party (other than the 
Government) during such concern's term 
of participation in the Program and for 
one year thereafter. 

(G) Training assistance whereby the 
Administration shall conduct training 
sessions to assist individuals and 
enterprises eligible to receive contracts 
under section 637(a) of this title in the 
development of business principles and 
strategies to enhance their ability to 
successfully compete for contracts in the 
marketplace. 

(H) Joint ventures, leader-follower 
arrangements, and teaming agreements 
between the Program Participant and 
other Program Participants and other 
business concerns with respect to 
contracting opportunities for the 
research, development, full-scale 
engineering or production of major 
systems. Such activities shall be 
undertaken on the basis of programs 

developed by the agency responsible for 
the procurement of the major system, 
with the assistance of the Administration.

(I) Transitional management business 
planning training and technical 
assistance. 

(J) Program Participants in the 
developmental stage of Program 
participation shall be eligible for the 
assistance provided by subparagraphs 
(A), (B), (C), (D), (E), (F), and (G). 

(14) Program Participants in the 
transitional stage of Program 
participation shall be eligible for the 
assistance provided by subparagraphs 
(A), (B), (F), (G), (H), and (I) of paragraph 
(13).

(15) Subject to the provisions of 
paragraph (10)(C), a small business 
concern may receive developmental 
assistance under the Program and 
contracts under section 637(a) of this 
title for a total period of not longer than 
nine years, measured from the date of its
certification under the authority of such 
section, of which--

(A) no more than four years may be 
spent in the developmental stage of 
Program Participation; and 

(B) no more than five years may be 
spent in the transitional stage of Program
Participation. 

(16)(A) The Administrator shall develop 
and implement a process for the 
systematic collection of data on the 
operations of the Program established 
pursuant to paragraph (10).

(B) Not later than April 30 of each year, 
the Administrator shall submit a report to
the Congress on the Program that shall 
include the following:

http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000546&docname=15USCAS637&rp=%2Ffind%2Fdefault.wl&findtype=L&ordoc=2118365&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=0EC4BCF8&referenceposition=SP%3B8b3b0000958a4&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000546&docname=15USCAS637&rp=%2Ffind%2Fdefault.wl&findtype=L&ordoc=2118365&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=0EC4BCF8&referenceposition=SP%3B8b3b0000958a4&rs=WLW12.01


(i) The average personal net worth of 
individuals who own and control concerns
that were initially certified for 
participation in the Program during the 
immediately preceding fiscal year. The 
Administrator shall also indicate the 
dollar distribution of net worths, at 
$50,000 increments, of all such 
individuals found to be socially and 
economically disadvantaged. For the first
report required pursuant to this 
paragraph the Administrator shall also 
provide the data specified in the 
preceding sentence for all eligible 
individuals in the Program as of 
November 15, 1988. 

(ii) A description and estimate of the 
benefits and costs that have accrued to 
the economy and the Government in the 
immediately preceding fiscal year due to 
the operations of those business 
concerns that were performing contracts 
awarded pursuant to section 637(a) of 
this title. 

(iii) A compilation and evaluation of 
those business concerns that have exited
the Program during the immediately 
preceding three fiscal years. Such 
compilation and evaluation shall detail 
the number of concerns actively engaged
in business operations, those that have 
ceased or substantially curtailed such 
operations, including the reasons for 
such actions, and those concerns that 
have been acquired by other firms or 
organizations owned and controlled by 
other than socially and economically 
disadvantaged individuals. For those 
businesses that have continued 
operations after they exited from the 
Program, the Administrator shall also 
separately detail the benefits and costs 
that have accrued to the economy during
the immediately preceding fiscal year 
due to the operations of such concerns. 

(iv) A listing of all participants in the 
Program during the preceding fiscal year 

identifying, by State and by Region, for 
each firm: the name of the concern, the 
race or ethnicity, and gender of the 
disadvantaged owners, the dollar value 
of all contracts received in the preceding 
year, the dollar amount of advance 
payments received by each concern 
pursuant to contracts awarded under 
section 637(a) of this title, and a 
description including (if appropriate) an 
estimate of the dollar value of all benefits
received pursuant to paragraphs (13) 
and (14) and subsection (a)(20) of this 
section during such year. 

(v) The total dollar value of contracts 
and options awarded during the 
preceding fiscal year pursuant to section 
637(a) of this title and such amount 
expressed as a percentage of total sales 
of (I) all firms participating in the 
Program during such year; and (II) of 
firms in each of the nine years of 
program participation. 

(vi) A description of such additional 
resources or program authorities as may 
be required to provide the types of 
services needed over the next two-year 
period to service the expected portfolio 
of firms certified pursuant to section 
637(a) of this title. 

(vii) The total dollar value of contracts 
and options awarded pursuant to section 
637(a) of this title, at such dollar 
increments as the Administrator deems 
appropriate, for each four digit standard 
industrial classification code under which 
such contracts and options were 
classified. 

(C) The first report required by 
subparagraph (B) shall pertain to fiscal 
year 1990.

. . . .
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“8(a) Business Development
Program”

7(j)(10) and 8(a) of the Small
Business Act

--15 U.S.C. 636(j)(10) and 637(a)--
- - - - - - -

15 U.S.C. § 637(a)

(a) Procurement contracts; subcontracts 
to disadvantaged small business 
concerns; performance bonds; contract 
negotiations; definitions; eligibility; 
determinations; publication; recruitment;
construction subcontracts; annual 
estimates; Indian tribes
(1) It shall be the duty of the 
Administration and it is hereby 
empowered, whenever it determines 
such action is necessary or appropriate--

(A) to enter into contracts with the 
United States Government and any 
department, agency, or officer thereof 
having procurement powers obligating 
the Administration to furnish articles, 
equipment, supplies, services, or 
materials to the Government or to 
perform construction work for the 
Government. In any case in which the 
Administration certifies to any officer of 
the Government having procurement 
powers that the Administration is 
competent and responsible to perform 
any specific Government procurement 
contract to be let by any such officer, 
such officer shall be authorized in his 
discretion to let such procurement 
contract to the Administration upon such 
terms and conditions as may be agreed 
upon between the Administration and the
procurement officer. Whenever the 
Administration and such procurement 
officer fail to agree, the matter shall be 
submitted for determination to the 
Secretary or the head of the appropriate 
department or agency by the 

Administrator. Not later than 5 days from
the date the Administration is notified of 
a procurement officer's adverse decision,
the Administration may notify the 
contracting officer of the intent to appeal
such adverse decision, and within 15 
days of such date the Administrator shall 
file a written request for a 
reconsideration of the adverse decision 
with the Secretary of the department or 
agency head. For the purposes of this 
subparagraph, a procurement officer's 
adverse decision includes a decision not 
to make available for award pursuant to 
this subsection a particular procurement 
requirement or the failure to agree on 
the terms and conditions of a contract to 
be awarded noncompetitively under the 
authority of this subsection. Upon receipt
of the notice of intent to appeal, the 
Secretary of the department or the 
agency head shall suspend further action
regarding the procurement until a written
decision on the Administrator's request 
for reconsideration has been issued by 
such Secretary or agency head, unless 
such officer makes a written 
determination that urgent and 
compelling circumstances which 
significantly affect interests of the United
States will not permit waiting for a 
reconsideration of the adverse decision. 
If the Administrator's request for 
reconsideration is denied, the Secretary 
of the department or agency head shall 
specify the reasons why the selected firm
was determined to be incapable to 
perform the procurement requirement, 
and the findings supporting such 
determination, which shall be made a 
part of the contract file for the 
requirement. A contract may not be 
awarded under this subsection if the 
award of the contract would result in a 
cost to the awarding agency which 
exceeds a fair market price; 

(B) to arrange for the performance of 
such procurement contracts by 
negotiating or otherwise letting 



subcontracts to socially and economically
disadvantaged small business concerns 
for construction work, services, or the 
manufacture, supply, assembly of such 
articles, equipment, supplies, materials, 
or parts thereof, or servicing or 
processing in connection therewith, or 
such management services as may be 
necessary to enable the Administration 
to perform such contracts; 

(C) to make an award to a small business
concern owned and controlled by socially
and economically disadvantaged 
individuals which has completed its 
period of Program Participation as 
prescribed by section 636(j)(15) of this 
title, if-- 

(i) the contract will be awarded as a 
result of an offer (including price) 
submitted in response to a published 
solicitation relating to a competition 
conducted pursuant to subparagraph (D);
and 

(ii) the prospective contract awardee 
was a Program Participant eligible for 
award of the contract on the date 
specified for receipt of offers contained in
the contract solicitation; and 

(D)(i) A contract opportunity offered for 
award pursuant to this subsection shall 
be awarded on the basis of competition 
restricted to eligible Program Participants
if-- 

(I) there is a reasonable expectation that
at least two eligible Program Participants 
will submit offers and that award can be 
made at a fair market price, and 

(II) the anticipated award price of the 
contract (including options) will exceed 
$5,000,000 in the case of a contract 
opportunity assigned a standard 
industrial classification code for 
manufacturing and $3,000,000 (including

options) in the case of all other contract 
opportunities. 

(ii) The Associate Administrator for 
Minority Small Business and Capital 
Ownership Development, on a 
nondelegable basis, is authorized to 
approve a request from an agency to 
award a contract opportunity under this 
subsection on the basis of a competition 
restricted to eligible Program Participants
even if the anticipated award price is not 
expected to exceed the dollar amounts 
specified in clause (i)(II). Such approvals 
shall be granted only on a limited basis. 

(2) Notwithstanding subsections (a), (b), 
and (e) of section 3131 of Title 40, no 
small business concern shall be required 
to provide any amount of any bond as a 
condition of receiving any subcontract 
under this subsection if the Administrator
determines that such amount is 
inappropriate for such concern in 
performing such contract: Provided, That 
the Administrator shall exercise the 
authority granted by the paragraph only 
if--

(A) the Administration takes such 
measures as it deems appropriate for the
protection of persons furnishing 
materials and labor to a small business 
receiving any benefit pursuant to this 
paragraph; 

(B) the Administration assists, insofar as 
practicable, a small business receiving 
the benefits of this paragraph to develop,
within a reasonable period of time, such 
financial and other capability as may be 
needed to obtain such bonds as the 
Administration may subsequently require
for the successful completion of any 
program conducted under the authority 
of this subsection; 

(C) the Administration finds that such 
small business is unable to obtain the 
requisite bond or bonds from a surety 
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and that no surety is willing to issue such
bond or bonds subject to the guarantee 
provisions of Title IV of the Small 
Business Investment Act of 1958 [15 
U.S.C.A. § 692 et seq.]; and 

(D) the small business is determined to 
be a start-up concern and such concern 
has not been participating in any 
program conducted under the authority 
of this subsection for a period exceeding 
one year. 

The authority to waive bonds provided in 
this paragraph (2) may not be exercised 
after September 30, 1988.

(3)(A) Any Program Participant selected 
by the Administration to perform a 
contract to be let noncompetitively 
pursuant to this subsection shall, when 
practicable, participate in any 
negotiation of the terms and conditions 
of such contract.

(B)(i) For purposes of paragraph (1) a 
“fair market price” shall be determined 
by the agency offering the procurement 
requirement to the Administration, in 
accordance with clauses (ii) and (iii).

(ii) The estimate of a current fair market 
price for a new procurement 
requirement, or a requirement that does 
not have a satisfactory procurement 
history, shall be derived from a price or 
cost analysis. Such analysis may take 
into account prevailing market 
conditions, commercial prices for similar 
products or services, or data obtained 
from any other agency. Such analysis 
shall consider such cost or pricing data 
as may be timely submitted by the 
Administration.

(iii) The estimate of a current fair market
price for a procurement requirement that
has a satisfactory procurement history 
shall be based on recent award prices 
adjusted to insure comparability. Such 

adjustments shall take into account 
differences in quantities, performance 
times, plans, specifications, 
transportation costs, packaging and 
packing costs, labor and materials costs, 
overhead costs, and any other additional 
costs which may be deemed appropriate.

(C) An agency offering a procurement 
requirement for potential award pursuant
to this subsection shall, upon the request
of the Administration, promptly submit to
the Administration a written statement 
detailing the method used by the agency 
to estimate the current fair market price 
for such contract, identifying the 
information, studies, analyses, and other 
data used by such agency. The agency's 
estimate of the current fair market price 
(and any supporting data furnished to 
the Administration) shall not be disclosed
to any potential offeror (other than the 
Administration).

(D) A small business concern selected by
the Administration to perform or 
negotiate a contract to be let pursuant to
this subsection may request the 
Administration to protest the agency's 
estimate of the fair market price for such 
contract pursuant to paragraph (1)(A).

(4)(A) For purposes of this section, the 
term “socially and economically 
disadvantaged small business concern” 
means any small business concern which
meets the requirements of subparagraph
(B) and--

(i) which is at least 51 per centum 
unconditionally owned by-- 

(I) one or more socially and economically
disadvantaged individuals, 

(II) an economically disadvantaged 
Indian tribe (or a wholly owned business 
entity of such tribe), or 
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(III) an economically disadvantaged 
Native Hawaiian organization, or 

(ii) in the case of any publicly owned 
business, at least 51 per centum of the 
stock of which is unconditionally owned 
by-- 

(I) one or more socially and economically
disadvantaged individuals, 

(II) an economically disadvantaged 
Indian tribe (or a wholly owned business 
entity of such tribe), or 

(III) an economically disadvantaged 
Native Hawaiian organization. 

(B) A small business concern meets the 
requirements of this subparagraph if the 
management and daily business 
operations of such small business 
concern are controlled by one or more--

(i) socially and economically 
disadvantaged individuals described in 
subparagraph (A)(i)(I) or subparagraph 
(A)(ii)(I), 

(ii) members of an economically 
disadvantaged Indian tribe described in 
subparagraph (A)(i)(II) or subparagraph 
(A)(ii)(II), or 

(iii) Native Hawaiian organizations 
described in subparagraph (A)(i)(III) or 
subparagraph (A)(ii)(III). 

(C) Each Program Participant shall 
certify, on an annual basis, that it meets 
the requirements of this paragraph 
regarding ownership and control.

(5) Socially disadvantaged individuals 
are those who have been subjected to 
racial or ethnic prejudice or cultural bias 
because of their identity as a member of 
a group without regard to their individual
qualities.

(6)(A) Economically disadvantaged 
individuals are those socially 
disadvantaged individuals whose ability 
to compete in the free enterprise system 
has been impaired due to diminished 
capital and credit opportunities as 
compared to others in the same business
area who are not socially disadvantaged. 
In determining the degree of diminished 
credit and capital opportunities the 
Administration shall consider, but not be 
limited to, the assets and net worth of 
such socially disadvantaged individual. In
determining the economic disadvantage 
of an Indian tribe, the Administration 
shall consider, where available, 
information such as the following: the per
capita income of members of the tribe 
excluding judgment awards, the 
percentage of the local Indian population 
below the poverty level, and the tribe's 
access to capital markets.

(B) Each Program Participant shall 
annually submit to the Administration--

(i) a personal financial statement for 
each disadvantaged owner; 

(ii) a record of all payments made by the
Program Participant to each of its 
disadvantaged owners or to any person 
or entity affiliated with such owners; and 

(iii) such other information as the 
Administration may deem necessary to 
make the determinations required by this
paragraph. 

(C)(i) Whenever, on the basis of 
information provided by a Program 
Participant pursuant to subparagraph (B) 
or otherwise, the Administration has 
reason to believe that the standards to 
establish economic disadvantage 
pursuant to subparagraph (A) have not 
been met, the Administration shall 
conduct a review to determine whether 
such Program Participant and its 
disadvantaged owners continue to be 



impaired in their ability to compete in the
free enterprise system due to diminished
capital and credit opportunities when 
compared to other concerns in the same 
business area, which are not socially 
disadvantaged.

(ii) If the Administration determines, 
pursuant to such review, that a Program 
Participant and its disadvantaged owners
are no longer economically 
disadvantaged for the purpose of 
receiving assistance under this 
subsection, the Program Participant shall 
be graduated pursuant to section 636(j)
(10)(G) of this title subject to the right to 
a hearing as provided for under 
paragraph (9).

(D)(i) Whenever, on the basis of 
information provided by a Program 
Participant pursuant to subparagraph (B) 
or otherwise, the Administration has 
reason to believe that the amount of 
funds or other assets withdrawn from a 
Program Participant for the personal 
benefit of its disadvantaged owners or 
any person or entity affiliated with such 
owners may have been unduly excessive,
the Administration shall conduct a review
to determine whether such withdrawal of 
funds or other assets was detrimental to 
the achievement of the targets, 
objectives, and goals contained in such 
Program Participant's business plan.

(ii) If the Administration determines, 
pursuant to such review, that funds or 
other assets have been withdrawn to the 
detriment of the Program Participant's 
business, the Administration shall--

(I) initiate a proceeding to terminate the 
Program Participant pursuant to section 
636(j)(10)(F) of this title, subject to the 
right to a hearing under paragraph (9); or

(II) require an appropriate reinvestment 
of funds or other assets and such other 
steps as the Administration may deem 

necessary to ensure the protection of the
concern. 

(E) Whenever the Administration 
computes personal net worth for any 
purpose under this paragraph, it shall 
exclude from such computation--

(i) the value of investments that 
disadvantaged owners have in their 
concerns, except that such value shall be
taken into account under this paragraph 
when comparing such concerns to other 
concerns in the same business area that 
are owned by other than socially 
disadvantaged persons; 

(ii) the equity that disadvantaged 
owners have in their primary personal 
residences, except that any portion of 
such equity that is attributable to unduly 
excessive withdrawals from a Program 
Participant or a concern applying for 
program participation shall be taken into 
account. 

(7)(A) No small business concern shall 
be deemed eligible for any assistance 
pursuant to this subsection unless the 
Administration determines that with 
contract, financial, technical, and 
management support the small business 
concern will be able to perform contracts 
which may be awarded to such concern 
under paragraph (1)(C) and has 
reasonable prospects for success in 
competing in the private sector.

(B) Limitations established by the 
Administration in its regulations and 
procedures restricting the award of 
contracts pursuant to this subsection to a
limited number of standard industrial 
classification codes in an approved 
business plan shall not be applied in a 
manner that inhibits the logical business 
progression by a participating small 
business concern into areas of industrial 
endeavor where such concern has the 
potential for success.
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(8) All determinations made pursuant to 
paragraph (5) with respect to whether a 
group has been subjected to prejudice or 
bias shall be made by the Administrator 
after consultation with the Associate 
Administrator for Minority Small Business
and Capital Ownership Development. All 
other determinations made pursuant to 
paragraphs (4), (5), (6), and (7) shall be 
made by the Associate Administrator for 
Minority Small Business and Capital 
Ownership Development under the 
supervision of, and responsible to, the 
Administrator.

(9)(A) Subject to the provisions of 
subparagraph (E), the Administration, 
prior to taking any action described in 
subparagraph (B), shall provide the small
business concern that is the subject of 
such action, an opportunity for a hearing 
on the record, in accordance with 
chapter 5 of Title 5.

(B) The actions referred to in 
subparagraph (A) are--

(i) denial of program admission based 
upon a negative determination pursuant 
to paragraph (4), (5), or (6); 

(ii) a termination pursuant to section 
636(j)(10)(F) of this title; 

(iii) a graduation pursuant to section 
636(j)(10)(G) of this title; and 

(iv) the denial of a request to issue a 
waiver pursuant to paragraph (21)(B). 

(C) The Administration's proposed action,
in any proceeding conducted under the 
authority of this paragraph, shall be 
sustained unless it is found to be 
arbitrary, capricious, or contrary to law.

(D) A decision rendered pursuant to this 
paragraph shall be the final decision of 
the Administration and shall be binding 

upon the Administration and those within
its employ.

(E) The adjudicator selected to preside 
over a proceeding conducted under this 
authority of this paragraph shall decline 
to accept jurisdiction over any matter 
that--

(i) does not, on its face, allege facts that,
if proven to be true, would warrant 
reversal or modification of the 
Administration's position; 

(ii) is untimely filed; 

(iii) is not filed in accordance with the 
rules of procedure governing such 
proceedings; or 

(iv) has been decided by or is the subject
of an adjudication before a court of 
competent jurisdiction over such matters.

(F) Proceedings conducted pursuant to 
the authority of this paragraph shall be 
completed and a decision rendered, 
insofar as practicable, within ninety days 
after a petition for a hearing is filed with 
the adjudicating office.

(10) The Administration shall develop 
and implement an outreach program to 
inform and recruit small business 
concerns to apply for eligibility for 
assistance under this subsection. Such 
program shall make a sustained and 
substantial effort to solicit applications 
for certification from small business 
concerns located in areas of 
concentrated unemployment or 
underemployment or within labor surplus
areas and within States having relatively 
few Program Participants and from small 
disadvantaged business concerns in 
industry categories that have not 
substantially participated in the award of 
contracts let under the authority of this 
subsection.
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(11) To the maximum extent practicable,
construction subcontracts awarded by 
the Administration pursuant to this 
subsection shall be awarded within the 
county or State where the work is to be 
performed.

(12)(A) The Administration shall require 
each concern eligible to receive 
subcontracts pursuant to this subsection 
to annually prepare and submit to the 
Administration a capability statement. 
Such statement shall briefly describe 
such concern's various contract 
performance capabilities and shall 
contain the name and telephone number 
of the Business Opportunity Specialist 
assigned such concern. The 
Administration shall separate such 
statements by those primarily dependent
upon local contract support and those 
primarily requiring a national marketing 
effort. Statements primarily dependent 
upon local contract support shall be 
disseminated to appropriate buying 
activities in the marketing area of the 
concern. The remaining statements shall 
be disseminated to the Directors of Small
and Disadvantaged Business Utilization 
for the appropriate agencies who shall 
further distribute such statements to 
buying activities with such agencies that 
may purchase the types of items or 
services described on the capability 
statements.

(B) Contracting activities receiving 
capability statements shall, within 60 
days after receipt, contact the relevant 
Business Opportunity Specialist to 
indicate the number, type, and 
approximate dollar value of contract 
opportunities that such activities may be 
awarding over the succeeding 12-month 
period and which may be appropriate to 
consider for award to those concerns for 
which it has received capability 
statements.

(C) Each executive agency reporting to 
the Federal Procurement Data System 
contract actions with an aggregate value 
in excess of $50,000,000 in fiscal year 
1988, or in any succeeding fiscal year, 
shall prepare a forecast of expected 
contract opportunities or classes of 
contract opportunities for the next and 
succeeding fiscal years that small 
business concerns, including those 
owned and controlled by socially and 
economically disadvantaged individuals, 
are capable of performing. Such forecast 
shall be periodically revised during such 
year. To the extent such information is 
available, the agency forecasts shall 
specify:

(i) The approximate number of individual
contract opportunities (and the number 
of opportunities within a class). 

(ii) The approximate dollar value, or 
range of dollar values, for each contract 
opportunity or class of contract 
opportunities. 

(iii) The anticipated time (by fiscal year 
quarter) for the issuance of a 
procurement request. 

(iv) The activity responsible for the 
award and administration of the contract.

(D) The head of each executive agency 
subject to the provisions of subparagraph
(C) shall within 10 days of completion 
furnish such forecasts to--

(i) the Director of the Office of Small and 
Disadvantaged Business Utilization 
established pursuant to section 644(k) of 
this title for such agency; and 

(ii) the Administrator. 

(E) The information reported pursuant to 
subparagraph (D) may be limited to 
classes of items and services for which 
there are substantial annual purchases.
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(F) Such forecasts shall be available to 
small business concerns.

(13) For purposes of this subsection, the 
term “Indian tribe” means any Indian 
tribe, band, nation, or other organized 
group or community of Indians, including 
any Alaska Native village or regional or 
village corporation (within the meaning 
of the Alaska Native Claims Settlement 
Act [43 U.S.C.A. § 1601 et seq.] ) which--

(A) is recognized as eligible for the 
special programs and services provided 
by the United States to Indians because 
of their status as Indians, or 

(B) is recognized as such by the State in 
which such tribe, band, nation, group, or 
community resides. 

(14)(A) A concern may not be awarded a
contract under this subsection as a small 
business concern unless the concern 
agrees that--

(i) in the case of a contract for services 
(except construction), at least 50 percent
of the cost of contract performance 
incurred for personnel shall be expended 
for employees of the concern; and 

(ii) in the case of a contract for 
procurement of supplies (other than 
procurement from a regular dealer in 
such supplies), the concern will perform 
work for at least 50 percent of the cost of
manufacturing the supplies (not including
the cost of materials). 

(B) The Administrator may change the 
percentage under clause (i) or (ii) of 
subparagraph (A) if the Administrator 
determines that such change is 
necessary to reflect conventional 
industry practices among business 
concerns that are below the numerical 
size standard for businesses in that 
industry category. A percentage 

established under the preceding 
sentence may not differ from a 
percentage established under section 
644(o) of this title.

(C) The Administration shall establish, 
through public rulemaking, requirements 
similar to those specified in 
subparagraph (A) to be applicable to 
contracts for general and specialty 
construction and to contracts for any 
other industry category not otherwise 
subject to the requirements of such 
subparagraph. The percentage applicable
to any such requirement shall be 
determined in accordance with 
subparagraph (B), except that such a 
percentage may not differ from a 
percentage established under section 
644(o) of this title for the same industry 
category.

(15) For purposes of this subsection, the 
term “Native Hawaiian Organization” 
means any community service 
organization serving Native Hawaiians in 
the State of Hawaii which--

(A) is a nonprofit corporation that has 
filed articles of incorporation with the 
director (or the designee thereof) of the 
Hawaii Department of Commerce and 
Consumer Affairs, or any successor 
agency, 

(B) is controlled by Native Hawaiians, 
and 

(C) whose business activities will 
principally benefit such Native Hawaiians.

(16)(A) The Administration shall award 
sole source contracts under this section 
to any small business concern 
recommended by the procuring agency 
offering the contract opportunity if--

(i) the Program Participant is determined
to be a responsible contractor with 
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respect to performance of such contract 
opportunity; 

(ii) the award of such contract would be 
consistent with the Program Participant's 
business plan; and 

(iii) the award of the contract would not 
result in the Program Participant 
exceeding the requirements established 
by section 636(j)(10)(I) of this title. 

(B) To the maximum extent practicable, 
the Administration shall promote the 
equitable geographic distribution of sole 
source contracts awarded pursuant to 
this subsection.

(17)(A) An otherwise responsible 
business concern that is in compliance 
with the requirements of subparagraph 
(B) shall not be denied the opportunity to
submit and have considered its offer for 
any procurement contract for the supply 
of a product to be let pursuant to this 
subsection or subsection (a) of section 
644 of this title solely because such 
concern is other than the actual 
manufacturer or processor of the product
to be supplied under the contract.

(B) To be in compliance with the 
requirements referred to in subparagraph
(A), such a business concern shall--

(i) be primarily engaged in the wholesale
or retail trade; 

(ii) be a small business concern under 
the numerical size standard for the 
Standard Industrial Classification Code 
assigned to the contract solicitation on 
which the offer is being made; 

(iii) be a regular dealer, as defined 
pursuant to section 35(a) of Title 41 
(popularly referred to as the Walsh-
Healey Public Contracts Act), in the 
product to be offered the Government or 
be specifically exempted from such 

section by section 636(j)(13)(C) of this 
title; and 

(iv) represent that it will supply the 
product of a domestic small business 
manufacturer or processor, unless a 
waiver of such requirement is granted-- 

(I) by the Administrator, after reviewing 
a determination by the contracting 
officer that no small business 
manufacturer or processor can 
reasonably be expected to offer a 
product meeting the specifications 
(including period for performance) 
required of an offeror by the solicitation; 
or 

(II) by the Administrator for a product (or
class of products), after determining that 
no small business manufacturer or 
processor is available to participate in 
the Federal procurement market. 

(18)(A) No person within the employ of 
the Administration shall, during the term 
of such employment and for a period of 
two years after such employment has 
been terminated, engage in any activity 
or transaction specified in subparagraph 
(B) with respect to any Program 
Participant during such person's term of 
employment, if such person participated 
personally (either directly or indirectly) in
decision-making responsibilities relating 
to such Program Participant or with 
respect to the administration of any 
assistance provided to Program 
Participants generally under this 
subsection, section 636(j)(10) of this title,
or section 636(a)(20) of this title.

(B) The activities and transactions 
prohibited by subparagraph (A) include--

(i) the buying, selling, or receiving 
(except by inheritance) of any legal or 
beneficial ownership of stock or any 
other ownership interest or the right to 
acquire any such interest; 
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(ii) the entering into or execution of any 
written or oral agreement (whether or 
not legally enforceable) to purchase or 
otherwise obtain any right or interest 
described in clause (i); or 

(iii) the receipt of any other benefit or 
right that may be an incident of 
ownership. 

(C)(i) The employees designated in 
clause (ii) shall annually submit a written 
certification to the Administration 
regarding compliance with the 
requirements of this paragraph.

(ii) The employees referred to in clause 
(i) are--

(I) regional administrators; 

(II) district directors; 

(III) the Associate Administrator for 
Minority Small Business and Capital 
Ownership Development; 

(IV) employees whose principal duties 
relate to the award of contracts or the 
provision of other assistance pursuant to 
this subsection or section 636(j)(10) of 
this title; and 

(V) such other employees as the 
Administrator may deem appropriate. 

(iii) Any present or former employee of 
the Administration who violates this 
paragraph shall be subject to a civil 
penalty, assessed by the Attorney 
General, that shall not exceed 300 per 
centum of the maximum amount of gain 
such employee realized or could have 
realized as a result of engaging in those 
activities and transactions prescribed 
[FN1] by subparagraph (B).

(iv) In addition to any other remedy or 
sanction provided for under law or 

regulation, any person who falsely 
certifies pursuant to clause (i) shall be 
subject to a civil penalty under the 
Program Fraud Civil Remedies Act of 
1986 (31 U.S.C. 3801-3812).

(19)(A) Any employee of the 
Administration who has authority to take,
direct others to take, recommend, or 
approve any action with respect to any 
program or activity conducted pursuant 
to this subsection or section 636(j) of this
title, shall not, with respect to any such 
action, exercise or threaten to exercise 
such authority on the basis of the 
political activity or affiliation of any party.
Employees of the Administration shall 
expeditiously report to the Inspector 
General of the Administration any such 
action for which such employee's 
participation has been solicitated [FN2] 
or directed.

(B) Any employee who willfully and 
knowingly violates subparagraph (A) 
shall be subject to disciplinary action 
which may consist of separation from 
service, reduction in grade, suspension, 
or reprimand.

(C) Subparagraph (A) shall not apply to 
any action taken as a penalty or other 
enforcement of a violation of any law, 
rule, or regulation prohibiting or 
restricting political activity.

(D) The prohibitions of subparagraph (A),
and remedial measures provided for 
under subparagraphs (B) and (C) with 
regard to such prohibitions, shall be in 
addition to, and not in lieu of, any other 
prohibitions, measures or liabilities that 
may arise under any other provision of 
law.

(20)(A) Small business concerns 
participating in the Program under 
section 636(j)(10) of this title and eligible
to receive contracts pursuant to this 
section shall semiannually report to their 
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assigned Business Opportunity Specialist 
the following:

(i) A listing of any agents, 
representatives, attorneys, accountants, 
consultants, and other parties (other 
than employees) receiving compensation
to assist in obtaining a Federal contract 
for such Program Participant. 

(ii) The amount of compensation 
received by any person listed under 
clause (i) during the relevant reporting 
period and a description of the activities 
performed in return for such 
compensation. 

(B) The Business Opportunity Specialist 
shall promptly review and forward such 
report to the Associate Administrator for 
Minority Small Business and Capital 
Ownership Development. Any report that 
raises a suspicion of improper activity 
shall be reported immediately to the 
Inspector General of the Administration.

(C) The failure to submit a report 
pursuant to the requirements of this 
subsection and applicable regulations 
shall be considered “good cause” for the 
initiation of a termination proceeding 
pursuant to section 636(j)(10)(F) of this 
title.

(21)(A) Subject to the provisions of 
subparagraph (B), a contract (including 
options) awarded pursuant to this 
subsection shall be performed by the 
concern that initially received such 
contract. Notwithstanding the provisions 
of the preceding sentence, if the owner 
or owners upon whom eligibility was 
based relinquish ownership or control of 
such concern, or enter into any 
agreement to relinquish such ownership 
or control, such contract or option shall 
be terminated for the convenience of the 
Government, except that no repurchase 
costs or other damages may be assessed

against such concerns due solely to the 
provisions of this subparagraph.

(B) The Administrator may, on a 
nondelegable basis, waive the 
requirements of subparagraph (A) only if 
one of the following conditions exist:

(i) When it is necessary for the owners of
the concern to surrender partial control 
of such concern on a temporary basis in 
order to obtain equity financing. 

(ii) The head of the contracting agency 
for which the contract is being performed
certifies that termination of the contract 
would severely impair attainment of the 
agency's program objectives or missions;

(iii) Ownership and control of the 
concern that is performing the contract 
will pass to another small business 
concern that is a program participant, 
but only if the acquiring firm would 
otherwise be eligible to receive the 
award directly pursuant to subsection (a)
of this section; 

(iv) The individuals upon whom eligibility
was based are no longer able to exercise 
control of the concern due to incapacity 
or death; or 

(v) When, in order to raise equity capital,
it is necessary for the disadvantaged 
owners of the concern to relinquish 
ownership of a majority of the voting 
stock of such concern, but only if-- 

(I) such concern has exited the Capital 
Ownership Development Program; 

(II) the disadvantaged owners will 
maintain ownership of the largest single 
outstanding block of voting stock 
(including stock held by affiliated 
parties); and 
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(III) the disadvantaged owners will 
maintain control of daily business 
operations. 

(C) The Administrator may waive the 
requirements of subparagraph (A) if--

(i) in the case of subparagraph (B)(i), (ii) 
and (iv), he is requested to do so prior to 
the actual relinquishment of ownership or
control; and 

(ii) in the case of subparagraph (B)(iii), 
he is requested to do so as soon as 
possible after the incapacity or death 
occurs. 

(D) Concerns performing contracts 
awarded pursuant to this subsection shall
be required to notify the Administration 
immediately upon entering an agreement
(either oral or in writing) to transfer all or
part of its stock or other ownership 
interest to any other party.

(E) Notwithstanding any other provision 
of law, for the purposes of determining 
ownership and control of a concern under
this section, any potential ownership 
interests held by investment companies 
licensed under the Small Business 
Investment Act of 1958 [15 U.S.C.A. § 
661 et seq.] shall be treated in the same 
manner as interests held by the 
individuals upon whom eligibility is 
based.
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