
\ slb \ SERVICE LAW BOOKS MENU \ IMMIGRATION AND NATIONALITY ACT \ INA: ACT 214 - ADMISSION OF 
NONIMMIGRANTS

Previous Document  Next Document

INA: ACT 214 - ADMISSION OF NONIMMIGRANTS 

(a) (1) The admission to the United States of any alien as a nonimmigrant shall be for such time 
and under such conditions as the Attorney General may by regulations prescribe, including 
when he deems necessary the giving of a bond with sufficient surety in such sum and 
containing such conditions as the Attorney General shall prescribe, to insure that at the 
expiration of such time or upon failure to maintain the status under which he was admitted, or to 
maintain any status subsequently acquired under section 248 , such alien will depart from the 
United States. No alien admitted to Guam or the Commonwealth of the Northern Mariana 
Islands 23/ without a visa pursuant to section 212(l) may be authorized to enter or stay in the 
United States other than in Guam or the Commonwealth of the Northern Mariana Islands 23/ or 
to remain in Guam or the Commonwealth of the Northern Mariana Islands 23/ for a period 
exceeding 45 days 23/ from date of admission to Guam or the Commonwealth of the Northern 
Mariana Islands 23/ . No alien admitted to the United States without a visa pursuant to section 
217 may be authorized to remain in the United States as a nonimmigrant visitor for a period 
exceeding 90 days from the date of admission. 

(2) (A) The period of authorized status as a nonimmigrant described in section 101(a)(15)(O) 
shall be for such period as the Attorney General may specify in order to provide for the event (or
events) for which the nonimmigrant is admitted. 

(B) The period of authorized status as a nonimmigrant described in section 101(a)(15)(P) shall 
be for such period as the Attorney General may specify in order to provide for the competition, 
event, or performance for which the nonimmigrant is admitted. In the case of nonimmigrants 
admitted as individual athletes under section 101(a)(15)(P) , the period of authorized status may
be for an initial period (not to exceed 5 years) during which the nonimmigrant will perform as an 
athlete and such period may be extended by the Attorney General for an additional period of up 
to 5 years. 

(b) Every alien 10/ (other than a nonimmigrant described in subparagraph (L) or (V) of section 
101(a)(15), and other than a nonimmigrant described in any provision of section 101(a)(15)(H)(i)
except subclause (b1) of such section) shall be presumed to be an immigrant until he 
establishes to the satisfaction of the consular officer, at the time of application for a visa, and the
immigration officers, at the time of application for admission, that he is entitled to a 
nonimmigrant status under section 101(a)(15) . An alien who is an officer or employee of any 
foreign government or of any international organization entitled to enjoy privileges, exemptions, 
and immunities under the International Organizations Immunities Act [22 U.S.C. 288, note], or 
an alien who is the attendant, servant, employee, or member of the immediate family of any 
such alien shall not be entitled to apply for or receive an immigrant visa, or to enter the United 
States as an immigrant unless he executes a written waiver in the same form and su bstance as
is prescribed by section 247(b) . 



(c) (1) The question of importing any alien as a nonimmigrant under 10a/ subparagraph (H) , (L)
, (O) , or (P)(i) of section 101(a)(15) (excluding nonimmigrants under section 101(a)(15)(H)(i)
(b1) ) in any specific case or specific cases shall be determined by the Attorney General, after 
consultation with appropriate agencies of the Government, upon petition of the importing 
employer. Such petition shall be made and approved before the visa is granted. The petition 
shall be in such form and contain such information as the Attorney General shall prescribe. The 
approval of such a petition shall not, of itself, be construed as establishing that the alien is a 
nonimmigrant. For purposes of this subsectio n with respect to nonimmigrants described in 
section 101(a)(15)(H)(ii)(a) , the term "appropriate agencies of Government" means the 
Department of Labor and includes the Department of Agriculture. The provisions of section 218 
shall apply to the question of importing any alien as a nonimmigrant under section 101(a)(15)(H)
(ii)(a) . 

(2) (A) The Attorney General shall provide for a procedure under which an importing employer 
which meets requirements established by the Attorney General may file a blanket petition to 
import aliens as nonimmigrants described in section 101(a)(15)(L) instead of filing individual 
petitions under paragraph (1) to import such aliens. Such procedure shall permit the expedited 
processing of visas for admission of aliens covered under such a petition. 1c/   1g/   

(B) For purposes of section 101(a)(15)(L) , an alien is considered to be serving in a capacity 
involving specialized knowledge with respect to a company if the alien has a special knowledge 
of the company product and its application in international markets or has an advanced level of 
knowledge of processes and procedures of the company. 

(C) The Attorney General shall provide a process for reviewing and acting upon petitions under 
this subsection with respect to nonimmigrants described in section 101(a)(15)(L) within 30 days 
after the date a completed petition has been filed. 

(D) The period of authorized admission for- 

(i) a nonimmigrant admitted to render services in a managerial or executive capacity under 
section 101(a)(15)(L) shall not exceed 7 years, or 

(ii) a nonimmigrant admitted to render services in a capacity that involves specialized 
knowledge under section 101(a)(15)(L) shall not exceed 5 years. 

(E) 1c/ In the case of an alien spouse admitted under section 101(a)(15)(L) , who is 
accompanying or following to join a principal alien admitted under such section, the Attorney 
General shall authorize the alien spouse to engage in employment in the United States and 
provide the spouse with an `employment authorized' endorsement or other apprpriate work 
permit. 



(F) 1f/ An alien who will serve in a capacity involving specialized knowledge with respect to an 
employer for purposes of section 101(a)(15)(L) and will be stationed primarily at the worksite of 
an employer other than the petitioning employer or its affiliate, subsidiary, or parent shall not be 
eligible for classification under section 101(a)(15)(L) if- 

(i) the alien will be controlled and supervised principally by such unaffiliated employer; or 

(ii) the placement of the alien at the worksite of the unaffiliated employer is essentially an 
arrangement to provide labor for hire for the unaffiliated employer, rather than a placement in 
connection with the provision of a product or service for which specialized knowledge specific to
the petitioning employer is necessary. 

(3) The Attorney General shall approve a petition- 

(A) with respect to a nonimmigrant described in section 101(a)(15)(O)(i) only after consultation 
in accordance with paragraph (6) or, with respect to aliens seeking entry for a motion picture or 
television production, after consultation with the appropriate union representing the alien's 
occupational peers and a management organization in the area of the alien's ability, or 

(B) with respect to a nonimmigrant described in section 101(a)(15)(O)(ii) after consultation in 
accordance with paragraph (6) or, in the case of such an alien seeking entry for a motion picture
or television production, after consultation with such a labor organization and a management 
organization in the area of the alien's ability. 

In the case of an alien seeking entry for a motion picture or television production, (i) any opinion 
under the previous sentence shall only be advisory, (ii) any such opinion that recommends 
denial must be in writing, (iii) in making the decision the Attorney General shall consider the 
exigencies and scheduling of the production, and (iv) the Attorney General shall append to the 
decision any such opinion. The Attorney General shall provide by regulation for the waiver of the
consultation requirement under s ubparagraph (A) in the case of aliens who have been admitted
as nonimmigrants under section 101(a)(15)(O)(i) because of extraordinary ability in the arts and 
who seek readmission to perform similar services within 2 years after the date of a consultation 
under such subparagraph. Not later than 5 days after the date such a waiver is provided, the 
Attorney General shall forward a copy of the petition and all supporting documentation to the 
national office of an appropriate labor organization. 

(4) (A) For purposes of section 101(a)(15)(P)(i)(a) , an alien is described in this subparagraph if 
the alien- 

(i) 22/ (I) performs as an athlete, individually or as part of a group or team, at an internationally 
recognized level of performance; 

(II) is a professional athlete, as defined in section 204(i)(2) ; 



(III) performs as an athlete, or as a coach, as part of a team or franchise that is located in the 
United States and a member of a foreign league or association of 15 or more amateur sports 
teams, if-- 

(aa) the foreign league or association is the highest level of amateur performance of that sport 
in the relevant foreign country; 

(bb) participation in such league or association renders players ineligible, whether on a 
temporary or permanent basis, to earn a scholarship in, or participate in, that sport at a college 
or university in the United States under the rules of the National Collegiate Athletic Association; 
and 

(cc) a significant number of the individuals who play in such league or association are drafted by
a major sports league or a minor league affiliate of such a sports league; or 

(IV) is a professional athlete or amateur athlete who performs individually or as part of a group 
in a theatrical ice skating production; and 

(ii) 22/ seeks to enter the United States temporarily and solely for the purpose of performing-- 

(I) as such an athlete with respect to a specific athletic competition; or 

(II) in the case of an individual described in clause (i)(IV), in a specific theatrical ice skating 
production or tour. 

(B) (i) For purposes of section 101(a)(15)(P)(i)(b) , an alien is described in this subparagraph if 
the alien- 

(I) performs with or is an integral and essential part of the performance of an entertainment 
group that has (except as provided in clause (ii)) been recognized internationally as being 
outstanding in the discipline for a sustained and substantial period of time, 

(II) in the case of a performer or entertainer, except as provided in clause (iii), has had a 
sustained and substantial relationship with that group (ordinarily for at least one year) and 
provides functions integral to the performance of the group, and 

(III) seeks to enter the United States temporarily and solely for the purpose of performing as 
such a performer or entertainer or as an integral and essential part of a performance. 



(ii) In the case of an entertainment group that is recognized nationally as being outstanding in its
discipline for a sustained and substantial period of time, the Attorney General may, in 
consideration of special circumstances, waive the international recognition requirement of 
clause (i)(I). 

(iii) (I) The one-year relationship requirement of clause (i)(II) shall not apply to 25 percent of the 
performers and entertainers in a group. 

(II) The Attorney General may waive such one-year relationship requirement for an alien who 
because of illness or unanticipated and exigent circumstances replaces an essential member of 
the group and for an alien who augments the group by performing a critical role. 

(iv) The requirements of subclauses (I) and (II) of clause (i) shall not apply to alien circus 
personnel who perform as part of a circus or circus group or who constitute an integral and 
essential part of the performance of such circus or circus group, but only if such personnel are 
entering the United States to join a circus that has been recognized nationally as outstanding for
a sustained and substantial period of time or as part of such a circus. 

(C) A person may petition the Attorney General for classification of an alien as a nonimmigrant 
under section 101(a)(15)(P) . 

(D) The Attorney General shall approve petitions under this subsection with respect to 
nonimmigrants described in clause (i) or (iii) of section 101(a)(15)(P) only after consultation in 
accordance with paragraph (6). 

(E) The Attorney General shall approve petitions under this subsection for nonimmigrants 
described in section 101(a)(15)(P)(ii) only after consultation with labor organizations 
representing artists and entertainers in the United States. 

(F)(i) 22/ No nonimmigrant visa under section 101(a)(15)(P)(i)(a) shall be issued to any alien 
who is a national of a country that is a state sponsor of international terrorism unless the 
Secretary of State determines, in consultation with the Secretary of Homeland Security and the 
heads of other appropriate United States agencies, that such alien does not pose a threat to the
safety, national security, or national interest of the United States. In making a determination 
under this subparagraph, the Secretary of State shall apply standards developed by the 
Secretary of St ate, in consultation with the Secretary of Homeland Security and the heads of 
other appropriate United States agencies, that are applicable to the nationals of such states. 

(ii) In this subparagraph, the term `state sponsor of international terrorism' means any country 
the government of which has been determined by the Secretary of State under any of the laws 
specified in clause (iii) to have repeatedly provided support for acts of international terrorism. 



(iii) The laws specified in this clause are the following: 

(I) Section 6(j)(1)(A) of the Export Administration Act of 1979 (50 U.S.C. App. 2405(j)(1)(A)) (or 
successor statute). 

(II) Section 40(d) of the Arms Export Control Act (22 U.S.C. 2780(d)). 

(III) Section 620A(a) of the Foreign Assistance Act of 1961 (22 U.S.C. 2371(a)). 

(G) 22/ The Secretary of Homeland Security shall permit a petition under this subsection to seek
classification of more than 1 alien as a nonimmigrant under section 101(a)(15)(P)(i)(a) . 

(H) 22/ The Secretary of Homeland Security shall permit an athlete, or the employer of an 
athlete, to seek admission to the United States for such athlete under a provision of this Act 
other than section 101(a)(15)(P)(i) if the athlete is eligible under such other provision. 

(5) (A) In the case of an alien who is provided nonimmigrant status under section 101(a)(15)(H)
(i)(b) or 101(a)(15)(H)(ii)(b) and who is dismissed from employment by the employer before the 
end of the period of authorized admission, the employer shall be liable for the reasonable costs 
of return transportation of the alien abroad. 

(B) In the case of an alien who is admitted to the United States in nonimmigrant status under 
section 101(a)(15)(O) or 101(a)(15)(P) and whose employment terminates for reasons other 
than voluntary resignation, the employer whose offer of employment formed the basis of such 
nonimmigrant status and the petitioner are jointly and severally liable for the reasonable cost of 
return transportation of the alien abroad. The petitioner shall provide assurance satisfactory to 
the Attorney General that the reasonable cost of that transportation will be provided. 

(6) (A) (i) To meet the consultation requirement of paragraph (3)(A) in the case of a petition for a
nonimmigrant described in section 101(a)(15)(O)(i) (other than with respect to aliens seeking 
entry for a motion picture or television production), the petitioner shall submit with the petition an
advisory opinion from a peer group (or other person or persons of its choosing, which may 
include a labor organization) with expertise in the specific field involved. 

(ii) To meet the consultation requirement of paragraph (3)(B) in the case of a petition for a 
nonimmigrant described in section 101(a)(15)(O)(ii) (other than with respect to aliens seeking 
entry for a motion picture or television production), the petitioner shall submit with the petition an
advisory opinion from a labor organization with expertise in the skill area involved. 

(iii) To meet the consultation requirement of paragraph (4)(D) in the case of a petition for a 



nonimmigrant described in section 101(a)(15)(P)(i) or 101(a)(15)(P)(iii) , the petitioner shall 
submit with the petition an advisory opinion from a labor organization with expertise in the 
specific field of athletics or entertainment involved. 

(B) To meet the consultation requirements of subparagraph (A), unless the petitioner submits 
with the petition an advisory opinion from an appropriate labor organization, the Attorney 
General shall forward a copy of the petition and all supporting documentation to the national 
office of an appropriate labor organization within 5 days of the date of receipt of the petition. If 
there is a collective bargaining representative of an employer's employees in the occupational 
classification for which the alien is being sought, that representative shall be the appropriate 
labor organization. 

(C) In those cases in which a petitioner described in subparagraph (A) establishes that an 
appropriate peer group (including a labor organization) does not exist, the Attorney General 
shall adjudicate the petition without requiring an advisory opinion. 

(D) Any person or organization receiving a copy of a petition described in subparagraph (A) and 
supporting documents shall have no more than 15 days following the date of receipt of such 
documents within which to submit a written advisory opinion or comment or to provide a letter of
no objection. Once the 15-day period has expired and the petitioner has had an opportunity, 
where appropriate, to supply rebuttal evidence, the Attorney General shall adjudicate such 
petition in no more than 14 days. The Attorne y General may shorten any specified time period 
for emergency reasons if no unreasonable burden would be thus imposed on any participant in 
the process. 

(E) (i) The Attorney General shall establish by regulation expedited consultation procedures in 
the case of nonimmigrant artists or entertainers described in section 101(a)(15)(O) or 101(a)(15)
(P) to accommodate the exigencies and scheduling of a given production or event. 

(ii) The Attorney General shall establish by regulation expedited consultation procedures in the 
case of nonimmigrant athletes described in section 101(a)(15)(O)(i) or 101(a)(15)(P)(i) in the 
case of emergency circumstances (including trades during a season). 

(F) No consultation required under this subsection by the Attorney General with a 
nongovernmental entity shall be construed as permitting the Attorney General to delegate any 
authority under this subsection to such an entity. The Attorney General shall give such weight to
advisory opinions provided under this section as the Attorney General determines, in his sole 
discretion, to be appropriate. 

(7) If a petition is filed and denied under this subsection, the Attorney General shall notify the 
petitioner of the determination and the reasons for the denial and of the process by which the 
petitioner may appeal the determination. 



(8) The Attorney General shall submit annually to the Committees on the Judiciary of the House 
of Representatives and of the Senate a report describing, with respect to petitions under each 
subcategory of subparagraphs (H), (O), (P), and (Q) of section 101(a)(15) the following: 

(A) The number of such petitions which have been filed. 

(B) The number of such petitions which have been approved and the number of workers (by 
occupation) included in such approved petitions. 

(C) The number of such petitions which have been denied and the number of workers (by 
occupation) requested in such denied petitions. 

(D) The number of such petitions which have been withdrawn. 

(E) The number of such petitions which are awaiting final action. 

1/ (9) (A) The Attorney General shall impose a fee on an employer 1a/ (excluding any employer 
that is a primary or secondary education institution, an institution of higher education, as defined
in section 101(a) of the Higher Education Act of 1965 (20 U.S.C. 1001(a), a nonprofit entity 
related to or affiliated with any such institution, a nonprofit entity which engages in established 
curriculum-related clinical training of students registered at any such institution, a nonprofit 
research organization, or a governmental research organization) filing before; 1h/ and a petition 
under paragraph (1)- 

(i) initially to grant an alien nonimmigrant status described in section 101(a)(15)(H)(i)(b) ; 

(ii) to extend the stay of an alien having such status (unless the employer previously has 
obtained an extension for such alien); or 

(iii) to obtain authorization for an alien having such status to change employers. 

(B) The amount of the fee shall be $1,500 1i/   1b/   for each such petition 1i/ except that the fee 
shall be half the amount for each such petition by any employer with not more than 25 full-time 
equivalent employees who are employed in the United States (determined by including any 
affiliate or subsidiary of such employer). 

(C) Fees collected under this paragraph shall be deposited in the Treasury in accordance with 
section 286(s) . 

(10) 1bb/ An amended H-1B petition shall not be required where the petitioning employer is 
involved in a corporate restructuring, including but not limited to a merger, acquisition, or 
consolidation, where a new corporate entity succeeds to the interests and obligations of the 



original petitioning employer and where the terms and conditions of employment remain the 
same but for the identity of the petitioner. 

(11) 1e/ (A) Subject to subparagraph (B), the Secretary of Homeland Security or the Secretary 
of State, as appropriate, shall impose a fee on an employer who has filed an attestation 
described in section 212(t) -- 

(i) in order that an alien may be initially granted nonimmigrant status described in section 101(a)
(15)(H)(i)(b1) ; or 

(ii) in order to satisfy the requirement of the second sentence of subsection (g)(8)(C) for an alien
having such status to obtain certain extensions of stay. 

(B) The amount of the fee shall be the same as the amount imposed by the Secretary of 
Homeland Security under paragraph (9), except that if such paragraph does not authorize such 
Secretary to impose any fee, no fee shall be imposed under this paragraph. 

(C) Fees collected under this paragraph shall be deposited in the Treasury in accordance with 
section 286(s) . 

(12) 1j/ ( A) In addition to any other fees authorized by law, the Secretary of Homeland Security 
shall impose a fraud prevention and detection fee on an employer filing a petition under 
paragraph (1)-- 

(i) initially to grant an alien nonimmigrant status described in subparagraph (H)(i)(b) or (L) of 
section 101(a)(15); or 

(ii) to obtain authorization for an alien having such status to change employers. 

(B) In addition to any other fees authorized by law, the Secretary of State shall impose a fraud 
prevention and detection fee on an alien filing an application abroad for a visa authorizing 
admission to the United States as a nonimmigrant described in section 101(a)(15)(L) , if the 
alien is covered under a blanket petition described in paragraph (2)(A). 

(C) The amount of the fee imposed under subparagraph (A) or (B) shall be $500. 

(D) The fee imposed under subparagraph (A) or (B) shall only apply to principal aliens and not 
to the spouses or children who are accompanying or following to join such principal aliens. 

(E) Fees collected under this paragraph shall be deposited in the Treasury in accordance with 
section 286(v) . 

(13) 16/ (A) In addition to any other fees authorized by law, the Secretary of Homeland Security 
shall impose a fraud prevention and detection fee on an employer filing a petition under 
paragraph (1) for nonimmigrant workers described in section 101(a)(15)(H)(ii)(b) . 

(B) The amount of the fee imposed under subparagraph (A) shall be $150. 



(14) 17/ (A) If the Secretary of Homeland Security finds, after notice and an opportunity for a 
hearing, a substantial failure to meet any of the conditions of the petition to admit or otherwise 
provide status to a nonimmigrant worker under section 101(a)(15)(H)(ii)(b) or a willful 
misrepresentation of a material fact in such petition-- 

(i) the Secretary of Homeland Security may, in addition to any other remedy authorized by law, 
impose such administrative remedies (including civil monetary penalties in an amount not to 
exceed $10,000 per violation) as the Secretary of Homeland Security determines to be 
appropriate; and 

(ii) the Secretary of Homeland Security may deny petitions filed with respect to that employer 
under section 204 or paragraph (1) of this subsection during a period of at least 1 year but not 
more than 5 years for aliens to be employed by the employer. 

(B) The Secretary of Homeland Security may delegate to the Secretary of Labor, with the 
agreement of the Secretary of Labor, any of the authority given to the Secretary of Homeland 
Security under subparagraph (A)(i). 

(C) In determining the level of penalties to be assessed under subparagraph (A), the highest 
penalties shall be reserved for willful failures to meet any of the conditions of the petition that 
involve harm to United States workers. 

(D) In this paragraph, the term 'substantial failure' means the willful failure to comply with the 
requirements of this section that constitutes a significant deviation from the terms and conditions
of a petition. 


