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DEPARTMENT OF THE TREASURY
Internal Revenue Servica

26 CFR Parts 1 and 802

[7.D. 8359]

RIN 1545—A099
-Setlement Funds

AGENCY: Internal Revenus Servics,
Treasury. -

ACTION: Final Tegulations.

SUMMARY: This document contains final
regulstions releting to the tax treatment
of transfers to funds, accounts, and
trusts used in the settlement of vertain |
controversies, the taxation of incoms
eamnad by these funds, and the tax
trestment of distributions made by thess
funds. Chenges to the appliceble law
were toade by the Tax Reform Act of
1986 and the Techhical and
Miscellansous Revenue Act of 1985,
The regulations affact these setilement
funds, taxpayers who make trensfers to
these funds, and taxpeyers who receive
distributions from these hunds. The
regulations are necessary to provida
these taxpayers with guidance nesded to
comply with these changes.

DATES: These regulations are effoctive
January 1, 1993, Thus, the regulstions
apply to ransfers 1o, income earned by,
and distributions made by & qualified
settlement fund after December 31,
1992, The regulations provids transition
rules for funds, accounts, and trusts
established afier August 16, 1986,

FOR FURTHER INFORMATION CONTACT:
Linda M. Krooning of the Office of
Assistart Chief Coonsel (Income Tax &
Accounting), telephone {202) 522—4820
(not a toll-free call).
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SUPPLEMENTARY INFORMATION:
Paperwerk Redoction Act

The collections of information
reguirements contained in these final
regulalions have been reviewed and
approved by the Office of Management
and Budget in sccordance with the
Paperwark Reduction Act of 1980 {44
U.5.C. 3504{h)) under control number
154512989,

The estimatad total annual reporting
burden is 3,751 hours. The estimated
annual burden per respondent varies
from 25 minutes 1o 12 hours and 45
minutes, depending on individual
circumstances, with en estimated
average of 1 hour. '

These estimates ara an approximation
of the average time expected to be
necessary for 8 collection af
information. They are based on such
informalion as is available 1o the
Internal Revenus Service. Individual
respondents may require greater or
lesser time, depending on their
particular circumstances.

Comments regarding the accuracy of
this burden estimate and suggestions for
reducing this burden should be directed
{o the Internal Revenue Service, Altn:
IRS Reports Clesrance Qfficer, T:FP,
Washington, DC 20224 and to the Office
of Management and Budget, Attn: Desk
Officer for the Department of the
Treasury, Office of Infcrmation and
Regulatory Affairs, Washingten, DC
20503.-

Background

On February 14, 1952, the Internal
Revenue Service published a nutice of
propased rulemaking in the Federal
Register {57 FR 5399} regarding
selllement funds, The preamble to that
nalice conlains an explanation of the
proposed rules. A public hearing was
held on May 27, 1992, Afier
consideration of the public commenls
regarding the proposed regulations, the
regulations are adopted as revised by
this Treasury decision.

Explanation of Statulory-Provisions

Section 4658 [a) through (d) provides
rules for the taxation of designaled
settlement funds and for taxpayers that
make qualified payments to such funds.
Seclion 468B(e) provides that section
<648 [other than subsection {g}) does
ol apply with respect o any liability of
a taxpayer arising under a workers
compensalion ac or any contested
liahility {within the meaning of section
5610} of a taxpayer. Section 468B{1)
provides that, except as provided in
regutations, any payment in respect ofa
liability arising out of personal injury,
death, or properly damage (and not

deseribed in seciion 468B(e)) that is
made to a trust furd or sscrow fund Lhat
is not a desigratud settloment fund does
not constitule economic performance.

Section 468Blg) provides that
“irnlothing in eny provision of law shell
be construed a5 providing that en
escrow account, setilement fund, or
simnilar fund is not subject 1o currant
income tax." In addition, section
4688(g) provides that “[t}he Secretary
shall prescribe regulations providing for
ihe taxation of ony such account or fund
whether as o grantor trust or otherwise.”
Section 468B{g) wes enscted, in pert, lo
reverse the finding in Rev. Rul. 71-119,
1671-1 C.B. 163. Sea
§601.601(d)i2)(ii){5) of this Chapter.
{Some taxpayers argued that Rev. Rul,
71-119 was authority for avoiding the
current laxation of income earmed on
the assets of an escrow account,
settlement furdd, or other similar fund.)
See H.R. Con{. Rep. No. 841, 99th Cong.,
24 Sess. II-845 n. 2 (1986). In
sccordance with section 468B(g), Rev.
Rul, 92-51, 1892-27 L.R.B. 9, obsoletes
Rev, Ril. 71-118 (end modifies or
obsoletes rejated revenua rulings} for
funds established after August 16, 1586.
Accordingly, no authority exists for the
position that the income of an escrow
accoun!, settiement fund, or other -
similar fund is not subject to current
taxation.

The provisions applicable to
designsted settlement funds are
generally effective after july 18, 1834,
ander rules applicable to section 461(h).
Section 468B(g) is effective for funds
established after August 16, 1986.

Public Comments

Section 1.468B-1 Qualified Settlement
Funds

in General

The propesed regulations mandate
qualified seitlement fund trestment for
a fund, account, or trust that satisfies
the requirements of a qualified
seltiement fund. Commeniators
recommended that the final regulations
make the application ol the qualifted
seltiement fund rules elective. The
Survice and the Treasury Department
believe thal inconsisten! tex treaiment
far similar funds, claimants, or
transferors, as well as the eccompanying
complexity, is undesirable. Therefore,
the finsl regulations do not provide
electivity.

The proposed reguistions invited
comments regarding the extent to which
gualified settiement funds should be
available for the claims of genersal
creditors and security halders in
bankruptcy. Generally, commentators
steted that the qualified settlement fund

rules should not be impaosed in the
bankruplcy conlext. Some
commentalors recommended that the
qualified setlement fund rulss be
applied to a banksuptey fund on en
elactive basis,

The Service and the Treasury
Doperiment have concluded that the
application of the regulations should
nol be slective. The final regulstions
exclude claims of general trade creditors
and debtholders that relate to a title 11
or similar case, or Lo a workoul.
However, quelified settlement fund
trestmeni remains available for other
lisbilities such es tort liabilities
irrespective of whether the liability, for
exampla, relates to a title 11 case. For
instance, if a corporation is 8 defendant
in & class sction involving a tort liability
and subsequently files & petition for
bankruptcy, the defendant’s bankruptcy
will not affect the qualified settlement
fund treatment of a fund, sccount, or
trust established to resclve or salisfy the
tort liability.

Coordinstion With Ciher Entity
Classifications .

The final regulations continue to
provida that, for all purposes of the
Internal Revenug Code {Code), the status
of & fund, account, or trust as a qualified
settlement fund overrides its possible
classification as & trust, e § 1.4631-2{c)}{1)}
contested lisbility fund, oz, if it is
organized s a trust under epplicable
state Jaw, an association or partnership.
Unless it is organized as & trust under
state law, however, an association or
parinership does not qualify as 8
quelified settlement fund,

Requirements of & Qualified Seitlement
Fund

Under the proposed regulatiens, 8
fund, account, or trust is a qualified
settisment fund only if it satisfies three
requirements. Ths first requirement is
thal it must be established pursuant to
an otder of, or be approved by, s
governmeniel suthority and must be
subject to lhe continuing supervision or
jurisdiction of thet governmential
authority. A governmental suthority is
defined as the Uniled States, any state,
terrilory, possession, or political
subdivision thereof, or sny egency or
instrumentality {including s court of
lawj of any of Lhe foregoing. The second
reauirement under the proposed
regulotions is tha! the fund, account, or
trust must be established to resolve or
satisfy one or more claims that result
from &n evenl, or series of events, that
has occurred end that gives rise le
ligbitiizes under the Compreliensive .
Environmental Response, Compensalion
and Lisbility Act {(CERCLA}; out of e
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tort. breach of contrest {(which is not
defined in the same manner as in
§1.451-4{g}2)ii}), or violation of law: or
desipnatac by the Commissioner in 8
revenue ruling or revenue procedure,
The third requirement under the
proposed reguiations is that the fund,
acoounl, or trust must be a trust under
stale law or its gssets must otherwise be
segregated from other assets of the
transieror (and selnied persons).

Governmental Order or Approval
Requirement

Tommentaiors have asked whether
the first requirament is met il a court
enters s dismissal of 4 lawsuit pursuant
to & scitlement betwesn the parties bul
does not ordec the establishment of, or
approve. a fund. sccount., or trust that is
established by the parties to the lawsuit
in couneclion with the settlement. In
such cases, the fund, account, or trust
would not meet the governmeaital order
ar npproval requirement because it was
neither established pursuant to ani order
of, nor epproved by, the governmental
suthority,

One commenlator requested that
arbitration panels be included as a
governmental suthority. To further the
goals of alternative dispute resolution
provedures, the final regulations treat
certain arbitralion panels as
governments! suthorities. Another
commentator requested the elimination
of the requirement in the proposed
regulations that a fund, sccount, or trust
be subject to the continuing supervision
of the governimental autharity.
Accordingly, the final regulations do not
require continuing supervision but
retain the requitement that the fund,
account. or irust be subject to the
cantizuing jurisdiction of ihe
governmenta! authority that sither
ordered its establishment or approved it.

Resolve or Setisfy Requirement

One commentalor requested that the
finzl regulations clarify whelber all
potentiol claims must be ssserted before
2 fund. account, or trust satisfies the
requitetnent of § 1.4685-1{c)2). In
response to this comment, the final
repulations clarify thal even & single
claim satisfies the reguirement. In
zddition, as requested by another
comimentior. ihe fing) repulalions
rizrifv that a declared finding of liatnlity
is noi reguired. The fina! regulations
slso clasify tnatw § 1.451-2{c)(1)
coniested lisbility fund satisiies the
“resolve or salsfy requirement” by
providing thet qualified seitiemeant fuad
-ruaiment is aveilabie for bolk conested
2 1 uncontested 1iabilities.

Commentstors reguested that the final
.esulations aliew sdditional types of

quaolified setiement fund lisbiliues 10
be Cesipnated by private letter ruling.
This comment was nol e¢opled. The
Service and the Treasury Doepariment
helieve that despnating additionsl types
cf liabilities oxly by revenue ruling or
revepus provedure wili ensure sfficient
and consistent administrotion of the
gualified ssttivment fund rules.

Commentators requested that, in
addizion to CERCLA liabilities, the final
reguiations also apply to other similar
environmental lighilities arising under
state law or other fedsral lews. Certain
stale and feders! environmental laws
vary significantly from CERCLA,
Therefors, The Service and the Tressury
Deparirment will consider adding other
categories of envirenmental lisbilities
by revenue ruling or revenue procedure
after the different laws ere individually
studied. *

Consistent with the Tules in section
4613(h){2)(B} {regarding sconomic
performance for labilities to provide
property or sexvices), the finel
reguiations slso provide that qualified
settlerment fund treetment is not
available with respact to s Hability to
provide property or services to the
extent a transfer to the fund does not
extinguisk that liability. Howevar, the
final regulations provide an exception to
this rule for CERCLA habilitias, if, sfter
& transferor makes a transfer to a fund,
account, or trust, the trensfsror's only
remaining liability to the Enviropmental
Protection Agency is s remote, future
obligation te provide property or
services.

Trust or Segragation Requirement

As requested by spne commentators.
the final regulations clarify that e
seporate bank account sausfies the
segregation requirement. Commentators
also requested clarification as 10
whether a trust or segregated assets can
qualify as a quelifisd settiement fund if,
under state or federai iaw, the trust or
segregatad assuis mey he reached by
creditors of the transferor. This
contingency goss not alfiect the status of
a fund, account, or trust as & guselihed
settlement fund.

Classificetion of a Fund Esteblished to
Resolve or Satisiv Allowable and INon-
allowable Liabilitizs

Cormunenizivrs requasted clanification
as Lo the proper treatment of 8 fund,
accounb or trusl tnat is esteblished to
resolve or satisiy claims for liabibties
dascribed in § 1.458B-1{c}{2} a5 weil as
other types of liebiiities In responsa to
tiiwse comiments, the finel regulations
pretide tizzt € qualifiud senlement fung
mey be used to resolve or satisfy both
ailowable end ron-allowable ciaims.

However, n transierio s quslified
sottlemont fund with respect to non-
ellowabie claims dces not constitute
economic perlormance. '

Seviion 1.4688-2 Texation of
Qualified Settlement Funds end Related
Administrative Hequiremen:ts

Modified Gross income

The proposed regulstions provide that
a gualified selllement fund is subjoct to
tex on its modified gross income, which
is defined as gross income compuled
with certein modificstions. One
modificetion excludes smounts
transferrad 1o the qualified setilement
fund by, or on behsl! of, the transferar.
The other modifications are deductions
for edministrative costs and other
incidentel expensas incuited in
connection with the operation of the
fund; losses sustained by the fund in
connection with the sale, sxchange. or
worthlessness of properly; and specially
defined net operating losses. One
commentaicr was uncartain as o
whether section 382 limitstions apply to
& quatified sattlement fund net
operating loss. Taxpeyers should note
that, since queliBed settiement {unds
are only reated as corporstions fer
purpasas of subtitis F. the cet cperating
loss deduction is applied witliout regerd
to section 362,

Commentators requesled that a
gqualified settement fund be ellowed 1o
deduct all expenses incurred in
operating e trade or business, including
its distributive shere of partnership
expenses. The Service and the Treasury
Departmeni believe tiat the operation of
a trade or business is inconsisient with
the gensra! nature of & quelified
settiement fund. Therefare, the final
reguiations do not adopt the suggesisd
modification. However, becsuse some
praviously established quelified
settlement funds may held illiguid
partnership intarests, the final
regulstions provide & 10-year transition
ruje for nernerskip inlerests scguired
by a quelified setilemant fund prior lo
February 15, 1382, Subject lo cenein
limitetions, a qualified settiement fund
that holds one of these parisership
mteresis may generelly deduct its
distributive shere of the parinership's
iterns of loss, deduction, or credit. but
only to the extent of its distribulive
share of that pertnarship’s iterns of
income and gain for the saine texabie
vear,

Commentators £l50 reguesied that e
nualified seitdement fund be ellowed 10
deduct payments made on behail of
cleiments, such as payments for
claiments' legal expensas, The Service
and the Treasury Deparimeant believe
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such payments are properly viewed as
distributions Lo the claimants.
Accordingly, the final regulations do not
allow qualified settiement !'undg ‘0
deduct payments made onbehalf of
claimants.

The proposed regulations invited
comments regarding whether 8 qualified
settiement fund should be taxable on its
modified gross income if the transferor
is exempt from tax and the distributions
are excludable from the claimants’
income. Commaniators generally
recommended thal the income of such
funds not be taxable. Some
commentalors also recommended that
the final regulations go further and not
tax the income of a qualified settiement
fund if sither the trensferor is exempt
{rom tax or the distributions to
claimants are excludable from their
gross incoms.

The final regulations do not adop!t
these suggestions. The Service and the
Treasury Department believe that basing
the taxation of a qualified setilement
fund’s income on the.lax status of the
transferor and the claimants would lead
1o complex rules that would be difficult
jor taxpavers and the Service to apply
and administer. In many setilement
funds wilk multiple transferors, only
some of the transferors are lax exempt.
S:milariy, many claims ellege multiple
liabilities only some cf which will result
in distributions to claimanis that are
excludebie from gross income. Thus, the
regulations would have 1o reguire
hurdensome tracing and gllocstion rules
for tax-exempt transferars and
excludable lisbililies. However, the
Service znd the Treasury Department
eoree with the suggestion of some
commentators that e longer transition
rula wilt glleviate certain concerns of
tax-exempt transferors. Accordingly, the
final regulations permit funds to
continue to use, until Japuary 1, 1886,
¢ reasonzule, cansistently applisd
melhod of taxation. A tax exempt
iransferor that has established a fund
could. therefore, reasongbly continue to
take the position until January 1, 1996,
that the fund is & grantor trust and the
income is exempt from tax.

Taxable Year and Accounting Method

The proposed regulations provide that
{he taxable year of & qualified setilement
fund is the calendar year and thot the
fund must use the sccruel metnod of
azcounting. One commentator requested
that qualified settement funds, or at
ieast small qualified settlement funds,
be permitted to use the cash receipls
znd disbursement method of
zccounting. In Lhe alternative, the
commentator requested that the final
regulations treat the use of the cash

receipts and disbursement method of
gccounting es a reasonable method of
sccounting through 1992, The final
regulations provide that for a qualified
settlemnent fund established prior to
January 1, 1993, the Service will not
challenge the fund’s use of the cash
receipts and disbursement method of
accounling prior lo 1996,

Treatment as & Corparation for Purposes
of Subtitle F

The propased regulstions provide that
a qualified settlemant fund is treated as
a corporalion for purposes of subtitle F
of the Code. Thus. a qualified settlement
fund must file an income tax return for
the period it is in existence, This period
begins on the first date it satisfies the
requirements of § 1.4656B-1, and ends on
the earlier of the date it no longer meats
those requirements or the date it no
longer has any assets and will not
receive any maore transfers, A
commentslor requested Lhat, to facilitate
the “winding up" of & quslified
settlement fund, a fund’s existence end
il the anly remzining assets are reserves
for certain contingencies, such as taxes.
To accommodate this concern, the final
regulations permil & qualified settlemant
fund whose only remaining zssets are
reserves for potentizl tax liabilities and
related professional fees to request the
prempt assessment of tax under section
6501id).

The proposad regulations designate
cerlzin persans, in order of priority, as
the administrator of a qualified
setijement fund. In response to
commentators' requests, the final
regulations provide that the
sdministralor may be approved {and not
tust designated) by the govarnmentel
authority, the trustee of a trust that is
the qualified settlement fund mey be the
administrator, end the "defauit”
administrator is the transferor rather
than the escrew sgent,

The propesed regulations provide that
2 qualified seltlement fund must make
an infermation return for, er withhold
on, a distribution ta e claimant if the
transieror would heve besn required to
if it had made the distribution directly
to the claimant. Several commentators
statad that the edministrator of 8
qualified settlement fund may Jack
sufficient information to make this
delerminalion. A suggested altarnative
was 10 require gross proceeds reporting
on distribulions to claimants. Another
suggested altemative was to allow the
administrator to reasonably rely on
information provided by the transferor.

The Service and the Treasury
Depertment belisve that the proposed
regulations generelly do not impose a
greater burden with respect to

informetion reporting or withholding
than existed with respect to funds.
eccounts, or trusts befors the enactment
of section 468B. In addition. the Service
and the Treasury Depariment boliave
that sdministrators gensrally bave the
abilily to require transferors to provide
the information needed to comply with
the reporting and withholding
roguirements. Nevertheless, in response
to comunentstors’ concerns, the final
regulations make soms revisions tc the
information reporting and withholding
rules. For example, the final regulations
provide thet if one or more trancfsrors
to 8 qualified settlement fund would
have been required to make a retum, the
fund must make a raturn. This
eliminates some of the difficulties an
administrator would encounter in
determining how to report payments if
some, but not ell, transferors would
have been required to report & diract
distribution.

The Service and the Tressury
Department believe that gross proceeds
rerarting would imposa an undue
burden on claimants and the Service
because the reported informéetion will
not ideniify a cleimant's gress income
from a distribulion. Thereiore, except es
otherwise required under subtitls F,
gualified sattlement funds sre not
subject to gross proceeds reporting.

Section 1.468B-3 Rules Applicable (o
the Trensferor

Trensfer of Property-—Iin General

The proposed regulations provide that
a transferor must treat & transfer of
propery to a qualified settiement fund
as e sale or exchangs of thet property for
purposes of seclion 1001(s}. One
commeniator was unceriain whather,
under this rule, the transier of a
trensferor's obligstion lo provide
services or property at & reduced price
in the future would result in gsin or loss
to the transferor. Under genersl
principles of fedaral income tax law, the
issuance of @ trensferor's debt,
obligation to provide services or
property in the future, or obligatien to
make a peyment described in §1.461-
4(g), is generally not e trensfer of
property by the trensferor. Thus, it
generally does not result in & ssie or
exchenge by the transfarer, The final
regulations clarify this.

Transfer of Transferor's Stock or
Partnership Interests

The proposad regulations reserve on
the trestment of transfers to & qualified
sattlement fund of & transferor’s stock
end of a parinership intersst in a
partnership that is controlled by the
transferor. Commentators recommended
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that such transfers be treated the same
as transfers of other property but that to
prevent valustion abuses the final
regulations could require appraisals of
the stock or partnership interests and
disclosure of such transfers by the
iransferor. - )

Accordingly, the final regulations
generally treat transfers of a transferor’s
stock, an Interest in a transferor that is
a partnership, or a partnership interest
in which the transferor is a direct or
indirect partner the same as transfers of -
olher praperty. However, the final
regulations require the transferor to-.
chtain an appraisal for poartnership
interests and its stock if it is not
pubiicly traded. ta sttach & copy of the
appraisal lo its income tax return, and
to provide & copy of the appraisal to the
adrministrator of the gualified . settlement
fund.

Siatement to the Qualified Settlement -
Fund and tha Internal Revenue Service

The proposed regulations provide that
for each year in which a transfleror
transfers cash or preperiy to a qualified
settlement fund, the transferor must
provide to the administrator a statement
indicating the cash or property
treasferred and also eltach a copy of the
slatement Lo its income tax return. A
commentalor requested that transferors
be allowed to use a combined stalement
to maintain the confidenliality of the
amounts they contributed te a
settiement fund.

Accordingly, the final regulations
allow any two or more lransferors to
provide a combined slatement to the
administrator. A transferor that uses a -
carmbined statement, however, must
attach e schedule to its income 1ax
return that describes each ssset tha
transferor transf{erred 10 the qualified
setilement fund.

Distribulions Lo Transferors

The proposed regulations provide that
a distribution from s qualified
settlement fund to a transferor is -
exciuded from the gross income of the
transferor 1o the extent the transforor
has been denied economic performance
with respect to a transfer to the fund.
Cammentators requested that the final
regulations expaad the tax benefit rule
to any distribution te a transferor that
relates 1o & prior transfer for which the
transferor did not receive a tax benefit.
The final regulations provide thata
distribulion is excluded from the gross
income of the transferor ta the extent
provided by section 111(a}.

1n response to snother commentator's
request, the final regulations clarify that
informaticn reporting or withholding
rules apply with respect to distributions

to transferors. The final regulations
provide that a quslified settlement fund
is deerned to be in & trade or business
and to have meda the distribution te the
transfercr in the course of its rads or
business for purposes of sections 6041
and 6041A.

Section 1.4685—4 f‘ﬂxabﬂft}f of
Distributions te Claimants

Under the proposed regulations, the
inclusion of & distribution in the
claimant’s gross income is determinad
by reference to the claim for which the -
distribution is mede end as if the
distribution ware mede directly by the -
transferor, Several commentetors stated
that, to avoid double taxation, a
claimant should not be taxed on &
distribution to the extent it is
atiributable to {ncome sarned by and
taxed to e qualified settlement fund. As
shown by the following examples, the
Service and the Treasury Department
believe that the proposed regulations do
not generally impose double taxation.

Facts. Corporation X, a defendant in & class

" aclion alleging tor liabilities, is subject to 8
" 34% tax rale. Thé cleimants and the qualified

scttlement fund are subject to 3 31% tax rate.”
Corporation X and the gualifisd settlement .
fuad it establishes earn a 10% rate of return
on investments.

Example 1. On Japuary 1, 1593,
Corporation X establishes a qualified
scitiement fund and transfers $93.55 to the
fund. The qualified settlement fund eams
$9.35 of interest during 1993 and pays §2.90
of lux. On fanuary 1, 1994, the fund makes
a taxable distribution of the remaining 3100
to the claimants.

Exaimpie 2. On January 1, 1993,
Carporation X establishes a reserve and
deposits $93.55 in a separate bank account.
The account is neither ordered nor epproved
by a governmental authority and, therefore, is
not a gualified settlement fund. Corporation
X earns £9.35 of interest during 1993 end
pays $3.18 of tax On January 1, 1994,
Corporation X makes a taxable distribution of
the remaining $99.72 to the claimants,

Thus, under the rule in the proposed
reguiations, not only is there no doubls
1axation but, if the transferor is subject
to tax al the maximum corporele tex
rale, the overell combined tax with
respect to the earnings compaonent of
distributions to claimants could be
slighily less if the fund is e qualified
settlement fund rather than an account
that is the trensferor's property. In
addition. as shown in Example 3 below,
the resuit in Example 1 is the same [on
an gfier-tax basis) as if the defendant
poys the claimant directly on January 1,

1

-1993, instead of either depositing

money in a bank account or transferring
money 1o & qualified settlement fund.
The final regulations, therefore, retain
the rule in the proposed reguletions.

Corporetion X,

Exampls 3. On Januery 1, 1993,
Corporation X mekes a texable settloment
payment of $93.55 directly to & claiment. The
claiman! deposits 564.55 [$83.55 less $29 of
tax] in & bank account. The claimant sarns
$6.46 of interast during 1993 and pays 52 of
tax. On Januery 1, 1984, the cleiment has
$69.01. Thus, oo Janunry 1, 1994, the
claimant bas the same amouni on an after-lax
basis [approximately $68) as the claimant in
Example 1 does afier it pays $31 of tax on
the $100 distributien it receives from

Section 1,4686~5 Effective Dates and
Transition Ruies

" In General

In general, the finel regulstions are
effective on January 1, 1993, Thus, the
final regulations epply to income of a
qualified sattlement fund eerned after,
transiers to e fund ofter, end

- distributions from a fund efer,

December 31, 1992,
Request for Alternative Taxation of Post-

19392 Fund Income

- The proposed regulations provide that
a qualified settlement fund in existencs
on February 14, 1992, and its transferor,
may jointly request a ruling from the
Service permitting the fund to be taxed
in a manner other than that required by
the regulations for taxable years ending
after December 31, 1992. To obiain a
favorable ruling, the proposed
reguletions require the transferor and
the quelified settlement fund to
demonstrate that the method of texation
requested is reasoneble and is consistent
with prior tax positions, and thst the

e

e T

fund will exist after 1992 for only a

reasonably short period of time,

A commentator requested Lhat a
ruling not be required and that instead
transferors end qualified settlement
funds be allowed to jointly elect to
continue to use their current, rersonshble
method aof taxation for the remainder of
ths fund’s existence. As an alternative.
the commentater requesied thet
transferors and qualified settlement
funds be allowed to continus to use
their current, reasonable method of
taxation for at least thres additional
years.

In response to these comments, the
final regulstions have eliminated the
need for 8 ruling and provide that for
funds established afler August 16, 1986,
but prier to February 15, 1992, the
Service will not challenge a reescnabls,
consistently applied method of taxation
for transfers 10, income earned by, and
distributions mede by & fund, sccount,
or trust afler Augus! 16, 19886, but prior
to 1996,
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3 epply to transferors to a designated
sottlement fund. Similarly, the rules for
claimants of 8 qualified settlement fund
described In §1.468B—4 spply to
clalmants of a designated settiement
fund. A fund, account, or trust that does

Special Analyses

1t has been determined that these final
regulations are nol mejor rules as
defined in Executive Crder 12281,
Therefare, a Regulatory Imgaclnhm‘.ysls

Taxation of Pre-1893 Fund Income

The proposed regulations provide that
the-Service will pot challenge a
reasaneble, consistently applied method
of taxstion for trensfers to & fund or

income sarned by the fund prior to
1993. As discussed above, this safe-
harbor rule has been extended to apply
10 reasonabls, consistently applied
methods of taxation used pricr to 1996,
with respect to 8 fund, sccount, or

trust that is eligible for this safe-harbor
rule, commentstors requested that |
penalties be walved during the period &

- reasonable, consistently spplied method
of taxation is used. The final regulations

provide that for taxable yeers baginning
prior to Jamuary 1, 1993, penalties will

generslly not be im
the use of a reasonable, consistently”
. applied method of taxstion. .

The proposed regulstions provide that-

trarsferors t6 8 fund, account, or trust
end the person who would be the
administyator if the fund were &
qualified settlernent fund mey joinlly
elect ta retroactively apply the qualified
‘sattlement fund rules o the fund,
account, of trust. Commentators
_ requested, and the final regulations
permit, a unilateral election by the
person who would be the edministrator
~of the fund; eccount, or trust.

Section 130 Qualified Assignments

Severs] commentators requested that
the final regulations provide thata
designated or qualified settlement fund
may enler into a structured settiement

- agreement with a claimant and may

makp & section 130 qualified essignment
to extinguish the fund's lability to make

» distribution to that claimant. The
Service and the Treasury Department
are considering thess and related
comments and anticipale providing
guidance with respect 1o Lﬁa interaclion

of section 130 qualified assignments snd

section 4688(g) tn the future.

Ohber Escrow Accounts, Settlement
Funds, or Similar Funds

Commentetors requestad that
sddilional rules under section 468B{g}
be provided for the tax treatment of
funds, accounts, or trusts that are nol
. guelfied settlement funds, such as
escrow accounts used in the sale of
property and section 1031 qualified
esrow accounts. The Service and the
Treasury Department are aware of the
peed for guidance in this area. In order
thet the finsl qualified settlement fund
regulations not be deleyed, however, the
Service and the Treasury Department
have decided 10 address these other
issuss in future projects, ’

with respect to

is not required. It has also
determined that section 553(b) of the
Administretive Procedurs Act {5 U.5.C.

chapter 5) and the Regulatary Flexibility

Act {5 U.5.C. chepter 6} do not apply to
these regulations, end, therefore, 8 final
Regulatory Flexibility Anelysis is not
required. Pursuant to section 7805{[} of
the Code, a copy of the notice of
proposed rulemaking was submitted to
1the Chief Counsel for Advocacy of the
Small Business Administration for
comment on their impact on smail
business.

Drafting Infogmeation -

_ The principal suthor of these ~ .
regulations is Linda M. Xroening of the
Office of Assistant Chief Counse
(Incoms Tax & Accounting), Office of
Chief Counsel, Intemnal Revenue
Service. However, other personnel from
the Internal Revenue Serviceand .
Treasury Department participated In
developing

List of Subjects
26 CFR 1.461-1through 1.469-11T".
Accounting, Income taxes, Reparting
and recordkeeping requiremsents,
26 CFR Part 602 '
Reporting and recordkeeping
requirements.,
Adoplion of Arpendments {0 the
Regulations
Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER

.DECEMBER 31, 1853

Paragraph 1. The suthority citation
for part 1 it amended by adding the
following citlation to read as follows:

Autharity: 26 U.S.C. 7805 * * *

§1.468B slso issued under 26 US.C
461{h} and 468B. §§ 1.468B—0 through
1.4588~5 also issued under 26 11.5.C.
461(h) end 468B.* * *

Par. 2. Sections § 1.468B and 1.468B~
0 through 1.4688-5 are edded 10 read &3

follows:

§1.4588 Deskmaied settoment funda.

A designated settlement fund, as
defined in section 468B{d){2), Is taxed
in the mannsar described in §1:4688-2,
The rules for transferors to & qualified
settlernent fund described in § 1.458B-

- {1)in.general,

o regulations, in matters of
-both substance and style.

not quelify as a designated settlement
fund is, however, a qualified settiement
fund if it meets the roquirements of 8
qualifed settlement fund described in
€ 1.468B-1.

§ 1.4568-0 Table of contets.

This section contains a listing of the.
headings of §§1.468B-1 througg’l
1.468B-5.

§ 145681 Qualifiad settlernent funds.

[8) In general.
(b) Coord!{pstion with other entity .
clagsifications.
- {c) Requirements,
- (d) Definitions.
{1) Transferor.
{2) Related porson. :
ts) Governmental order or approval
requiremnent. .
(2) Arbitrstion panels. :
{f) Resolve or salisfy requirement.
{1} Liabilities to provide property or
services.
(2) CERCLA Hebilities.
_{g) Excluded liabilities. .

- - «[h) Segregation requiremant,

- (1) In gemneral. )

(2} Classification of fund establishred
to resolve or setisfy allowsble and non-
allowebla claims. '

(i) {Reserved)

{j) Classification of fund prior to
satisfaction of requiremants in

paragraph {c} of this section.
(1) In general,
{2] Relation-back rule.
(i) In general.
{ii} Relation-back election.
[k) Examples.

§1.4588-2 Taxatlon of qualified
settiement funds and related sdminlatrative
requlremants. )

() In general.

(b) Modified gross income.

[€) Partnership interests held by a
qualified settdement fund on February
14, 1992,

{1) In genseral.

. (2) Limitation on changes in
pertnership agreements and capitel
contributions,

(d) Distributions 1o transferors and
clatmants.

{6} Basis of property transferred to s
qualified setlemen! furd,

[f) Distribution of property.

{g} Otber texes, . -

(h} Denial of credits ageinst tax.

{i} [Reserved]



Federal Register / Vol 57, No. 247 / Wednesday, December 23, 1992 / Rules and Regulations 60989

{j} Taxable year and eccounting
moethod.

(x) Treatment as corporation for
purposes of sublitle F.

{1} Information reporting withholding
Tequiremonts. .

{1) Paymants {o e qualified settlement
fund. - -
{2} Peyments snd distributions by a
qualified settlement fund.

(i) In general.

{ii) Special rules. : i

{m) Request for prompt essessment.

[n} Examples.

§1.468B-2 Rules appiicable tothe
transferor. - .
(a) Transfer of property.
(1) In: general.
(2) Anti-abuse rule. :
(b} Qualified eppraisal requirement
for transfers of certain property.
{1} In general.
(2) Provision of copies.
{3) Qualified appraisal.
. [4} Information included in a

- qualified appreisal. -
{5) Efiect of signature of ths qualified
appraiser. - T
(¢} Economic performance. * *-'

(1) In general. - Y

{2} Right to & refund or reversion.

(i) In general, Co

(i1) Right extinguished. - .

{3) Obligations of a transferor.

(d} Payment of insurance amounts,

(e} Statement to tha qualified
settiement fund and the Internal - .
Revenue Service. B

(1) In general.

{2) Required statement.

(i) In general. -

(ii) Combined statements.

{f) Distributions to transferors.

{1} In general.

{2] Deemed distributions.

(i) Other liabilities.

{ii) Constructive receipt.

(3) Tax-benefit rule.

{g) Example.

§1.4688-4 Taxability of distributions to
¢laimants,

§1.468B—5 EMHective dates and transition
rules.

(a) In general.

{b) Taxation of certain pre-1996 fund
income.

{1} Reasonable msethod. -

(i} In general.

(ii} Qualified settlement funds
established after February 14, 1992, but
before January 1, 1993.

(iif) Use of cash method of
accounting.

[iv) Unreasanable position.

(v} Waiver of penalties.

{2} Election to apply quelified
setlement fund rules.

() In general,

[ii) Election stslement.

{iii} Due date of returns and amended
returns.

(iv] Computation of interest and
waiver of penalties.

51.4588-1 Qualifled settlament funds.

(a) In generol, A gqualified settlement
fund is a fund, eccount, or trust that
satisfies the requirements of peragraph
(c) of this section. . .

(b} Coordination with other entity
classifications. I a fund, account, or
trust that is & qualified settlemsnt fund
could be classified as a trust within the
meaning of § 301.7701~4 of this chapter,
it is classified as & qualified settlement
fund for all purposes of the Internal
Revenue Code {Code). If a fund,
account, or trust, organized es & trust
under applicable state law, is a quelified
settlement fund, and could be classified
#s sither an association (within the
meaning of § 301.7701--2 of this chapter)
or o partnership (within the meening of
§301.7701-3 of this chapter), itis
classified as a qualified settlement fund
for all purposss of the Code. If a fund,
account, or trust, esteblished for -
contested liabilities pursuant to §1.461-
2(c}{1) is a qualified settlement fund, it
is classified as » qualified settioment
fund for gll purposes of the Code. -

(¢} Requirements. A Fund, account, or
trust selisfies the requirements of this
pamgraph {c}if— -

{1] It is established pursuant to an
order of, or is approved by, the United
States, any state (including the District
of Columbia), territory, possession, or

- political subdivision thereof, or any

agency or instrumentality (including &
court of law) of any of the foregoing and
is subject to the continuing jurisdiction
of that governmental authority;

(2) It is established to resolve or
satisfy one or more contestad or
uncentested claims that beve resulted or
may result from an event {or rslated
series of events) that bas occurred and
that has given rise to at least one claim
asserling liability—

(i) Under the gomprebensive
Environmental Response, Compensation
and Liability Act of 1980 (hersinafter
referred 1o as CERCLA), as amended, 42
U.S.C. 9601 et saq.; or

[i1) Arising out of a tort, breach of
contract, or viclation of law; or

{1ii} Designated by the Commissioner
in a revenuse ruling or revenus
procedure; and

{3} The fund, sccount, or trust is a
trust under applicable state law, or its
assets are otherwise segregaled from
other assets of the transferor (and
related persons).

(d) Definitions. For purposas of this,
section— .

(1) Transferor. A “trensferor {s a
person that transfers (or on behalf of
whom an insurer or other psrson
trensfers} money or propsriyto s
qualified setlement fund to resclve or
satisfy claims described in paragreph
(c)(2) of this section against that parson.

(2} Related person. A “‘related person”
is any person who is related {o the
transforor within the meaning of
sections 267(b) or 707{b){1).

(v) Governmental order or approval
requirement—{1) In general. A fund,
account, or trust Is “ardered by" or
“approved by" a govommenl—a}authority
described in paragraph (c}(1) of this
section when the authority issues its
initisl or preliminary order 1o establish,
or grants its initial or preliminary
approvel of, the fund, scccunt, or trust,
even |f thet order or approvel may be
subject lo review or revision. Excapt gs
otherwise provided in paragraph (j)(2} of
this section, the governmenta!
authority's order or approvel hes no
retroective effect and doas not permlt a
fund, account, or trust to bo a qualified
setllement fund prior to the dste the
order is issued ot the approval is
granted.

(2) Arbitration panels. Au arbitration
ewerd that orders the estsblishment of,
or approves, s fund, eccount, or trust is
an order or approval of a governmantal
authority described in paragraph {c)(1} -
of this section if— -

(i} The arbitration awsrd is judicially
enforceabls; o

(ii) The arbitration eward is issued
pursuant to 8 bona fide erbitration
proceeding in accordance with rules
that are approved by 2 governmenta!
suthority described in paragraph {c}(1}
of this section (such as self-reguistory
organization-sdministered arbitration -
prgceedings in the securities industry);
an .

(iii} The fund, account, or trust is
subject to the continuing jurisdiction of -
the arbitration panel, the court of law

.that has jurisdiction to enforce the

arbitration award, ot the governmanta)
sutherity that approved the rules of the
arbitration proceeding.

(1) Resalve or satisfy requirement—{1}
Liobilities o provide services or
property. Excapt as otherwise provided
in paregreph (f}{2) of this section, s
liability is not described in peragraph
(c}(2) of this section il it is a linbility for
the provision of servicas or property,
uniess the transferor’s obligation to
provide services or property is
extinguished by s transfer or trensfers to
the fund, account, or trust.

(2) CERCLA liabilities. A transferor’s
liability under CERCLA to provide

‘services or property is described in

paragraph {c){2) of this section if
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following its transfer to & fund, eccount,
or trust the transferor's only remeaining
liabilily to the Environmental Protection
Agency {If any) {e a remnota, future
obligation to provide servicses or
property. .

{g) Excluded liabilities. A liability is
not described in peragraph [c){2) of this
saction {f it—

(1) Arises under a workers
compensation act or a self-insured
health plan;

{2)-1s an obligalion to refund the
purchase price of, or to repair or
replace, products regularly soid In the
ordinary course of the transferor’s trade
ot business;

{3} 1s &n obligation of the transferor to
make payments to its general trade
creditors or debtholders that relates to a
title 11 or similar case (as defined in
soction 365(8)(3)(A)). or a warkout; or

(4) Is designated by the Commissioner
in & revenue ruling or & ravenue
procedure (see § 601.601(d)(2)(31)(P) of
this chapter).

(h) Segregation requirement—(1) In
general. If it §s not a trust under '
applicoble state law, a fund, account, or
trust satisfies the requirements of
paragreph (c}{3} of this section if Hs”
essets are physically segregated from
other assets of the trensferor (and . .
relsted persons). For example, cash held
by & transferor ih & separate bank
account satisfies tha segregation
requirement of paragraph {c}{3) of this
section.

{2} Classification of fund established .
to resolve or satisfy allowabie end non-
allowable claims. If a fund, eccount, or
trust is established to resolve or satisfy
clsims described in paregraph (c}(2) of
this section as well s other types of
claims [i.6., non-allowsble claime) .
arising from the same event or related
series of events, the fund Is a qualified
setllement fund. However, under
§1.458B--3(c), economic performance
does ot verur with respect to trensfers
1o the qualified settlsmant fund for non-
allowable claims.

{i) |IReserved] -

(i) Classification of fund prier to
satisfaction of requirements in
paragraph [c] of this section—{1} In _
general. If a fund, sccount, or rust s
established 10 resolve or satisfy claims
described in paragraph {c})(2) of this
section, the essats of the fund, sccount,
or trust are treated as owned by the
transferor of those assets untl the fund,
pecount, or trust also meets the -
requirements of paregraphs (c} (1) and
{3) of this section. On ths date the fund,
sccount, or trust satisfies al} the -
requirements of paragraph {c} of this .

. section, the transferor is trealed as

s

transferring the essets to a quelified
settiement fund.

(2) Helation-2ack nile—{i} In general,
1f a fund, account, or trust meets the
requirements of paragraphs (c)(2) and
(¢)(3) of this section pricr te the time it
meets Lhe requirements of ppregraph
{c}(1) of this section, the transferor and
sdministrator (as defined in §1.458B—
2{k}{3)) roay jointly elect (a relation-back
elpction) to treat the fund, account, or
trust as coming into existence as a
a:mliﬁed settlement fund on the later of

o date the fund, account, or trust
meets the requirem«nts of paragraphs
[e){2) and (c}{3) of this section or
January 1 of the calendar year in which
all the requirements of paragraph {c} of
this section are met, If a relation-back
election is mede, the assets held by the
fund, account, or trust on the date the
qualified setllement fund js treated as
coming into existence are tresled a3
transferred to the qualified settiemant
fund on that date.

{ii] Relation-back election. A relstion-
back slectian is mede by attaching a
copy of the election statement, signed
by each transferor and the
edministrator, to (end as part of] the
timely filed income tex return
(including extensions) of the qualified
sottlement fund for the taxable year in

-which the fund is treeted es coming into

existence. A copy of the election
staternent must also be ettached to {and
as part of) the timely filed income tax
return (including extensions), or an
amended return that is consistent with
the requiremants of §§ 1.4685-1 through
§ 1.468B-4, of sach transferor for the
taxable yoar of the transferor that .
includes the date on which the qualified
settiement fund is treated as coming
into existencea. The election statement
must contain—

(A) A legend, ~§ 1.468B—1 Relation-

. Back Election”, et the 1op of the first

[:H
pa(gﬂj Each transferor's name, address,
and taxpayer identificetion number;

(C) The qualified settlement fund's
name, address, and employer
identification number;

(D) The date as of which the qualified
sattiemment fund is treated as coming

- into existence; and

(E} A schedule describing each asset
treated as transferred to the ified
sottlemant fund oo the date the fund is
treated as comlpg into exdetence. The
scheduls of assets does not have to
identify the amoun! of cash or the
propaerty treated as transferred by &
particular transferor. If the schedule
does not identify the transferor of each
asset, however, aach transferor must
inctude with the copy of the election
statement that is attached to its income

tax return {or amended return) a
schedule describing each asset the
transferor s treated as transferring to the
quallfied settlament fund.

(x) Examples. The following examples
{Hustrate the rules of this soction:

Example 1. In a class action brought in a
United States federal district court, the court
hoids that the defendsnt, Corporetion X,
vicleted certain sacurities lews and must pay
damages in the amount of 5150 million.
Pursuent to an order of the court, Corparation
X transfers $50 million in cash and transfers
property with a fair merket value of $75
million ta a state law trust. The trust wilj
liquidate the property and distribute the cash
procoads o the plalntiffs in the class action.
The trust is a quailfied settlement fund
because it was esteblished pursuant to the
order of a federal district court to resolve or
satlafy claims ageinst retion X for
securities law wiolatlons that have occurred

Example 2. {i} Assumo the same facts as in
Example’1, except that Corporation X and the
clasa of plaintifis reach an put-of-court
settlement that requires Corporstion X to
establish and f\::g & stats law trust before the
settiement agrecanent is submitted to the
court for spproval,

[ii) The trust is not & gualified settlement
fund because it neither is sctablished
pursuant to &n order of, nor bas it been
approved by, a governmenta) sutherity
described in paragraph {<i{1} of this section.

Example 3. On June 1, 1384, Corporation
Y ostablishes & fund to rasolve or satisfy
claims against §t erising from the violabop of
certsin securities laws. On thet date,
Corporetion ¥ transfers $10 milllonto e

ted sccount. On December 1, 1994, &
foderal district court approves the fund.
Assuming Corporation Y aod the -
administrator of the quelified setloment fund
do not maks a relation-back election,

tion Y is treated az the owner of the
$10 milllon dollars, and is taxable on any
income sarmed on that money, from June 1
through November 30, 1994, Tha fund is a
qualified settlement fund beginnlng on
December 1, 1994,

Example 4. (1} On September 1, 1893,
Corporetion X, which has s taxable year
ending on October 31, enters into &
zetilement agreemen! with a plaintiff class for
asserted tort liabllitiex Under the settlernont
agreeenent, Corporstion X makes tvro $50
million payments inic & segregeted fund, ane
oz Seplember 1, 1993, and ons oo Dctober
1, 1893, to rasoilve or satlafy the tort
liabilities. A federal district court approves
the settlenent agreement oo November 1,
1993,

{ii) The edm!nistrator of the fund and
Corparation X elect to treat the fund ax »
qualified settlement fund priar to
governmental spproval under the relstion-
beck rule of paragraph (jH2) of this section.
The sdministrator must attach the rsleiion-
back election statement to the fund‘s income
tax returu for calendar year 1693, and
Corporation X must attach the election to its
original ar amended incams tex return for its
taxable ysar ending October 31, 1993.

(iii] Pursuant to the relation-back slection,

.the fund begins its existence as s qualified
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sertlement fund on September 1, 1993, and
Comoration X is treated as transferring 350
million o the qualified setilemsnt fund oo
September 1, 1993, and 350 milliou on
October 1, 1993.

[iv} With respect to these transfars,
Corporation X must provide the statoment
described in §1.468B-3{e)tothe
administrator of the quatified settlement fund
by February 15, 1954, and raust attach a copy
of this slatament to its original or ameaded
income tax return for its taxable year ending
Qctobor 31, 1993. -

Example 5. Aseumne the same facts as In
Example 4, except that the court approves
the settlement on May 1, 1994, The
administrator must attach the relation-back
elociion statemeat to the fund's income tax
return Ior calendar year 1994, and .
Corporation X must attach the slection-
stalement to its originel.or amended income
tax return for its taxable year ending October
31, 1994. Pussuant to this elaction, the fund
begims its existence as a qualified settlement
fund on January 1, 1994, In sddition,
Corporation X is treated as transferring to the
qualified settlement fund all amounts held in
the fund on January 1, 1994, With respect lo
the transfer, Corporation X must provide the
statement described in § 1.468B-3(e) to the
administrator of the qualified settlemant fund
by February 15, 1995, and must attach e copy
of this staiement 1o its income tax retum for
jts taxable year ending October 31, 1994.

Example 6. Corparation Z estsblishes »

_fund that meets pll ths requirements of
section 468B(d}(2) for u designaied settlement
fund, excep! that Corporetion Z does not
make the election under section
468B({d}(2)F). Although the fund does not
qualify as & designated settiement fund, it is
a qualified settlement fund because the fund
rmeots the requirements of parsgraph (¢} of
this section.

Example 7. Corporation X owns and
operates 4 landfill in State A, State A requires
Corporation X to transfer money to 8 irust
annually based on the total tonnaga of
material piaced in the jandfili during the
year, {Under the laws of State A, Corporation
¥ will be required to perform (either itself ar
through contractors) specifisd closure
activities when the landfill is full, and the
trust assets will be used to reimburse
Corporation X for those closure costs. The
trust is not e gualified settlement fund
becausa it is established to secure the
liability of Corporstion X to perform the
closure activities.

§1.458B~2 Taxation ol gualified
setiemnent funds and relaled administrative

fequirements,

(a} In generol. A gualified settlement
fund is & Unitad Stales person and is
subject to tax on its modified gross
income for any taxable yeer at a rate
equal 10 the maximum rate in effect for
that taxable year under section 1(e].

(b} Modified gross income. The
“modified gross income™ of a qualified
settlement fund is its gross income, as
defined in section 61, computed with
the following modifications—

(1) In general, smounis transferred to
the qualiled setilement fund by, or on

behalf of, & transferor to resclve or
satisfy a liability for which the fund ls
osteblished are excluded from gross
income. However, dividends on stack of
a transferar {or a related person),
intarest on debt of a transfaror (or a
related person), and payments in
compensation for late or delayed
transfers, are not excluded from gross
income.

i2] A deduction is allowed for
administrative costs and other
incidental expanses incurred in
connection with the operation of the
gualified settlement fund that would be
deductibls under chapter 1 of tha
Inlernal Revenue Code in determining
the taxable income of & corporetion.
Administrative costs and other )
incidental expenses include state end.
locs! taxas, Jegal, sccounting, and
actuarial fges relating 10 the cperation of
the qualified settlement fund, and
expenses arising from the notification of
claimants and the processing of their
claims. Administrative costs and other
incidental expenses do not include legel
fees incurred by, or on behalf of,
claimants. . :

(3) A deduction is allowsd for losses
sustained by the qualified settlement
fund in connection with the sale,
exchange, or worthlessness ol property
held by the fund to the extent the losses
would be deductible in determining the
taxable income of a corporation under
section 165 (f) or (g), and sections
1211(a) and 1212{a).

{4} A deduction is allowed lor the
amount of a net operating foss of the
qualified settlement fund to the extent
the loss would be deductible in
delermining the taxable income of a
corporation under section 172(a). For

purposes of this paragraph (b)(4), the net'

operating loss of & qualified settlement
fund for & taxable year is the amount by.
which the deductions allowed under
paragraphs {(b){2) end {b)(3) of this
section excesd the gross income of tha
fund computed with the modification
described in paragraph (b)(1) of this
section.

{c) Partnership interests heid by a
qualified settlement furd on February
14, 1992—{1} In general. For taxable
years ending prior te january 1, 2003, 8
qualified settlement fund that holds 8
parinersbip interest it scquired prior to
February 15, 1992, is allowed a :
deduction for its distributive share of
that partnership’s items of loss,
deduction, or edit described in section
702(a) that would be deductible in
determining the taxable income {or in
the case of & credit. the income tax
liability) of a corporation to the extent
of the fund's distributive shars of that
partnership's items of income end gain

ina

described in section 702(a) for the same
taxgbie year. For purposes of this
paregraph {¢}(1}, e distributive share of
a partnership redit is tresled as a
deduclion in an smount equal to the
amoun! of the credit divided by the rate
described in paregraph (e) of this
section. ’

(2} Limitation on changes in

- partnership agreements and capital

contributions. For purposes of
paragrapb {c)(1} of this section, changes
uslified ssttlement fund's
distributive share of items of income,
gain, loss, deduction, or credit sre
disre%_arded if—

(i) They result from e change in the
terrns of the partnership agreement on
or sfter December 18, 1992, or & capital
contribution to the partnership on or
afler December 18, 1992, unless the
parinership agreament as in effect prior
to December 18, 1992, requires the
contribution; and

(ii} A principal purposs of the change
in the terms of the parinership
agreernent or the capital cootribution is
to circumvent the limilation described
in peragraph {c){1) of this ssction.

@} Distributions to transferors and
claimants. Amounts that are distributed
by & qualified settlement fund 1o, or on
behalf of, a transferor or a claimant are
no! deductible by the fund.

(¢) Busis of property transferred to o
qualified settiement fund. A quulified
settlement fund’s initial basis in
property it receives from a transferor {or
from an insurer or other person on
behalf of & transferor) is the fair market
value of that property on the date of
transfer to the fund,

{D) Distribution of property. A
quaiified settiement fund must treat a
distribution of property as e sale or
exchange of the! property [or purposes
of section 1001{s). In computing gein or
joss, the amounl realized by the
qualified settlemant fund is the fair
market value of the property on the date
of distribution.

(g} Other taxes. The tax imposed
under parsgraph {a} of this section is in
lieu of any other taxation of the income
of 8 quelified settlement fund under
subtitle A of the Internal Revenue Code.
Thus, a qualified settlemant fund is not
subject to the aiternative minimum tax
of section 55, the accurnulated earnings
tax of sectien 531, the personel holding
company tex of section 541, or the
maximum capital gains rate of section
1{h). A qualified settlement fund is,
however, subject to texes thet are not
imposed on the income of a taxpayer,
such as the tax on transfers of property
to foreign entities under section 1491,

(h} Denial of zredits against tax. The
tax imposed on the modified grass
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income of 8 qualified settlement fund
under paragreph (a) of this section mey
not ba reduced or offset by any credits
sgainst tax provided by part IV of
subchapter A of chepler 1 of the Inlemal
Revenue Code. -

(i} [Reserved] )

{j) Taxable year and eccounting -

" method. The laxable year of a8 qualified

settlement fund is the calendar year. A
qualified setllement fund must use an
accrual method of accounting within the
meaning of section 446(c).

(k) Treetment as corporation for
purposes of subiitle F. Excapt 85
otherwise provided in §§ 1.468B-5(b},
for purposes of subtitle F of the Internal
Ravenue Code, a quelified settloment
fund is tresled ss 8 corporation and any
tax imposed under paragraph {a) of this
section is treated 85 a lax imposed by
section 11. Subtitle F rules thal apply to
qualified settiement funds includs, but
are not limited to—

(1) A qualified settlement fund must
file an income tax return with respect to
the tax impuosed under paragraph {a} of
this section for each taxable ysar that
the fund is in existence, whether or not
the fund has gross income for that
taxgble year. . -

{2) A qualified settlement fund isin -
existence for the period that— -

(i) Bogins on the first date on which
the fund is treated as a qualified
settlement fund under § 1.468B-1; and

{if) Ends on ths earlier of the date the
fund—

[A) No longer satisfies the -
requirementis of §1.4688-1; or

B) No longer has any assets and will
not receive any more transfers. (See
paragraph (m} of this section far
procedures for the prompt assessment of
lax.) :
[3) The incoms tax return of the
qualilied settlemsnt fund must be filed
on ot hefora March 15 of the year
following the close of the taxable year
of the qualified settlement fund uniess
the fund is granted an exiension of time
for filing under section 6081, The retum
must be made by the administralor of
the qualified settlemeont fund. The
"administratar” (which may include a
trustee if the gualified settlement fund
is a trust) of a qualified setilement fund
is, in order of priority—

(i) The person designated, or
spproved, by Lhe governmental
suthority that ordered or approved the
fund for purposes of § 1,4688-1(c){1k

(i) The person designated in the
escTow agreement, setilement
sgreement, or other similar agreement
governing the fund;

{iii) The escrow egent, custodian, or
other person in possession or control of
the fund’s assets; or .

(iv] The transferor ar, if there ars
mullipla transferors, all the transferors,
unless en agresment signed by sll the
transferors designates a single transferor
as Lhe administrator,

{4]) The edministrator of a qualified
settiement fund must obtain &n
employer identification number for the
fund. ®
(5) A qualified settlement fund must
deposit all psyments of tax imposed
under paragraph (a) of this section .
{including any payments of estimated
tax) with an suthorized govemment
depositary in accordance with § 1.6302-
1. -

{6} A qualified settiement fund is
subject to the addition 1o tax imposed
by section 6655 in the case of an
underpayment of estimated tax
computed with respect (o the tax
imposed under paragraph (8] of this
section. For purposes of section
6655(g](2), & qualified settlement fund’s
taxable income is its modified gross
income and a transferor is not
considered s predecessor af a quslified
settlement fund. :

(1) Information reporting ond
withholding requirements—{(1) .
Payments ta a qualified settlement fund,
Payments to a quelified settlement hund
are trealed as payments to & corporation

-for purposes of the information

reporting requirements of pert I1l of
subchapter A of chapter 61 of the
Internal Revenue Code.

(2] Payments and distributions by a
gualified settlemment fund—{1) In
general, Payments and distributions by
a qualified settiement fund are subject
to the information reporting
requirements of part III of subchapter A
of chapter 61 of the Internal Revenue
Code (Code), and the withholding
requirements of subchapter A of chapter
3 of subtitle A and subtitle C of the
Code.

{i}} Special rules. The following rules
apply with respect 1o payments and
distributions by 8 qualified settlement
fund—

{A) A qualified settlement fund must
make e return for, or must withhoeld tax
on, g distribution 1o e claimant if one or
more transferors would have been
required 1o make & return or withhold
tax had that trensferor made the
distribution directly to the claimant;

{B) For purposes of sections 6041i{a)
and 6041A, if 5 qualified settlement
fund makes & paymen! or distribulion 1o
a transferor, the fund is desmed 1o make
the payment ar distribution 1o the
transieror in the course of a trade or
business;

(C} For purposes of sections 6041(a)
and 6041A, if a qualified settlement
fund makes & payment or distribution

on behsll of 8 transferor or & claimant,
the fund is deemed to make the
peyment or distribution to the recipient
af that payment or distribution in the
coursa of a trade or business:

{D) Witk respect 10 a distribution or
peyment described in paragraph
{1X2) (1 HC) of this section and the
information reparting requiremsnts of
pert i of subchapter A of chapter 61 of
the Internal Revenue Code, the qualified
settiemnent fund is also deemed to have
madse 1hs distribution or peyment 1o the
transferor or claimant.

{m) Request for prompt assessment. A
qualified settlement fund is eligible to
request the prompt assessment of tax
undar section 6501(d). For purpases of
saction 6501{d), a quelified settlement
fund is trested as dissolving on the dale
the fund no longer has any assats {other
than & reasonable reserve for potential
tax liabilities and related professional
feos} and will not receive any more
transfars, . .

{n) Exemples. The following examples
illustrate the rules of this section:

Example 1. On june 30, 1933, & United
States lederal district court approves tha -
sotlloment of a lawsuit under which )
Corporation X musi transfer 310,833,000 to 2
qualified settlement fund on August 1, 1993,
The 3$10,833.000 Includes 530 million of
damages incuwrred by plaiotiffs on October 1,
1992, and $833,000 of interest calculated st
10 percent annuslly from October 1, 1992, 1o
August 1, 1993, The $833,000 of interest is
not 8 payment to the qualified setllement
fund 1n compensation for a late or delayed
transfer to the fund within the meaning of
paragraph {b{1} of this section becouse the

-payment of $10,833,000 1a the fund is not

due until August 2, 1993.

Exompie 2. Assume the same facts as in
Example 1 excapt that the settlemant
egreemant elso provides for interest to sccrue
at & rate of 12 percent annually on any
amount not tranefarred to the qualified
settlement fund on August 1, 1993, and the
only transfer Corporation X mekes ta the
fund is 331,374,650 on January 1, 19%4. The
additional payment of $541,650 ($11,374,650
paid on January 1, 1934, less §10,833,000 due
on August 1, 1993} is e payment to the
qualified settlemont fund io compensation
for a lale or delayed transfer to the fund
within the meaning of peragraph (b){1) of this
section.

§1.468B-3 Rules appiicable 1o the
transferor,

{a) Transfer of property—{1} In
general, A transferor must trest g
trensfer of property to @ qualified
selilement fund as a sale or exchanga of
that property lor purposes of section
1001(a). In computing the gsin or loss,
the amount realized by the transferor is
the fair markel value of the property on
the date the transfer is made [or is
ireated as made under § 1.468B-1{g)) to
the qualified settlerneni fund. Because
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the issuance of & transferor's debt,
obligation to provide services or
proparty in the future, ot obligation to
make a payment described in §1.461-
4{g). is generally not s transfer of
property by the transferor; jt generally
does not result in gain or Joss to the
transferor under this paragraph (a)(1). If
a person other than the transferor :
transfers property to a qualified
settlement fund, there may be other tax
consequences &5 determined under
general federsi income tax principles.

(2) Anti-wbuse rule. The
Commissioner ey disallow a loss
resulting from the transfer of property to
8 qualified settlement fund if the
Co:mnmissioner determines that a
principsl purpose for the transfer was 10
claim the loss and—

(i} The transfercr places significant
restrictions on the fund’s sbility to use
or dispose of the property; or .

(i} The property {or substantially
similar praperty) is distributed to the
transferor (or a related psrson).

(b} Qualified appraisal requirement
for tronsfers of certain property~—{1) In
general. A transferor must obtain a
qualified appraisal to support & Joss or
deduction it claims with respect to a
transfer to a qualified settlement fund of
the following types of property—

(i} Nonpublicly treded securities (as
defined in §1.170A-13{c){7){ix)) issued
by the transferor {or a related person);
and

{ii) Interests in the transferor [if the
transferor is a partnership) and in a
partnership in which the transferor {or
a related person) is & direct or indirect
- partner, .

(2} Provision of copies. The transferor
must provide a copy of the qualified
appraisal to the administrator of the
quaiified settlement fund no lster than
February 15 of the year following the
calendar year in which the property is
transferred. The transferor slso must
sttach & copy of the qualified appraisal
1o (and as part of) its timaly filed
jincome tax return [including
extensions) for tha taxsble year of the
transferor in which the transfer is made.

(3} Qualified appraisal. A “quslified
appraisal” is 8 written appraisal that—

(i) Is made within 60 deys before or
after the deta the property is transferred
ta the qualified settlement fund;

(i} Is prepared, signed, snd dated by
an individual wha is a qualified
appraiser within the meaning of
§1.170A-13{c}(5)

{iii} Includes the information required
by paragraph {b){(4) of this section; end

{iv} Does not involve an appraisal fee
clthe type prohibited by § 1.170A~
13{cM(8).

{3} Information included in a
qualified appraisal. A qualified
eppraisal must include the following
information—

{i] A description of the eppraised
pmpe%};;

(ii) The date (or expected date} of the
proparty’s transfer to the qualified
setiloment fund;

(iii} The appraised Isir market value
of the property on the date {or expscied
date) of transfer;

{iv] The method of valuing the
property, such as the comparable sales
spproach;

ﬁ,) The specific basis for the
valuation, such as specific compareble
sules or statistical sampling, including a
justification for using comperable seles
or statistical sampling end an
explanation of the procedurs employsed;

Fvi} The terms of any agreament or .
undersianding entered into {or expected
to be entered inlo) by or on behalf of the
transferor [or e related person) or the
qualified settlement fund thet relates to
the use, sale, or other disposition of the
transferred property, including, for
example, the terms of any agreement or
understanding that temporarily or
permansntly—

(A) Restricts the qualified settlement '
fund’s right to use or dispose of the
propenty; or

{B] Resarves to, or confers upon, any
person otber than the qualifisd
settlement fund any right (including
designating another person as having
the right) to income from the property,
to possess the property (including the
tight to purchase or otherwise acquire
the property), or to exercise any voting
rights with respact to the preperty;

{vii) The nams, address, and taxpayer
identification number of the qualified
appraiser; and if the qualified sppraisar
is acting in his or her capacityas a
partner in a partnership, an employes of
any person, or an independent
contractor engagad by & person other
than the transferor, the nams, address,
and taxpayer identification number of
the partnership or the person who
employs or engages the qualified
appraiser;

viii) The qualificstions of the
qualified appraiser, including the
eppraiser’s beckground, experiencs,
education, snd membership, il any, in
professional appreisal sssocietions; and

{ix) A statement thal the appraisal was

tepared for income tax purposes.

(5] Effect of signature of the qualified
appraiser. Any appraiser who falsely or
fraudulently oversiates the value of the
transferred property referred to in &
qualified eppraisal may be subject to a
civil penalty under section 6701 for
aiding and abetting en understatement

of tax liebility and mey heve appraisals
disregarded pursuant to 31 U.S.C,
330{c).

(c} Economic performance—(1) In
genernl. Except as othorwise provided
in this paragraph (¢}, for purposes of
section 451(h}, sconomic performance
occurs with respect to a liability
described in § 1.468B-1(c){2]
(detammined with regard 10 §1.4688-1{f}
and (g}} to the extent the transferor
roakes 8 trensier to s quelified
sattlament fund to resolve or sstisfy the
liability.

{2} Right to a refund or reversion—{i}
In general, Economic performance does
net oocur to the extent—

{A) The transferor (or a related
person) bas a right to 8 refund or
raversion of a transfer if that right is
exercisable currently and without the
agreement of an unrelated person that is
independent or has an edverss interest
(e.g., the coust or agency thet approved
the fund, or the fund claimants); or

{B} Money or property is transferred
under conditions that allow its refund
or reversion by reason of the nccurrence
of an event that is certain to oocur, such
as the passage of time, or if restrictions
on its refund or reversion are illusory.

{il) Right extinguished. With respect
to a transfer described in peragraph
{c){2}(i) of this section, economic
performance is deemed to octur on the
date, snd to the extent, the transferor's
right to a refund or reversion is
extinguished,

(3) Obligations of a transferor.
Economic performance doss not occur
when a transferor transfers to 8 guelifisd
settlement fund its debt {or the debt of
a related person). Instesd, economic
performance occurs-as the transferor (or
related person) makes principal
peyments on the debt. Similerly,
economic performance does not ooccur
when & transfaror transfers to a qualified
satUsment fund its obligation {or the
obligation of a related person) to
provide services or property in the
future, or 1o meke s peyment described
in §1.461-4(g). Instead, economic
performence with respect to such an
obligation occurs as services, property
or peyments are provided or made to the
qualified settlement fund or & claimant.

{d) Payment of insurance amounts.
Neo deduction is allowed to a transferor
for a transfer to a qualified settlemant
fund to the extent the transferred
amounts represent amounts received
from the settlement of en insurance
cleim and ere excludable from gross
incame. If the setilement of an
insurance cleim ococurs aftsr a transferor
mekes & transier to a qualified
settiement fund for whichb a deduction
bes becn taken, the transferor must
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include in income the amounts recaived
from the settlement of the insurance
claim to the sxtent of the deduction.

(e) Statemnent to the qualified
settlement fund end the Internal
Revenue Service—{1) In general. A
transferor must provide the statement
described in paragraph [e){2} of this
section 1o the administrator of 8
qualified setuement fund no later than
February 15 of the year following each
calendar year in which the transferor (or
an insurer ar other person on behelf of
iha transferor) makes a transfer 1o the
fund. The transferor must attach a copy
of the statement to [and as part of) its
timely filed income tax retum
{including extensions) for the texable
year of the transferor in which the
transfer is made, .

(2) Required statement—{i} In general.
The statement reguired by this
paragraph {e} must provide the
following information—

(A} A fge
at the 1op of the first page;

{B) The transferor's name, address,
and taxpayer identification numbet;

{C) The qualified settlement fund’s
name, address, and employer
jidentification number;

ID) The dste of each transfer;

(E} The amount of cash translerred;
and -
{F) A descripticn of property
sransferred end its fair market value on
the dale of transfer.

(ii) Combined statements.If a
qualified settlement fund has more than
one transfaror, any two or more af the
transferars may provide a cornbined
statement to the administrator that does
not identify the amount of cash or the
property transferred by 2 particular
transferor. If a combined statement is
used, however, sach transferor must
include with its copy of the statement
that is attached to its income tax return
g schadule describing each asset that the
transferor transferred to the qualified
settiement fund.

(0 Distributions lo tronsferors—{1) In
aeneral. A trensferor must include in
gross incams eny distribution
lincluding & desmad distribulion
described in paragraph {{}{2) of this
section) it receives from a qualified
settlement fund. If property is
distribuled, the emount includible in
gross income and the basis in that
property, is the fair market value of the
property on the date of the distribution.

(2) Deemed distributions—{i} Gther
lighilities. I a qualified settlsment fund
mekes & distribution on behalfof a
transferor to a person that isnot a
claimant, ot to a cleimant to resolve ar
satisfy & lisbility of the transferor (or a
related person) other than a liability

gend, ’§ 1,468B-3 Staterment”.

described in § 1.4688-1[c)}{2} for which
the fund was esteblished, the
distribution is deemed made by the
fund o the transferor. The transieror, in
turn, is deemed to have made 5 payment
to the sctual recipient.

(ii] Constructive receipt. To the extent
& transferor acquires a right to & refund
or reversion described in paragraph
{c)(2] of this section of all or & postion
of the assets of a qualified seltlement
fund subsequent 10 the transfer of those
assels io the fund, the fund is deemned
ta distribute those assets to the
transferor on the date the right is
scqtired.

(3) Tax benefit rule. A distribulion
described in paragraph ({1} or (D{(2) of
this section is excluded from the gross
income of a transferor 1o the extent
provided by section 111(a}.

{g) Examgple. The following example
illustrates the rules of this section:

Example, On March 1, 1993, Individual A
transfers $1 million to e qualified settlement
fund to resolve or satisfy claims againsi him

. resulting from certain violaticns of securities

laws. Individual A uses the cash recelpts and
disbursements method of accounting. Since
individual A does not use the accrual method
of accounting, the economic performance
rules of paragraph (c) of this section are not
applicable. Therefare, whether, when, »ad to
what extent Individual A can deduct the
transier is determined under applicable
provisions of the Internal Revenue Cods,
such as sections 162 and 461,

§ 1.4685—4 Taxability ¢f diatdbutions to
claimants.

Whether a distribution 1o e claimant
is includible in the claimant's gross
income is generelly determined by
reference 1o the claim in respect of
which the distributien is made and as
if the distribution were made directly by
the transferor, For example, 1o the
exlent B distribution is in satisfaction of
damages on account of perscnal injury
or sickness, ths distribution: mey be
excludable from gross income under
section 104{a}{2). Sirilarly, ta the
exten! a distribution is in satisfaction of
a claim for foregone taxebls interest, the
distribution is includible in the
claimant's gross income under section
61f{a)(4).

§1.4688—5 Etffective dates and trans|tion
rules.

(a} In general. Section 4688, including
seclion 468Blg), is effective &s pravided
in the Tax Reform Act of 1986 and the
Technical and Miscsllaneous Revenus
Act of 1988, Except as otherwise
provided in this section, §§ 1.4688-1
through 1.468—4 ere effective on januery
1, 1993, Thus, the regulstions apply to
income of a qualified settlement fund
earned after December 31, 1292,

transfers to a fund after December 31,
1992, and distributions from s fund efier
December 31, 1992, For purposes of

§ 1.468B~13(c] (relating to economic
porformance), previously transferrad
easets held by a qualified settlement
fund on the dsto thesa regulations first
epply to tha fund (i.e., Januvary 1, 1993,
or the earlier date provided under
paragraph {b){2) of this saction} are
treatad as transferred to the fund on that
date, 10 the gxtent no taxpayer has
previously clsimed a deduction {or the
transfer.

(b) Taxation of certain pre-1996 fund
income—~(1) Reasonable method—{i} In
general. With respect 1o a fund, account,
or trust established sfier August 185,
1986, but prior to February 15, 1992,
that satisfias (or, 1f it no longer exists,
would have satisfied) the requirements
of § 1.468B-1(c). the Internal Revenus
Service will not chellenge & reasonable,
consistently epplied method of taxation
for transfess to the fund, income sarned
by the fund, and distributions made by
the fund afer August 16, 1986, but prior
to Januery 1, 1996. A method is
generally considered reasonable if,
depanding on the facts and :
circumnstences, all transfarors end the
sdministretor of the fund bave
censistently treated transfers to the
fund, inceme earned by ths fund, and
distributicns made by the fund afier
August 16, 1986, as if the fund were—

{A) A grantor trust and the trensferors
are the grantors;

(B) A complex trust and the
transforars are the grentors; or

(C} A designated settlement fund.

{ii] Qualified settlement funds
estabiished after February 14, 1992, but
before january 1, 1993. With respect to
a fund, sccount, or trust established
after February 14, 1992, but prior to
January 1, 1993, that satisfes the
raquirements of § 1.468B—1(c), the
Internsal Revenue Service will not
chalisnge a reasonable, consistently
epplied method of taxsticn as described
in paragraph (bJ{1)(i] of this section for
transfers to, income sarned by, and
distributions made by the fund prior to
Jenuary 1, 1993. However, pursuant to
paragreph (&) of this section, sections
1.458B-1 through 1.468B-4 epply to
transfers to, income eerned by, and
distributions mede by the qualified
sattlement fund after 1992.

(iii) Use of cash method cl:f
accounting. For purposes of paregraphs
(b){3) and {bilii} of 1his section, for
taxable years beginning prier to January
1, 1996, the Internal Revenue Service
will not challenge the usa ol the cash
receipts and disburssment method of
accounting by a fund, account, or trust,



“Federal Register / Vol. 57, No. 247 / Wednesday, December 23, 1992 / Rules and Regulations 60995

{1v) Unreasonable position. In ne
event is it 8 reasoneble position to
assert, pursuant to Rev. Rul. 71119 (see
§601.601(d}2)(ii)(b] of this chapter},
ihat there is no current taxation of the
income of a fund established alter
August 16, 19886,

" (v) Waiver of pennlties. For taxable
years beginning prior to January 1, 1993,

" ifa fund, account or trusl is subject to
section 468B(g) and the Internal
Revenue Service does-not challenge the
method of taxation for transfors to,
income samed by, and distributions
made by, the fund pursuant to
paragraph (b)(1}(i) or (B)(3)(ii) of this
section, penalties will not be imposed in
connection with the use of such
method. For example, the ponalties
‘under section 6655 for failure 1o pay
eslimated tax. section 6651{g)(1} for
faiture 1o file a return, section 6651(al(2)
for failure to pay tex, section 6656 {or
failure to make deposit of taxes, and
section 6662 for accuracy-related
underpayments will generally not be

" imposed.

2} Election to apply qualified
settlement fund rules—I(i) In general,
The person that will be the
administralor of a qualified settiement
fund may elect to apply §% 1.468B-1-

through 1.468B-4 10 transfers to, income’

earned by, and distributions made by,
the fund in taxable years ending after
August 16, 1986. The election is
sffective beginning on the first day of
the earliest open texable year of the
qualified settlemment fund. For purposes
of this paragraph (b)(2), a taxable year is
considered open if the period for
assessment and collection of tax has not
expired pursuant to the rules of section
6501, The election stalement must
provide the information described in
paragraph (b){2){ii) of this section and
musl be signed by the person that will,
be the edministrator. Such person must
aisa provide esch transferor of the
qualified sattlement fund with & copy of
the eleclion statement on or before
March 1%, 1993.

[ii} Election statemendt. The election-
statement must provide the following
informalion—

(A) A legend, “'§ 1.468B-5(b}2)
Election”, at the top of the first page:

(B} Each transferor's name, address,
and taxﬁayer identification number;

(C) The qualified settlement fund’s
name, address, and employer
identification number; snd

{D} The date the gualified settiement
fund was established within the
meaning of § 1.4656B-1(j).

(iii) Due date of returns and amended
refurns. The election statement
described in paragraph (b)(2)(ii) of this
scction must be filed with, and as part

of, the qualified settlement fund’s
timely filed tax return for the taxsble
year ended December 31, 1992, In
addition. the qualified settlement fund
must file an emended return that is
consistent with the requirements of
§§ 1.468P-1 through 1.468B—4 for any

-taxabie year to which the election

applies in which the fund took
position inconsistent with those
requirements, Any such amended return
must be filed no later than March 15,
1993, and must include & copy of the
slection staternent described in
paragraph (b)(2)(ii} of this section.

{iv) Computation of interest and
waiver of penaities. For purposes of
section 6601 and section 6511, the
income tax return for each taxable year:
of the qualified settlement fund 1o
which the election applies is due on .
Mazrch 15 of the year following the !
laxable year of the fund. For taxable
years of e qualified settlement fund
ending prior to January 1, 1993, the

. income earned by the fund is deemed to

have been earned on December 31 of
each taxable year for purposes of section
6655. Thus, the eddition to tax for
failure to pay estimated tax under )
saction 6655 will not be imposed. The
penaity for failure to file e return under
section 6651(s)(1), the penalty for
fatlure to pay tax under section
6651(a)(2], the penalty for failure to
make deposit of taxes under sectien
6656, and the accuracy-related penalty .
under section 6662 will not be imposéd
on a qualified settlement fund i{ the
fund files its tax retumns for taxable
years ending prior to January 1, 1993,
and pays eny tax due for those laxable
years, on or before March 15, 1893.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 3. The authority citation for part
602 continues to read as follows:
Awhority: 26 U.S.C. 780G5.

Par. 4. Section 602.101{c) is amended
by adding the entries to the table to read
as follows:

§602.101 OM3 Control Humbers.
- - - " -
(C] - - =
. . Current
CFRA pan o saclion whare identilied
arrd descnbed OMBN%?MM

1545-1299
15451299
1545-1299
1545-1299
15451299
15451299

GFR part of paction whens kdentified
arx) CesCribad

Currornt
OMB cortrol
No.,

Shirley D. Peterson,

Commissioner of Internal Revenue.
Approved: Octobser 30, 1992

Fred T. Goldberyg, Jr.,

Assistant Secretary af the Treasury.
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