Voluntary Compliance on Alien Withholding Program

Rev. Proc. 2001-20

Offer to reselve issues arismp from certain tax, withholding, and reparting obligations of public and other not-for-profit colleges

and universities with respect to payments to alien individuals.
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SECTION {. GENERAL

Ol Background. This revenue proce-
dure describes the Voluntary Compliance
on  Alien  Withholding  Program
{“VCAP"), which iz available to certain
public and other not-far-profit colleges
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and universities, and their charitable affil-
iates, with respect to the payment, with.
holding, and reporting of certain taxes due
on payments made to alicn individuals.
The fintemmal Revenue  Service
{"Service™) will begin YCAP as a tempo-
rary and experimental program. See sec-

138

tion 6 of this revenue procedure for the
effective date and sunset date of VCAP
See section 2 of this revenue procedure
for the organizations that are eligible to
participate tn VCAP (eligible organiza-
tions). See section 3 of this revenue pro-
cedure for the taxes, moluding excise
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laxes, and the withholding and reporting
obligations covered by VCAP

.02 Applicable luw. The objective of
VCAP 15 10 enhance voluniary compli-
ance among public and other not-for-prof-
it coileges and universities, and their affi)-
iated charitable organizations, making
payments of wages, grants, scholarships,
and other income to alien individuals.
Generaily, income received by a nonresi-
dent alien individual from sources within
the United States is subject to tax under
§ 871(a) of the Internal Revenue Code
(*Code”) unless an exception applies.
The lax is imposed, generally on the gross
amount of income, at a 30-percen rate if
the mcome is not effectively connected
with the conduct of a trade or business in
the United States or at a 14-percent rate in
the case of income from certain scholar-
ships, fellowships and grants. Section
1441 of the Code requires any person who
pays income subject to tax under § 871(a)
of the Code to a nonresident alien individ-
val to deduct and withhoid the 30% (or
14%) tax from the pgross amount paid.
The rate of tax, and therefore withholding,
may be reduced or eliminated under an
income tax treaty. A withholding agent
may 1ely on a claim of treaty benefit if the
nonresident alien individusl has fumnished
appropriate documentation. Sce § 1.1441
-6 of the [ncome Tax Regulations. See
also IRS Publication 515, Withholding of
Tax on Nonresident Alieny and Foreign
Corporations. and IRS Publication 901,
(/5. Tax Treaties.

Section 871(b) of the Code imposcs a
graduated rale of 1ax on a nonresident
alien individual's income that is effective-
ly connected with the individual's conduct
of a trade or business in the United States.
This provision is relevant to income
eammed for personal services because,
under § 864{b) of the Code, the perfor-
manve of personal services in the United
States 15 cunsidered 1o be the conduct of a
trade ur business within the United States.
Further, under § 871(c} of the Code, a
nonresident alien individual with a speci-
tied nonimmigrant status who is a partici-
pant ip vertain exchange or training pro-
grams is treated as bewng engaged in u
rade or business within the United States
fregardless of whether he js actually so
engaged) with regard to income detived in
conneelion with that exchange or training
program. A nonresident alien individual's

2001-9 LR.B.

effectively connected services income
may also be subject to wilthholding under
§ 1441 of the Code (or § 3402 of the Code
for most income censtituting wages).
With respect to reporting obligations, a
nonresideni alien individual's effectively
connected personal services income con-
stituting wages under § 3402 of the Code
18 subject to wage reporting under chapter
6l of the Code {1¢., on Forre 941 and
Form W-2), and such individeal's non-
wage income is subject to reporting under
& 1.1461--1(c){2) of the Income Tux
Regulations (i.e., on Form (042 and Form
1042-8). Additionally, taaes may be
imposed on wages paid te alien individu-
als under §4 3101 and 3111 of the Code
{social security and Medicare taxes),

03 Definitions. For purposes of thus
revenue procedure, the following detini-
tions apply:

{1} Theterm “alien indivadual” means an
individual who 15 not a citizen or a national
of the United States. See § 1.1-1(c) of the
Income Tax Repulations.

(2) The term “residert alien” means an
alien individual described in § 7701(b)(1XA)
of the Code.

{3) The term “nonresident alien”
means an alien individual described in
§ 7701{(3(1X(B) of the Code.

04 Summary of VCAP. Organizations
that request consideration under VCAP
agree to (1) identify those areas in which
they are not in compliance with tax, with-
holding, and reporting vbligations on pay-
ments 0 alien individuals; (2} compute
and pay any tax due; and (3) institute pro-
cedures and pulicies which will assure
compliance in the future with the organi-
zation's tax, withholding, and reporting
obligations. Organizations will receive
agsurance that their proposed procedures
and policies relating 1o tax, withholding,
and teporting obligations applicable 1o
alicn wdividuals are acceptable to the
Service, and the Service generally will not
impose penalties for identified underpay-
ments or deficiencies, if the liability is due
to reasonable cause.  See sections 5.02(3)
and 5.06 of this revenue procedure.

5 No waiver uf excise tax, FICA4, or
uther tax obligations. VCAFP does not
waive or reduce any applicable tax and
does not alter an employer’s obligations
te  sattisfy any applicable Federal
{nsurance Contributions Act (FICA) or
Federal income tax withhelding require-
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ments with regard to any employee.
{(However, see §§ 3121(b)}10) and
J121(b)(19} of the Code for certain tax-
exempt wages.) [n addition, VCAF does
not affect any other obligations of the tax-
payer or the Service that are not within the
scope of this revenue procedure or the
acknowledgment descrbed in section
5.06 of this revenue procedure.

06 Request for comments. Because
of the experimental nature of VCAP,
the Service welcomes comunents on the
format and operation of this program,
including  suggestions regarding
whether the program should be expand-
ed to cover other organizations, such as
praprietary colleges and umiversities
and other educational orgarmizations,
not listed in section 2 of this revenue
procedure, or other types of defects not
listed in section 3 of this revenue pro-
cedure. The Service also welcomes
suggestions reygarding possible stan-
dardized correction methods for speci-
fied defects that could be appropriately
addressed under VCAP. Any modifica-
tions will be made only by announce-
ments, revenue procedures, notices or
olher guidance published in the Internal
Revenue Bulletin., Comments on
VCAP should be maed to:

Intemal Revenue Service
Attention: T:-EO:RA:T:G (VCAP)
1111 Constitution Avenue, N.W,
Washington, D.C. 20224

Comments may also be sent electroni-
cally via the [nternet to *TE/GE-EO-
I(@hrs.gov.

SEC. 2. ELIGIBLE ORGANIZATIONS

.01 Eligible Organizations. Except as
provided in sectton 2.02, an organization
is eligible for VCAF (an “eligible organi-
zation™) if it is:

{1} Acollege or university described in
§ 170(b)(1}{A)ii} of the Code that is:

(2) Exempt from tax under § 501(a) of
the Code as an orgamization described in
§ SGI{c)K3); or

{(b) An apenuy or instrumentality of any
governineént or any political subdivision
thereof, or that is owned or opcrated by a
govermment or any political subdivisivn
thercof, or by an agency or instrumentali-
ty of one or more governments or political
subdivisions (a “State college or universi-
ty”}); or
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(2) An organization described in
§ 501(c)(3) of the Code and exempt from
income lax under § 501(a) that is affiliat-
ed with such a college or university.

An eligible organization may apply for
VAP with respect to any payments made
to alien individuals,

N2 Crganizations currently under
examindtion. An organization is not eli-
gible for VCAP if the organization is
under examination on the date of the pub-
lication of this revenue procedure, or
comes under examination prior to submit-
ting the information required by section 4
of this revenue procedure. For this pur-
pose, an exarnihation is treated as com-
mencing on the date the organization
received notification from the Service of
an impending e¢xamination or of an
impending referral for exanunation. ‘This
pregram is alsa not avaiiable to any orga-
nization that has a case pending in
Appeals or in litigation on issues involv-
ing taxes or withholding obligations
described in section 3 of this revenue pro-
vedure.

SEC. 3. TAX, WITHHOLDING, AND
REPORTING OBLIGATIONS
SUBJECT TO VCAP

The defects for which an eligible arga-
nization may make a submission under
VCAP are:

{1) Failure to pay the correct amount of
social securily and Medicare excise taxes
imposed on employers with respect to
wages paid to alien individuals (§ 3111{a)
and § 3111(b) of the Code);

{2) Failure to withhold or pay the cor-
rect amount of social security and
Medicare taxes imposed on employees
with respect to wages paid to alien indi-
viduals (% 3101(a) and § 3101(b) of the
Code);

{3) Failuwre to withhold or pay the cor-
tect amoynt of income taxes on wages
paid to alien individuals (§ 3402 of the
Coue);

{4) Failure to withhold or pay the cor-
rect amount of income taxcs on scholar-
ships, fellowships and grants paid to non-
resident alien individuals (8§ 1441 — (464
of the Code);

($) Failure to withheld or pay the cor-
tect amount of tuacs on corapensation for
indepcndent personal services paid to
nopnregident alien individuals (§§ 1441 —
464 of the Code);
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(6) Failure to withhold or pay the cor-
rect armount of taxes on royalties or other
types of taxable income paid to nonresi-
dent alien individuals (8§ 1441-1464 of
the Code); and

{7} Failure to report the correct amount
of any or all of the taxes listed above
(§§ 1441-1464 and 6011 of the Code).

SEC. 4. SUBMISSION PROCEDURES

Ol In general. In general, an eligible
organization submits a request under
VCAP through a letter to the Tax
Exempt/Government Entities (TE/GE)
office at the address in section 4.08 of this
revenue precedure. The submission must
contain the inforrnation and documenta-
tion described in sections 4.02 and 4.03 of
this revenue procedure. The Service wilk
naot accept anonymous subrissions under
YCAP.

{02 Required information. The request
for consideration under YCAP must con-
tain the following information:

(1) The name, address, and taxpayer
dentification number of the eligible orga-
nization.

(2) A description of the current admin-
istrative procedures that the cligible orga-
nization uses to determine tax, withhold-
ing, and reporting obligations regarding
payments g alien individuals.

(3) A description of the defects in the
eligible organization’s tax, withholding,
and reporting procedurcs for payments to
alien individuals, how and why the
defects occurred, and the years affected
by such defects.

(4} The number of alien individuals
affected and how the number was deter-
mined.

(5) The number of any affiliated chari-
table organizations affected by the
defects, their names, addresses, and tax-
payer identification numbers.

(8) A calculation of the toral amount of
taxes the eligible vrganization fatled to
withhold, pay andfor report, not including
interest and penalties, for tax periods open
for assessment or collection under the
pravisions of § 6301 of the Code. This
caloulation should take into account prop-
erly substantisted odjustments upder
§4 1463 and 3402(d} of the Code. The
eligible organization must agree to pay
and remit all of its additional 1ax due and
owing plus interest at the completion of
the Service’s review or examination. See
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section 5 of this revenue procedure.
{However, regarding the non-assertion of
interest, sece section 5.02(2) of this rev-
enue procedure) In certain cases involy-
ing large liabilities or underpayments, the
Service will consider the organization’s
proposal for payment of the liability or
underpayment in more than one install-
ment, or will consider the organizalion’s
pusting of a cash bond under the proce-
dures outlined in Rev. Proc. B4-58,
19842 C.B. 501. See section 5.02{4) of
this revenue procedure.

(7) A detailed description of the meth-
ods for correcting the defects that the
organization hag implemented or proposes
to implement. Those methods must
ensure that the correct amount of laxes
and withholding of laxes on payments to
alien individuals will be withheld, paid
over, and reported to the Service on the
proper forms and in a timely manner.

(8) A staternent signed by the eligible
organization’s efficer vr aulborized repre-
sentative acknowledging and agreeing that
the eligible organization’s participation in
VCAP will not constitute an employment
1ax audit of the eligzible organizativm wd
will not provide a reasonable basis for not
treating an individual as an employee
under § 530 of the Revenue Act of 1578,

03 Required documenis. The submis-
sion must be accompanicd by the follow-
ing documentation’

(1) In the case of a college or universi-
ty, a copy of the organization’s determina-
tion letter indicating that it is an organiza-
tion described in §§ 170(b)(1)(A)(i) and
501{c}3} of the Code, or sufficient docu-
mentation indicating that the organization
is a State college or university, Inthe case
of an affiliated charitable organization,
the crganization must provide both a copy
of its determination letter indicating that it
i5 an organjzation described in § 501 (c)(3)
of the Code and sufficient documentation
ndicating its relationship to a college or
universily that is itself an eligible organi-
zation.

{2} Copivs of workpapers or schedules
that clearly explain the eligible organiza-
tion’s calculation of its correet tax labili-
ty regarding payments to alien individuals
{see seciion 4.02(6) of this revenue proce-
dure). The workpapers or schedules
should also show 0 which specific tax
returns and tax perivds the habulity
relates.
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(3] Copies of the originet Forms 941,
543, 1042, if any, as filed that relaie to the
above calculations.

{4) Copies of Forms 3233, 1001,
W-8BEN, W.9, or sufficient information
to support tax treaty claims.

{5} In cases invoiving the failure to pay
the correct amount of secial security and
Medicare excise faxes imposed on
empluyers with to respect wages paid 1o
alien individuals (§ 3111(a) and § 3111(b)
of the Code), and the failure 1o withheld
ar pay the correct amount of social securi-
ty and Medicare taxes imposed on
employees with respect to wages paid to
alien individuals {§ 3101(a)and § 310¥(b)
of the Code), 4 description of how Forms
W-2C will be prepared and provided to
affected employees and the Social
Security Administration.

.04 Signatures. 'The subimission must
be signed by an officer of the eligible
organization wha is autherized to sign or
the eligible organization's authorized rep-
reseniative.

05 Power of Attorney requirements.
To sign the submission or ta appear before
the Service in connection with the sub-
mission, a representative must comiply
with the requirements of section 9 of Rev.
Proc. 20014, 2000-)1 [.R.B. 135.

{06 Penalty of perjury statement. The
following declaratiom mwust accompany a
VCAP submission and any factual infor-
mation submmutted after the original sub-
mission or any change in the submission
at a later time: “Under penalties of per-
jury, [ declare that Y have examined this
submission, including accompanying
documents, and (o the best of my
knowledge and belief, the facts present-
ed in support of the VCAP reguest are
true, corrvect, and complete.” The decla-
ratien must be signed by the sligible orga-
nization’s officer, not the orpanization's
represcntative.

07 Marked letter and marked enve.
fupe. The letter which transmits the sub-
mission 1o the Service must be marked
“VCAP” in the upper right-hand comer of
the letter, and the envelope cuntaining the
submission must be marked “YVCAP” in
the lower lefi-hand corner of the enve-
lope.

08 Muiling address.  The submission
must be mailed to the address shown
below. The Service may issue an
announcement later which contains other
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addresses far the mailing of VCAP sub-
misstons.

[nternal Revenue Secvice
Roger Greening
Manager EPP

1100 Commerce Street
MC: 4310DAL

Dallas, TX 75242

SEC. 5. PROCESSING OF VCAP
REQUESTS

01 Jradequate or incomplere submis-
sion or request for additional information.
1f the submission fails to comply with the
provisions of this revenue procedure or
the Service requires additional informa-
tion, the Service representative assigned
to the casc will cantact the eligible orga-
nization or its representafive and explain
what is needed to compilete the submis.
sion. The organizalion will have 90 busi-
ness days from the date of this contact 1o
provide the requested information. Any
request for an extension of the 90-day
time period must be made prior to expira-
tion of the period, and mast be approved
by the TE/GE Area Manager of the appro-
priate TE/GE Area Office, or his or her
designated representative, If the request-
ed information is not received within 90
business days, or an agreement cannot be
reached on correction or administrative
procedures, the matter will be closed, and
the Service may consider the case for
exagnination.

02 Determining tax lighility. Once the
Service accepts the submission under
VCAPF, the Service will aralyze the eligi-
ble organization's calculation of its tax
liability regarding payments to alien indi-
viduals, and widl analyze the accompany-
ing workpapers, schedules, and retums
which support such calculation. The
Service will generally apply the following
approach to determine the tax liability of
an eligible organization:

(1) The Service will normally allow tax
treaty benefits in the computation of any
adjustroents to taxes and withholding of
taxes on payments to nonresident alien
individuals, even in the absence of Forms
8233, 1001, W-9, or W-BBEN if the ehgi-
ble organization has acted in good faith
and provides sufficient information to
support the treaty claims.

{2) Interest on the eligible orpaniza-
tion's underpayments will be due from the
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last daie prescribed for payment of the
taxes (determined without regard 1o
YCAP or any extension of time for pay-
ment) to the date on which payment is
received; provided, howevert, that interest-
free adjustments of underpayments of cer-
1ain employment taxes may be made in
accordance with § 6205(a)(1) of the Cade,
Proposed Treas. Reg. & 31.6205-1(b) and
ic), and Rev. Rul. 75-464, 1975-2 C.B.
474,

{3) The Service will not assert any
penalties on the eligible organization’s
liability, if the organization's failure to
withhold, pay, and report taxes as
described in section 1 of this revenue pro-
cedure, is due to reasonable cause.

(4) ln certain cases involving large Ha-
bilities, the Service will consider the eligi-
ble organization’s proposal for payment
of the liability in more than one install-
ment.  See Intemal Revenue Manual
{IRM) Handbook 4.3.2, Examination
Collectibility Handbook, Chapter 4,
Installment Agreements (05-25-2000).
Applicants may also wish 1v avail them-
selves of the procedures for making a
deposit in the nature of a cash bond as
contained in Rev. Proc. 84-58, 1984-2
C.B. 501.

03 Review of Eligible Organization’s
compliance procedures. The eligible
organization must demenstrate to the sat-
isfaction of the Service that it has imple-
mented (or it has plans for implernenting)
policies and procedures that ensure that
the correct amount of taxes and withhold-
ing of taxes on payments to alien individ-
uals are reported and paid over to the
Service on the proper forms and in a time-
ly manner. The Service will review the
eligible organization’s policies and proce-
dures 1o assure itsclf that the policies and
procedures are reasonably likely to bring
the organization into compliance on a
prospective basis. The Service reserves
the right to prescribe appropriate adminis-
trative procedures, but will first discuss
the appropriateness af existing procedures
with the vrganization. Where the current
procedures, or proposed fulure proce-
dures, are inadequate for complying with
the relevant tax, withholding, and report-
ing requirements, the Secrvice also
ceserves the right to deny relief under
VCAP.

04 Qther tax liahilities or issues, |f
the Service discovers an yneclated tax la-
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bility or exemption issue while consider-
ing the request, that issue will remain out-
side the scope of the VCAP submission
betause it was not veluntarily brought
forward by the organization.

05 Verification.  As part of the pro-
cessing of the YCAP submission, the
Service reserves the right to verify that
correclions have been made to the eligible
organization’s tax, withholding, and
reporting procedures on payments to alien
individuals. Venfication of such correc.
tions does 30t constitute an examination
of the books and records of the organiza-
tion. If the Service determines that the
eligible organization bas not inplemented
or does net plan te implement the proper
corrections and procedures, the case may
be considired for cxamination. The
Service does not contemplate vpening
exanyinations on YCAP submissions but
reserves the right to do so. If the Service
decides to sxamine the eligible organiza-
tion, the exarmination will be commenced
and completed as soon as possible, with
the mtention i most cases thal the scope
of the examination will be limited fo tax
and withholding cbligations on payments
to alien individuals and related issues.

U6 Acknowledgment letter. If the
Service is satisfied at the conclusion of its
review thatthe crganization has instituted
policies and procedures which ensure that
the comrect atounts of taxes on payments
to alien individuals are withheld, paid,
and reported to the Service on the proper
forms and in a timely manner, then the
Service will issue to the eligible organiza-
tion an acknowledgment letter indicating
that based upon its review, the eligible
orgapizaticn 1s at thal fume in substantial
compliance with the tax, withholding, and
reporting obligations governing payments
10 alien individuals. Once the organiza-
tion has received an acknowledgment lot-
ter at the completion of the VCAP
process, and provided that the organiza-
tion in fact comiplies with the agreed vpon
withholding, payment and reporting pro-
cedures, the information submitied by the
organization to the Service under VCAP
will not be used as the basis to initiate an
exanunation of the organization.

07 Failure to reach resolution. If res-
olution cainot be reached because suffi-
cient information is nol tumely provided o
the Servics or because agreement cannot
be reached on correction or administrative
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procedures, the Service may consider the
case for examination.

08 Applicability of §§ 6103 and 6114},
The information received or generated by
the Service under VCAP is subject to the
contidentiality requirements of § 6103 of
the Code., The acknowledgment letter is
nol a written determination letter within
the meaning af § 6110 of the Code.

{09 Conferences. 1f the Service initial-
ly determines thalt il canrot issue an
acknowledgment letter because the parties
cannot agree upon some correction or
administrative issue, the organization or
the organization’s representative may be
gramted o conference with the Service, at
the Service’s discretion and upon request
by the organization or the organization’s
reprasentative. The conference can be
held cither in person or by teleptione. 1fa
conference is offered, the organization or
its representative will be contacted by the
Service representative.

SEC. 6. EFFECTIVE DATEAND
SUNSET DATE

VCAP is effective on February 26,
2001 Tt will be available for submissions
made on ot before February 23, 2002

SEC. 7. PAPERWORK REDUCTION
ACT

The collections of information contained
in this revenue ptocedure have been
reviewed wid approved by the Office of
Management and Budyet in accordance with
the Paperwork Reduction Adt (44 US.C. §
3507) under conrol nwnber 1545-1735.

An agency may nol conduct ur sponsor,
and a persen is not required to respond to,
a collection of information uniess the col-
lection of information displays a valid
contrel number.

The collections of information con-
tained in this revenue procedure are in
section 4.02 and section 4.03(2). This
mfgrmation will enable the Scivice to
determine whether an organization guali-
fies for VCAP. The likely respondents are
public and other not-for-profit colleges
and wniversities and cerain vther charita-
ble organizations.

The estirmated total annual reporting
burden is 346,500 hours.

The estirnated average annual burden
per respondent is 700 hours. The estimat-
ed number of respondents is 495,
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The estimated annual frequency of
TESPONSES I5 O 0CCasion.

Books or records relating to a collec-
tion of information must be retained as
long as their contents may become mater-
ial in the administration of any internal
revenue law. Generally, tax retumns and
tax retum information are confidential, as
required by 26 U.5.C. § 6103.

SEC. & DRAFTING INFORMATION

The principal aulbors of this revenue
procedure are Lowell G. Hancock of the
Office of Pre-Filing Services, and
Virginia Richardson of the Tax
Exempt/Government Entitics Division.
For more information concerning VCAP,
contact Mr. Hancock at (202} 874-1300 or
(330) 375-542] (not toll-free numbers),
Ms, Richardson at (202) 233-8938 (uot a
toll-free number), or Neil Shepherd of the
Office of the Assoctate Chief Counsel
{Tax Exempt and Government Entities) at
(202) 622-6U40 (not a toll-itce number).

26 CFR 601.601: Rules ond regulations.
(Altn Partl §§ 1001 1 IR01-3 1 1275-7)

Rev. Proc. 2001-21

SECTION 1. PURPOSE

This revenue procedure provides an
election that will facilitate the substitu-
tion of newly issued debt instruments
for outstanding debt instrumeats.
Under the clection, taxpayers can treat
a substitution of debt instruments, in
cerlain citgumsiances, as a realizatian
event for federal income tax purposes
even though it does not result in a sig-
nificant modification under § 1.1801-3
of the Income Tax Regulations (and,
therefore, is not otherwise an exchange
for purposes of § 1.1001-1{a}}. Under
section 4 of this revenug procedure,
taxpayers do not recognize any realized
gain or loss on the date of the substitu-
tion. Instead, the gain or loss generally
is taken into account as income or
deduclions vver the term of the new
debt instruments.

This revenue procedure modifies and
supersedcs Rev. Proc. 99-18, 1999-|
C.B. 736, which, as modificd by Rev.
Proc. 2000-29, 2000-28 LR.B. 113,
applies to substitutions that occur on ot
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