
Notice of Proposed Rulemaking 

Branch Tax 

INTL-934-86 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Notice of Proposed rulemak­
ing by cross-reference to temporary 
regulations. 

SUMMARY: This document contains 
proposed Income Tax Regulations relat­
ing to the branch tax. In * * * [T.D. 
8223, page 182, this Bulletin] the Inter­
nal Revenue Service is issuing temporary 
regulations relating to these matters. The 
text of these temporary regulations also 
serves as the comment document for this 
proposed rulemaking . 

DATES: These regulations are proposed 
to be effective for taxable years begin­
ning after December 31, 1986, Written 
comments and requests for a public hear­
ing must be delivered or mailed by 
November 1, 1988. 

ADDRESS: Send comments and requests 
for a public hearing to Commissioner of 
Internal Revenue Service, (Attention: 
CC:LR:T, INTL-934-86), Washington, 
DC 20224. 

SUPPLEMENTARY 
INFORMATION: 

PAPERWORK REDUCTION ACT 

The collection of information contained 
in this notice of proposed rulemaking has 
been submitted to the Office of Manage­
ment and Budget for review in accord­
ance with the Paperwork Reduction Act 
of 1980 (44 U.S.c. 3504(h». Comments 
on the collection of information should 
be sent to the Office of Information and 
Regulatory Affairs, Office of Manage­
ment and Budget, Washington, DC 
20503, Attention: Desk Officer for Inter­
nal Revenue Service, with copies to the 
Internal Revenue Service, Washington, 
DC 20224, Attention: IRS Reports 
Clearance Officer TR:FP. 

The collection of information in this 
regulation is in §§ l.884-1T(d)(ll), 
L884-2T(a)(2), 1.884-2T(b), 1.884-2T 
(c)(2), 1.884-2T(d)(l), 1.884-2T(d)(4), 
1.884-2T(d)(5), 1.884-4T(b)(7), 1.884­
4T(c)(l), 1.884-5T(b)(3) through (7), 
1.884-5T(d)(6), aDd 1.884-5T(t). This 
information is required by the Internal 

Revenue 
.~{ji.i~~;:i,,;,V 

This information will be used in audits 0
computation 

taxpayers. The likely respondents are 
business or other for-profit institutions. 

Estimated total annual reporting andlor 
recordkeeping burden: 20,500 hours. 

The estimated annual burden per 
respondent/recordkeeper varies from .5 
to 10.5 hours depending on individual 
circumstances, with an estimated average 
of 6.5 hours. 

Estimated number of respondents andl 
or recordkeepers: 3000. 

Estimated annual frequency of re­
sponses: Annually. 

BACKGROUND 

The temporary regulations published 
in * * * [T.D. 8223, page 182, this Bul­
letin] add new §§ I. 884-0T through 
1.884-2T, I.884-4T, and 1.884-5T. The 
final regulations that are proposed to be 
based on the temporary regulations 
would amend 26 CFR Parts 1 and 602. 
For the text of the temporary regulations, 
see T.D. 8223 * * * [page 182, this 
Bulletin]. 

SPECIAL ANALYSES 

These proposed rules are not major 
rules as defined in Executive Order 
12291. Therefore, a Regulatory Impact 
Analysis is not required. Although this 
document is a notice of proposed rule­
making that solicits public comments, 
the notice and public procedure require­
ments of 5 U.S.c. §553 do not apply 
because the regulations proposed herein 
are interpretative. Therefore, an initial 
Regulatory Flexibility Analysis is not 
reqUired by the Regulatory Flexibility 
Act (5 U.S.c. Chapter 6). 

COMMENTS AND
 
REQUEST FOR A
 

PUBLIC HEARING
 

Before adopting as final regulations 
these proposed regulations, consideration 
will be given to any written commepts 
that are submitted (preferably a signed 
original and seven copies) to the Com­
missioner of Internal Revenue. All com­
ments will be available for public in­
spection and copying. A public bearing 
will be held upon written request to the 
Commissioner by any person who has 
submitted written comments. If a public 
hearing is to be beld, notice of the time 
and place will be published in the FED­
ERAL REGISTER. 

LIST OF SUBJECTS IN 
CFR §§1.861-1 through 1.997-1 

Income taxes, Corporate deductions,
 
Aliens, Exports, DISC, Foreign invest­

ment in U. S., Foreign tax credit, FSC,
 
Source of income, U.S. investments
 
abroad.
 

LIST OF SUBJECTS IN
 
26 CFR Part 602
 

Reporting and Recordkeeping Re­

quirements.
 

Proposed amendments to the
 
regulations
 

The temporary regulations, T.n. 8223
 
[page 182, this Bulletin], are hereby also
 
proposed as final regulations under sec­

tion 884 of the Internal Revenue Code of
 
1986.
 

Lawrence B. Gibbs, 
Commissioner of 

Internal Revenue. 

(Filed by the Office of Ihe.Federal Regisler on
 
August 29. 1988. 1:29 p.m., and published in
 
Ine issue of the Federal Register for September
 
2. 1988. 53 F.R. 34120) 

Notice of Proposed Rulemaking • I 

Allocation and Apportionment of Inter­

est Expense and Certain Other Expenses
 

INTL-952-86 

AGENCY: Internal Revenue Service,
 
Treasury.
 

ACTION: Notice of proposed rulemak­

ing by cross-reference to temporary reg­

ulations.
 

SUMMARY: This document provides
 
proposed' Income Tax RcplatlQDS rel~­

ing to the allocation.~~p~.i~t
 
of interest expense aJJacen~n other
 
expenses for purposes of the teXeign' taX
 
credit rules lUJd certais'OtbcS,r interaa­

tionalto provisioGl. In .~~ (T.D.
 
8228, page l~t'tbiJ:.~J,Shc inter­

nal JieWCIQIC Service .is is,Ituiog.teJnporary
 
regUlations relating colbese ~.The
 
text of those tempohu'y regulations also
 
~es as the comment <Iocunlclaffor this
 
notice of proposed Nlemaking.1bis doc­

ument also withdraws the notice of pro­

. posed ruJemakingrelating to the same 
subject that. appeared in tbe FEDERAL 
REGISTER on September 11, 1987 (52 
FR 34580) [lNTL-935-86, 1987-2 C.B. 
990]. 

DATES: These regulations are proposed
 
to be effective for taxable years begin­

1988-2 C.B. 825 



ning after December 31. 1986. In gen­
eral. these regulations would be appli­
cable to the allocation and apportionment 
of interest expense and certain other 
expenses for taxable years beginning 
after December 31. 1986. Comments and 
requests for a public hearing must be 
delivered or mailed before December 13. 
1988. 

ADDRESS: Send comments and requests 
for a public hearing to: Commissioner of 
Internal Revenue. (Attention: CC:LR:T. 
INTL-952-86). Washington. D.C. 
20224. 

SUPPLEMENTARY INFORMAnON: 

PAPERWORK REDUCTION ACT 

The collection of information con­
tained in this notice of proposed rule­
making has been submitted to the Office 
of Management and Budget for review in 
accordance with the Paperwork Reduc­
tion Act of 1980 (44 U.S.c. ~3504(h». 

Comments on the collection of informa­
tion should be sent to the Office of Infor­
mation and Regulatory Affairs. Office of 
Management and Budget. Washington. 
DC 20503. Attention: Desk Officer for 
Internal Revenue Service. with copies to 
the Internal Revenue Service at the 
address previously specified. 

The affirmative elections in this reg­
ulation are in § I. 861-9T(g)(I )(ii). which 
requires taxpayers affirmati vely to elect 
either the gross income or the asset 
method of apportionment in the case of a 
controlled foreign corporation. and in 
~1.861-12T(c)(4)(ii). which permits tax­
payers to elect under certain circum­
stances to reallocate interest expense that 
is allocated to a noncontrolled section 
902 corporation. This information will 
be used in audits of taxpayers. The likely 
respondents are businesses and other for­
profit institutions. 

Estimated total annual 
reporting burden: 2.500 hours. 

Estimated annual burden 
per respondent: 10 minutes. 

Estimated number of 
respondents: 15.000. 

Estimated annual frequency 
of responses: On occasion. 

BACKGROUND 

The temporary regulations published 
in * * * [T.D. 8228. page 136. this Bul­
letin] add new temporary regulations 
§§ I.861-8T through I.861-14T. For the 
text of the temporary regulations. see FR 

826 1988-2 C.B. 

Doc. 88-20838. T.D. 8228 [page 136. 
this Bulletin] published in * * *. 

SPECIAL ANALYSES 

It has been determined that, these pro­
posed rules are not major rules as de­
fined in Executive Order 12291. There­
fore. a Regulatory Impact Analysis is not 
required. Although this document is a 
notice of proposed rulemaking that 
solicits public comment. the notice and 
public procedure requirements of 5 
U.S.c. ~553 do not apply because it has 
been determined that these proposed reg­
ulations will not have a significant 
impact on a substantial number of small 
entities. Therefore. an initial Regulatory 
Flexibility Analysis is not required by 
the Regulatory Flexibility Act (5 U.s.c. 
Chapter 6). 

COMMENTS AND REQUESTS
 
FOR A PUBLIC HEARING
 

Before adopting these proposed reg­
ulations. consideration will be given to 
any written comments that are submitted 
(preferably a signed original and seven 
copies) to the Commissioner of Internal 
Revenue. All comments will be available 
for public inspection and copying. A 
public hearing will be held upon written 
request by any person who submits writ­
ten comments on the proposed rules. 
Notice of the time and place for the hear­
ing will be published in the FEDERAL 
REGISTER. 

LIST OF SUBJECTS IN 
26 CFR §§ I. 861-1 through I. 997-1 

Income taxes. Aliens, Exports. 
DISCs. Foreign investment in U.S .• For­
eign tax credit. FSC, Source of income. 
U.S. investments abroad. 

LIST OF SUBJECTS IN 
26 CFR Part 602 

Reporting and recordkeeping require­
ments. 

Proposed amendments to the regulations 

The temporary regulations, T.D. 
8228. published in * * * [page 136. this 
Bulletin] are hereby also proposed as 
final regulations under sections 861 and 
864 of the Internal Revenue Code of 
1986. 

The proposed amendments to 26 CFR 
Part I relating to this same subject and 
published on September I I. 1987 (52 FR 
34580) are hereby withdrawn. 

INCOME TAX 

(iv) Analysis of operating costs. F

(26 CFR 

Paragraph I. The au 
is amended by adding die 
tlons: 

Authority: 26 U.S.C. 780S 
tion 1.861-10 is also issued 
U.s.c. 863(a). 26 U.S.C. 8 
U.S.c. 865(i) and 26 U.S.C. no 

Par. 2. Section 1.861-10 is 
the appropriate place to read as foJ 

§ I.861-10 Special allocations of int 
expense. 

(a) through (b)(3)(iii) [Reserved) 

taxable years beginning after Decem 
31, 1988, if operating costs other thall' 
interest with respect to the property.' 
exceed 15 percent of the total income' 
deri ved from the property in the taxable: 
year (for example. rents or royalties), 
then a significant portion of revenue 
shall be considered to be derived from 
sales. labor, services, or the use of other 
property. For this purpose, the term 
"operating costs" shall include only 
expenses that are deductible solely under 
section 162. 

(b)(3)(v) through (4)(vi) [Reserved] 

(vii) The term "qualified nonrecourse 
indebtedness" shall not include any 
transaction that involves excess collat­
eralization within the meanin6 of para­
graph (b)(l2) of this section. 

(b)(5) through (II) [Reserved] 
(12) Excess collateralization. For tax­

able years beginning after December 3 I. 
1989. a loan will be deemed to involve 
excess collateralization if the principal 
amount of the loan is less than 60 per­
cent of the value of identified property at 
the time of its purchase (or construction 
cost in the case of self-constructed 
assets). If the principal amount of the 
loan is greater than 80 percent of such 
value. then the loan will be deemed not 
to involve excess collateralization. If the 
principal amount of the loan is within the 
range of 60 to 80 percent of such value. 
the determination of whether the loan 
involves excess collateralization shall be 
based on facts and circumstances. taking 
into account factors such as the ratios of 
loan-to-value in comparable nonrecourse 
borrowings within the relevant industry 
or geographic market. 

(c) through (e) [Reserved] 

Lawrence B. Gibbs. 
Commissioner of 

Internal Revenue. 


