* * * * *

cept as otherwise provided in paragrapkion separately to Section 863 Sales
(9)(2) of this section. described in this paragraph (g) and al .

(2) Exceptions—(i) In general For other Section 863 Sales. % 1.863-5 [Removed]
purposes of determining the source of (3) Examples The following ex- Par. 8. Section 1.863-5 is removed.
the partner’s distributive shar.e.of part-amples |I!ustrate the rules of this ParAHART 602—OMB CONTROL NUM-
nership income or determining thegraph (g): BERS UNDER THE PAPERWORK
source of the partner’s income from the Example 1. Distributive share of partnership
sale of inventor roperty which theincome.A, a U.S. corporation, forms a partnershipREDUCT|ON ACT

hio di %; prop 3;1 . in the United States with B, a country X corpora- h hori L
partnership distri ,utes to the partner i, A and B each have a 50 percent interest in FPar- 9. The authority citation for part
kind, the partner’s production or saleshe income, gains, losses, deductions and credi€02 continues to read as follows:
activity includes an activity conductedof the partnership. The partnership is engaged in Authority: 26 U.S.C. 7805.
by the partnership. In addition, the pro-he manufacture and sale of widgets. The widgets pgr 10, In § 602.101, paragraph (c)

. L . are manufactured in the partnership’s plant locate : .
duction activity of a partnership includes;, .. " nited States and are sold by the parmefs amended by adding entries for

the production activity of a taxpayer thatship outside the United States. The partnershig--863—1 and 1.863-3A, and revising the
is a partner either directly or throughowns the manufacturing facility and all otherentry for 1.863-3 to read as follows:
one or more partnerships, to the extergroduction assets used to produce the widgets. A's
that the partner’s production activity isdistributive share of pa_rtnership income include§ 602.101 OMB Control numbers.

. 50 percent of the sales income from these sales. In * % * * .
relate_d to Inventory that _th_e partnerapplying the rules of section 863 to determine the * % %
contributes to the partnership in a transsource of its distributive share of partnership (C)

action described under section 721. income from the export sales of widgets, A iSCFR part or section
i i i i treated as carrying on the activity of the partner- . -
(ii) Attribution of production assets to ying Y P where identified and Current OMB

: . ship related to production of these widgets and a -
or from a partnershipA partner will be owning a proportionate share of the partnership'lescribed control No.

treated as owning its proportionate shargssets related to production of the widgets, based

of the partnership’s production assetspon its distributive share of partnership income. * * * *

only to the extent that, under paragraph Example 2. Distribution in kindAssume the 1863-1.............. 1545-1476

(9)(2)()) of this section, the partner'sSame facts as inExample 1 except that the 1.863-3.............. 1545-1476
tivity includ ducti tivit partnership, instead of selling the widgets, distrib- * * * * *

activity Includes production _ac Ivity Con',utes the widgets to A and B. A then further

ducted through a partnership. A partner'grocesses the widgets and then sells them outsicﬂe863_§A- SRR 15*45_0126

share of partnership assets will be detethe United States. In determining the source of the
mined by reference to the partner'g'ncome earned by A on the sales outside the

distributive share of partnership incomeUmted States, A is treated as conducting the

. activities of the partnership related to production Mar.garet Milner Richardson,

for the year attnbtjtalble to SHUCh producxyf the distributed widgets. Thus, the source of Commissioner of Internal Revenue.
tion assets. Similarly, to the extent agross income on the sale of the widgets is
partnership’s activities include the pro-determined under section 863 and these reguIéLA-‘pprOVEd November 25, 1996.

; it _tions. A applies the 50/50 method described in
duction activities of a partner, the part paragraph (b)(1) of this section to determine the Donald C. Lubick,

nership will be treated as owning the, - : . )
partner’s production assets related to th@fé@?aﬁﬁ (IQ)C((iT%f f:ﬁg st2§tiosrileA& islntr:e?tglgmgs Acting Assistant Secretary
inventory that is contributed in kind to owning its proportionate share of the partnership’s of Tax Policy.
the partnership. See paragrapﬁroduction assets based upon its distributive shargsiled by the Office of the Federal Register on
©)(1)(i)(B) of this section for rules of partnership income. _ November 27, 1996, 8:45 a.m., and published in
apportioning the basis of assets to Sec- (h) Effective datesThe rules of this the issue of the Federal Register for November 29,
tion 863 Sales. Section apply to taxable years beginning996. 61 F.R. 60540)

(i) Basis For purposes of this SeC_December 30, 1996. However, taxpayers

tion, in those cases where the partner {812 @Pply these regulations for taxablésection 1491.—Imposition of Tax

AN . ears beginning after July 11, 1995, and
treated as owning its proportionate Sha% 9 g y If the status of a trust changes from domestic to

of the partnership’s production asset efqre.December 30, 1996. For year§0reign, what are the consequences for purposes of
the partner’s basis in production assetf€9'MNNY before December 30, 1996ye section 1491 excise tax? See Notice 96-65,

: See 88 1.863-3A and 1.863-3AT. page 28.
held through a partnership shall be de Par. 7. Section 1.863—4 is amended by

termined by reference to the partner- .~ h tion headi d
ship’s adjusted basis in its assets (in[ews;]ng te se((;jmnf ﬁa INg and paldgection 2056A.—Qualified
cluding a partner’s special basisd@P (a) to read as follows: Domestic Trust

a(_jJU_Stmentv if any, Unde,r section _743)§ 1.863—4 Certain transportation ser-26 CFR 20.2056A-2: Requirements for qualified
Similarly, a partnership’s basis in ag, domestic trusts.

partner’s production assets is determine\c/ilces'
with reference to the partner’'s adjusted (a) General A taxpayer carrying on T.D. 8686
basis in its assets. the business of transportation service
(iv) Separate application of methads (other than an activity giving rise to DEPARTMENT OF THE TREASURY
If, under paragraph (g)(2) of this sec-transportation income described in secinternal Revenue Service
tion, a partner is treated as conductingion 863(c) or to income subject to other26 CFR Parts 20 and 602
the activity of a partnership, and isspecific provisions of this title) between . .
treated as owning its proportionate sharpoints in the United States and pointdteguirements to Ensure Collection
of a partnership’s production assets, autside the United States derives inc:om8f Section 2056A Estate Tax
partner must apply the method it hagartly from sources within and partly AGENCY: Internal Revenue Service
elected under paragraph (b) of this sedrom sources without the United States(IRS), Treasury.
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ACTION: Final regulations. Background qguirements will increase the difficulty of

i i A notice of proposed rulemakin Wasdrafting a QDOT and result in a trust
SUMMARY: This document contains of prop Ing document that will have to include de-
final regulations that provide guidancePublished in the Federal Register o

ONailed rovisions, many of which are not

necessary to ensure the CO||eCti0n Of thémendments to the Internal Revenu ade that |f the governing instrument
estate tax imposed under sectiofr0de Dby the Technical and M'.Sce”a'requirement is retained in the regula-
2056A(b) with respect to taxable eventd!€ous Revenue Act of 1988 (Public Law;, s “yhen ‘the required security provi-
involving qualified domestic trusts 100-647), the Revenue Reconciliatiory; & <oy be permitted to be incorpo-
(QDOTs) described in section 2056A(a)ACt of 1989 (Public Law 101-239), and 0 by reference in a trust document.

DATES: These regulations are effectivéne Revenue Reconciliation Act of 1990, "0 qestion was adopted. However,

November 29, 1996. (Public Law 101-508). The amendments, ", o, assist taxpayers who may
For dates of applicability, Seegenerallydrelfeflte t(;] sect|c.)|nzll.205(?c ?\n ish to specify the required provisions
§ 20.2056A—2(d). 2523, and affect the availability of the; o 5y erning instrument, the IRS has

estate and gift tax marital deduction ublished guidance in the Internal Rev-
FOR FURTHER INFORMATION CON- when the surviving spouse or the qpnegnue Bulletin (see § 602.101(d)(2) of
TACT: Susan Hurwitz (202) 622-3090spouse is not a United States citizen,

: , his chapter) providing sample language
(not a toll-free number). Part of the NPRM was published in thethat may be used in a QDOT instrument

Federal Register as final regulations, in : " : .
o satisfy the additional security require-
SUPPLEMENTARY INFORMATION: TD 8612, on August 22, 1995 (60 FRments c%ntained in the final re){qulzftions.

43531 [1995-2 C.B. 192]). That part of )
Paperwork Reduction Act the NPRM that addressed the regulator ulggge;p&résfegﬁl aﬁgrr?smr?;stsﬁeg]r? mlﬁgi-
requirements to ensure the collection Oéed to clarify that the QDOT may

The collection of information con- the estate tax imposed by sectio
tained in these final regulations has beepgsgA(b)(1)(A) and I?B) was gublishedrblternate among the three arrangements

reviewed and approved by the Office ofiy the Federal Register on August ppProvided in the regulations as long as, at
Management and Budget in accordanc@ggs in the form of temporary and 2y diven time, one of the three ar-

i i ! . porary rangements is required to be operative
with the Paperwork Reduction Act (44proposed regulations, (60 FR 43554 andacg A tad that the ¢ .
U.S.C. 3507) under control numbergn FR 43575, respectively) in order . o:nmelntis nsugr?]es eb v?w g emrpo-
1545-1443. Responses to this collectiogtord the public a further opportunity to /o egtlﬁat ons D(§¥ thet _e_t_e” as re-
of information are required in order for comment on these security arrangement 1“'“”9 tha abQ ar at Intually em_;
an estate to be eligible for the estate tax on january 16, 1996, the IRS held Itoys i e ?n_ rust.ee fseﬁutrrI]y
marital deduction in cases where theyearing on the temporary and propose ema[l)VOeTmlI:I]S, '”SitF)er]C gleto Wnetherr
surviving spouse is not a United Stateegulations. These final regulations re‘seecur% o tionaior?tinfe ?0 hac\)/eiltoleaest
citizen. flect the comments received in responsg UyS pBani< acting as a trustee. In

An agency may not conduct or sponto the temporary and proposed regulafes onéé to this cogmment the ffnal
sor, and a person is not required tajons. re Elations clarify that, if tﬁe QDOT
respond to, a collection of information 9 ’

unless the collection of information dis-Explanation of Provisions changes to a different security arrange-
plays a valid control number ment, a U.S. bank need not continue to

) The following is a summary of the act as trustee.

The eSt'majted annual bUfP'e” Per TEsignificant comments received and the Under the temporary regulations, in
spondent varies from_30_ minutes to Jeasons for accepting or rejecting thoseletermining whether the value of the
hours, depending on individual circum-comments in the final regulations. assets passing to a QDOT are in excess
stances, with an estimated average of ynder the temporary regulations, aof, or less than, $2 million, indebtedness
1.39 hours. qualified domestic trust (QDOT) thatwith respect to the assets is not taken

Comments concerning the accuracy ofas assets in excess of $2 million, maynto account to reduce value. Similarly,
this burden estimate and suggestions failternate among the three security amnder the temporary regulations, the
reducing this burden should be sent tangements provided in the regulationamount of the bond or letter of credit
the Internal Revenue Service Attn: (U.S. bank trustee, bond or letter ofthat is furnished to the IRS must be
IRS Reports Clearance Officer T:FPcredit), provided that at all times, atequal to 65 percent of the fair market
Washington, DC 20224, and to tHef- |east one of the three arrangements is imalue of the trust assets determined
fice of Management and Budget At- effect. A QDOT with assets of $2 “without regard to any indebtedness
tention: Desk Officer for the Departmentmillion or less need not satisfy thesethereon.” Comments suggested that in-
of the Treasury, Office of Information requirements, if, in general, the trustdebtedness should be taken into account
and Regulatory Affairs, Washington, DCholdings of foreign situs real propertyin determining whether the $2 million
20503. are limited to 35 percent of the fairdollar threshold has been exceeded and

Books or records relating to this col-market value of the trust corpus. the amount of the bond or letter of
lection of information must be retained Comments were received that trusts icredit required. This change has not
as long as their contents may becomactual compliance with these regulatonpbeen made. The IRS and Treasury be-
material in the administration of anyrequirements, but which do not explic-lieve that the retention of the rule that
internal revenue law. Generally, tax re4tly include the required language, willindebtedness on the property is not
turns and tax return information arenot qualify as a QDOT. In addition, taken into account to reduce value most
confidential, as required by 26 U.S.C.comments suggested that the impositioeffectively ensures collection of the es-
6103. of numerous governing instrument retate tax imposed under section
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2056A(b). For the limited purpose undertax deferred, rather than 65% of thedential real property, regardless of value,
this section (i.e., to determine whethewvalue of the QDOT, as provided in theshould be eligible for the exclusion. The
the $2 million threshold is exceeded andegulations. This suggestion has nofinal regulations do not change the mon-
the amount of the bond or letter ofbeen adopted. Generally, the regulatioetary limit of $600,000 for the exclu-
credit to be furnished to the IRS) therequires a bond of 65 percent of thesion. The $600,000 limit for the exclu-
complexity that would be involved in initial fair market value of the trust sion facilitates the reduction of the costs
drafting rules to determine which debtsassets to ensure that the potential estatssociated with providing security while
qualify to be taken into account andtax liability is adequately secured if theadequately ensuring the collection of the
which do not is not warranted. trust property appreciates in value. section 2056A(b) tax. This is especially
Under the temporary regulations, with The temporary regulations providingthe case in situations where the residen-
regard to the bond and letter of credithat notice of failure to renew a bond ortial real property is situated outside the
security options, if the fair market valueletter of credit must be “received by theUnited States so that a significant col-
of the trust assets, is “finally deter-IRS at least 60 days prior to the end ofection risk is presented. However, under
mined” to be in excess of the value ofthe term of the bond or letter of credit” the final regulations the exclusion has
the trust assets as originally reportedhas been changed to reference the dabeen redesignated as a “personal resi-
the trustee has a reasonable period difie notice is “mailed to” the IRS. dence” exclusion. The exclusion is now
time (not exceeding sixty days from theFurther, under the final regulations, theavailable for the principal residence of
date of the final determination) to adjustnotice must also be mailed to the U.Sthe surviving spouse and one additional
the amount of the bond or letter ofTrustee of the QDOT. residence, to the extent the combined
credit. The temporary regulations also Under the regulations, in the case of aalue excluded does not exceed
use the term “finally determined” in QDOT of less than $2 million, if on the $600,000. The second residence will be
addressing substantial undervaluations dést day of a taxable year of the QDOTgeligible for the exclusion only if the
property passing to a QDOT and thehe value of foreign real property ownedresidence is used by the surviving
grace period provided to meet the secusy the QDOT exceeds 35 percent of thespouse as a personal residence and not
rity requirements when a QDOT isQDOT assets because of distributions ofubject to any rental arrangement with
determined to contain assets in excess @fincipal during that year, or because ofiny person.
$2 million. Comments were receivedfluctuations in the value of the foreign Under the temporary regulations, the
suggesting that the regulations provide aurrency in the jurisdiction where theresidence exclusion election is made by
definition of “finally determined”. real property is located, a grace periodittaching a written statement to the
Accordingly, the final regulations pro- of one year is provided to allow theestate tax return on which the QDOT
vide that the value of the assets will berustee to comply with the 35 percentelection is made. Commentators sug-
finally determined on the earliest tolimit. Comments suggested that changegested that the final regulations allow
occur of— in the relative value of the trust assetshe election to be made at any time
1. The entry of a decision, judgmentwould also cause the trust to fail toduring the term of the QDOT, and not
decree, or other order by any court okatisfy the 35 percent limit, and failurenecessarily at the time of filing of the
competent jurisdiction that has becoméo comply due to such changes that ardecedent’s estate tax return. For ex-
final; beyond the control of the trustee shouldimple, if the bank trustee alternative is
2. The execution of a closing agree-also be eligible for the grace period.selected by the trustee of the QDOT, but
ment made under section 7121, Accordingly, under the final regulations,at some future date the trustee desires to
3. Any final disposition by the IRS of the trustee will also be accorded thehange to the bond or letter of credit
a claim for refund,; grace period to satisfy the 35 percensecurity arrangement, the trustee should
4. The issuance of an estate tax clodimit if, as a result of changes in thebe given the opportunity to make a
ing letter (if no claim for refund is relative values of the trust assets, mordelayed election of the exclusion. In
filed); or than 35 percent of the value of the trustesponse to these comments, the final
5. The expiration of the statute ofconsists of foreign real estate. regulations provide that the election may
limitations for assessment with respect Under the temporary regulations, forbe made at any time during the term of
to the decedent's estate tax liability.purposes of determining whether the $2he QDOT. In addition, the final regula-
In response to comments, the regulamillion threshold has been exceededtion provides for the cancellation of a
tion addressing the required duration ofind for purposes of determining theprior election.
the bond or letter of credit has beeramount of the bond or letter of credit, Under the temporary regulations, the
clarified to provide that the securitythe executor of the decedent’s estatd).S. Trustee of a QDOT is required to
arrangement must remain in effect untimay exclude up to $600,000 in valuefile an annual statement with the IRS
the trust ceases to function as a QDOTattributable to real property wherevercontaining specified items of informa-
Comments have been received regardituated (and related furnishings) ownedion (including a list of all assets held
ing the amount of the bond or letter ofdirectly by the QDOT that is used byby the QDOT together with the fair
credit that must be furnished to the IRSthe surviving spouse as the spouse'market value of each asset determined
One commentator stated that, since thprincipal residence. Comments were reas of the last day of the taxable year) if
purpose of the bond or letter of creditceived that the regulations should behe residence exclusion applies during
requirement is to provide a source ofexpanded to allow the exclusion of allthe taxable year. Comments were re-
funds for the payment of the sectionresidential real property that is actuallyceived suggesting that the cost of com-
2056A(b) estate tax, the amount of thaused by the surviving spouse. Thus, @liance with this annual reporting re-
required bond or letter of credit shouldvacation home or second home wouldjuirement will limit the utility of the
be based on either the maximum federajualify for the exclusion. It was also residence exclusion. In response to these
estate tax rate, or the amount of estateuggested that all personally used rescomments, annual reporting is no longer
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required solely because the personapply to these regulations, and becausments for payment of estate tax imposed
residence exclusion was elected. Howthe notice of proposed rulemaking preunder section 2056A(b)(&)(i) QDOTs
ever, the regulations retain the annuateding the regulations was issued priowith assets in excess of $2 millioif.
reporting requirement where the resito March 29, 1996, the Regulatory Flex-the fair market value of the assets
dence previously subject to the excluibility Act (5 U.S.C. chapter 6) does notpassing, treated, or deemed to have

sion is sold, or where the residencepply. passed to the QDOT (or in the form of
ceases to be used as a personal resi- . a QDOT), determined without reduction
dence during the taxable or calendaPrafting Information for any indebtedness with respect to the

assets, as finally determined for federal

year. The principal author of these regula:
P P g estate tax purposes, exceeds $2 million

Under the temporary regulations, if aqns js” Susan Hurwitz, Office of Assis- ,
residence that is subject to the exclusiop, i chief Counsel (Passthroughs anf of the date of the decedent’s death or,

is sold during the term of the QDOT, Special Industries). However, other per. applicable, the alternate valuation date
the exclusion will continue to apply if, sonnel from the IRS and Tr’easury Deladjusted as provided in paragraph
within 12 months of the date of sale, the 5 iment participated in their deve|op_(d)(1)(iii) of this section), the trust in-

amount of the adjusted sales price (a strument must meet the requirements of

defined in section 1034(d)(1)) is used to ent. e e e either paragraph (d)(1)(i)(A), (B), or (C)
purchase a new residence for the spouse. of this section at all times during the
In response to comments, this provisiordoption of Amendments to the Regulaterm of the QDOT. The QDOT may
has been amended to provide that if &#ons alternate between any of the arrange-

residence ceases to be used as the ; ments provided in paragraphs (d)(1)(i)-
personal residence of the spouse, or .(éccordmgly, 26 CFR par.ts 20 and(A), (B), and (C) of this section pro-
; ; ; are amended as follows: . X X
the residence is sold during the term o vided that, at any given time, one of the
the QDOT, the exclusion may be apPART 20—ESTATE TAX; ESTATES arrangements must be operative. See
plied to another residence that is held irDF DECEDENTS DYING AFTER AU- paragraph (d)(1)(iii) of this section for
either the same QDOT or in anotheilGUST 16, 1954 the definition of finally determined. The
QDOT, if the other residence is used as Paragraph 1. The authority citation forQDOT may provide that the trustee has
a personal residence of the spouse. Thgart 20 continues to read in part aghe discretion to use any one of the
amount of exclusion that may be appliedollows: security arrangements or may provide
to the new personal residence under Authority: 26 U.S.C. 7805 * * * that the trustee is limited to using only
these circumstances can be up to Par. 2. In 8§ 20.2056A-0, the table ofone or two of the arrangements speci-
$600,000 (less that amount previouslhcontents is amended by revising thdied in the trust instrument. A ftrust
allocated to a residence that continues tentry for § 20.2056A-2(d) to read asinstrument that specifically states that

qualify for the exclusion) even if the follows: the trust must be administered in com-
entire $600,000 exclusion was not previ- pliance with paragraph (d)(1)(i)(A), (B),

ously used for the initial personal resi-8 20.2056A-0 Table of contents. or (C) of this section is treated as
dence(s). A meeting the requirements of paragraphs

Also, under the temporary regulations . (@)@ (A), (B), or (C) for purposes of
on the sale of a residence, if less thaﬁeéodi?fggizztg;qu'rements for qualiparagraphs (d)(1)() and, if applicable,

the entire adjusted sales price is rein- (d)(2)(ii) of this section.

vested in a new residence, then the oo (A) Bank Trustee.Except as other-
amount of the exclusion initially (d) Additional requirements to ensurewise provided in paragraph (d)(6)(ii) or
claimed by the QDOT is reduced pro-collection of the section 2056A estate(iii) of this section, the trust instrument
portionately. For example, if a residencgax. must provide that whenever the Bank
is sold for an adjusted sales price of (1) Security and other arrangementdrustee security alternative is used for
$1,000,000 and a new residence is agor payment of estate tax imposed undethe QDOT, at least one U.S. Trustee
quired for $800,000, then, the originalsection 2056A(b)(1). must be a bank as defined in section
exclusion would be reduced by (2) Individual trustees. 581. Alternatively, except as otherwise
$120,000 to $480,000: $200,000 (ad- (3) Annual reporting requirements'prowded in paragraph (d)(6)(|l) or (III)
justed sales price not reinvested)/ (4) Request for alternate arrangemerf¥f this section, at least one trustee must

$1,000,000 (adjusted sales price) r waiver. be a United States branch of a foreign
$600,000. Comments were received sug- (5) Adjustment of dollar threshold bank, provided that, in such cases, dur-
gesting that this rule be changed tgnd exclusion. ing the entire term of the QDOT a U.S.
provide that the amount of the exclusion () Effective date and special rules.Trustee must act as a trustee with the
as adjusted not be reduced below the %% % % foreign bank trustee.

amount actually reinvested (up to (B) Bond. Except as otherwise pro-
$600,000). This suggestion was adopted Par. 3. In & 20.2056A-2, paragraphjided in paragraph (d)(6)(ii) or (iii) of
in the final regulations, reflecting that(d) is added to read as follows: this section, the trust instrument must

two residences can now qualify for the , .provide that whenever the bond security
$600,000 exclusion. ﬁeéodﬁ(r)fggéztrsse}quwements for quall'arrangement alternative is used for the
. ' QDOT, the U.S. Trustee must furnish a
Special Analyses oo bond in favor of the Internal Revenue
It has also been determined that sec- (d) Additional requirements to ensureService in an amount equal to 65 per-
tion 553(b) of the Administrative Proce-collection of the section 2056A estateent of the fair market value of the trust

dure Act (5 U.S.C. chapter 5) does notax—(1) Security and other arrange- assets (determined without regard to any

17



indebtedness with respect to the assetsgase of noncitizen decedents and Unitethternal Revenue Code and the regula-
as of the date of the decedent’s deatBtates citizens who die domiciled outtions promulgated thereunder, or a dis-
(or alternate valuation date, if appli-side the United States, Estate Tafribution subject to the tax imposed
cable), as finally determined for federalGroup, Assistant Commissioner (Internaunder section 2056A(b)(1) has been
estate tax purposes (and as further agonal), 950 L'Enfant Plaza, CP:IN:D:C:- made. Demand by the Internal Revenue
justed as provided in paragraphex:HQ:1114, Washington, DC 20024).Service for payment may be made
(d)(1)(iv) of this section). If, after ex- The Internal Revenue Service will notwhether or not the tax and tax return
amination of the estate tax return, thgyraw on the bond if, within 30 days of (Form 706-QDT) with respect to the
fair market value of the trust assets, ageceipt of the notice of failure to renew,t@xable event is due at the time of such
originally reported on the estate taXpe US. Trustee notifies the Internadeémand, or an assessment has been
return, is adjusted (pursuant to a judiciaRevenue Service (at the same address fgade by the Internal Revenue Service
proceeding or otherwise) resulting in ayhich notice of failure to renew is to be With respect to the tax.

final determination of the value of thesen) that an alternate arrangement under NOW THEREFORE, The condition
assets as reported on the return, the U.5gragraph (d)(1)(i)(A), (B), or (C) or Of this obligation is such that it must not
Trustee has a reasonable period of timgy)4) of this section, has been secure§€ cancelled and, if payment of all tax
(not exceeding sixty days after the conyng that the arrangement will take effectiability finally determined to be im-
clusion of the proceeding or other actionmmediately prior to or upon expiration Posed under section 2056A(b) is made,
resulting in a final determination of the of the bond. then this obligation is null and void,
value of the assets) to adjust the amount (2) Form of bond.The bond must be otherwise, this obligation is to remain in
of the bond accordingly. But see, para;, ihe following forh (or in a form that full force and effect for one year from
graph (d)(2)())(D) of this section for s the same as the following form in aIIits effective date and is to be automati-
special rule in the case of a subs’[antiarl?Iaterial respects), or in such alternativga"y renewable on an annual basis
undervaluation of QDOT assets. Unles§Orm as the Cor'nmissioner may pre_unless, at least 60 days prior to the
an alternate arrangement under parg; expiration date, including periods of

graph (d)(1)()(A), (B), or (C) of this ICtrlebr?]alby lggl\?::ﬁg plébdﬁgﬁg m(steh:automatic renewals, the surety mails to
section, or an arrangement prescribesé1

; . the U.S. Trustee and the Internal Rev-
under paragraph (d)(4) of this section, i 601.601(d)(2) of this chapter):

di tth | enue Service by Registered or Certified
provided, or the trust is otherwise no Bond in Favor of the Internal Rev-

. ail, return receipt requested, notice of
longer subject to the requirements ofNUe Service To Secure Payment Ghe fajlure to renew. Receipt of this

section 2056A pursuant to sectiorocCtion 2056A Estate Tax Imposed Unyqiice of failure to renew by the Internal
2056A(b)(12), the bond must remain inder Section 2056A(b) of the Internalpeyenye Service may be considered a
effect until the trust ceases to functionR€venue Code. taxable event. The Internal Revenue Ser-
as a QDOT and any tax liability finally KNOW ~ALL PERSONS BY yjce will not draw upon the bond if,
determined to be due under sectiod HESE PRESENTS That the under- within 30 days of receipt of the notice
2056A(b) is paid, or is finally deter-sSigned, _______, the SURETY, of failure to renew, the trustee notifies
mined to be zero. and __, the PRINCIPAL, the Internal Revenue Service that an
(1) Requirements for the bondrhe are irrevocably held and firmly bound toajternate security arrangement has been
bond must be with a satisfactory suretyPay the Internal Revenue Service upoRecured and that the arrangement will
as prescribed under section 7101 an@ritten demand that amount of any taxake effect immediately prior to or upon
§ 301.7101-1 of this chapter (Regulaup to $[amount determined under para-expiration of the bond. The surety re-
tions on Procedure and Administration)graph (d)(1)(i)(B) of this section]im- mains liable for all taxable events oc-
and is subject to Internal Revenue SerPosed under section 2056A(b)(1) of thesurring prior to the date of expiration.
vice review as may be prescribed by thénternal Revenue Code (including penala|l notices required to be sent to the
Commissioner. The bond may not beies and interest on said tax) determineghternal Revenue Service under this
cancelled. The bond must be for a tern®y the Internal Revenue Service to benstrument should be sent to District
of at least one year and must be autoPayable with respect to the principal apirector, [specify location] District Of-
matically renewable at the end of thafrustee for:[ldentify trust and governing fice, Estate and Gift Tax Examination
term, on an annual basis thereafteinstrument, name and address ofGroup, Street Address, City, State, Zip
unless notice of failure to renew istrustee] a qualified domestic trust asCode. (In the case of nonresident non-
mailed to the U.S. Trustee and thedefined in section 2056A(a) of the Inter-citizen decedents and United States citi-
Internal Revenue Service at least 6Mal Revenue Code, for the payment ofens who die domiciled outside the
days prior to the end of the term,Which the said Principal and said Suretyynited States, all notices should be sent
including periods of automatic exten-bind themselves, their heirs, executorso Estate Tax Group, Assistant Commis-
sions. Any notice of failure to renew administrators, successors and assignsioner (International), 950 L’Enfant
required to be sent to the Internal Revjointly and severally, firmly by these plaza, CP:IN:D:C:EX:HQ:1114, Wash-
enue Service must be sent to the Estafyesents. ington, DC 20024).
and Gift Tax Group in the District WHEREAS, The Internal Revenue This bond shall be effective as of
Office of the Internal Revenue ServiceService may demand paymentunderthis . Principal
that has examination jurisdiction overbond at any time if the Internal RevenueDate__ Surety
the decedent’s estate (Internal RevenuBervice in its sole discretion determinedate
Service, District Director, dpecify loca- that a taxable event with respect to the (3) Additional governing instrument
tion] District Office, Estate and Gift Tax trust has occurred; the trust no longerequirements.The trust instrument must
Examination Group, [specify Street Ad-qualifies as a qualified domestic trust aprovide that in the event the Internal
dress, City, State, Zip Code]) (or in thedescribed in section 2056A(a) of theRevenue Service draws on the bond, in
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accordance with its terms, neither thefter the conclusion of the proceeding osame address to which notice is to be
U.S. Trustee nor any other person willother action resulting in a final determi-sent) that an alternate arrangement under
seek a return of any part of the remit-nation of the value of the assets) tgaragraph (d)(1)())(A), (B), or (C), or
tance until after April 15th of the calen- adjust the amount of the letter of credit(d)(4) of this section, has been secured
dar year following the year in which theaccordingly. But see, paragraphand that the arrangement will take effect
bond is drawn upon. After that date, any(d)(1)(i)(D) of this section for a special immediately prior to or upon expiration
such remittance will be treated as aule in the case of a substantial underef the letter of credit or closure of the
deposit and returned (without interestyaluation of QDOT assets. Unless arl.S. branch of the foreign bank.

upon request of the U.S. Trustee, unlesalternate arrangement under paragraph (2) Form of letter of credit.The letter

it is determined that assessment or cokd)(1)(i)(A), (B), or (C) of this section, of credit must be made in the following
lection of the tax imposed by sectionor an arrangement prescribed undeform (or in a form that is the same as
2056A(b)(1) is in jeopardy, within the paragraph (d)(4) of this section, is prothe following form in all material re-
meaning of section 6861. If an assessvided, or the trust is otherwise no longeispects), or an alternative form that the
ment under section 6861 is made, thsubject to the requirements of sectiolCommissioner prescribes by guidance
remittance will first be credited to any 2056A pursuant to section published in the Internal Revenue Bulle-
tax liability reported on the Form 706—2056A(b)(12), the letter of credit musttin (see § 601.601(d)(2) of this chapter):
QDT, then to any unpaid balance of aemain in effect until the trust ceases to

section 2056A(b)(1)(A) tax liability function as a QDOT and any tax liabil- [Issue Date]

(plus interest and penalties) for anyity finally determined to be due underTg: |nternal Revenue Service

prior taxable years, and any balance wilsection 2056A(b) is paid or is finally Attention: District Director,[specify

then be returned to the U.S. Trusteedetermined to be zero. location] District Office
(4) Procedure. The bond is to be (1) Requirements for the letter of Estate and Gift Tax Examination
filed with the decedent’s federal estatecredit. The letter of credit must be Group
tax return, Form 706 or 706NA (unlessirrevocable and provide for sight pay-  [Street Address, City, State,
an extension for filing the bond isment. The letter of credit must have a ZIP Code]

granted under § 301.9100 of this Chapterm of at least one year and must b r in the case of nonresident noncitizen
ter). The U.S. Trustee must provide aautomatically renewable at the end ngzcedents and United States citizens
written statement with the bond thatthe term, at least on an annual basiSyho die domiciled outside the United
provides a list of the assets that will beunless notice of failure to renew isgiates,
used to fund the QDOT and the respecmailed to the U.S. Trustee and thery: Estate Tax Group,
tive values of the assets. The writterinternal Revenue Service at least sixty  agsistant Commissioner
statement must also indicate whethedays prior to the end of the term, (International)
any exclusions under paragraphincluding periods of automatic renewals. g5 |’Enfant Plaza
(d)(1)(iv) of this section are claimed.If the letter of credit is issued by the  cp:N:D:C:EX:HQ:1114

(C) Letter of credit.Except as other- U.S. branch of a foreign bank and the  \yashington, DC 20024].
wise provided in paragraph (d)(6)(ii) orU.S. branch is closing, the branch (or
(iii) of this section, the trust instrumentforeign bank) must notify the U.S.Dear Sirs:
must provide that whenever the letter offrustee and the Internal Revenue Service We hereby establish our irrevocable
credit security arrangement is used foof the closure and the notice of closurd-etter of Credit No.___ in your favor
the QDOT, the U.S. Trustee must fur-must be mailed at least 60 days prior tdor drawings up to U.S. $ Applicant
nish an irrevocable letter of credit issuedhe date of closure. Any notice of failureshould provide bank with amount which
by a bank as defined in section 581, @o renew or closure of a U.S. branch ofApplicant determined under paragraph
United States branch of a foreign banka foreign bank required to be sent to théd)(1)(i)(C)] effective immediately. This
or a foreign bank with a confirmation Internal Revenue Service must be sent tbetter of Credit is issued, presentable
by a bank as defined in section 581. Thé¢he Estate and Gift Tax Group in theand payable at our office at

letter of credit must be for an amountDistrict Office of the Internal Revenue— and expires at 3:00 p.m.
equal to 65 percent of the fair marketService that has examination jurisdictiolEDT, EST, CDT, CST, MDT, MST,
value of the trust assets (determinedver the decedent’s estate (Internal ReWPDT, PST] on____ at said office.

without regard to any indebtedness witlenue Service, District Directofspecify ~ For information and reference only,
respect to the assets) as of the date ddcation] District Office, Estate and Gift we are informed that this Letter of
the decedent’s death (or alternate valuaFax Examination Group, [Street AddressCredit relates to Applicant should pro-
tion date, if applicable), as finally deter-City State, Zip Code]) (or in the case ofvide bank with the identity of qualified
mined for federal estate tax purposesoncitizen decedents and United Statedomestic trust and governing instru-
(and as further adjusted as provided imitizens who die domiciled outside themeni, and the name, address, and iden-
paragraph (d)(1)(iv) of this section). If, United States, Estate Tax, Assistantifying number of the trustee isAppli-
after examination of the estate tax reCommissioner (International), 950cant should provide bank with the
turn, the fair market value of the trustL’Enfant Plaza, CP:IN:D:C:EX:HQ:1114, trustee name, address and the QDOT's
assets, as originally reported on thaVashington, DC 20024). The InternalTIN number, if anj

estate tax return, is adjusted (pursuant tRevenue Service will not draw on the Drawings on this Letter of Credit are
a judicial proceeding or otherwise) re-letter of credit if, within 30 days of available upon presentation of the fol-
sulting in a final determination of the receipt of the notice of failure to renewlowing documents:

value of the assets as reported on ther closure of the U.S. branch of a 1. Your draft drawn at sight on us
return, the U.S. Trustee has a reasonabfereign bank, the U.S. Trustee notifies bearing our Letter of Credit No.
period of time (not exceeding 60 dayshe Internal Revenue Service (at the ; and
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2. Your signed statement as follows:Uniform Customs and Practice forexpires at 3:00 p.m. [EDT, EST,
The amount of the accompanyingDocumentary Credits, 1993 RevisionCDT, CST, MDT, MST, PDT, PST] on
draft is payable underidentify bank ICC Publication No. 500. If we notify ___ at said office.
irrevocable Letter of Credit No. you of our election not to consider this For information and reference only,
_ pursuant to section Letter of Credit renewed and the expirawe are informed that this Confirmation
2056A of the Internal Revenue Codetion date occurs during an interruptionrelates to [Applicant should provide
and the regulations promulgatedof business described in Article 17 ofbank with the identity of qualified do-
thereunder, because the Internal Rewaid Publication 500, unless you hadnestic trust and governing instrument],
enue Service in its sole discretion hagonsented to cancellation prior to theand the name, address, and identifying
determined that a “taxable event”expiration date, the bank hereby specifinumber of the trustee is [Applicant
with respect to the trust has occurredcally agrees to effect payment if thisshould provide bank with the trustee
e.g., the trust no longer qualifies as d.etter of Credit is drawn against withinname, address and the QDOT's TIN
qualified domestic trust as describedB0 days after the resumption of businumber, if any].
in section 2056A of the Internal Rev-ness. We hereby undertake to honor your
enue Code and regulations promul- Except as stated herein, this Letter o$ight draft(s) drawn as specified in the
gated thereunder, or a distributionCredit cannot be modified or revokedLetter of Credit.
subject to the tax imposed undemithout your consent. Except as expressly stated herein, this
section 2056A(b)(1) of the Internal . . undertaking is not subject to any agree-
Revenue Code has been made. Authorized Signature ment, condition or qualification. The
Except as expressly stated herein, thi9al€—— obligation of [Name of Confirming
undertaking is not subject to any agree(s) Form of confirmation f the require- BanK under this Confirmation is the
ment, requirement or qualification. Thements of this paragraph (d)(1)()(C) arendividual obligation of Name of Con-
obligation of Name of Issuing Baik gatisfied by the issuance of a letter ofirming Banf and is in no way contin-
under this Letter of Credit is the indi- creit by a foreign bank with confirma- gent upon reimbursement with respect
vidual obligation of Name of ISsuing tjon py a bank as defined in section 581thereto.
BanK and is in no way contingent UpONihe confirmation must be made in the It is a condition of this Confirmation
reimbursement with respect thereto. fo|jowing form (or in a form that is the that it is deemed to be automatically
It is a condition of this Letter of same as the following form in all mate-extended without amendment for a pe-
Credit that it is deemed to be automatiyjg| respects), or an alternative form agiod of one year from the expiry date
cally extended without amendment for ane Commissioner prescribes by guidhereof, or any future expiration date,
period of one year from the expirationgnce published in the Internal Revenudinless at least sixty days prior to the
date hereof, or any future expirationgietin (see § 602.101(d)(2) of thisexpiration date, we send to you and to

date, unless at least 60 days prior t0 anyhapter): the U.S. Trustee notice by Registered
expiration date, we mail to you and to Mail or Certified Mail, return receipt
the U.S. Trustee notice by Registered [Issue Date] requested, or by courier to your and the
Mail or Certified Mail, return receipt To: Internal Revenue Service trustee’s addresses, respectively, indi-
requested, or by courier to your and the  Attention: District Director, cated above, that we elect not to con-
trustee’s address indicated above, that [specify location] sider this Confirmation renewed for any
we elect not to consider this Letter of District Office additional period. Upon receipt of this
Credit renewed for any such additional Estate and Gift Tax notice by you, you may draw hereunder
period. Upon receipt of this notice, you Examination Group  on or before the then current expiration
may draw hereunder on or before the [State Address, City, date, by presentation of your draft and
then current expiration date, by presen- State, ZIP Code] statement as stipulated above.
tation of your draft and statement agor in the case of nonresident noncitizen Except where otherwise stated herein,
stipulated above. decedents and United States citizenghis Confirmation is subject to the Uni-
[In the case of a letter of credit issuedyho die domiciled outside the Unitedform Customs and Practice for Docu-
by a U.S. branch of a foreign bank thestates, mentary Credits, 1993 Revision, ICC
following language must be added]. It isTo: Estate Tax Group, Publication No. 500. If we notify you of
a further condition of this Letter of Assistant Commissioner our election not to consider this Confir-
Credit that if the U.S. branch ofname (International) mation renewed and the expiration date
of foreign bank]is to be closed, that at 950 |’Enfant Plaza occurs during an interruption of business
least sixty days prior to closing, we mail  cp:IN:D:C:EX:HQ:1114 described in Article 17 of said Publica-
to you and the U.S. Trustee notice by  \washington, DC 20024]. tion 500, unless you had consented to
Registered Mail or Certified Mail, return , cancellation prior to the expiration date,
receipt requested, or by courier to youDear Sirs: the bank hereby specifically agrees to

and the U.S. Trustee's address indicated We hereby confirm the enclosed irre-effect payment if this Confirmation is
above, that this branch will be closing.vocable Letter of Credit No.______, drawn against within 30 days after the
This notice will specify the actual date ofand amendments thereto, if any, in youfesumption of business.
closing. Upon receipt of the notice, youfavor by _ [Issuing Bank] Except as stated herein, this Confir-
may draw hereunder on or before thdor drawings up to U.S. $ mation cannot be modified or revoked
date of closure, by presentation of youfsame amount as in initial Letter ofyihout your consent.
draft and statement as stipulated aboveéredit] effective immediately. This con-

Except where otherwise stated hereirfirmation is issued, presentable and payAuthorized Signature
this Letter of Credit is subject to theable at our officeat __ and Date____
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(4) Additional governing instrument finally determined to be the correctparagraph (d)(1)(i)(D) of this section in
requirementsThe trust instrument must value of the property for federal estatehe case of a substantial undervaluation

provide that if the Internal Revenuetax purposes. of QDOT assets. See § 20.2056A-
Service draws on the letter of credit (or (2) The preceding sentence does nd(d)(1)(iii) for the definition of finally
confirmation) in accordance with itsapply if— determined.

terms, neither the U.S. Trustee nor any (i) There was reasonable cause for (A) Multiple QDOTs.For purposes of
other person will seek a return of anythe undervaluation; and this paragraph (d)(1)(ii), if more than

part of the remittance until April 15th of (i) The .fiduc_iary of the estate actedone QDOT_is_ established for the benefit
the calendar year following the year in!" goqd faith W|th respect to the under-of the surviving spouse, the fair market
which the letter of credit (or confirma- valuat|on.' For this purpose, § 1.6664-value of a_llllthe QDOTs are aggreggted
tion) is drawn upon. After that date any4(b) of this chapter applies, to the extenin determining whether the $2 million
such remittance will be treated ’as appllcable, with respect to the facts anqlhreshold under this paragraph (d)(1)(ii)
denosit and ret d (without int t%lrcumstances to be taken into accouris exceeded.
posit and returned (without in eres)n making this determination. (B) Look-through rule.For purposes
upon request (.)f the U.S. Trustee ‘?‘ﬂ‘?r (i) QDOTs with assets of $2 million of determining whether no more than 35
the date specified above, unless it i jess. I the fair market value of the percent of the fair market value of the
determined that assessment or collectiofssets passing, treated, or deemed @DOT assets consists of foreign real
of the tax imposed by sectionphaye passed to the QDOT (or in theproperty, if the QDOT owns more than
2056A(b)(1) is in jeopardy, within the form of a QDOT), determined without 20% of the voting stock or value in a
meaning of section 6861. If an assesseduction for any indebtedness with recorporation with 15 or fewer sharehold-
ment under section 6861 is made, thepect to the assets, as finally determinedrs, or more than 20% of the capital
remittance will first be credited to anyfor federal estate tax purposes, is $terest of a partnership with 15 or
tax liability reported on the Form 706—million or less as of the date of thefewer partners, then all assets owned by
QDT, then to any unpaid balance of adecedent’s death or, if applicable, thehe corporation or partnership are
section 2056A(b)(1)(A) tax liability alternate valuation date (adjusted as praleemed to be owned directly by the
(plus interest and penalties) for anyided in paragraph (d)(1)(iv) of this QDOT to the extent of the QDOT's pro
prior taxable years, and any balance wilsection), the trust instrument must pro+ata share of the assets of that corpora-
then be returned to the U.S. Trusteevide that either no more than 35 percention or partnership. For a partnership,
- of the fair market value of the trustthe QDOT partner's pro rata share is
(ar(g) cF()):"n()f(i:rfr(]]I:triz.r]Ti?eaplsritce;bIZ; ig rteodgeassets, determined annually on the Iad;tas_ed on the greater of its interes_t in the
filed with the deéedent’s federal estateday of the taxable year of the trust (o_rcapltal or proﬂt_s of the partnership. qu
tax return. Form 706 or 706NA (unlesson the last day of the calendar year ijpurposes of.th|s pgragraph, _aII stock in
an extenéion for fiing the letter of the QDOT does not have a taxablahe corporation, or interests in the part-
credit is granted under § 301.9100 oIyear), Wlll_con5|st of r_eal property lo- nership, as the case may be, owne_d by
this chapter). The U.S. Trustee mus ated o_utS|de of the Unlte(_j States, or ther held for the benefit of the surviving
provide a w}itten sta.te'ment with thetust will meet the requirements pre-spouse, or any memb_ers of the surviving
letter of credit that provides a list of thescrlbed by p_aragraph (A ®HA), (B),spogse’s family (within the meaning of
assets that will be used to fund thed" (C) of this section. See paragraplsection 267(c)(4)), are treated as owned

QDOT and the respective values of thédl)(l)(.ii)(Dg of this s%ecti.on.folr spec_:ial by the_ QDO'rI; solely for ]E)urposes of
assets. The written statement must alsg!€S In the case of principa d|§trlbu—determ|n|ng the number of partners or
indicate whether any exclusions undepons from a_QDOT, fluctuations in theshareholders in the e_ntlty_ and the
: ; : value of foreign real property held by aQDOT’s percentage voting interest or
paragraph (d)(1)(iv) of this section are . . . S
claimed. QDOT due to changes in valqe ofvalut_a in the corporation or capital inter-
: . foreign currency, and fluctuations in theest in the partnership, but not for the
_ (D) Disallowance of marital deduc- ¢air market value of assets held by thepurpose of determining the QDOT's pro
tion for substantial undervaluation of 5phOT, See paragraph (d)(1)(iv) of thisrata share of the assets of the entity.
QDOT property in certain situation®1)  gection for a special rule for personal (C) Interests in other entitiesinter-
If either— _ residences. If the fair market value, aests owned by the QDOT in other
(i) The bond or letter of credit secu-originally reported on the decedentsentities (such as an interest in a trust)
rity arrangement under paragraphestate tax return, of the assets passing are accorded treatment consistent with
(d)(@)(@®)(B) or (C) of this section is deemed to have passed to the QDOfthat described in paragraph (d)(1)(ii)(B)
chosen by the U.S. Trustee; or (determined without reduction for anyof this section.

(i) The QDOT property as originally indebtedness with respect to the assets) (D) Special rule for foreign real
reported on the decedent’s estate tais $2 million or less, but the fair market property. For purposes of this paragraph
return is valued at $2 million or lessvalue of the assets as finally determinedd)(1)(ii), if, on the last day of any
but, as finally determined for federalfor federal estate tax purposes is moréaxable year during the term of the
estate tax purposes, the QDOT propertthan $2 million, the U.S. Trustee has &QDOT (or the last day of the calendar
is determined to be in excess of $Zeasonable period of time (not exceedingear if the QDOT does not have a
million, then the marital deduction will sixty days after the conclusion of thetaxable year), the value of foreign real
be disallowed in its entirety for failure proceeding or other action resulting in gproperty owned by the QDOT exceeds
to comply with the requirements offinal determination of the value of the35 percent of the fair market value of
section 2056A if the value of the QDOTassets) to meet the requirements prehe trust assets due to: distributions of
property reported on the estate tax rescribed by paragraph (d)(1)@i))(A), (B), QDOT principal during that year; fluc-
turn is 50 percent or less of the amounbr (C) of this section. However, seetuations in the value of the foreign
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currency in the jurisdiction where theproperty or properties (i.e. address andnces, fixtures, decorative items and
real estate is located; or fluctuations irocation) for which the election is beingchina, that are not beyond the value
the fair market value of any assets heldnade. associated with normal household and
in the QDOT, then the QDOT will not (B) Security requirement.For pur- decorative use. Rare artwork, valuable
be treated as failing to meet the requireposes of determining the amount of thentiques, and automobiles of any kind or
ments of this paragraph (d)(1). Accord-bond or letter of credit required whenclass are not within the meaning of this
ingly, the QDOT will not cease to be aparagraph (d)(1)(i)(B) or (C) of this term.
QDOT within the meaning of section applies, the executor of the es- (F) Required statementlf one or
§ 20.2056A-5(b)(3) if, by the end oftate may elect to exclude, during theboth of the exclusions provided in para-
the taxable year (or the last day of theéerm of the QDOT, up to $600,000 ingraph (d)(1)(iv)(A) or (B) of this section
calendar year if the QDOT does notvalue attributable to real property (andare elected by the executor of the estate
have a taxable year) of the QDOTrelated furnishings) owned directly byand the personal residence is later sold
immediately following the year in which the QDOT that is used by, or held foror ceases to be used, or held for use as
the 35 percent limit was exceeded, théhe use of the surviving spouse as a personal residence, the U.S. Trustee
value of the foreign real property heldpersonal residence and that passes, ornsust file the statement that is required
by the QDOT does not exceed 35reated as passing, to the QDOT undeunder paragraph (d)(3) of this section at
percent of the fair market value of thesection 2056(d). The election may behe time and in the manner provided in
trust assets or, alternatively, the QDOTnade regardless of whether the regbaragraphs (d)(3)(ii) and (iii) of this
meets the requirements of either paraproperty is situated within or without section.
graph (d)(2)())(A), (B), or (C) of this the United States. The election is made (G) Cessation of useExcept as pro-
section on or before the close of thaby attaching to the estate tax return owided in this paragraph (d)(1)(iv)(G), if
succeeding year. which the QDOT election is made athe residence ceases to be used by, or
(iiiy Definition of finally determined. written statement claiming the exclusionheld for the use of, the spouse as a
For purposes of § 20.2056A-2(d)(1)()!f an election is not made on thepersonal residence of the spouse, or if
and (i), the fair market value of assetslecedent’s estate tax return, the electiothe residence is sold during the term of
will be treated as finally determined onmay be made, prospectively, at anyhe QDOT, the exclusions provided in
the earliest to occur of— time, during the term of the QDOT, by paragraphs (d)(1)(iv)(A) and (B) of this
(A) The entry of a decision, judg- attaching to the Form 706-QDT a writ-section cease to apply. However, if the
ment, decree, or other order by any€n Statement claiming the exclusion. Aesidence is sold, the exclusion contin-
court of competent jurisdiction that hasStatement may also be attached to thees to apply if, within 12 months of the
become final; Form 706-QDT that cancels a priordate of sale, the amount of the adjusted
_election of the personal residence exclusales price (as defined in section
ment made under section 7121 sion tha_t was made under this paral034(b)(1)) is reinvested to purchase a
(C) Any final disposition by ,the In- graph, either on the decedent’s estate taxew personal residence for the spouse.
ternal Revenue Service of a claim forreturn orona Form 706—QDT_. o If less than.the amount of the adjusted
refund: (C) Foreign real property limitation. sales price is reinvested, the amount of
’ , The special rules of this paragraphthe exclusion equals the amount rein-
(D) The issuance of an estate taxq)(1)(iv) do not apply for purposes ofvested in the new residence plus any
closing letter (Form L-154 or equiva-getermining whether more than 35 peramount previously allocated to a resi-
lent) if no claim for refund is filed; or cent of the QDOT assets consist oflence that continues to qualify for the
(E) The expiration of the period of foreign real property under paragraptexclusion, up to a total of $600,000. If
assessment. (d)(2)(ii) of this section. the QDOT ceases to qualify for all or
(iv) Special rules for personal resi- (D) Personal residencef-or purposes any portion of the initially claimed
dence and related personal effeetA) of this paragraph (d)(1)(iv), gersonal exclusions, paragraph (d)(1)(i) of this
Two million dollar threshold.For pur- residenceis either the principal resi- section, if applicable (determined as if
poses of determining whether the $aence of the surviving spouse within thehe portion of the exclusions disallowed
million threshold under paragraphsmeaning of section 1034 or one othehad not been initially claimed by the
(d)(2)(i) and (ii) of this section has beenresidence of the surviving spouse. IMQDOT), must be complied with no later
exceeded, the executor of the estate mayrder to be used by or held for the usehan 120 days after the effective date of
elect to exclude up to $600,000 in valueof the spouse as a personal residencthe cessation. In addition, if a residence
attributable to real property (and relatedhe residence must be available at akkeases to be used by, or held for the use
furnishings) owned directly by thetimes for use by the surviving spouseof the spouse as a personal residence of
QDOT that is used by, or held for theThe residence may not be rented tdhe spouse or if the personal residence is
use of the surviving spouse as a peranother party, even when not occupiedold during the term of the QDOT, the
sonal residence and that passes, or s/ the spouse. A personal residence magyersonal residence exclusion may be
treated as passing, to the QDOT undenclude appurtenant structures used bgllocated to another residence that is
section 2056(d). The election may behe surviving spouse for residential purheld in either the same QDOT or in
made regardless of whether the regboses and adjacent land not in excess aihother QDOT that is established for the
property is situated within or without that which is reasonably appropriate forsurviving spouse, if the other residence
the United States. The election is madeesidential purposes (taking into accoungualifies as being used by, or held for
by attaching to the estate tax return orthe residence’s size and location). the use of the spouse as a personal
which the QDOT election is made a (E) Related furnishingsThe termre- residence. The trustee may allocate up
written statement claiming the exclusionlated furnishings means furniture and to $600,000 to the new personal resi-
The statement must clearly identify thecommonly included items such as applidence (less the amount previously allo-
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cated to a residence that continues tproperty on the last day of the taxablerice (as defined in section 1034(b)(1)),
qualify for the exclusion) even if the year (or the last day of the calendar yeathe extent to which the amount of the
entire $600,000 exclusion was not previif the QDOT has no taxable year), andadjusted sales price has been or will be
ously utilized with respect to the origi- the QDOT does not satisfy the requireused to purchase a new personal resi-
nal personal residence(s). ments of paragraph (d)(1)(A), (B), (C)dence and, if not timely reinvested, the
(v) Anti-abuse rule. Regardless of or (d)(4) of this section by employing asteps that will or have been taken to
whether the QDOT designates a bank dsank as trustee or providing securitycomply with paragraph (d)(1)(i) of this
the U.S. Trustee under paragraph (i) Time and manner of filingThe section, if applicable; and
(d)(Q)()(A) of this section (or otherwise written statement, containing the infor- (D) If the personal residence ceases
complies with paragraph (d)(1)(i)(A) of mation described in paragraph (d)(3)(iii)to be used, or held for use, as a personal
this section by naming a foreign bankof this section, is to be filed for the residence by the surviving spouse during
with a United States branch as a trustetaxable year of the QDOT (calendarthe taxable year (or during the calendar
to serve with the U.S. Trustee), complieyear if the QDOT does not have ayear if the QDOT does not have a
with paragraph (d)(1)())(B) or (C) of taxable year) for which any of thetaxable year), the written statement must
this section, or is subject to and com-events or conditions requiring the filingdescribe the steps that will or have been
plies with the foreign real property of a statement under paragraph (d)(3)(idaken to comply with paragraph (d)(1)(i)
requirements of paragraph (d)(1)(ii) ofof this section have occurred or haveof this section, if applicable.
this section, the trust immediately ceasebeen satisfied. The written statement is (4) Request for alternate arrangement
to qualify as a QDOT if the trust to be submitted to the Internal Revenu®r waiver. If the Commissioner provides
utilizes any device or arrangement thaService by filing a Form 706—QDT, with guidance published in the Internal Rev-
has, as a principal purpose, the avoidthe statement attached, no later thaanue Bulletin (see § 601.601(d)(2) of
ance of liability for the estate tax im- April 15th of the calendar year follow- this chapter) pursuant to which a testa-
posed under section 2056A(b)(1), or theng the calendar year in which or withtor, executor, or the U.S. Trustee may
prevention of the collection of the tax.which the taxable year of the QDOTadopt an alternate plan or arrangement
For example, the trust may becomends (or by April 15th of the following to assure collection of the section 2056A
subject to this paragraph (d)(1)(v) if theyear if the QDOT has no taxable year)gestate tax, and if the alternate plan or
U.S. Trustee that is selected is a domeanless an extension of time is obtaineérrangement is adopted in accordance
tic corporation established with insub-under 8§ 20.2056A-11(a). The Formwith the published guidance, then the
stantial capitalization by the surviving 706—QDT, with attached statement, musPDOT will be treated, subject to para-
spouse or members of the spousebe filed regardless of whether the Formgraph (d)(1)(v) of this section, as meet-
family. 706—QDT is otherwise required to being the requirements of paragraph (d)(1)
(2) Individual trustees.If the U.S. filed under the provisions of this chap-of this section. Until this guidance is
Trustee is an individual United Stateder. Failure to file timely the statementpublished in the Internal Revenue Bulle-
citizen, the individual must have a taxmay subject the QDOT to the rules oftin (see 8§ 601.601(d)(2) of this chapter),

home (as defined in section 911(d)(3)paragraph (d)(1)(v) of this section. taxpayers may submit a request for a

in the United States. (iii) Contents of statementhe writ- private letter ruling for the approval of
(3) Annual reporting requirements ten statement must contain the followingan alternate plan or arrangement pro-

(i) In general. The U.S. Trustee mustinformation— posed to be adopted to assure collection

file a written statement described in (A) The name, address, and taxpayeof the section 2056A estate tax in lieu
paragraph (d)(3)(iii) of this section, if identification number, if any, of the U.S. of the requirements prescribed in this

the QDOT satisfies any one of theTrustee and the QDOT; and paragraph (d)(4).
following criteria for the applicable re- (B) A list summarizing the assets (5) djustment of dollar threshold and
porting years— held by the QDOT, together with theexclusion. The Commissioner may in-

(A) The QDOT directly owns any fair market value of each listed QDOTcrease or decrease the dollar amounts
foreign real property on the last day ofasset, determined as of the last day akferred to in paragraph (d)(1)(i), (ii) or
its taxable year (or the last day of thethe taxable year (December 31 if thgiv) of this section in accordance with
calendar year if it has no taxable year)QDOT does not have a taxable year) foguidance published in the Internal Rev-
and the QDOT does not satisfy thewhich the written statement is filed. If enue Bulletin (see 8§ 601.601(d)(2) of
requirements of paragraph (d)(1)(i)(A),the look-through rule contained in parathis chapter).

(B), or (C) or (d)(4) of this section by graph (d)(1)(ii)(B) of this section ap- (6) Effective date and special rules.
employing a bank as trustee or providplies, then the partnership, corporation(i) This paragraph (d) is effective for
ing security; or trust or other entity must be identifiedestates of decedents dying after Febru-

(B) The personal residence previoushand the QDOT's pro rata share of theary 19, 1996.
subject to the exclusion under paragrapforeign real property and other assets (ii) Special rule in the case of incom-
(d)(2)(iv) of this section is sold, or that owned by that entity must be listed onpetency. A revocable trust or a trust
personal residence ceases to be used, the statement as if directly owned by thereated under the terms of a will is
held for use, as a personal residenc€DOT; and deemed to meet the governing instru-
during the taxable year (or during the (C) If a personal residence previouslyment requirements of this paragraph (d)
calendar year if the QDOT does notsubject to the exclusion under paragraphotwithstanding that the requirements
have a taxable year); or (d)(1)(iv) of this section is sold during are not contained in the governing in-

(C) After the application of the look- the taxable year (or during the calendastrument (or otherwise incorporated by
through rule contained in paragraphyear if the QDOT does not have areference) if the trust instrument (or
(d)(1)(ii)(B) of this section, the QDOT taxable year), the statement must prowill) was executed on or before Novem-
is treated as owning any foreign realide the date of sale, the adjusted saldser 20, 1995, and—
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(A) The testator or settlor dies after Par. 5. In § 602.101, paragraph (c) i®st on tax overpayments and interest on
February 19, 1996; amended by: tax underpayments. Under 8 6621(a)(1),
(B) The testator or settlor is, on No- the overpayment rate is the sum of the

vember 20, 1995, and at all times‘fr 1. Removing the following entry federal short-term rate plus 2 percentage

om the table:

thereafter, under a legal disability to points, except the rate for the portion of
amend the will or trust instrument; § 602.101 OMB Control numbers. a corporate overpayment of tax exceed-

(C) The will or trust instrument does e ing $10,000 for a taxable period is the
not provide the executor or the U.S. e sum of the federal short-term rate plus
Trustee with a power to amend the (©) 0.5 Oftat' percentjlge finln[t) for Igtefesslt
instrument in order to meet the require i computations made arer becember si,
ments of section 2056A; and ; vaEeRrep?éter?trif?e%Ctzli%ré Current oM 1994. Under § 6621(a)(2), the under-

payment rate is the sum of the federal

(D) The U.S. Trustee provides a writ-described control No. .
short-term rate plus 3 percentage points.

ten statement with the federal estate tax

return (Form 706 or 706NA) that the ooroor o Section 6621(c) provides that for pur-
trust is being administered (or will be ZO'ZOSEA_ZI(d) Ly 15:15_1443 poses of interest payable under § 6601
administered) so as to be in actual on any large corporate underpayment,

compliance with the requirements of this 2. Adding the following entry in nu- th€ _ underpayment  rate  under
paragraph (d) and will continue to bemerical order to the table to read as® 0621(8)(2) is determined by substitut-

administered so as to be in actual comfollows: Ing “5 perce_nta%e points” for “3 per-
pliance with this paragraph (d) for the centage points.” See § 6621(c) and
duration of the trust. This statementS 602.101 OMB Control numbers. § 301.6621-3 of the Regulations on

definition of a large corporate underpay-

ees. (©) *** rp
(i) Special rule in the case of cer- ment an.d for the rules for determining
tain irrevocable trusts.An irrevocable CFR part or section the applicable rate. Section 6621(c) and
trust is deemed to meet the governingvhere identified and ~ Current OMB 8 301.6621-3 are generally effective for
instrument requirements of this paradescribed control No, ~ Periods after December 31, 1990.
graph (d) notwithstanding that the re- r + . Section 6621(b)(1) provides that the
quirements are not contained in the,; 5956a_2 15451443 Secretary will determine the federal
governing instrument (or otherwise in-" N YLy T short-term rate for the first month in
corporated by reference) if the trust was each calendar quarter.
executed on or before November 20, . . Section 6621(b)(2)(A) provides that
1995, and: c Margaret I\;h:ner Rl(l:hRardson, the federal short-term rate determined
(A) The settlor dies after February ommissioner of Interna evenueur]der § 6621(b)(1) for any month ap-
19, 1996; Approved September 19, 1996. plies during the first calendar quarter
(B) The trust instrument does not beginning after such month.
provide the U.S. Trustee with a power Donald C. Lubick, Section 6621(b)(2)(B) provides that in
to amend the trust instrument in order to Acting Assistant Secretary determining the addition to tax under
meet the requirements of section 2056A; of the Treasury. 8§ 6654 for failure to pay estimated tax

and (Filed by the Office of the Federal Register onfOr any taxable year, the federal short-

(C) The U.S. Trustee provides a writ-November 27, 1996, 8:45 a.m., and published iferm rate th‘?‘t applies during the third
ten statement with the decedent’s federdfe issue of the Federal Register for November 2amonth following such taxable year also

estate tax return (Form 706 or 706NA) %6 61 F:R. 60551) applies during the first 15 days of the
that the trust is being administered in fourth month following such taxable
actual compliance with the requirements$Section 6621.— Determination of year.

of this paragraph (d) and will continuelnterest Rate Section 6621(b)(3) provides that the
to be administered so as to be in actualg cer 301 6621-1 Interest rate federal short-term rate for any mont_h is
compliance with this paragraph (d) for the federal short-term rate determined

the duration of the trust. This statement Interest rates; underpayments and during such month by the Secretary in
must be binding on all successor trustoverpayments. The rate of interest de- accordance with § 1274(d), rounded to

ees. termined under section 6621 of thethe nearest full percent (or, if a multiple
Code for the calendar quarter beginningf 1/2 of 1 percent, the rate is increased
§ 20.2056A-2T [Removed] October 1, 1996, will be 8 percent forto the next highest full percent).

_ _ overpayments, 9 percent for underpay- Notice 88-59, 1988—-1 C.B. 546, an-
Par. 3a. Section 20.2056A-2T is rements, and 11 percent for large corponounced that, in determining the quar-

moved. rate underpayments. The rate of interesgyly interest rates to be used for over-

paid on the portion of a corporatep, t d und ts of t
PART 602—0MB CONTROL NUM- - ; yments and underpaymenis or tax
BERS UNDER THE PAPERWORK Overpayment exceedmg $1O’000 is 6. nder § 6621, the Internal Revenue Ser-
REDUCTION ACT percent. vice will use the federal short-term rate
Rev. Rul. 96-61 based on daily compounding because
Par. 4. The authority citation for part V. Rul. 9= that rate is most consistent with § 6621
602 continues to read as follows: Section 6621 of the Internal Revenueavhich, pursuant to § 6622, is subject to
Authority: 26 U.S.C. 7805. Code establishes different rates for interdaily compounding.
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