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Plan Administrator

XYZ Corporation

234 N. Fairfield Street

Somewhere, Illinois 12345

Re:  XYZ Pension Plan
Dear Plan Administrator:

The United States Department of Labor (the “Department”) has responsibility for the administration and enforcement of Title I of the Employee Retirement Income Security Act of 1974, as amended (“ERISA”). Title I establishes standards governing the operation of employee benefit plans such as the XYZ 401(k) Plan, EIN 23-1234567, Plan Number 001, (the “Plan”).

Based on our review of the Plan’s recently filed Form 5500 Annual Return/Report, it appears that the Plan’s fiduciaries and other persons who handle plan assets may have failed to obtain a fidelity bond that meets the minimum requirements of the statute and the Secretary’s Temporary Regulations thereunder.   As you may know, ERISA §412 states, in pertinent part:

Every fiduciary of an employee benefit plan and every person who handles funds or other property of such plan (hereinafter in this section referred to as “plan official”) shall be bonded as provided in this section…

The amount of such bond shall be fixed at the beginning of each fiscal year of the plan.  Such amount shall be not less than 10 per centum of the amount of funds handled.  In no case shall such bond be less than $1,000 nor more than $500,000…

Such bond shall provide protection to the plan against loss by reason of acts of fraud or dishonesty on the part of the plan official, directly or through the connivance with others.  Any bond shall have as surety thereon a corporate surety company which is an acceptable surety on Federal bonds under authority granted by the Secretary of Treasury pursuant to sections 6 through 13 of title 6, United States Code.  Any bond shall be in a form or of a type approved by the Secretary, including individual bonds or schedule or blanket forms of bonds which cover a group or class… . [italics added]
For further information on ERISA §412, please refer to the statute [29 U.S.C. §1113].  For further clarification of ERISA §412, please reference the Secretary’s Temporary Regulations found at 29 C.F.R. §2580.412.  For a list of approved surety companies please refer to the Department of Treasury’s Listing of Approved Sureties (Department Circular 570) found at fms.treas.gov.  For additional guidance regarding this matter, please see the Department’s Field Assistance Bulletin 2008-04 dated November 25, 2008.

In our experience, many plan administrators who indicate on their Plan’s 5500 that no bond has been obtained have done so in error.  If the bonding question on your plan's Form 5500 was incorrectly answered, you should review your 5500 and file a corrected form.  If a bond is required, but has not been obtained, you should take immediate steps to bring the plan’s fiduciaries and those handling plan assets into compliance with ERISA §412.  We will be carefully reviewing the plan’s future Form 5500 filings to determine whether to open an investigation. 
If you have any questions, please direct them to my bonding project coordinators c/o Johnson.Olwen@dol.gov or write to the above address.  

Thank you in advance for your cooperation.  

Sincerely,

Marc I. Machiz

Regional Director

Philadelphia Regional Office
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