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SMALL BUSINESS INVESTMENT ACT OF 1958 |

(Public Law 85-699, as amended)

Sec. 101. SHORT TITLE

This Act may be cited as the "Small Business Investment Act of 1958".

Sec. 102. STATEMENT OF POLICY

It is declared to be the policy of the Congress and the purpose of this Act to improve and stimulate
the national economy in general and the small-business segment thereof in particular by establishing a
program to stimulate and supplement the flow of private equity capital and long~term loan funds which
small-business concerns need for the sound financing of their business operations and for their growth,
expansion, and modernization, and which are not available in adequate supply: Provided, however, That
this policy shall be carried out in such manner as to insure the maximum participation of private financing
sources.

at the provisions of this Act shall be so administered that any

It is the intention of the Congress th ) \
substantial increase of unemployment in any

financial assistance provided hereunder shall not result in a
area of the country.
It is the intention of the Congress that in the award of financial assistance under this Act, when

practicable, priority be accorded to small business concerns which lease or purchase equipment and
d in the United States and that small businiess concerns receiving such assistance

supplies which are produce v ‘
be encouraged to continue to lease or purchase such equipment and supplies.

Sec. 103. DEFINITIONS.

As used in this Act -—
(1)  theterm “Ad:riinistr‘atiqn” means the Small Businesé Administration;
_ @) the term "Administrator"' means the Administrator of the Small Bu’sine‘ss
Administration; : .
(3)  the terms “small business investment company”, ;fcompany”, anid "licénsee" mean a

company approved by the Administration to operate under the provisions of this Act and issted a license as
provided in section 301; : :

- C)) the term "State" includes the several States, the Territories and possessions of the
United States, the Commonwealth of Puerto Rico, and the District of Columbia;




desist order should not be issued. Any such order to show cause shall contain a statement of the matters of
fact and law asserted by the Administration and the legal authority and jurisdiction under which a hearing is
to be held, and shall set forth that a hearing will be held before the Administration at a time and place stated
in the order. If after hearing, or a waiver thereof, the Administration determines on the record that an order
revoking or suspending the license or a cease and desist order should issue, it shall promptly issue such
order, which shall include a statement of the findings of the Administration and the grounds and reasons
therefor and specify the effective date of the order, and shall cause the order to be served on the licensee

and any other person involved.

(d) The Administration may require by subpena [sic] the attendance and testimony of witnesses
and the production of all books, papers, and documents relating to the hearing from any place in the United
States. Witnesses summoned before the Administration shall be paid by the party at whose instance they
were called the same fees and mileage that are paid witnesses in the courts of the United States. In case of
disobedience to a subpena [sic], the Administration , O any paity to a proceeding before the

Administration, may invoke the aid of any court of the United States in requiring the attendance and
testimony of witnesses and the production of books, papers, and documents.

(e) An order issued by the Administration under this section shall be final and conclusive unless
within thirty days after the service thereof the licensee, or other person against whom an order is issued,
appeals to the United States court of appeals for the circuit in which such licensee has its principal place of
business by filing with the clerk of such court a petition praying that the Administration's order be set aside
or modified in the manner stated in the petition. After the expiration of such thirty days, a petition may be

 filed only by leave of court on a showing of reasonable grounds for failure to file the petition theretofore.
The clerk of the court shall immediately cause a copy of the petition to be delivered to the Administration,
and the Administration shall thereupon certify and file in the court a transcript of the record upon which the
order complained of was entered. If before such record is filed the Administration amends or sets aside its
order, in whole or in part, the petitioner may amend the petition within such time as the court may
determine, on notice to the Administration. The filing of a petition for review shall not of itself stay or
suspend the operation of the order of the Administration, but the court of appeals in its discretion may
restrain or suspend, in whole or in part, the operation of the order pending the final hearing and
determination of the petition. The court may affirm, modify, or set aside the order of the Administration. If
the court determines that the just and proper disposition of the case requires the taking of additional
evidence, the court shall order the Administration to reopen the hearing for the taking of such evidence, in
such manner and upon such terms and conditions as the court may deem proper. The Administration may
modify its findings as to the facts, or make new findings, by reason of the additional evidence so taken, and
it shall file ifs modified or new findings and the amendments, if any, of its order, with the record of such
additional evidence. No objection to an order of the Administration shall be consideréd by the court unless
such objection was urged before the Administration or, if it was not so urged, unless there were reasonable
grounds for failure to do so. The judgment and decree of the court affirming, modifying, or setting aside
any such order of the Administration shall be subject only to review by the Supréme Court of the United
States upon certification or certiorari as provided in section 1254 of title 28, United States Code.

® If any licensee or other person against which or against whom an order is issued under this
section fails to obey the order, the Administration may apply to the United States court of appeals, within
the circuit where the licensee has its principal place of business, for the enforcement of the order and shall
file a transcript of the record upon whichi the order complained of was entered. Upon the filing of the
application the court shall cause notice thereof to be served on the licensee or other person. The evidence
to be considered, the procedure to be followed, and the jurisdiction of the court shall be the same as is

proyidéd in subsection (e) for applications to set aside or modify orders.

EXAMINATIONS AND INVESTIGATIONS

(2) The Administration may make such investigations as it deeins necessary to determine




whether a licensee or any other person has engaged or is about to engage in any acts or practices which
constitute or will constitute a violation of any provision of this Act, or of any rule or regulation under this
Act, or of any order issued under this Act. The Administration shall permit any person to file with it a
statement in writing, under oath or otherwise as the Administration shall determine, as to all the facts and
circumstances concerning the matter to be investigated. For the purpose of any investigation, the
Administration is empowered to administer oaths and affirmations, subpena [sic] witnesses, compel their
attendance, take evidence, and require the production of any books, papers, and documents which are
relevant to the inquiry. Such attendance of witnesses and the production of any such records may be
required from any place in the United States. In case of contumacy by, or refusal to obey a subpena [sic]
issued to, any person, including a licensee, the Administration may invoke the aid of any court of the
United States within the jurisdiction of which such investigation or proceeding is carried on, or where such
person resides or carries on business, in requiring the attendance and testimony of witnesses and the
production of books, papers, and documents; and such court may issue an order requiring such person to
appear before the Administration, there to produce records, if so ordered, or to give testimony touching the
matter under investigation. Any failure to obey such order of the court may be punished by such court as a
contempt thereof. All process in any such case may be served in the judicial district whereof such person is

an inhabitant or wherever he may be found.

(b) Each small business investment company shall be subject to examinations made by direction
of the Investment Division of the Administration, which may be conducted with the assistance of a private
sector entity that has both the qualifications to conduct and expertise in conducting such examinations, and
the cost of such examinations, including the compensation of the examiners, may in the discretion of the
Administration be assessed against the company examined and when so assessed shall be paid by such
company. Fees collected under this subsection shall be deposited in the account for salaries and expenses

__of the Administration, and are authorized to be appropriated solely to cover the costs of examinations and
other program oversight activities. Every such company shall make such reports to the Administration at
such times and in such forr as the Administration may require; except that the Administration is authorized
to exempt from making such reports any such company which is registered under the Investment Comipany
Act of 1940 to the extent necessary to avoid duplication in reporting requirements.

(©) Each small business investment company shall be examined at least every two years in such
detail so as to determine whether or not—-—

ey it has engaged solely in lawful activities and those contemplated by this title;
2 it has engaged in prohibited conflicts of interest;

3) it has acquired or exercised illegal control of an assisted small business;

4) it has made investments in small businesses for not less than 1 year;

(5) it has invested more than 20 per centum of its capital in any individual small
business, if such restriction is applicable;

6) it has engaged in relending, foreign investments, or passive investments; or
(D it has charged an interest rate in excess of the maximum permitted by law:

Per_id_ed, That the Administration may waive the examination (A) for up to one additional year 1f, in its
discretion, it determines such a delay would be appropriate, based upon the amount of debentures being
issued by the company and its repayrment record, the prior operating experience of the company, the

contents and results of the last examination and the management expertise of the company, or (B) if it is a




company whose operations have been suspended while the company is involved in litigation or is in
receivership.

(d  VALUATIONS.—
() FREQUENCY OF VALUATIONS.—

{A) IN GENERAL.—Each licensee shall submit to the Administrator a written
valuation of the loans and investments of the licensee not less often than semiannually or otherwise upon
the request of the Administrator, except that any licensee with no leverage outstanding shall submit such
valuations annually, unless the Administrator determines otherwise.

(B)  MATERIAL ADVERSE CHANGES.—Not later than 30 days after the end

of a fiscal quarter of a licensee during which a material adverse change in the aggregate valuation of the

loans and investments or operations of the licensee occurs, the licensee shall notify the Administrator in
writing of the nature and extent of that change.

" (C)  INDEPENDENT CERTIFICATION.—

@) IN GENERAL.—Not less than once during each fiscal year, each
licensee shall submit to the Administrator the financial statements of the licensee, audited by an
independent certified public accountant approved by the Administrator.

(ii) AUDIT REQUIREMENTS.—Each audit conducted under clause (i)
shall include—

@ a review of the procedures and documentation used by the
licensee in preparing the valuations required by this section; and

‘ (I)  astatement by the independent certified public accountant that
such valuations were prepared in conformity with the valuation criteria applicable to the licensee
established in accordance with paragraph (2).

?) VALUATION CRITERIA.—Each valuation submitted under this subsection shall

be prepared by the licensee in accordance with valuation criteria, which shall—
(A)  be established or approved by the Administrator; and

(B)  include appropriate safeguards to ensure that the noncash asséts of a licensee
are not overvalued. ’

Sec. 311. INJUNCTIONS AND OTHER ORDERS

(a) Whenever, in the judgment of the Administration, a licensee or any other person has
engaged or is about to engage in any acts or practices which constitute or will constitute aviolation of any
provision of this Act, or of any rule of regulation under this Act, or of any order issued under this Act, the
Administration may make application to the proper district coutt of the United States or a United States
court of any place subject to the jurisdiction of the United States for an order enjoining such acts or
practices, or for an order enforcing compliance with such provision, rule, regulation, or order, and such
courts shall have jurisdiction of such actions and, upon a showing by the Administration that such licenses
or other person has engaged or is about to éngage in any such acts ot practices, a permaneént or temporary

injunction, restraining order, or other order; shall be granfed without bond.




§107.630

(2) The information submitted to you
must be certified by the president,
chief executive officer, treasurer; chief
financial officer; general partner; or
proprietor of the Portfolio Concern.

() For financial and valuation pur-
poses, you may accept a complete copy
of the Federal income tax return filed
by the Portfolic Concern (or its: propri-
etor) in lieu of finaricial statements,
but only if appropriate for the size and
type of the business involved. .

(49 The réquirements in this para-
graph (b) do not apply when you ac-
quire securities from an underwriter in
a public offering (see §107.825), In that
case, you must keep copies of all re-
ports furnished by the Portfolio Con-
cern to the holders of its securities. -

{c)’ Information required for examina-
tion purposes. You must obtain any in-
formation requested by SBA’s exam-
iners for the purpose of verifying the
certifications made by a Portfolio Con-
cerri under §107.610. In this regard, your
Financing d(')_cumént's must ' contain
provisions requiring the Portfolio Con-
cern: to give you and/or SBA’s exam-
iners access to its books and records

for such purpose.

REPORTING REQUIREMENTS FOR

.  LICENSEES
§107.630 Réquirement for Licensees to
file fin '(;ial statements with SBA
orm468). Eo ’

(Form4
Arinual filing of Form 468 For each
fiscal year, you must submit. to SBA fi-
nancial statements. and supplementary
information prepared on SBA Form 468.
You must file Form 468 on or before the
last day of the third month following
the end of your fiscal year, except for
the information required under para-
graph (e) of thissection, which must be
filed on or before.the last day of the
fifth month followirg the end of your
fiscal year, . . |
(1)’ Audit of Formi 468, The annual
Form 468 must be audited by an inde-
pendent publi¢ accountant’ acceptable
to SBA. : T
(2), Insurance requirement for public ac-
countant. Unless SBA approves other-
wise, your independent publit dccount-
. ant must carry at least $1,000,000 of Er-
rors, ard Omissions  insurance, or: be
self-insured and have'a net worth of at

Jleast $1,000,000.
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(b) Interim filings of Form 468. When
requested by SBA, you must file in-
terim réports on Form 468. SBA may
require you to file the entire form or
only certain statements and schedules.
You must fils such reports on or before
the last day of the month followirg the
end of the reporting period. If you have
an outstanding Leverage commitment
from SBA, see the filing requirements
in §107.1220, ) ’

(¢) Standards for preparation of Form
468. You rhust prepare SBA Form 468 in
accordance with- SBA’s Accounting
Standdrds and Financial Reporting Re-
quirements for Small Business Invest-
ment Companies, )

(d) Where to file Form 468. Submit all
filings of Form 468 to.the Investment
Division of SBA.:

(e} Reporting of economic Impact infor-
amation on Form 468 Your annual filing
of SBA Form 468 must include an as-
sessment of the economic impact of
each Financing, specifyirig the full-
time equivalent jobs created or re-
tained, and the impact of the Financ-
ing on: the revenues and profits of the
business and on taxes paid by the busi:
ress and its employees.

§107.640 Requiremént to file Portfolio
Financing = Reports (SBA  Form
1031). s

For each Financing of a Small Busi-
ness (excluding guarantees); you must
submit’ a- Portfolio F inancing Report
on SBA Form 1031 withiri 30 days of the
closing date.

§107.650 ‘Re‘quirément to report port:

folio valuations to SBA.

You must determine the value of
your Lpans and Investments in accord-
arice with §107.503. You must report
such valuations to SBA within 90 days
of the end of the fiscal year in the case
of "annual’ valuations, and “within 30 .
days following the close of other re-
porting periods. You must report mate-
rial ‘adverse changes in valuations at
least quarterly, within thirty days fol-

lowing the close of the quarter:
§107.660 . Other items r‘egu_ifed to be
filed by Licensee with ¢ BA.

(=) R’ej}p.r‘ts' fo ownérs. You must give
SBA ‘a copy of any report yéu furnish




§107.1170

the third party or have recourse
against the third party.

(2) A Financing that originally quali-
fied as a Venture Capjtal Financing
will continue to qualify (at its original
cost), even if you later must report it
on SBA Form 468 under either Assets
Acquired in Liquidation of Portfolio
Securities or Operating Concerns Ac¢-
quired.

[61 FR 3189, Jan. 31, 1996, as amended at 63
FR 5868, Feb. 5, 1998]

§107.1170 Maximutn amount of Par-
ticipating Securities for any Li-
censee;

The maximuin amount of Partici-
pating Securities you may have out-
standing at any time is 200 percent of
your Leverageable Capital. If you are a
Section 301(d) Licensée, the rmaximum
combined amount of Participating Se-
curities and Preferred ‘Securities you
may have outstanding at any time is
200 percent of your Leverageable Cap-
ital.

CONDITIONAL COMMITMENTS BY SBA To
RESERVE LEVERAGE FOR A LICENSEE

§107.1200 SBA’s ‘I_.eyériage commitment
to ‘a Licensee-“application proce-
dure, amourit, and term. i

(a) General. Under the. provisions. in

§§107.1200 through 107,1240, you may
apply for SBA’s conditicnal commit-
ment to reserve a‘specific amount and
type of Leverage for your future use.
You may then apply to draw down Le-
verage against the commitment:

(b) Applying for a Leverage commit-
ment. SBA' will notify you when' it is
dccepting requests: for Leévérage com-
mitments. Upon' réceipt of your re-
quest, SBA will send you a complete
application package, )

(c) Limitations on the amount of 4 Le-
verage commitment. The amount of a Le-
verage commitment must be a multiple
of $5,000. : -~

() Term of Leverage commitment.
"‘SBA's Leverage commitmeént will auto-
matically lapse on the expiration date
stated in the commitment letter: issued
to you by SBA. N

[61 FR 3189, Jan. 31, 1996, as amended at 63
FR 5868, Feb. 5, 1998] '
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§107.1210 Payment of leverage fee
upon receipt of commitment.

(&) Partial prepayment of leverage fee.
As a condition of SBA’s Leverage com-
mitment, and before you draw any Le-
verage under such commitment, you
must pay to SBA a non-refundable fee
equal to 1 percent of the face amount

s of the Debentures or Participating Se-

curities reserved under the commit-
ment. This amount represents a partial
prepayment of the 3 percent leverage
fee established under §107 1130(a).

(b) Automatic cancellation of commit-
ment. Unless you pay the fee required
under paragraph (a) of this section by
5:00 P.M. Eastern Time o1 the 30th cal-
endar day following the issuance of
SBA’s Leverage commitment, the com-
mitment will be automatically can-
celed.

[63 FR 5868, Feb. 5, 1998)

§107.1220 Requirement for Licensee to
file quarterly finarncial statements.

As long as any part of SBA’s Lever-
age comimitment is outstanding, you
must give SBA a Financial Statement
on SBA Form 468 (Short Form) as of
the close of each quarter of your fiscal
year (other than the fourth quarter,
which 'is covered by your annual filing
of- Form' 468 under §107.630(z)). You
must file this form within 30 days after
the close of the quarter. You will not
be eligible for & draiw if you are not in
compliance with this §107.1220,
[64 FR 70996, Dec. 20, 1999

§107.1230 Draw-dowris by  Licenseé
" under SBA’s Leverage commitment.
(8) Licensee’s authorization of SBA to
purchasg or gudrantee securities. By sub-
mitting 4 request for a draw against
SBA's Leverage commitment, you au-
thorize SBA, or any agent or trustee
SBA designates, to guarantee your De-
benture or: Participating Security and
to sell it with SBA’s guarantee, =
-(b) Limitations on ambunt of draw. Thé
armount of a draw must be a multiple of
$5,000.- SBA, in its discretion, may de-
termine a minimum dollar amount for
draws against SBA’s Leverage commit-
ments. Any such minimum amounts
will Be published in Natices in the FED-

ERAL REGISTER from’ time to tire:
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CHAPTER I--SMALL BUSINESS ADMINISTRATION
PART 107_SMALL BUSINESS INVESTMENT COMPANIES--Table of Contents
Subpart E Managing the Operations of a Licensee

Sec. 107.590 Licensee's requirement to maintain active operations.
e

{a) Activity test. You must conduct active operations, as determined
under this Sec. 107.590, as a condition of your license. You will be
considered active if:

(1) During the eighteen months preceding your most recent fiscal
year end, you made Financings totaling at least 20 percent of your
Regulatory Capital; or

[[Page 61]]

(2) Your idle funds did not exceed 20 percent of your total assets
(at cost) at your most recent fiscal year end.

(b) Permitted exceptions to activity requirements. You are
considered active if your failure to meet the requirements in paragraph
(a) of this section is the result of one or mére of the following
factors:

(1) Your excess idle funds are the result of the receipt, within the
previous nine months, of realized gains, repayments, additional capital
contributions, or Leverage.

(2) It is necessary for you to maintain excess idle funds to conduct
your operations because:

(i) Your unfunded commitments from investors are no more than 20
percent of your Regulatory Capital; and

(ii) You cannot receive additional Leverage, solely because SBA has
insufficient funds available.

(3} You have not made sufficient Financings because of a lack of
available funds, evidenced by Loans and Investments (at cost) equal to
at least 90 percent of your Combined Capital as of your most recent

fiscal year end.
(4) You have not made sufficient Financings solely because SBA has

restricted your ability to make investments. —

(c) Applicability of activity requirements. The activity ‘
requirements in paragraph (a) of this section do not apply if you have
filed a " ‘Wind-up Plan'’ approved by SBA. " 'Wind-up Plan'' means a plan |
that you prepare when you decide that you will no longer make any
Financings other than follow-on investments, and that you update
annually when you file your SBA Form 468. The plan must contain your
best estimates of the following:

(1) The remaining number of years you expect to operate.

(2) For each of your Loans and InveStments, the expected liquidation
date and anticipated proceeds.

(3) The timing of your repayment of obligations to SBA.

(4) The timing and amount of any planned reductions in your
Management Expenses.

' (d) Phase-in of activity requirements—-- (1) General rule. You must

neet the activity requirements in this Sec. 107.590 as of the end of

1ttp://frwebgate.access.gpo.gov/cgi-bin/ get-cfr.cgi 11/19/2010




your first full fiscal year beginning after January 31, 1996. Until
then, you will be considered active if you meet the activity
requirements in effect on January 30, 1996.

(2) Rule for new Licensees. If you received your license after
January 31, 1996, or if you received your license less than elighteen
months before the fiscal year end determined under paragraph (d) (1) of
this section, you must meet the activity requirements in this Sec.
107.590 as of the end of your second full fiscal year beginning after
the date you received your license.
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