Page 835

“(B) the term ‘assumed increase in the price index’
means—
“(i) 6.6 percent. in the case of fiscal year 1983,
“fiiy 7.2 percent, in the case of fiscal wear 1984,
and
“{iii) 6.6 percent, in the case of fiscal year 1985.

“(5) The amount of any survivor annuity which is
based on the service of any early retiree subject to this
anbgection shall be computed as if this aubsection had
not been enacted.

“(b) [Repealed. Pub. L. 98-270, title IL §201(c)(2), Apr.
18, 1984, 98 Stat. 158.]

“{e) For purposes of this section, the term ‘cost-of-
living increase nnder a Government retirement svstem’
means any inereasge nnder

“(1) section 8340(b) of title 5. United States Code:
““(2) section 826 of the Foreign Service Act of 1980

[22 T0.28.C. 4066]:

“*(3) the Central Intelligence Agency Act of 1964 for

Certain Employees (50 UL.2.C, 403 note):

“(4) section 1401a(b) of title 10, United States Code:
or

“(8) any other adjustment of any annunity under a
retirement system for Government officers or em-
ployees which the President determines, by Execu-
tive order, ie based on adjustments under any of the
provigions referred to in the preceding paragraph.™

COST-0F-LIVING ADJUSTMENT OF RETIRED PAY OR RE
TAINER PAY OF MEMEBERS AND FORMER MEMBERS OF
ARMED FORCES AND COMMISSIONED OFFICERS OF NA-
TIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION
AND PUBLIC HEALTH SBERVICE: EFFECTIVE DATE OF
AMENDMENT

See provisions of section §01(c) of Pub. L. #4-361, title
VIIL Julw 14, 1976, 90 Stat. 929, =et out as a note under
section 1401a of Title 10, Armed Forces.

§ 8341, Survivor annuities

{a) For the purpose of this section—
(1) “widow" means the surviving wife of an
employee or Memhber who—
(A) was married to him for at least 9
months immediately before his death: or
(B) ia the mother of issue by that mar-
riage:
(2) “widower” means the surviving husband
of an employee or Member who—
(A) was married to her for at least 9
months immediately before her death: or
(B) is the father of issue by that marriage;

(3) “dependent’”’. in the case of any child.
means that the employee or Member involved
wags, at the time of the employee or Member's
death, either living with or contributing to
the support of such child, as determined in ac-
cordance with such regulations as the Office of
Personnel Management shall preascribe: and

(4) “*child” means—

{A) an unmarried dependent child under 18
vears of age, Including (i) an adopted child,
and (ii) a stepchild but only if the stepchild
lived with the employee or Member in a reg-
ular parent-child relationship., and (iii) a
recognized natural child., and (iv) a child
who lived with and for whom a petition of
adoption was filed by an employee or Mem-
ber. and who iz adopted by the surviving
spouse of the employee or Member after his
death:

(B) such unmarried dependent child re-
gardless of age who 1s incapahble of aelf-aup-
port hecause of mental or physical disabllity
incurred hefore age 18: or
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(C) puch unmarried dependent child bhe-
tween 18 and 22 years of age who is a student
regularly pursuing a full-time course of
atudy or training in residence in a high
school, trade school, technical or vocational
institute. junior college. college, university.
or comparable recognized educational insti-
tution.

For the purpose of this paragraph and suhb-
section (e) of this section., a child whose 22nd
hirthday occuras before July 1 or after August
31 of a calendar year. and while he is regularly
pursuing such a course of study or training. is
deemed to have hecome 22 years of age on the
first day of July after that birthday. A child
who 18 a student i8 deemed not to have ceased
to bhe a student during an interim hbhetween
school years if the Interim is not more than 5
months and if he shows to the satisfaction of
the Office of Personnel Management that he
has a bona fide intention of continuing to pur-
ane a course of astudy or training in the same
or different sachool during the school semester
(or other period into which the achool year is
divided) immediately after the interim.

(h)(l) HExcept as provided in paragraph (2) of
this subsection, if an employvee or Member dies
after having retired under this subchapter and is
aurvived by a widow or widower. the widow or
widower is entitled to an annuity equal to 55
percent (or 5 percent if retired before October
11. 1962) of an annuity computed under section
8339(a)—(1), (). (p), (). (r), and (8) as may apply
with respect to the annuitant. or of such portion
thereof as may have been designated for this
purpose under section 8339(j)(1) of this title. un-
less the right to a survivor annuity was waived
under such section 8339(])(1) or. in the case of re-
marriage, the employvee or Member did not file
an election under section 8333(j) 5 C) or section
833911 2) of this title. as the case may he.

(2) If an annuitant—

{A) who retired hefore April 1. 1948; or
(B) who elected a reduced annuity provided
in paragraph (2) of section 8339(k) of this title:

dies and is survived by a widow or widower. the
widow or widower is entitled to an annuity in an
amount which would have been paid had the an-
nuitant been married to the widow or widower
at the time of retirement.

(3) A spouse acquired after retirement is enti-
tled to a survivor annuity under this subsection
only upon electing this annuity instead of any
other survivor henefit to which he may be enti-
tled under this subchapter or another retire-
ment system for Government employees. The
annuity of the widow or widower under this sub-
section commences on the day after the annu-
itant dies. This annuity and the right thereto
terminate on the last day of the month hefore
the widow or widower—

(A) dies: or
(B) except as provided in subsection (k). re-
marries hefore becoming 55 vears of age.

(4) Notwithatanding the preceding provisions
of this subsection. the annuity pawvable under
this subsection to the widow or widower of a re-
tired employee or Member may not exceed the
difference hetween—
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(A) the amount which would otherwise he
payahble to such widow or widower under this
aunhaection (determined without regard to any
walver or designation under section 8338(71(1)
of this title or a prior similar provision of
law), and

(B) the amount of the survivor annuity pay-
ahle to any former spouse of such emplovee or
Member under subsection (h) of this section.

() The annuity of a survivor named under sec-
tion 8339(k)(1) of this title ia 55 percent of the re-
duced ammuity of the retired employee or Mem-
her. The annuity of the survivor commences on
the day after the retired employvee or Member
dies. This annuity and the right thereto termi-
nate on the last day of the month bhefore the sur-
vivor dies.

(d) If an emplovee or Member dies after com-
pleting at least 18 months of civilian service. his
widow or widower is entitled to an annuity
equal to 556 percent of an annuity computed
under section 8339(a)—(f). (1). (n). (p). (). (r). and
(2 as may apply with respect to the employee or
Member. except that, in the computation of the
annuity under such section. the annuity of the
employee or Member ahall be at leaat the amall-
er of—

(1) 40 percent of his average pay: or

(2) the sum obtained under such section after
increasing his service of the type last per-
formed by the period elapsing hetween the
date of death and the date he would have be-
come 60 yvears of age.

Notwithstanding the preceding sentence., the an-
nuity pawyable under this =subsection to the
widow or widower of an employee or Member
may not exceed the difference hetween—

(A) the amount which would otherwise he
payahble to such widow or widower under this
subsection, and

(B) the amount of the survivor annuity pay-
ahble to any former spouse of such emplovee or
Member under subsection (h) of this section.

The annuity of the widow or widower com-
mences on the day after the employee or Mem-
her dies. This annuity and the right thereto ter-
minate on the last day of the month before the
widow or widower—

(i) dies: or

(11) except as provided in subsection (k). re-

marries before becoming 55 years of age.

(eyly For the purposes of this subsection.
“former spouse’’ Includes a former apouse who
was married to an employvee or Member for less
than 9 months and a former spouse of an em-
ployee or Member who completed less than 18
months of service covered by this subchapter.

(2) If an employee or Member dies affer com-
pleting at least 18 months of civilian service. or
an employvee or Member dies after retiring under
this subchapter. and is survived by a spouse or
a former spouse who ig the natural or adoptive
parent of a surviving child of the employee or
Member. that surviving child is entitled to an
annuity egual to the smallest of—

(A) 60 percent of the average pay of the em-
ployee or Member divided by the numhber of
children.

(B) $900: or
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(C) $2.700 divided by the number of children:

subject to section 8340 of this title. If the em-
ployee or Member is not survived by a spouse or
a former spouse who is the natural or adoptive
parent of a surviving child of the employee or
Member. that surviving child is entitled to an
annuity equal to the amallest of—

(i) 79 percent of the average pay of the em-
ploves or Member divided by the number of
children:

(1i) $1.080: or

(ii1) $3.240 divided by the number of children;

auhbject to section 8340 of thia title.

(3) The annuity of a child under thia auh-
chapter or under the Act of May 29, 1930. as
amended from and after February 28. 1948, com-
mences on the day after the employvee or Mem-
ber dies., or commences or resumes on the first
day of the month In which the child later he-
comes or again hecomes a student as described
by subsection (a)(3) of this asction, if any lump
sum paid is returned to the Fund. This annuity
and the right thereto terminate on the last day
of the month before the child—

{A) becomes 18 yveara of age unless he is then
a student as described or incapable of self-sup-
port:

(B) becomes capable of self-support after he-
coming 18 wears of age unless he is then such
a student:

(C) becomes 22 years of age if he is then such
a sbudent and capable of self-support:

(D) ceases to be such a student after bhecom-
ing 18 years of age unlesa he is then incapable
of self-support: or

(E) dies or marries:

whichever first occurs. On the death of the sur-
viving spouse or former spouse or termination of
the annuity of a child. the ammuity of any other
child or children shall be recomputed and paid
as though the spouse. former spouse, or child
had not survived the employee or Member.

(4) If the annuity of a child under this suhb-
chapter terminates under paragraph (3)(H) bhe-
cauge of marriage. then. if such marriage ends.
such annuity shall resume on the firat day of the
month in which it ends. but only if—

(A) any lump sum paid is returned to the

Fund: and

(B) that individual is not otherwise ineli-
gible for such annuity.

(f) If a Member heretofore or hereafter sepa-
rated from the service with title to deferred an-
nuity from the Fund hereafter dies before hawv-
ing established a valid claim for annuity and is
survived by a spouse to whom married at the
date of separation. the surviving spouse—

(1) is entitled to an annuity equal to 55 per-
cent of the deferred annuity of the Member
commencing on the day after the Member dies
and terminating on the last day of the month
hefore the surviving spouse dies or remarries;
or

(2) may elect to receive the lump-sum credit
instead of annuity if the spouse iz the individ-
unal who would be entitled to the lump-sum
credit and files application therefor with the
Office before the award of the annuity.

Notwithstanding the preceding sentence, an an-
nuity pavable under this subsection to the sur-
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viving spouse of a Member may not exceed the
difference between—

(A) the annuity which would otherwize he
payable to such surviving spouse under this
subsection. and

(B) the amount of the survivor annuity payv-
ahle to any former spouse of such Member
under suhsection (h) of this section.

(g) In the case of a surviving spouse whose an-
nuity under this section is terminated because
of remarriage hefore becoming 55 yvears of age.
annuity at the same rate shall be restored com-
mencing on the day the remarriage is dissolved
by death. ammulment. or divorce. if—

(1) the surviving spouse elects to receive this
annuity inatead of a survivor henefit to which
he may be entitled. under this subchapter or
another retirement system for Government
employees. by reason of the remarriage: and

(2) any lump sum paid on termination of the
annuity is returned to the Fund.

(hi(1) Bubject to paragraphs (2) through (5 of
this subsection. a former spouse of a deceased
employee, Member, annuitant, or former Mem-
her who was separated from the service with
title to a deferred annuity under section 8338(h)
of this title is entitled to a survivor annuity
under this subsection. if and to the extent ex-
pressly provided for in an election under section
8339(71)(3) of this title. or in the terms of any de-
cree of divorce or annulment or any court order
or court-approved property settlement agree-
ment incident to such decree.

(2)(A) The annuity payable to a former spouse
under this subsection may not exceed the dif-
ference betwesen—

(i) the amount applicable in the case of such
former spouse. as determined under subpara-
zraph ( B) of this paragraph. and

(11) the amount of any annuity payahle
under this subsection to any other former
apouse of the employee, Member, or annuitant.
hased on an election previously made under
acction 8339(7)(3) of this title. or a court order
previously issued.

(B) The applicable amount. for purposes of
subparagraph (A)(1) of this paragraph in the cage
of a former spouse, is the amount which would
be applicable—

(i) under subhsection ()4 A) of this section
in the cage of a widow or widower, if the de-
ceased was an emplovee or Member who died
after retirement:

(i1) under subparagraph (A) of subsection (d)
of thia section in the cage of a widow or wid-
ower. 1f the deceased was an emplovee or
Member described in the first sentence of such
aubsection: or

(iii) under subparagraph (A) of subsection (f)
of this section In the case of a =surviving
apouse, if the deceased was a Member de-
acribed in the first sentence of such =sub-
section.

(3) The commencement and termination of an
annuity payvable under this subsection shall he
governed by the terms of the applicable order,
decree. agreement. or election. as the case may
he, except that any such annuity—

(A) shall not commence before—
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(1) the day after the employvee. Member. or
annuitant dies. or

(11) the first day of the second month be-
ginning after the date on which the Office
recelves written notice of the order, decree,
agreement. or election, as the case may bhe.
together with such additional information
or documentation as the Office may pre-
acribe,

whichever is later, and
(B) shall terminate—

(i) except as provided in subsection (k). in
the case of an annuity computed by ref-
erence to clanae (1) or (il) of paragraph (20 B)
of this subsection. no later than the last day
of the month before the former spouse re-
marries before becoming 55 years of age or
dies; or

{ii) in the case of an armmuity computed by
reference to clause (iii) of such paragraph.
no later than the last day of the month bhe-
fore the former spouse remarries or dies.

(4) For purposes of this subchapter. a modi-
fication in a decree. order. agreement. or elec-
tion referred to in paragraph (1) of this =sub-
aection shall not be effective—

(A) if such modification is made after the re-
tirement or death of the employvee or Member
concerned, and

(B) to the extent that such modification in-
volves an annuity under this subsection.

(5 For purposes of this subchapter. a decree,
order, agreement. or election referred to in para-
graph (1) of this subsection shall not he effec-
tive. In the case of a former spouse. to the ex-
tent that it 18 inconsistent with any joint des-
ignation or waiver previously executed with re-
spect to such former spouse under section
8339(71(1) of this title or a similar prior provision
of law.

(6) Any payment under this subsection to a
perzon bars recovery by any other person.

(7) As used in this subsection. “court” means
any court of any State. the District of Colum-
bia. the Commonwealth of Puerto Rico., Guam,
the Northern Mariana Islands. or the Virgin Is-
lands, and any Indian court.

(i) The requirement in subsections (a)1iA)
and (a)(2) A) of thia section that the surviving
spouse of an employee or Member have bheen
married to such employee or Member for at
least 9 months immediately before the employvee
or Member's death in order to qualify as the
widow or widower of such employvee or Member
shall be deemed satisfiled In any case iIn which
the emplovee or Member dies within the applica-
bhle 9-month period. if—

(1) the death of the employee or Member was
accidental: or

(2) the surviving spouze of such Individual
had been previously married to the individual
and subsequently divorced, and the aggregate
time married is at least 9 months.

(k)11 Subzections (b¥3)B)., (dxii), and
(hi3Bii) (to the extent that they provide for
termination of a survivor annunity because of a
remarriage bhefore age 55 shall not apply if the

180 in original. No subsec. () has been enacted.
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COMMISSION ON THE OPERATION OF THE SENATE
Pub, L. 84-252, Mar. 30, 1876, 90 Btat. 284, provided
that: “On and after the date of the enactment of the
joint resolution [Mar, 30, 1976], the provisions of section
8344 of title 5, United States Code., shall not apply to
any individual serving as a member of the Commission
on the Operation of the Benate,™

§ 8345, Payment of benefits; commencement, ter-
mination, and waiver of annuity

{a) HEach annuity iz stated as an annual
amount, one-twelfth of which. rounded to the
next lowest dollar. constitutes the monthly rate
payahle on the first business day of the month
after the month or other period for which it has
accrued.

(h¥1) Except as otherwise provided—

(A) an annuity of an employee or Member
commences on the firsat day of the month
after—

(1) geparation from the service; or
(ii) pay ceases and the service and age re-
quirements for title to annuity are met: and

(B) any other annuity payable from the
Fund commences on the first day of the month
after the occurrence of the event on which
payment thereof is baged.

(2) The annuity of—

(A) an emplovee Involuntarily separated
from gservice., except by removal for cause on
charges of misconduct or delinguency: and

(B) an employvee or Member retiring under
aection 8337 of this title due to a disability:

shall commence on the day after separation
from the =service or the day after pay ceases and
the service and age or disability requirements
for title to annuity are met.

{e) The annuity of a retired employves or Mem-
her terminates on the day death or other termi-
nating event provided by this subchapter occurs,
The annuity of a survivor terminates on the last
day of the month before death or other termi-
nating event occurs.

(d) An individual entitled to annuity from the
Fund may decline to accept all or any part of
the annuity by a walver signed and filed with
the Office of Personnel Management. The waiver
may be revoked in writing at any time. Pay-
ment of the annuity waived may not be made for
the period during which the waiver was in effect.

(e) Payment due a minor. or an individual
mentally incompetent or under other legal dis-
ahility. may be made to the person who is con-
atituted guardian or other fiduciary by the law
of the State of residence of the claimant or is
otherwize legally wvested with the care of the
claimant or his estate. If a guardian or other fi-
duciary of the individual under legal disability
has not bheen appointed under the law of the
State of residence of the clalmant. payiment
may he made to any person who, in the judg-
ment of the Office, ia responaible for the care of
the claimant, and the payment bara recovery by
any other person.

[(f) Repealed. Pub. L. 99-251, title III. §305(a),
Feh. 27, 1986. 100 Stat. 26.]

(g) The Office ghall prescribe regulations to
provide that the amount of any monthly annu-
ity payable under this section accruing for any
month and which 18 computed with regard to
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service that includes any service referred to in
aection 8332(h)6) performed by an individual
prior to January 1. 1969, ahall be reduced by the
portion of any benefits under any State retire-
ment saystem to which such individual is enti-
tled (or on proper application would he entitled)
for such month which is attributable to such
service performed by such individual before such
date.

(h) An individual entitled to an annuity from
the Fund may make allotments or assignments
of amounts from his annuity for such purposes
as the Office of Personnel Management in its
aole discretion considers appropriate.

(1)(1» No payment shall be made from the Fund
unless an application for henefits based on the
gervice of an employee or Member is received in
the Office of Personnel Management hefore the
one hundred and fifteenth anniversary of his
birth.

(2) Notwithstanding paragraph (1) of this suhb-
section. after the death of an employee. Mem-
ber. or annuitant. no benefit based on his service
shall be pald from the Fund unless an applica-
tion therefor is received in the Office of Person-
nel Management within 30 years after the death
or other event which gives rise to title to the
benefit.

(331 Payments under this subchapter which
would otherwise be made to an employee. Mem-
ber. or annuitant based on service of that indi-
vidual ghall be paid (in whole or in part) by the
Office to another person if and to the extent ex-
presaly provided for in the termsa of—

{A) any court decree of divorce., annulment.
or legal separation, or the terms of any court
order or court-approved property settlement
agreement ncident to any court decree of di-
vorce, annulment, or legal separation: or

(B) any court order or other similar process
in the nature of garnishment for the enforce-
ment of a judgment rendered against such em-
ployvee. Member. or annuitant. for physically.
sexually. or emotionally abusing a child.

In the event that the Office is served with more
than 1 decree. order. or other legal process with
respect to the same moneys due or payvable to
any individual. such moneyvs shall he awvallable
to satisfy such processes on a first-come. first-
served bagis, with any such process being sat-
igfied out of such moneys as remain after the
satisfaction of all such processes which have
heen previously served.

(2) Paragraph (1) shall only apply to payments
made by the Office under this subchapter after
the date of receipt in the Office of written notice
of such decree., order, other legal process, or
agreement. and such additional information and
documentation as the Office may prescribe.

(3) For the purpos=e of this subsection—

{A) the term “‘court’” means any court of any
State. the District of Columbia, the Common-
wealth of Puerto Rico, Guam. the Northern
Mariana Islands. or the Virgin Islands, and
any Indian court:

(B) the term ‘“‘judgment rendered for phys-
ically. sexually. or emotionally abusing a
child”’ means any legal c¢laim perfected
through a final enforceable judgment. which
claim is baged in whole or in part upon the
phyeical. sexual. or emotional abuse of a child.
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(D) ceases to be such a student after becom-
ing 18 wyears of age unless then incapable of
aself-support: or

(E) dies or marries:

whichever occurs first. On the death of the sur-
viving wife or husbhand. or former wife or hus-
hand. or termination of the annuity of a child.
the annunity of any other child or children shall
he recomputed and paid as though the wife or
husband. former wife or hushand. or child had
not survived the annuitant. employee, or Mem-
her. If the annuity of a child under this sub-
chapter terminates under subparagraph (E) he-
cause of marriage. then. if such marriage ends.
auch annuity shall resume on the first day of the
month in which it ends., but only if any lump
aum paid is returned to the Fund. and that indi-
vidual is not otherwise ineligible for such annu-
ity.

{Added Pub. L. 99-335, title I. §101l(a). June &,

1986, 100 Stat. 563: amended Pub. L. 99-556. title
I, §117(a)., Oct. 27, 1986. 100 Btat. 3134: Pub. L.

104-208. div. A, title I. §10L(D) [citle VI
§633(a)(2)], Sept. 30, 1996. 110 Stat. 3009-314.
3009-363.)

BREFERENCES IN THXT

The Bocial SBecurity Act, referred to in subsec, (a)(3),
im act Aug, 14, 1835, ch. 531, 49 Stat, 620, as amended.
Title II of the SBocial Security Act is classified gener-
all¥ to subchapter II (§401 et seq.) of chapter T of Title
42, The Public Health and Welfare, For complete classi-
fication of this Act to the Code, see section 1305 of Title
42 and Tables.

AMENDMENTS

1996—Subsec. (h). Pub. L. 104-208 inserted at end *'If
the annuity of a child under this subchapter terminates
under subparagraph (E) becanse of marriage. then, if
snch marriage ends. such annnity shall resume on the
firet daw of the month in which it ends, but only if any
lump sum paid is returned to the Fund, and that indi-
vidual is not otherwise ineligible for such annuity."”

19§6—Subsec, (a)2)., Pub, L. 99-536 inserted **(includ-
ing any adjustment baged on section §340)°,

EFFECTIVE DATE OF 1906 AMENDMENT

Amendment by Pub. L. 104-208 applicable with re-
spect to termination of marriage taking effect before,
on., or after Bept. 30, 18996, except that benefits are pay-
able only with respect to amounts aceruing for periods
beginning on first day of month beginning after the
later of termination of marriage or Sept. 30, 1986, see
section 101(f) [title VI, §633(b)] of Pub. L. 104-208, =et
out as a note under section 8341 of this title.

§ 8444, Rights of a named individual with an in-
surable interest

The annuity of a survivor named under section
8420(a) ia 55 percent of the reduced armmuity of
the retired employee or Member determined
under paragraph (2) of such section 84200(a). The
annuity of the survivor commences on the day
after the retired employee or Member dies. This
annuity and the right thereto terminate on the
laat day of the month before the survivor dies.

{Added Pub. L. 99-335. title I. §101(a). June 8.
1986, 100 Stat. 563.)

§ 8445, Rights of a former spouse

{a) Bubject to subsections (b) through (e). a
former aspouse of a deceased employee, Member,
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or annuitant (or of a former employvee or Mem-
her who dies after having separated from the
service with title to a deferred annuity under
section 8413 but hefore having established a
valid claim for annuity) is entitled to an annu-
ity under this section. if and to the extent ex-
presaly provided for in an election under section
8417(h). or in the termsa of any decree of divorce
or annulment or any court order or court-ap-
proved property settlement agreement incident
to such decree.

(h1(1l) The annuity payable to a former spouse
under this section may not exceed the difference
between—

{A) the amount applicable in the case of
auch former spouse, a8 determined under para-
graph (2); and

(B) the amount of any annuity payable
under this section to any other former spouse
of the employee, Member, or annuitant. or
former emplovee or Member, based on an elec-
tion previously made under section 8417(h). or
a court order previously issued or agreement
previously entered into as described in sub-
section (a).

(2) The applicable amount. for purposes of
paragraph (1){A) in the cazse of a former spouse,
i# the amount of the annuity which would he
payable under the provisions of section 8442 (in-
cluding subasection (f) of sauch section. but with-
out regard to subsection (h) of such section) if
auch former spouse were a widow or widower en-
titled to an annuity under such provisions based
on the pervice of the deceased employvee. Mem-
her. or annuitant. or former employvee or Mem-
her.

({¢) The commencement and termination of an
annuity payvable under this section shall be gov-
erned by the terma of the applicable order. de-
cree, agreement. or election. as the case may be.

xcept that any such annuity—
(1) shall not commence hefore—

{A) the day after the employee. Member,
or annuitant, or former employee or Mem-
ber, dies: or

(B) the first day of the second month be-
ginning after the date on which the Office
recelves written notice of the order, decree,
agreement. or election, as the case may be.
together with such additional information
or documentation as the Office may pre-
acribe;

whichever is later: and

(2) except as provided in subeection (h), shall
terminate no later than the last day of the
month before the former spouse remarries be-
fore hecoming 55 years of age or dies.

(d) For purposes of this chapter. a modifica-
tion in a decree. order. agreement. or election
referred to in subsection (a) shall not be effec-
tive—

(1) if such modification is made after the re-
tirement or death of the employee, Member, or
annuitant. or former employvee or Member,
concerned; and

(2) to the extent that such modification in-
volves an annuity under this section.

(e) For purposes of this chapter. a decree,
order, agreement. or election referred to in sub-
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section (a) shall not he effective. in the case of
a former spouse. to the extent that it is incon-
alstent with any joint walver previously exe-
cuted with respect to such former spouse under
section 8416(a).

(f1(1) Any amount under section 8442(h)1xA)
which would otherwise be payable to a widow or
widower based on the service of another individ-
ual shall be paid (in whole or in part) by the Of-
fice to a former apouse of such individual if and
to the extent expressly provided for in the terms
of a court decree of divorce, annulment. or legal
separation. or the terms of a court order or
court-approved property settlement incident to
any decree of divorce, annulment, or legal sepa-
ration.

(2) Paragraph (1) ghall apply only to paymenta
made by the Office after the date of receipt in
the Office of written notice of such decree,
order, or agreement. and such additional infor-
mation and documentation as the Office may
prescribe.

(g) Any payment under this section to a per-
#on bhars recovery by any other person.

(h)(1) Bubgmection (c)(2) (to the extent that it
provides for termination of a survivor annuity
hecause of a remarriage hefore age 55) shall not
apply if the former spouse was married for at
least 30 years to the individual on whose gervice
the survivor annuity is based.

{2y A remarriage described in paragraph (1)
ahall not be taken into account for purposes of
gectlon 8419(hi 1) B) or any other provision of
this chapter which the Office may by regulation
identify in order to carry out the purposes of
this subsection.

{Added Pub. L. 99-335. title I. §101(a). June B.
1986, 100 Stat. 564: amended Pub. L. 10561, title
V. §518(b)(2), Oct. 10, 1997, 111 Stat. 1308.)

AMENDMENTS

1907 —Subsec. (c)2). Pub. L. 105-61, §518(L) 2% B). sub-
shituted “‘except as provided in subsection (h), shall™
for *shall™.

Bnbaec, (h), Pub, L, 105-61, §518(bX 2} A). added subgec,
(h.

EFFECTIVE DATE OF 1907 AMENDMENT

Amendment by Pub. L. 105-61 applicable with respect
to remarriages occurring on or after Jan. 1, 1995, =ee
section 518(c) of Pub. L. 105-61, set out as a note under
section 8341 of this title,.

SUBCHAPTER V—DISABILITY BENEFITS
§ 8451. Disability retirement

(a)1 A An employee who completes at leaast
18 montha of civilian service creditable under
section 8411 and has become disabled shall be re-
tired on the employvee's own abplication or on
application by the employee’s agency.

{(B) For purposes of this subsection. an em-
ployee shall be considered disabled only if the
employee is found by the Office to be unahble, be-
caure of dimease or injury. to render useful and
efficient service in the employvee’s position.

(21 A) Notwithstanding paragraph (1), an em-
ployee shall not he eligihle for disability retire-
ment under this section if the employee has de-
clined a reasonable offer of reassignment to a
vacant position in the employvee’'s agency for
which the employvee is gualified if the position—

TITLE 5—CGOVERNMENT ORGANIZATION AND EMPLOYEES
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(i) ia at the game grade (or pay level) aa the
employee’s most recent grade (or payv level) or
higher:

{ii) is within the employvee’s commuting
area: and

{iii) is one in which the employee would he
able to render useful and efficient service.

(B) An employee who is applyving for disability
retirement under this subchapter shall be con-
sidered for reaspignment by the employvee’s
agency to a vacant position described In sub-
paragraph (A) in accordance with such proce-
dures as the Office shall by regulation prescribe.

(C) An employee 1a entitled to appeal to the
Merit Systems Protection Board under section
7701 any determination that the employee ia not
unahble. because of diseame or injury. to render
unseful and efficient service in a position to
which the employvee has declined reassignment
under this section.

(D)} For purposes of subparagraph (A), an em-
ployee of the United States Postal Service shall
not be considered gualified for a position if such
position is in a different craft or if reassignment
to such position would be inconsistent with the
terms of a collective-bargaining agreement cov-
ering the emplovee.

() A Member who completes at least 18
months of service as a Member and is found by
the Office to be disabled for useful and efficient
gervice as a Member because of disease or injury
shall be retired on the Member's own applica-
tion.

() An employee or Member retiring under this
section 18 entitled to an annuity computed
under section 8452,

{Added Pub. L. 99-335. title I. §101(a). June 6.
1986, 100 Stat. 565.)

§ 8452, Computation of disability annuity

(a)(1) A) FExcept as provided in paragraph (2).
or subsection (b). (c). or (d), the annuity of an
annuitant under this subchapter—

(i) for the period bheginning on the date on
which such annuity commences. or is restored
(a8 described in section 8455(b)(2) or (3)). and
ending at the end of the twelfth month begin-
ning on or after such date. shall be equal to 60
percent of the annuitant’s average pay: and

(i1) after the end of the period referred to in
clause (i), shall be egual to 40 percent of the
annuitant's average pay.

(B) An annuity computed
egraph—

(1) shall not., during any period referred to in
subparagraph (Axi). be adjusted under section
8462; but

(ii) shall, after the end of any period referred
to in subparagraph (A)i), be adjusted to re-
flect all adjustments made under section
8462(h) after the end of the period referred to
in subparagraph (A)i). whether the amount
actually payable to the annuitant under this
section in any month is determined under this
subsection or otherwise.

under this para-

(2)(A) For any month in which an annuitant is
entitled both to an anmnuity under this =sub-
chapter as computed under paragraph (1) and to
a disability insurance benefit under section 223
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(c) Payment due a minor. or an individual
mentally incompetent or under other legal dis-
ahility. may be made to the person who is con-
atituted guardian or other fiduciary by the law
of the State of residence of the claimant or is
otherwise legally wvested with the care of the
claimant or his estate. If a guardian or other fi-
duciary of the individual under legal disability
has not been appointed under the law of the
State of residence of the clalmant. payment
may bhe made to any person who. in the judg-
ment of the Office, ia responaible for the care of
the claimant, and the payment bars recovery by
any other person.

{Added Pub. L. 99-335. title I. §101(a). June B&.
1986, 100 Stat. 575.)

§ 8467, Court orders

(a) Payments under this chapter which would
otherwise be made to an employee. Member, or
annuitant (including an employee. Member., or
annuitant as defined in section 8331) based on
service of that individual shall be paild (in whole
or in part) by the Office or the Executive Direc-
tor. ag the cage may he. to another person if and
to the extent expressly provided for in the terms
of—

(1) any court decree of divorce, annulment.
or legal separation., or the terms of any court
order or court-approved property settlement
agreement incident to any court decree of di-
vorce, annulment. or legal separation: or

(2) any court order or other similar process
in the nature of garnishment for the enforce-
ment of a judgment rendered against such em-
ployee, Member. or annuitant, for physically.
asxually, or emotionally abuging a child.

In the event that the Office or the Executive Di-
rector, as the case may he, 18 perved with more
than 1 decree, order. or other legal process with
respect to the same moneys due or payable to
any individual, such moneys shall he available
to satisfy such processes on a first-come. first-
aerved bagis. with any such process being =sat-
iafied out of such moneys as remain after the
satisfaction of all such processes which have
heen previously served.

(h) Bubegection (a) shall apply only to pay-
ments made by the Office or the Executive Di-
rector under this chapter after the date on
which the Office or the Executive Director (as
the casge may be) receives written notice of auch
decree. order. other legal process, or agreement.
and such additional information and documenta-
tion as the Office or the Executive Director may
require.

() For the purpose of this section—

(1) the term “‘judgment rendered for phyvs-
ically., sexually. or emotionally abusing a
child” means any legal claim perfected
through a final enforceable judgment. which
claim is based in whole or in part upon the
physical. pexual. or emotional abuse of a. child.
whether or not that abuse is accompanied by
other actionahble wrongdoing. such as sexual

xploitation or gross negligence: and

(2) the term ‘“child” means an individual
under 18 yvears of age.

{Added Pub. L. 99-335. title I. §101(a). June 8.

1986, 100 Btat. 575 amended Pub. L. 103-358,
§2(h)(1)-(3). Oct. 14, 1994, 108 Stat. 3421.)
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AMENDMENTS

1994—Subeec. (a). Pub. L. 103-358, §2(b)1), amended
subsec. (a) generally. Prior to amendment, subsec. (a)
read as follows: “Pavments under this chapter which
would otherwise be made to an emplowvee., Member, or
annuitant (including an employee. Member. or annu-
itant as defined under section §331) based on the mervice
of that individual shall be paid (in wheole or in part) by
the Office or the Executive Director (as the case mav
be), to another person if and to the extent that the
terma of anv court decree of divorce, annulment, or
legal separation. or the terms of any court order or
court-approved property settlement agreement inci-
dent to any court decree of divorce, annulment, or legal
separation expresaly provide. Any pavment under this
subsection to a person bars recovery by anyv other per-
BOIL

Bubsec. (b). Pub. L. 103-358. § 2(b)2), inserted *“‘other
legal process,”’ after “order,”’.

Subsec. (¢). Pub. L. 103-358, §2(b)(3), added subsec. (c).

EFFECTIVE DATE OF 1884 AMENDMENT

Amendment by Pub. L. 103-358 effective Oct. 14, 1894,
and applicable with respect to any decree, order, or
other legal process, or notice of agreement received by
Office of Personnel Management or Execntive Director
of Federal Retirement Thrift Investment Board on or
after Oct. 14, 1994, see section 3 of Pub. L. 103-358, set
out as a note under section §345 of this title.

§ 8468, Annuities and pay on reemployment

(a) If an annuitant, except a dieability anmnu-
itant whose annuity is terminated hecause of
the annuitant's recovery or restoration of earn-
ing capacity. becomes emploved in an appoint-
ive or elective pogition., an amount equal to the
annuity allocable to the period of actual em-
ployment shall be deducted from the annuitant’s
pay. except for lump-sum leave payment pur-
poses under section 55%1. Unless the annuitant’'s
appointment is on an intermittent bagsis or is to
a position as a justice or judege (as defined by
asctlon 451 of title 28) or as an emplovee subject
to another retirement system for Government
employees., or unless the annuitant is serving as
Presgident. deductions for the Fund shall be
withheld from the annuitant’s pay under section
8422(a) and contributions under section 8423 shall
be made. The deductions and contributions re-
ferred to in the preceding provisions of this sub-
section shall be deposited in the Treasury of the
United States to the credit of the Fund. The an-
nuitant’s lump-sum credit may not he reduced
by annuity paid during the reemployment.

(13 A) If an annuitant subject to deductions
under the second sentence of subsection (a)
gerves on a full-time basis for at least 1 vear. or
on a part-time bagis for periods equivalent to at
least 1 year of full-time service. the annuitant’s
annuity on termination of reemployment shall
bhe increased by an annuity computed under sec-
tion 8415%(a) through (h) as may apply baged on
the period of reemployment and the bagic pay.
hefore deduction. averaged during the reemploy-
ment.

(B)il) If the annuitant is receiving a reduced
annuity as provided in section 8419. the increase
in annuity payable under subparagraph (A) is re-
duced by 10 percent and the survivor annuity or
combination of survivor annuities payable under
section 8442 or 8445 (or both) is Increased by 50
percent of the increase In annuity payable under
aubparagraph (A), unless, at the time of claim-
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Subpart B—Procedures for Proc-
essing Court Orders Affecting
Employee Annuities

REGULATORY STRUCTURE

§838.201 Purpose and scope.

(a) Thia subpart regulates the proce-
dures that the Office of Personnel Man-
agement will follow upon the receipt of
claims arising out of Btate court orders
directed at employee annuities under
CBSRS or FERS. OPM must comply
with qualifying court orders, decreea,
or court-approved property settlements
in connection with divorces, annul-
ments of marriages., or legal separa-
tions of employees or retirees that
award a portion of an employee annu-
ity to a former spouse.

(b) This subpart prescribes—

(1) The circumstances that must
occur hefore employves annuities are
available to matisfy a court order ac-
ceptable for processing: and

(2} The procedures that a former
spouse must follow when applyving for a
portion of an employee anhuity based
on a court order under section 8345(i) or
section 8467 of title 5. United BStates
Code.

()(1) Bubpart C of this part contains
the rules that a court order must sat-
iafy to bhe a court order acceptable for
processing to affect an employee annu-
itw.

(2) Bubpart F of this part contains
definitiona that OPM uses to determine
the effect on employee amnmuity of a
court order acceptbable for processing.

AVAILABILITY OF FUNDS

§838.211 Amounts subject to court or-
ders.

(a)(1) Employee annuities are auhject
to court orders acceptable for proc-
essing only if all of the conditions nec-
eszary for payment of the employee an-
nuity to the former employee have
been met, including. but not limited
to—

(i) SBeparation from a position in the
Federal service covered hy CBRS or
FERS under subpart B of part 831 of
this chapter or subpart A of part 842 of
this chapter. respectivel .
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(ii) Application for payment of the
emplovee annuity by the former em-
ployee: and

(iii) The former employee’s imme-
diate entitlement to an employee an-
nuity.

(2) Money held by an employing agen-
cy or OPM that may he payable at
some future date iz not awvailable for
payment under court orders directed at
employee annuities.

(3) OPM cannot pay a former spouge
a portion of an emplovee annuity he-
fore the employee annuity begina to ac-
crue.

(h) Payment to a former apouse under
a court order may not exceed the net
annuity.

() Waivers of employvese annuity pay-
ments under the terms of section
8345(d) or =ection 8465(a) of title 5,
United States Code. exclude the waived
portion of the annuity from awvail-
ahility for payment under a. court order
if such waivers are postmarked or re-
ceived hefore the date that OPM re-
ceives a court order acceptable for
processing.

APPLICATION AND PROCESSING
PROCEDURES

§838.221 Application requirements.

(a) A former spouse (personally or
through a representative) must apply
in writing to be eligible for a court-
awarded portion of an employvee annu-
ity. No special form is required.

() The application letter must he ac-
companied by—

(1) A certified copy of the court order
acceptable for processing that iz di-
rected at employee annuity:

2y A certification from the former
spouse or the former spouse’s rep-
regentative that the court order is cur-
rently in force and has not heen
amended, superasded, or set aside;

(3) Information sufficient for OPM to
identify the employee or retiree., such
a8 his or her full name, CSRS or FERS
claim number, date of hirth, and 2ocial
gecurity number:

(4) The current mailing addresa of the
former spouse: and

(2) If the employee has not retired
under CSR.S or FERS or died, the mail-
ing address of the employee.

204
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Subpart G—Procedures for Proc-
essing Court Orders Awarding
Former Spouse Survivor Annu-
ities

REGULATORY STRUCTURE

§838.701 Purpose and scope.

(a) Thias subpart regulates the proce-
dures that the Office of Personnel Man-
agement will follow upon the receipt of
claims arising out of Btate court orders
awarding former spouse survivor annu-
ities under CERE8 or FERS (including
the FER S bagic employee death benefit
as defined in §843.102 of this chapter).
OPM must comply with gualifying
court orders, decrees, or court-ap-
proved property settlements in connec-
tion with divorces, annulments of mar-
riages, or legal separations of employ-
ees or retirees that award former
gpouse survivor annnities.

() This subpart prescribes—

(1) The commencing and terminating
dates of former spouse survivor annu-
ities based on court orders acceptable
for procesging: and

(2} The procedures that a former
apouse must follow when applyving for a
former spouse survivor annuity based
on a court order under section 8341(h)
or section 8445 of title 5. United States
Code.

(c)(1) Subpart H of this part contains
the rulea that a court order must sat-
isfy to be a court order acceptahble for
processing to award a former spouse
survivor annuity.

(2 Bubpart I of this part contains
definitiona that OPM uses to determine
the effect of a court order in connec-
tion with a former spouse survivor an-
nuity.

[67 FR 335674, Julwy 29, 1982, ams amended at 58
TR 43403, Aug. 17, 1993]

LIMITATIONS ON SURVIVOR ANNUITIES

§838.711 Maximum former spouse sur-
vivor annuity.

(a) Under CSBRE. payvments under a
court order may not exceed the amount
provided in §831.641 of this chapter.

(h) Under FERS. payments under a
court order may not exceed amount
provided in §842.613 of this chapter plus
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the basic employee death henefit aa de-
fined in §843.102 of this chapter.

[57 FR 33574, Julwy 29, 1992, as amended at 58
'R 52882, Oct. 13, 1993]

APPLICATION AND PROCESSING
PROCEDURES

§838.721 Application requirements.

(a)(1) A former spouse (personally or
through a representative) must apply
in writing to be eligible for a former
gpouse survivor annuity based on a
court order acceptable for processing.
No apecial form is required to give
OPM notice of the court order.

(2) OPM may require an additional
application after the death of the em-
ployee. separated employee. or retiree.
This additional application will be on a.
form prescribed by OPM.

(b1} The application letter under
paragraph (a)(1l) of this asction muat he
accompanied hy—

(i) A certified copy of the court order:

(ii) A certification from the former
spouse or the former spouse’s rep-
regentative that the court order is cur-
rently in force and has not heen
amended. superseded. or set aside:

(1il) Inmformation sufficient for OPM
to identify the employee or retiree.
guch as his or her full name, CSRES or
FERS claim number, date of birth. and
social security number:

(iv) The current mailing address of
the former spouse:

(v) If the employee haa not retired or
died. the mailing address of the em-
ployee: and

(vi) A statement in the form pre-
gcribed by OPM certifvying—

(A) That the former spouse haz not
remarried before age 5b:

(B) That the former apouse will no-
tify OPM within 15 calendar days of the
occurrence of any remarriage hefore
age 55: and

(C) That the former spouse will he
personally liable for any overpayment
to him or her resulting from a remar-
riage before age 5.

(2) OPM may subsequently require re-
certification of the statements re-
guired by this paragraph.
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