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Subpart A—Preliminary Matters, Equal Opportunity Clause

tiop

§ 60-741.1 Purpose, applicability, and construction.

tiop

(a) Purpose. The purpose of this part is to set forth the standards for compliance with section 503 of the
Rehabilitation Act of 1973, as amended (29 U.S.C. 793), which requires Government contractors and
subcontractors to take affirmative action to employ and advance in employment qualified individuals with
disabilities.

(b) Applicability. This part applies to all Government contracts and subcontracts in excess of $10,000 for the
purchase, sale or use of personal property or nonpersonal services (including construction): Provided, That
subpart C of this part applies only as described in 860—741.40(a). Compliance by the contractor with the
provisions of this part will not necessarily determine its compliance with other statutes, and compliance with
other statutes will not necessarily determine its compliance with this part: Provided, That compliance shall
also satisfy the employment provisions of the Department of Labor's regulations implementing section 504 of
the Rehabilitation Act of 1973 (see 29 CFR 32.2(b)) when the contractor is also subject to those
requirements.

(c) Construction —(1) In general. Except as otherwise provided in this part, this part does not apply a lesser
standard than the standards applied under title | of the Americans with Disabilities Act of 1990 (42 U.S.C.
12101 et seq .), or the regulations issued by the Equal Employment Opportunity Commission pursuant to
that title (29 CFR part 1630). The Interpretive Guidance on Title | of the Americans with Disabilities Act set
out as an appendix to 29 CFR part 1630 issued pursuant to that title may be relied upon for guidance in
interpreting the parallel provisions of this part.

(2) Relationship to other laws. This part does not invalidate or limit the remedies, rights, and procedures
under any Federal law or the law of any State or political subdivision that provides greater or equal
protection for the rights of individuals with disabilities as compared to the protection afforded by this part. It
may be a defense to a charge of violation of this part that a challenged action is required or necessitated by
another Federal law or regulation, or that another Federal law or regulation prohibits an action (including the
provision of a particular reasonable accommodation) that would otherwise be required by this part.

8§ 60-741.2 Definitions.

tiop
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(a) Act means the Rehabilitation Act of 1973, Pub. L. 93-112 (29 U.S.C 706 and 793), as amended by sec.
111, Pub. L. 93-516; sec. 103(d)(2)(B), Pub. L. 99-506; sec. 9, Pub. L. 100-259; sec. 512, Pub. L. 101-336
; and secs. 102 and 505, Pub. L. 102-569.

(b) Equal opportunity clause means the contract provisions set forth in 860-741.5, “Equal opportunity
clause.”

(c) Secretary means the Secretary of Labor, United States Department of Labor, or his or her designee.

(d) Deputy Assistant Secretary means the Deputy Assistant Secretary for Federal Contract Compliance of
the United States Department of Labor, or his or her designee.

(e) Government means the Government of the United States of America.

(f) United States, as used herein, shall include the several States, the District of Columbia, the Virgin
Islands, the Commonwealth of Puerto Rico, Guam, American Samoa, the Commonwealth of the Northern
Mariana Islands, and Wake Island.

(9) Recruiting and training agency means any person who refers workers to any contractor, or who provides
or supervises apprenticeship or training for employment by any contractor.

(h) Contract means any Government contract or subcontract.

(i) Government contract means any agreement or modification thereof between any contracting agency and
any person for the purchase, sale or use of personal property or nonpersonal services (including
construction). The term Government contract does not include agreements in which the parties stand in the
relationship of employer and employee, and federally assisted contracts.

(1) Maodification means any alteration in the terms and conditions of a contract, including supplemental
agreements, amendments and extensions.

(2) Contracting agency means any department, agency, establishment or instrumentality of the United
States, including any wholly owned Government corporation, which enters into contracts.

(3) Person, as used in paragraphs (i) and (l) of this section, means any natural person, corporation,
partnership or joint venture, unincorporated association, State or local government, and any agency,
instrumentality, or subdivision of such a government.

(4) Nonpersonal services, as used in paragraphs (i) and (I) of this section, includes, but is not limited to, the
following: Utility, construction, transportation, research, insurance, and fund depository.

(5) Construction, as used in paragraphs (i) and (I) of this section, means the construction, rehabilitation,
alteration, conversion, extension, demolition, or repair of buildings, highways, or other changes or
improvements to real property, including facilities providing utility services. The term also includes the
supervision, inspection, and other on-site functions incidental to the actual construction.

(6) Personal property, as used in paragraphs (i) and (I) of this section, includes supplies and contracts for
the use of real property (such as lease arrangements), unless the contract for the use of real property itself
constitutes real property (such as easements).

() Contractor means, unless otherwise indicated, a prime contractor or subcontractor holding a contract in
excess of $10,000.

(k) Prime contractor means any person holding a contract in excess of $10,000, and, for the purposes of
subpart D of this part, “General Enforcement and Complaint Procedures,” includes any person who has held
a contract subject to the act.



(I) Subcontract means any agreement or arrangement between a contractor and any person (in which the
parties do not stand in the relationship of an employer and an employee):

(1) For the purchase, sale or use of personal property or nonpersonal services (including construction)
which, in whole or in part, is necessary to the performance of any one or more contracts; or

(2) Under which any portion of the contractor's obligation under any one or more contracts is performed,
undertaken, or assumed.

(m) Subcontractor means any person holding a subcontract in excess of $10,000 and, for the purposes of
subpart D of this part, “General Enforcement and Complaint Procedures,” any person who has held a
subcontract subject to the act.

(n)(1) Individual with a disability means any person who:

(i) Has a physical or mental impairment which substantially limits one or more of such person's major life
activities;

(ii) Has a record of such an impairment; or

(iii) Is regarded as having such an impairment.

(2) See §60-741.3 for exceptions to the definition in paragraph (n)(1) of this section.
(o) Physical or mental impairment means:

(1) Any physiological disorder, or condition, cosmetic disfigurement, or anatomical loss affecting one or more
of the following body systems: neurological, musculoskeletal, special sense organs, respiratory (including
speech organs), cardiovascular, reproductive, digestive, genito-urinary, hemic and lymphatic, skin, and
endocrine; or

(2) Any mental or psychological disorder, such as mental retardation, organic brain syndrome, emotional or
mental iliness, and specific learning disabilities.

(p) Major life activities means functions such as caring for oneself, performing manual tasks, walking,
seeing, hearing, speaking, breathing, learning, and working.

(q) Substantially limits —(1) The term substantially limits means:

(i) Unable to perform a major life activity that the average person in the general population can perform;* or
! People have a range of abilities with regard to many major life activities such as walking, lifting,
and bending, and a range of such abilities may be considered average. Thus, the term “average”
person in the general population does not indicate a need to determine a precise average ability,

but rather reflects that a range of abilities may be considered average.

(i) Significantly restricted as to the condition, manner or duration under which an individual can perform a
particular major life activity as compared to the condition, manner, or duration under which the average
person in the general population can perform that same major life activity.

(2) The following factors should be considered in determining whether an individual is substantially limited in
a major life activity:

(i) The nature and severity of the impairment;



(i) The duration or expected duration of the impairment; and

(iii) The permanent or long term impact, or the expected permanent or long term impact of or resulting from
the impairment.

(3) With respect to the major life activity of working—

(i) The term substantially limits means significantly restricted in the ability to perform either a class of jobs or
a broad range of jobs in various classes as compared to the average person having comparable training,
skills, and abilities. The inability to perform a single, particular job does not constitute a substantial limitation
in the major life activity of working.

(ii) In addition to the factors listed in paragraph (q)(2) of this section, the following factors may be considered
in determining whether an individual is substantially limited in the major life activity of working:

(A) The geographic area to which the individual has reasonable access;

(B) The job from which the individual has been disqualified because of an impairment, and the number and
types of jobs utilizing similar training, knowledge, skills or abilities, within that geographic area, from which
the individual is also disqualified because of the impairment (class of jobs); and/or

(C) The job from which the individual has been disqualified because of an impairment, and the number and
types of other jobs not utilizing similar training, knowledge, skills or abilities, within that geographic area,
from which the individual is also disqualified because of the impairment (broad range of jobs in various
classes).

(r) Has a record of such impairment means has a history of, or has been misclassified as having, a mental or
physical impairment that substantially limits one or more major life activities.

(s) Is regarded as having such an impairment means:

(1) Has a physical or mental impairment that does not substantially limit major life activities but is treated by
the contractor as constituting such limitation;

(2) Has a physical or mental impairment that substantially limits major life activities only as a result of the
attitudes of others toward such impairment; or

(3) Has none of the impairments defined in paragraph (0)(1) or (2) of this section, but is treated by the
contractor as having a substantially limiting impairment.

(t) Qualified individual with a disability means an individual with a disability who satisfies the requisite skill,
experience, education and other job-related requirements of the employment position such individual holds
or desires, and who, with or without reasonable accommodation, can perform the essential functions of such
position. (See §60-741.3 for exceptions to this definition.)

(u) Essential functions —(1) In general. The term essential functions means fundamental job duties of the
employment position the individual with a disability holds or desires. The term essential functions does not
include the marginal functions of the position.

(2) A job function may be considered essential for any of several reasons, including but not limited to the
following:

(i) The function may be essential because the reason the position exists is to perform that function;

(ii) The function may be essential because of the limited number of employees available among whom the
performance of that job function can be distributed; and/or



(iii) The function may be highly specialized so that the incumbent in the position is hired for his or her
expertise or ability to perform the particular function.

(3) Evidence of whether a particular function is essential includes, but is not limited to:

(i) The contractor's judgment as to which functions are essential;

(i) Written job descriptions prepared before advertising or interviewing applicants for the job;
(iii) The amount of time spent on the job performing the function;

(iv) The consequences of not requiring the incumbent to perform the function;

(v) The terms of a collective bargaining agreement;

(vi) The work experience of past incumbents in the job; and/or

(vii) The current work experience of incumbents in similar jobs.

(v) Reasonable accommodation —(1) The term reasonable accommodation means:

(i) Modifications or adjustments to a job application process that enable a qualified applicant with a disability
to be considered for the position such applicant desires;? or

2 A contractor's duty to provide a reasonable accommodation with respect to applicants with
disabilities is not limited to those who ultimately demonstrate that they are qualified to perform the
job in issue. Applicants with disabilities must be provided a reasonable accommodation with
respect to the application process if they are qualified with respect to that process (e.g., if they
present themselves at the correct location and time to fill out an application).

(i) Modifications or adjustments to the work environment, or to the manner or circumstances under which
the position held or desired is customarily performed, that enable a qualified individual with a disability to
perform the essential functions of that position; or

(iii) Modifications or adjustments that enable the contractor's employee with a disability to enjoy equal
benefits and privileges of employment as are enjoyed by the contractor's other similarly situated employees
without disabilities.

(2) Reasonable accommodation may include but is not limited to:

(i) Making existing facilities used by employees readily accessible to and usable by individuals with
disabilities; and

(i) Job restructuring; part-time or modified work schedules; reassignment to a vacant position; acquisition or
modifications of equipment or devices; appropriate adjustment or modifications of examinations, training
materials, or policies; the provision of qualified readers or interpreters; and other similar accommodations for
individuals with disabilities.

(3) To determine the appropriate reasonable accommodation it may be necessary for the contractor to
initiate an informal, interactive process with the qualified individual with a disability in need of the
accommodation.® This process should identify the precise limitations resulting from the disability and
potential reasonable accommodations that could overcome those limitations. (Appendix A of this part
provides guidance on a contractor's duty to provide reasonable accommodation.)



3 Contractors must engage in such an interactive process with an individual with disabilities
whether or not a reasonable accommodation ultimately is identified. Contractors must engage in
the interactive process because, until they have done so, they may be unable to determine
whether a reasonable accommodation exists that will result in the person being qualified.

(w) Undue hardship —(1) In general. Undue hardship means, with respect to the provision of an
accommodation, significant difficulty or expense incurred by the contractor, when considered in light of the
factors set forth in paragraph (w)(2) of this section.

(2) Factors to be considered. In determining whether an accommodation would impose an undue hardship
on the contractor, factors to be considered include:

(i) The nature and net cost of the accommodation needed, taking into consideration the availability of tax
credits and deductions, and/or outside funding;

(ii) The overall financial resources of the facility or facilities involved in the provision of the reasonable
accommodation, the number of persons employed at such facility, and the effect on expenses and
resources;

(iii) The overall financial resources of the contractor, the overall size of the business of the contractor with
respect to the number of its employees, and the number, type and location of its facilities;

(iv) The type of operation or operations of the contractor, including the composition, structure and functions
of the work force of such contractor, and the geographic separateness and administrative or fiscal
relationship of the facility or facilities in question to the contractor; and

(v) The impact of the accommodation upon the operation of the facility, including the impact on the ability of
other employees to perform their duties and the impact on the facility's ability to conduct business.

(x) Qualification standards means the personal and professional attributes including the skill, experience,
education, physical, medical, safety and other requirements established by the contractor as requirements
which an individual must meet in order to be eligible for the position held or desired.

(y) Direct threat means a significant risk of substantial harm to the health or safety of the individual or others
that cannot be eliminated or reduced by reasonable accommodation. The determination that an individual
with a disability poses a “direct threat” shall be based on an individualized assessment of the individual's
present ability to perform safely the essential functions of the job. This assessment shall be based on a
reasonable medical judgment that relies on the most current medical knowledge and/or on the best available
objective evidence. In determining whether an individual would pose a direct threat, the factors to be
considered include:

(1) The duration of the risk;

(2) The nature and severity of the potential harm;

(3) The likelihood that the potential harm will occur; and
(4) The imminence of the potential harm.

(z) Compliance evaluation means any one or combination of actions OFCCP may take to examine a Federal
contractor's or subcontractor's compliance with one or more of the requirements of Section 503 of the
Rehabilitation Act of 1973.

[61 FR 19350, May 1, 1996, as amended at 70 FR 36265, June 22, 2005]



§ 60-741.3 Exceptions to the definitions of “individual with a disability” and “qualified
individual with a disability.”

tiop

(a) Current illegal use of drugs —(1) In general. The terms individual with a disability and qualified individual
with a disability do not include individuals currently engaging in the illegal use of drugs, when the contractor
acts on the basis of such use.

(2) “Drug” defined. The term drug means a controlled substance, as defined in schedules | through V of
section 202 of the Controlled Substances Act (21 U.S.C. 812).

(3) “lllegal use of drugs” defined. The term illegal use of drugs means the use of drugs, the possession or
distribution of which is unlawful under the Controlled Substances Act, as updated pursuant to that act. Such
term does not include the use of a drug taken under supervision by a licensed health care professional, or
other uses authorized by the Controlled Substances Act or other provisions of Federal law.

(4) Construction. (i) Nothing in paragraph (a)(1) of this section shall be construed to exclude as an
“individual with a disability” or as a “qualified individual with a disability” an individual who:

(A) Has successfully completed a supervised drug rehabilitation program and is no longer engaging in the
illegal use of drugs, or has otherwise been rehabilitated successfully and is no longer engaging in the illegal
use of drugs;

(B) Is participating in a supervised rehabilitation program and is no longer engaging in such use; or
(C) Is erroneously regarded as engaging in such use, but is not engaging in such use.

(i) In order to be protected by section 503 and this part, an individual described in paragraph (a)(4)(i) of this
section must satisfy the requirements of the definition of qualified individual with a disability.

(5) Drug testing. 1t shall not be a violation of this part for the contractor to adopt or administer reasonable
policies or procedures, including but not limited to drug testing, designed to ensure that an individual
described in paragraphs (a)(4)(i)(A) and (B) of this section is no longer engaging in the illegal use of drugs.
(See §60-741.24(b)(1).)

(b) Alcoholics —(1) In general. The terms individual with a disability and qualified individual with a disability
do not include an individual who is an alcoholic whose current use of alcohol prevents such individual from
performing the essential functions of the employment position such individual holds or desires or whose
employment, by reason of such current alcohol abuse, would constitute a direct threat to property or to the
health or safety of the individual or others.

(2) Duty to provide reasonable accommodation. Nothing in paragraph (b)(1) of this section shall relieve the
contractor of its obligation to provide a reasonable accommodation for an individual described in paragraph
(b)(1) of this section when such an accommodation will enable the individual to perform the essential
functions of the employment position such individual holds or desires, or when the accommodation will
eliminate or reduce the direct threat to property or the health or safety of the individual or others posed by
such individual, provided that such individual satisfies the requisite skill, experience, education and other
job-related requirements of such position.

(c) Contagious disease or infection —(1) In general. The terms individual with a disability and qualified
individual with a disability do not include an individual who has a currently contagious disease or infection
and who, by reason of such disease or infection, would constitute a direct threat to the health or safety of the
individual or others or who, by reason of the currently contagious disease or infection, is unable to perform
the essential functions of the employment position such individual holds or desires.
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(2) Duty to provide reasonable accommodation. Nothing in paragraph (c)(1) of this section shall relieve the
contractor of its obligation to provide a reasonable accommodation for an individual described in paragraph
(c)(2) of this section when such an accommodation will enable the individual to perform the essential
functions of the employment position such individual holds or desires, or when the accommodation will
eliminate or reduce the direct threat to the health or safety of the individual or others posed by such
individual, provided that such individual satisfies the requisite skill, experience, education and other job-
related requirements of such position.

(d) Homosexuality or bisexuality. The term impairment as defined in this part does not include homosexuality
or bisexuality, and therefore the term individual with a disability as defined in this part does not include an
individual on the basis of homosexuality or bisexuality.

(e) Other conditions. The term individual with a disability does not include an individual on the basis of:

(1) Transvestism, transsexualism, pedophilia, exhibitionism, voyeurism, gender identity disorders not
resulting from physical impairments, or other sexual behavior disorders;

(2) Compulsive gambling, kleptomania, or pyromania; or
(3) Psychoactive substance use disorders resulting from current illegal use of drugs.

§ 60-741.4 Coverage and waivers.

top

(a) Coverage —(1) Contracts and subcontracts in excess of $10,000. Contracts and subcontracts in excess
of $10,000 are covered by this part. No contracting agency or contractor shall procure supplies or services in
less than usual quantities to avoid the applicability of the equal opportunity clause.

(2) Positions engaged in carrying out a contract. (i) With respect to the contractor's employment decisions
and practices occurring before October 29, 1992, this part applies only to employees who were employed in,
and applicants for, positions that were engaged in carrying out a Government contract; with respect to
employment decisions and practices occurring on or after October 29, 1992, this part applies to all of the
contractor's positions irrespective of whether the positions are or were engaged in carrying out a
Government contract. A position shall be considered to have been engaged in carrying out a contract if:

(A) The duties of the position included work that fulfilled a contractual obligation, or work that was necessary
to, or that facilitated, performance of the contract or a provision of the contract; or

(B) The cost or a portion of the cost of the position was allowable as a cost of the contract under the
principles set forth in the Federal Acquisition Regulation at 48 CFR Ch. 1, part 31: Provided, That a position
shall not be considered to have been covered by this part by virtue of this provision if the cost of the position
was not allocable in whole or in part as a direct cost to any Government contract, and only a de minimis
(less than 2%) portion of the cost of the position was allocable as an indirect cost to Government contracts,
considered as a group.

(i) Application. Where a contractor or a division or establishment of a contractor was devoted exclusively to
Government contract work, all positions within the contractor, division, or establishment shall be considered
to have been covered by this part. (Appendix D of this part provides guidance on positions engaged in
carrying out a contract.)

(3) Contracts and subcontracts for indefinite quantities. With respect to indefinite delivery-type contracts and
subcontracts (including, but not limited to, open end contracts, requirement-type contracts, Federal Supply
Schedule contracts, “call-type” contracts, and purchase notice agreements), the equal opportunity clause
shall be included unless the contracting agency has reason to believe that the amount to be ordered in any
year under such contract will not be in excess of $10,000. The applicability of the equal opportunity clause
shall be determined at the time of award for the first year, and annually thereafter for succeeding years, if
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any. Notwithstanding the above, the equal opportunity clause shall be applied to such contract whenever the
amount of a single order exceeds $10,000. Once the equal opportunity clause is determined to be
applicable, the contract shall continue to be subject to such clause for its duration, regardless of the
amounts ordered, or reasonably expected to be ordered in any year.

(4) Employment activities within the United States. This part applies only to employment activities within the
United States and not to employment activities abroad. The term employment activities within the United
States includes actual employment within the United States, and decisions of the contractor made within the
United States, pertaining to the contractor's applicants and employees who are within the United States,
regarding employment opportunities abroad (such as recruiting and hiring within the United States for
employment abroad, or transfer of persons employed in the United States to contractor establishments
abroad).

(5) Contracts with State or local governments. The requirements of the equal opportunity clause in any
contract or subcontract with a State or local government (or any agency, instrumentality or subdivision
thereof) shall not be applicable to any agency, instrumentality or subdivision of such government which does
not participate in work on or under the contract or subcontract.

(b) Waivers —(1) Specific contracts and classes of contracts. The Deputy Assistant Secretary may waive
the application to any contract of the equal opportunity clause in whole or part when he or she deems that
special circumstances in the national interest so require. The Deputy Assistant Secretary may also grant
such waivers to groups or categories of contracts: where it is in the national interest; where it is found
impracticable to act upon each request individually; and where such waiver will substantially contribute to
convenience in administration of the act. When a waiver has been granted for any class of contracts, the
Deputy Assistant Secretary may withdraw the waiver for a specific contract or group of contracts to be
awarded, when in his or her judgment such action is necessary or appropriate to achieve the purposes of
the act. The withdrawal shall not apply to contracts awarded prior to the withdrawal, except that in
procurements entered into by formal advertising, or the various forms of restricted formal advertising, such
withdrawal shall not apply unless the withdrawal is made more than 10 calendar days before the date set for
the opening of the bids.

(2) National security. Any requirement set forth in the regulations of this part shall not apply to any contract
whenever the head of the contracting agency determines that such contract is essential to the national
security and that its award without complying with such requirements is necessary to the national security.
Upon making such a determination, the head of the contracting agency will notify the Deputy Assistant
Secretary in writing within 30 days.

(3) Facilities not connected with contracts. (i) Upon the written request of the contractor, the Deputy
Assistant Secretary may waive the requirements of the equal opportunity clause with respect to any of a
contractor's facilities if the Deputy Assistant Secretary finds that the contractor has demonstrated that:

(A) The facility is in all respects separate and distinct from activities of the contractor related to the
performance of a contract; and

(B) Such a waiver will not interfere with or impede the effectuation of the act.

(ii) The Deputy Assistant Secretary's findings as to whether the facility is separate and distinct in all respects
from activities of the contractor related to the performance of a contract shall include consideration of the
following factors:

(A) Whether any work at the facility directly or indirectly supports or contributes to the satisfaction of the
work performed on a Government contract;

(B) The extent to which the facility benefits, directly or indirectly, from a Government contract;

(C) Whether any costs associated with operating the facility are charged to a Government contract;



(D) Whether working at the facility is a prerequisite for advancement in job responsibility or pay, and the
extent to which employees at facilities connected to a Government contract are recruited for positions at the
facility;

(E) Whether employees or applicants for employment at the facility may perform work related to a
Government contract at another facility, and the extent to which employees at the facility are
interchangeable with employees at facilities connected to a Government contract; and

(F) Such other factors that the Deputy Assistant Secretary deems are necessary or appropriate for
considering whether the facility is in all respects separate and distinct from the activities of the contractor
related to the performance of a contract.

(iii) The Deputy Assistant Secretary's findings as to whether granting a waiver will interfere with or impede
the effectuation of the act shall include consideration of the following factors:

(A) Whether the waiver will be used as a subterfuge to circumvent the contractor's obligations under the act;

(B) The contractor's compliance with the act or any other Federal, State or local law requiring equal
opportunity for disabled persons;

(C) The impact of granting the waiver on OFCCP enforcement efforts; and

(D) Such other factors that the Deputy Assistant Secretary deems are necessary or appropriate for
considering whether the granting of the waiver would interfere with or impede the effectuation of the act.

(iv) A contractor granted a waiver under paragraph (b)(3) of this section shall:

(A) Promptly inform the Deputy Assistant Secretary of any changed circumstances not reflected in the
contractor's waiver request; and

(B) Permit the Deputy Assistant Secretary access during normal business hours to the contractor's places of
business for the purpose of investigating whether the facility granted a waiver meets the standards and
requirements of paragraph (b)(3) of this section, and for inspecting and copying such books and accounts
and records, including computerized records, and other material as may be relevant to the matter under
investigation.

(V)(A) A waiver granted under paragraph (b)(3) of this section shall terminate on one of the following dates,
whichever is earliest:

(1) Two years after the date the waiver was granted.

(2) When the facility performs any work that directly supports or contributes to the satisfaction of the work
performed on a Government contract.

(3) When the Deputy Assistant Secretary determines, based on information provided by the contractor
under this section or upon any other relevant information, that the facility does not meet the requirements of
paragraph (b)(3) of this section.

(B) When a waiver terminates in accordance with paragraph (b)(3)(v)(A) of this section the contractor shall
ensure that the facility complies with this part on the date of termination, except that compliance with §860—
741.40 through 60-741.45, if applicable, must be attained within 120 days of such termination.

(vi) False or fraudulent statements or representations made by a contractor under paragraph (b)(3) of this
section are prohibited and may subject the contractor to sanctions and penalties under this part and criminal
prosecution under 18 U.S.C. 1001.



[61 FR 19350, May 1, 1996, as amended at 65 FR 45179, July 20, 2000]

§ 60-741.5 Equal opportunity clause.

tiop

(a) Government contracts. Each contracting agency and each contractor shall include the following equal
opportunity clause in each of its covered Government contracts or subcontracts (and modifications,
renewals, or extensions thereof if not included in the original contract):

Equal Opportunity for Workers With Disabilities

1. The contractor will not discriminate against any employee or applicant for employment because
of physical or mental disability in regard to any position for which the employee or applicant for
employment is qualified. The contractor agrees to take affirmative action to employ, advance in
employment and otherwise treat qualified individuals with disabilities without discrimination based
on their physical or mental disability in all employment practices, including the following:

i. Recruitment, advertising, and job application procedures;

ii. Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff, termination, right of
return from layoff and rehiring;

iii. Rates of pay or any other form of compensation and changes in compensation;

iv. Job assignments, job classifications, organizational structures, position descriptions, lines of
progression, and seniority lists;

v. Leaves of absence, sick leave, or any other leave;

vi. Fringe benefits available by virtue of employment, whether or not administered by the
contractor;

vii. Selection and financial support for training, including apprenticeship, professional meetings,
conferences, and other related activities, and selection for leaves of absence to pursue training;

viii. Activities sponsored by the contractor including social or recreational programs; and
ix. Any other term, condition, or privilege of employment.

2. The contractor agrees to comply with the rules, regulations, and relevant orders of the
Secretary of Labor issued pursuant to the act.

3. In the event of the contractor's noncompliance with the requirements of this clause, actions for
noncompliance may be taken in accordance with the rules, regulations, and relevant orders of the
Secretary of Labor issued pursuant to the act.

4. The contractor agrees to post in conspicuous places, available to employees and applicants for
employment, notices in a form to be prescribed by the Deputy Assistant Secretary for Federal

Contract Compliance Programs, provided by or through the contracting officer. Such notices shall
state the rights of applicants and employees as well as the contractor's obligation under the law to
take affirmative action to employ and advance in employment qualified employees and applicants
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with disabilities. The contractor must ensure that applicants and employees with disabilities are
informed of the contents of the notice (e.g., the contractor may have the notice read to a visually
disabled individual, or may lower the posted notice so that it might be read by a person in a
wheelchair).

5. The contractor will notify each labor organization or representative of workers with which it has
a collective bargaining agreement or other contract understanding, that the contractor is bound by
the terms of section 503 of the Rehabilitation Act of 1973, as amended, and is committed to take
affirmative action to employ and advance in employment individuals with physical or mental
disabilities.

6. The contractor will include the provisions of this clause in every subcontract or purchase order
in excess of $10,000, unless exempted by the rules, regulations, or orders of the Secretary
issued pursuant to section 503 of the act, as amended, so that such provisions will be binding
upon each subcontractor or vendor. The contractor will take such action with respect to any
subcontract or purchase order as the Deputy Assistant Secretary for Federal Contract
Compliance Programs may direct to enforce such provisions, including action for noncompliance.

[End of Clause]

(b) Subcontracts. Each contractor shall include the equal opportunity clause in each of its subcontracts
subject to this part.

(c) Adaption of language. Such necessary changes in language may be made to the equal opportunity
clause as shall be appropriate to identify properly the parties and their undertakings.

(d) Inclusion of the equal opportunity clause in the contract. It is not necessary that the equal opportunity
clause be quoted verbatim in the contract. The clause may be made a part of the contract by citation to 41
CFR 60-741.5(a).

(e) Incorporation by operation of the act. By operation of the act, the equal opportunity clause shall be
considered to be a part of every contract and subcontract required by the act and the regulations in this part
to include such a clause, whether or not it is physically incorporated in such contract and whether or not
there is a written contract between the agency and the contractor.

(f) Duties of contracting agencies. Each contracting agency shall cooperate with the Deputy Assistant
Secretary and the Secretary in the performance of their responsibilities under the act. Such cooperation
shall include insuring that the equal opportunity clause is included in all covered Government contracts and
that contractors are fully informed of their obligations under the act and this part, providing the Deputy
Assistant Secretary with any information which comes to the agency's attention that a contractor is not in
compliance with the act or this part, responding to requests for information from the Deputy Assistant
Secretary, and taking such actions for noncompliance as are set forth in §60-741.66 as may be ordered by
the Secretary or the Deputy Assistant Secretary.

Subpart B—Discrimination Prohibited

tiop

§ 60-741.20 Covered employment activities.

tiop

The prohibition against discrimination in this part applies to the following employment activities:

(a) Recruitment, advertising, and job application procedures;
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(b) Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff, termination, right of return from
layoff, and rehiring;

(c) Rates of pay or any other form of compensation and changes in compensation;

(d) Job assignments, job classifications, organizational structures, position descriptions, lines of progression,
and seniority lists;

(e) Leaves of absence, sick leave, or any other leave;
(f) Fringe benefits available by virtue of employment, whether or not administered by the contractor;

(g) Selection and financial support for training, including apprenticeships, professional meetings,
conferences and other related activities, and selection for leaves of absence to pursue training;

(h) Activities sponsored by the contractor including social and recreational programs; and
(i) Any other term, condition, or privilege of employment.

8§ 60-741.21 Prohibitions.

L op
The term discrimination includes, but is not limited to, the acts described in this section and §60-741.23.

(a) Disparate treatment. It is unlawful for the contractor to deny an employment opportunity or benefit or
otherwise to discriminate against a qualified individual with a disability because of that individual's disability.

(b) Limiting, segregating and classifying. Unless otherwise permitted by this part, it is unlawful for the
contractor to limit, segregate, or classify a job applicant or employee in a way that adversely affects his or
her employment opportunities or status on the basis of disability. For example, the contractor may not
segregate qualified employees with disabilities into separate work areas or into separate lines of
advancement.

(c) Contractual or other arrangements —(1) In general. It is unlawful for the contractor to participate in a
contractual or other arrangement or relationship that has the effect of subjecting the contractor's own
qualified applicant or employee with a disability to the discrimination prohibited by this part.

(2) Contractual or other arrangement defined. The phrase contractual or other arrangement or relationship
includes, but is not limited to, a relationship with: an employment or referral agency; a labor organization,
including a collective bargaining agreement; an organization providing fringe benefits to an employee of the
contractor; or an organization providing training and apprenticeship programs.

(3) Application. This paragraph (c) applies to the contractor, with respect to its own applicants or employees,
whether the contractor offered the contract or initiated the relationship, or whether the contractor accepted
the contract or acceded to the relationship. The contractor is not liable for the actions of the other party or
parties to the contract which only affect that other party's employees or applicants.

(d) Standards, criteria or methods of administration. It is unlawful for the contractor to use standards, criteria,
or methods of administration, that are not job-related and consistent with business necessity, and that:

(1) Have the effect of discriminating on the basis of disability; or

(2) Perpetuate the discrimination of others who are subject to common administrative control.
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(e) Relationship or association with an individual with a disability. It is unlawful for the contractor to exclude
or deny equal jobs or benefits to, or otherwise discriminate against, a qualified individual because of the
known disability of an individual with whom the qualified individual is known to have a family, business,
social or other relationship or association.

(f) Not making reasonable accommodation. (1) It is unlawful for the contractor to fail to make reasonable
accommodation to the known physical or mental limitations of an otherwise qualified applicant or employee
with a disability, unless such contractor can demonstrate that the accommodation would impose an undue
hardship on the operation of its business.

(2) It is unlawful for the contractor to deny employment opportunities to an otherwise qualified job applicant
or employee with a disability based on the need of such contractor to make reasonable accommodation to
such an individual's physical or mental impairments.

(3) A qualified individual with a disability is not required to accept an accommodation, aid, service,
opportunity or benefit which such qualified individual chooses not to accept. However, if such individual
rejects a reasonable accommodation, aid, service, opportunity or benefit that is necessary to enable the
individual to perform the essential functions of the position held or desired, and cannot, as a result of that
rejection, perform the essential functions of the position, the individual will not be considered a qualified
individual with a disability.

(9) Qualification standards, tests and other selection criteria —(1) In general. 1t is unlawful for the contractor
to use qualification standards, employment tests or other selection criteria that screen out or tend to screen
out an individual with a disability or a class of individuals with disabilities, on the basis of disability, unless
the standard, test or other selection criterion, as used by the contractor, is shown to be job-related for the
position in question and is consistent with business necessity. Selection criteria that concern an essential
function may not be used to exclude an individual with a disability if that individual could satisfy the criteria
with provision of a reasonable accommodation. Selection criteria that exclude or tend to exclude an
individual with a disability or a class of individuals with disabilities because of disability but concern only
marginal functions of the job would not be consistent with business necessity. The contractor may not refuse
to hire an applicant with a disability because the applicant's disability prevents him or her from performing
marginal functions.

(2) The Uniform Guidelines on Employee Selection Procedures, 41 CFR part 60-3, do not apply to the
Rehabilitation Act and are similarly inapplicable to this part.

(h) Administration of tests. It is unlawful for the contractor to fail to select and administer tests concerning
employment in the most effective manner to ensure that, when a test is administered to a job applicant or
employee who has a disability that impairs sensory, manual, or speaking skills, the test results accurately
reflect the skills, aptitude, or whatever other factor of the applicant or employee that the test purports to
measure, rather than reflecting the impaired sensory, manual, or speaking skills of such employee or
applicant, except where such skills are the factors that the test purports to measure.

(i) Compensation. In offering employment or promotions to individuals with disabilities, it is unlawful for the
contractor to reduce the amount of compensation offered because of any income based upon a disability-
related pension or other disability-related benefit the applicant or employee receives from another source.

8§ 60-741.22 Direct threat defense.

tiop

The contractor may use as a qualification standard the requirement that an individual be able to perform the
essential functions of the position held or desired without posing a direct threat to the health or safety of the
individual or others in the workplace. (See 860-741.2(y) defining direct threat. )

§ 60-741.23 Medical examinations and inquiries.
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tiop

(a) Prohibited medical examinations or inquiries. Except as stated in paragraphs (b) and (c) of this section, it
is unlawful for the contractor to require a medical examination of an applicant or employee or to make
inquiries as to whether an applicant or employee is an individual with a disability or as to the nature or
severity of such disability.

(b) Permitted medical examinations and inquiries —(1) Acceptable pre-employment inquiry. The contractor
may make pre-employment inquiries into the ability of an applicant to perform job-related functions, and/or
may ask an applicant to describe or to demonstrate how, with or without reasonable accommodation, the
applicant will be able to perform job-related functions.

(2) Employment entrance examination. The contractor may require a medical examination (and/or inquiry)
after making an offer of employment to a job applicant and before the applicant begins his or her
employment duties, and may condition an offer of employment on the results of such examination (and/or
inquiry), if all entering employees in the same job category are subjected to such an examination (and/or
inquiry) regardless of disability.

(3) Examination of employees. The contractor may require a medical examination (and/or inquiry) of an
employee that is job-related and consistent with business necessity. The contractor may make inquiries into
the ability of an employee to perform job-related functions.

(4) Other acceptable examinations and inquiries. The contractor may conduct voluntary medical
examinations and activities, including voluntary medical histories, which are part of an employee health
program available to employees at the work site.

(5) Medical examinations conducted in accordance with paragraphs (b)(2) and (b)(4) of this section do not
have to be job-related and consistent with business necessity. However, if certain criteria are used to screen
out an applicant or applicants or an employee or employees with disabilities as a result of such examinations
or inquiries, the contractor must demonstrate that the exclusionary criteria are job-related and consistent
with business necessity, and that performance of the essential job functions cannot be accomplished with
reasonable accommodations as required in this part.

(c) Invitation to self-identify. The contractor shall invite the applicant to self-identify as an individual with a
disability as specified in §60-741.42.

(d) Confidentiality and use of medical information. (1) Information obtained under this section regarding the
medical condition or history of any applicant or employee shall be collected and maintained on separate
forms and in separate medical files and treated as a confidential medical record, except that:

(i) Supervisors and managers may be informed regarding necessary restrictions on the work or duties of the
applicant or employee and necessary accommodations;

(i) First aid and safety personnel may be informed, when appropriate, if the disability might require
emergency treatment; and

(iii) Government officials engaged in enforcing the laws administered by OFCCP, including this part, or
enforcing the Americans with Disabilities Act, shall be provided relevant information on request.

(2) Information obtained under this section regarding the medical condition or history of any applicant or
employee shall not be used for any purpose inconsistent with this part.

§ 60-741.24 Drugs and alcohol.

tiop
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(a) Specific activities permitted. The contractor:
(1) May prohibit the illegal use of drugs and the use of alcohol at the workplace by all employees;

(2) May require that employees not be under the influence of alcohol or be engaging in the illegal use of
drugs at the workplace;

(3) May require that all employees behave in conformance with the requirements established under the
Drug-Free Workplace Act of 1988 (41 U.S.C. 701 et seq. );

(4) May hold an employee who engages in the illegal use of drugs or who is an alcoholic to the same
qualification standards for employment or job performance and behavior to which the contractor holds its
other employees, even if any unsatisfactory performance or behavior is related to the employee's drug use
or alcoholism;

(5) May require that its employees employed in an industry subject to such regulations comply with the
standards established in the regulations (if any) of the Departments of Defense and Transportation, and of
the Nuclear Regulatory Commission, and other Federal agencies regarding alcohol and the illegal use of
drugs; and

(6) May require that employees employed in sensitive positions comply with the regulations (if any) of the
Departments of Defense and Transportation, and of the Nuclear Regulatory Commission, and other Federal
agencies that apply to employment in sensitive positions subject to such regulations.

(b) Drug testing —(1) General policy. For purposes of this part, a test to determine the illegal use of drugs is
not considered a medical examination. Thus, the administration of such drug tests by the contractor to its job
applicants or employees is not a violation of 860—741.23. Nothing in this part shall be construed to
encourage, prohibit, or authorize the contractor to conduct drug tests of job applicants or employees to
determine the illegal use of drugs or to make employment decisions based on such test results.

(2) Transportation employees. Nothing in this part shall be construed to encourage, prohibit, or authorize the
otherwise lawful exercise by contractors subject to the jurisdiction of the Department of Transportation of
authority to test employees in, and applicants for, positions involving safety-sensitive duties for the illegal
use of drugs or for on-duty impairment by alcohol; and remove from safety-sensitive positions persons who
test positive for illegal use of drugs or on-duty impairment by alcohol pursuant to paragraph (b)(1) of this
section.

(3) Any information regarding the medical condition or history of any employee or applicant obtained from a
test to determine the illegal use of drugs, except information regarding the illegal use of drugs, is subject to
the requirements of §860—741.23(b)(5) and (c).

§ 60-741.25 Health insurance, life insurance and other benefit plans.

tiop

(a) An insurer, hospital, or medical service company, health maintenance organization, or any agent or entity
that administers benefit plans, or similar organizations may underwrite risks, classify risks, or administer
such risks that are based on or not inconsistent with State law.

(b) The contractor may establish, sponsor, observe or administer the terms of a bona fide benefit plan that
are based on underwriting risks, classifying risks, or administering such risks that are based on or not
inconsistent with State law.

(c) The contractor may establish, sponsor, observe, or administer the terms of a bona fide benefit plan that
is not subject to State laws that regulate insurance.
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(d) The contractor may not deny a qualified individual with a disability equal access to insurance or subject a
qualified individual with a disability to different terms or conditions of insurance based on disability alone, if
the disability does not pose increased risks.

(e) The activities described in paragraphs (a), (b) and (c) of this section are permitted unless these activities
are used as a subterfuge to evade the purposes of this part.

Subpart C—Affirmative Action Program

tiop

§ 60-741.40 Applicability of the affirmative action program requirement.

tiop

(a) The requirements of this subpart apply to every Government contractor that has 50 or more employees
and a contract of $50,000 or more.

(b) Contractors described in paragraph (a) of this section shall, within 120 days of the commencement of a
contract, prepare and maintain an affirmative action program at each establishment. The affirmative action
program shall set forth the contractor's policies and procedures in accordance with this part. This program
may be integrated into or kept separate from other affirmative action programs.

(c) The affirmative action program shall be reviewed and updated annually.

(d) The contractor shall submit the affirmative action program within 30 days of a request from OFCCP,
unless the request provides for a different time. The contractor also shall make the affirmative action
program promptly available on-site upon OFCCP's request.

§ 60-741.41 Auvailability of affirmative action program.

top

The full affirmative action program shall be available to any employee or applicant for employment for
inspection upon request. The location and hours during which the program may be obtained shall be posted
at each establishment.

§ 60-741.42 Invitation to self-identify.

tiop

(a) The contractor shall, after making an offer of employment to a job applicant and before the applicant
begins his or her employment duties, invite the applicant to inform the contractor whether the applicant
believes that he or she may be covered by the act and wishes to benefit under the affirmative action
program. The contractor may invite self-identification prior to making a job offer only when:

(1) The invitation is made when the contractor actually is undertaking affirmative action for individuals with
disabilities at the pre-offer stage; or

(2) The invitation is made pursuant to a Federal, state or local law requiring affirmative action for individuals
with disabilities.

(b) The invitation referenced in paragraph (a) of this section shall state that a request to benefit under the
affirmative action program may be made immediately and/or at any time in the future. The invitation also
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shall summarize the relevant portions of the act and the contractor's affirmative action program.
Furthermore, the invitation shall state that the information is being requested on a voluntary basis, that it will
be kept confidential, that refusal to provide it will not subject the applicant to any adverse treatment, and that
it will not be used in a manner inconsistent with the act. If an applicant so identifies himself or herself, the
contractor should also seek the advice of the applicant regarding proper placement and appropriate
accommodation, after a job offer has been extended. The contractor also may make such inquiries to the
extent they are consistent with the ADA (e.qg., in the context of asking applicants to describe or demonstrate
how they would perform the job). The contractor shall maintain a separate file on persons who have self-
identified and provide that file to OFCCP upon request. This information may be used only in accordance
with this part. (An acceptable form for such an invitation is set forth in Appendix B of this part. Because a
contractor usually may not seek advice from an applicant regarding placement and accommodation until
after a job offer has been extended, the invitation set forth in Appendix B of this part contains instructions
regarding modifications to be made if it is used at the pre-offer stage.)

(c) Nothing in this section shall relieve the contractor of its obligation to take affirmative action with respect to
those applicants or employees of whose disability the contractor has knowledge.

(d) Nothing in this section shall relieve the contractor from liability for discrimination under the act.

§ 60-741.43 Affirmative action policy.

tiop

Under the affirmative action obligations imposed by the act contractors shall not discriminate because of
physical or mental disability and shall take affirmative action to employ and advance in employment qualified
individuals with disabilities at all levels of employment, including the executive level. Such action shall apply
to all employment activities set forth in 860—741.20.

§ 60-741.44 Required contents of affirmative action programs.

tiop

Acceptable affirmative action programs shall contain, but not necessarily be limited to, the following
ingredients:

(a) Policy statement. The contractor shall include an equal opportunity policy statement in its affirmative
action program, and shall post the policy statement on company bulletin boards. The contractor must ensure
that applicants and employees with disabilities are informed of the contents of the policy statement (for
example, the contractor may have the statement read to a visually disabled individual, or may lower the
posted notice so that it may be read by a person in a wheelchair). The policy statement should indicate the
chief executive officer's attitude on the subject matter, provide for an audit and reporting system (see
paragraph (h) of this section) and assign overall responsibility for the implementation of affirmative action
activities required under this part (see paragraph (i) of this section). Additionally, the policy should state,
among other things, that the contractor will: recruit, hire, train and promote persons in all job titles, and
ensure that all other personnel actions are administered, without regard to disability; and ensure that all
employment decisions are based only on valid job requirements. The policy shall state that employees and
applicants shall not be subjected to harassment, intimidation, threats, coercion or discrimination because
they have engaged in or may engage in any of the following activities:

(1) Filing a complaint;

(2) Assisting or participating in an investigation, compliance evaluation, hearing, or any other activity related
to the administration of Section 503 of the Rehabilitation Act of 1973, as amended (Section 503) or any
other Federal, State or local law requiring equal opportunity for disabled persons;

(3) Opposing any act or practice made unlawful by section 503 or its implementing regulations in this part or
any other Federal, State or local law requiring equal opportunity for disabled persons; or
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(4) Exercising any other right protected by section 503 or its implementing regulations in this part.

(b) Review of personnel processes. The contractor shall ensure that its personnel processes provide for
careful, thorough, and systematic consideration of the job qualifications of applicants and employees with
known disabilities for job vacancies filled either by hiring or promotion, and for all training opportunities
offered or available. The contractor shall ensure that its personnel processes do not stereotype disabled
persons in a manner which limits their access to all jobs for which they are qualified. The contractor shall
periodically review such processes and make any necessary modifications to ensure that these obligations
are carried out. A description of the review and any necessary modifications to personnel processes or
development of new processes shall be included in any affirmative action programs required under this part.
The contractor must design procedures that facilitate a review of the implementation of this requirement by
the contractor and the Government. (Appendix C of this part is an example of an appropriate set of
procedures. The procedures in Appendix C of this part are not required and contractors may develop other
procedures appropriate to their circumstances.)

(c) Physical and mental qualifications. (1) The contractor shall provide in its affirmative action program, and
shall adhere to, a schedule for the periodic review of all physical and mental job qualification standards to
ensure that, to the extent qualification standards tend to screen out qualified individuals with disabilities, they
are job-related for the position in question and are consistent with business necessity.

(2) Whenever the contractor applies physical or mental qualification standards in the selection of applicants
or employees for employment or other change in employment status such as promotion, demotion or
training, to the extent that qualification standards tend to screen out qualified individuals with disabilities, the
standards shall be related to the specific job or jobs for which the individual is being considered and
consistent with business necessity. The contractor shall have the burden to demonstrate that it has complied
with the requirements of paragraph (c)(2) of this section.

(3) The contractor may use as a defense to an allegation of a violation of paragraph (c)(2) of this section that
an individual poses a direct threat to the health or safety of the individual or others in the workplace. (See
860—741.2(y) defining direct threat. )

(d) Reasonable accommodation to physical and mental limitations. The contractor shall make reasonable
accommodation to the known physical or mental limitations of an otherwise qualified individual with a
disability unless it can demonstrate that the accommodation would impose an undue hardship on the
operation of its business. If an employee with a known disability is having significant difficulty performing his
or her job and it is reasonable to conclude that the performance problem may be related to the known
disability, the contractor shall confidentially notify the employee of the performance problem and inquire
whether the problem is related to the employee's disability; if the employee responds affirmatively, the
contractor shall confidentially inquire whether the employee is in need of a reasonable accommodation.

(e) Harassment. The contractor must develop and implement procedures to ensure that its employees with
disabilities are not harassed because of disability.

(f) External dissemination of policy, outreach and positive recruitment. The contractor shall undertake
appropriate outreach and positive recruitment activities such as those listed in paragraphs (f)(1) through (7)
of this section that are reasonably designed to effectively recruit qualified individuals with disabilities. It is not
contemplated that the contractor will necessarily undertake all the activities listed in paragraphs (f)(1)
through (7) of this section or that its activities will be limited to those listed. The scope of the contractor's
efforts shall depend upon all the circumstances, including the contractor's size and resources and the extent
to which existing employment practices are adequate.

(1) The contractor should enlist the assistance and support of recruiting sources (including State
employment security agencies, State vocational rehabilitation agencies or facilities, sheltered workshops,
college placement officers, State education agencies, labor organizations and organizations of or for
individuals with disabilities) for the contractor's commitment to provide meaningful employment opportunities
to qualified individuals with disabilities. Formal briefing sessions should be held, preferably on company
premises, with representatives from recruiting sources. Plant tours, clear and concise explanations of
current and future job openings, position descriptions, worker specifications, explanations of the company's



selection process, and recruiting literature should be an integral part of the briefing. Formal arrangements
should be made for referral of applicants, follow up with sources, and feedback on disposition of applicants.

(2) The contractor's recruitment efforts at all schools should incorporate special efforts to reach students
with disabilities. The contractor should engage in recruitment activities at educational institutions which
participate in training of individuals with disabilities, such as schools for the blind, deaf, or learning disabled.
An effort should be made to participate in work-study programs with rehabilitation facilities and schools
which specialize in training or educating individuals with disabilities.

(3) The contractor should establish meaningful contacts with appropriate social service agencies,
organizations of and for individuals with disabilities, and vocational rehabilitation agencies or facilities, for
such purposes as advice, technical assistance and referral of potential employees. Technical assistance
from the resources described in this paragraph may consist of advice on proper placement, recruitment,
training and accommodations contractors may undertake, but no such resource providing technical
assistance shall have authority to approve or disapprove the acceptability of affirmative action programs.

(4) The contractor should include individuals with disabilities when employees are pictured in consumer,
promotional or help wanted advertising. Individuals with disabilities should be made available for
participation in career days, youth motivation programs, and related activities in their communities.

(5) The contractor should send written notification of company policy to all subcontractors, vendors and
suppliers, requesting appropriate action on their part.

(6) The contractor should take positive steps to attract qualified individuals with disabilities not currently in
the work force who have requisite skills and can be recruited through affirmative action measures. These
persons may be located through the local chapters of organizations of and for individuals with disabilities.

(7) The contractor, in making hiring decisions, should consider applicants with known disabilities for all
available positions for which they may be qualified when the position(s) applied for is unavailable.

(9) Internal dissemination of policy. (1) A strong outreach program will be ineffective without adequate
internal support from supervisory and management personnel and other employees, who may have had
limited contact with individuals with disabilities in the past. In order to assure greater employee cooperation
and participation in the contractor's efforts, the contractor shall develop internal procedures such as those
listed in paragraph (g)(2) of this section for communication of its obligation to engage in affirmative action
efforts to employ and advance in employment qualified individuals with disabilities. It is not contemplated
that the contractor will necessarily undertake all the activities listed in paragraph (g)(2) of this section or that
its activities will be limited to those listed. These procedures shall be designed to foster understanding,
acceptance and support among the contractor's executive, management, supervisory and other employees
and to encourage such persons to take the necessary actions to aid the contractor in meeting this obligation.
The scope of the contractor's efforts shall depend upon all the circumstances, including the contractor's size
and resources and the extent to which existing practices are adequate.

(2) The contractor should implement and disseminate this policy internally as follows:
(i) Include it in the contractor's policy manual.

(i) Periodically inform all employees and prospective employees of its commitment to engage in affirmative
action to increase employment opportunities for qualified individuals with disabilities. The contractor should
schedule special meetings with all employees to discuss policy and explain individual employee
responsibilities.

(iii) Publicize it in the company newspaper, magazine, annual report and other media.

(iv) Conduct special meetings with executive, management, and supervisory personnel to explain the intent
of the policy and individual responsibility for effective implementation, making clear the chief executive
officer's attitude.



(v) Discuss the policy thoroughly in both employee orientation and management training programs.

(vi) Meet with union officials and/or employee representatives to inform them of the contractor's policy, and
request their cooperation.

(vii) Include articles on accomplishments of disabled workers in company publications.

(viil) When employees are featured in employee handbooks or similar publications for employees, include
individuals with disabilities.

(h) Audit and reporting system. (1) The contractor shall design and implement an audit and reporting system
that will:

(i) Measure the effectiveness of the contractor's affirmative action program.
(i) Indicate any need for remedial action.
(iii) Determine the degree to which the contractor's objectives have been attained.

(iv) Determine whether individuals with known disabilities have had the opportunity to participate in all
company sponsored educational, training, recreational and social activities.

(v) Measure the contractor's compliance with the affirmative action program's specific obligations.

(2) Where the affirmative action program is found to be deficient, the contractor shall undertake necessary
action to bring the program into compliance.

(i) Responsibility for implementation. An official of the contractor shall be assigned responsibility for
implementation of the contractor's affirmative action activities under this part. His or her identity should
appear on all internal and external communications regarding the company's affirmative action program.
This official shall be given necessary top management support and staff to manage the implementation of
this program.

() Training. All personnel involved in the recruitment, screening, selection, promotion, disciplinary, and
related processes shall be trained to ensure that the commitments in the contractor's affirmative action
program are implemented.

[61 FR 19350, May 1, 1996, as amended at 70 FR 36265, June 22, 2005]

§ 60-741.45 Sheltered workshops.

tiop

Contracts with sheltered workshops do not constitute affirmative action in lieu of employment and
advancement of qualified disabled individuals in the contractor's own work force. Contracts with sheltered
workshops may be included within an affirmative action program if the sheltered workshop trains employees
for the contractor and the contractor is obligated to hire trainees at full compensation when such trainees
become “qualified individuals with disabilities.”

Subpart D—General Enforcement and Complaint Procedures
tiop

§ 60-741.60 Compliance evaluations.
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tiop

(a) OFCCP may conduct compliance evaluations to determine if the contractor maintains nondiscriminatory
hiring and employment practices and is taking affirmative action to ensure that applicants are employed and
that employees are placed, trained, upgraded, promoted, and otherwise treated in accordance with this part
during employment. A compliance evaluation may consist of any one or any combination of the following
investigative procedures:

(1) Compliance review. A comprehensive analysis and evaluation of the hiring and employment practices of
the contractor, the written affirmative action program, and the results of the affirmative action efforts
undertaken by the contractor. A compliance review may proceed in three stages:

(i) A desk audit of the written affirmative action program and supporting documentation to determine whether
all elements required by the regulations in this part are included, whether the affirmative action program
meets agency standards of reasonableness, and whether the affirmative action program and supporting
documentation satisfy agency standards of acceptability. The desk audit is conducted at OFCCP offices;

(i) An on-site review, conducted at the contractor's establishment to investigate unresolved problem areas
identified in the affirmative action program and supporting documentation during the desk audit, to verify that
the contractor has implemented the affirmative action program and has complied with those regulatory
obligations not required to be included in the affirmative action program, and to examine potential instances
or issues of discrimination. An on-site review normally will involve an examination of the contractor's
personnel and employment policies, inspection and copying of documents related to employment actions,
and interviews with employees, supervisors, managers, hiring officials; and

(iii) Where necessary, an off-site analysis of information supplied by the contractor or otherwise gathered
during or pursuant to the on-site review;

(2) Off-site review of records. An analysis and evaluation of the affirmative action program (or any part
thereof) and supporting documentation, and other documents related to the contractor's personnel policies
and employment actions that may be relevant to a determination of whether the contractor has complied
with the requirements of Section 503 of the Rehabilitation Act of 1973 and regulations;

(3) Compliance check. A determination of whether the contractor has maintained records consistent with
860-741.80; at the contractor's option the documents may be provided either on-site or off-site; or

(4) Focused review. An on-site review restricted to one or more components of the contractor's organization
or one or more aspects of the contractor's employment practices.

(b) Where deficiencies are found to exist, reasonable efforts shall be made to secure compliance through
conciliation and persuasion pursuant to 860—741.62.

[61 FR 19350, May 1, 1996, as amended at 70 FR 36265, June 22, 2005]

§ 60-741.61 Complaint procedures.

tiop

(a) Coordination with other agencies. Pursuant to section 107(b) of the Americans with Disabilities Act of
1990 (ADA), OFCCP and the Equal Employment Opportunity Commission have promulgated regulations
setting forth procedures governing the processing of complaints falling within the overlapping jurisdiction of
both the act and title | of the ADA to ensure that such complaints are dealt with in a manner that avoids
duplication of effort and prevents the imposition of inconsistent or conflicting standards. Complaints filed
under this part will be processed in accordance with those regulations, which are found at 41 CFR part 60—
742, and with this part.
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(b) Place and time of filing. Any applicant for employment with a contractor or any employee of a contractor
may, personally or by an authorized representative, file a written complaint with the Deputy Assistant
Secretary alleging a violation of the act or the regulations in this part. The complaint may allege individual or
class-wide violation(s). Complaints may be submitted to the OFCCP, 200 Constitution Avenue, N.W.,
Washington, D.C. 20210, or to any OFCCP regional, district, or area office. Such complaint must be filed
within 300 days of the date of the alleged violation, unless the time for filing is extended by OFCCP for good
cause shown.

(c) Contents of complaints —(1) In general. A complaint must be signed by the complainant or his or her
authorized representative and must contain the following information:

(i) Name and address (including telephone number) of the complainant;
(i) Name and address of the contractor who committed the alleged violation;

(iii) The facts showing that the individual is disabled or has a history of a disability or was regarded by the
contractor as having a disability;

(iv) A description of the act or acts considered to be a violation, including the pertinent dates (in the case of
an alleged continuing violation, the earliest and most recent date that the alleged violation occurred should
be stated); and

(v) Other pertinent information available which will assist in the investigation and resolution of the complaint,
including the name of any known Federal agency with which the employer has contracted.

(2) Third party complaints. A complaint filed by an authorized representative need not identify by name the
person on whose behalf it is filed. The person filing the complaint, however, shall provide OFCCP with the
name, address and telephone number of the person on whose behalf it is made, and the other information
specified in paragraph (c)(1) of this section. OFCCP shall verify the authorization of such a complaint by the
person on whose behalf the complaint is made. Any such person may request that OFCCP keep his or her
identity confidential, and OFCCP will protect the individual's confidentiality wherever that is possible given
the facts and circumstances in the complaint.

(d) Incomplete information. Where a complaint contains incomplete information, OFCCP shall seek the
needed information from the complainant. If the information is not furnished to OFCCP within 60 days of the
date of such request, the case may be closed.

(e) Investigations. The Department of Labor shall institute a prompt investigation of each complaint.

(f) Resolution of matters. (1) If the complaint investigation finds no violation of the act or this part, or if the
Deputy Assistant Secretary decides not to refer the matter to the Solicitor of Labor for enforcement
proceedings against the contractor pursuant to 860—741.65(a)(l), the complainant and contractor shall be so
notified. The Deputy Assistant Secretary, on his or her own initiative, may reconsider his or her
determination or the determination of any of his or her designated officers who have authority to issue
Notifications of Results of Investigation.

(2) The Deputy Assistant Secretary will review all determinations of no violation that involve complaints that
are not also cognizable under title | of the Americans with Disabilities Act.

(3) In cases where the Deputy Assistant Secretary decides to reconsider the determination of a Notification
of Results of Investigation, the Deputy Assistant Secretary shall provide prompt notification of his or her
intent to reconsider, which is effective upon issuance, and his or her final determination after
reconsideration, to the person claiming to be aggrieved, the person making the complaint on behalf of such
person, if any, and the contractor.

(4) If the investigation finds a violation of the act or this part, OFCCP shall invite the contractor to participate
in conciliation discussions pursuant to §60-741.62.



§ 60-741.62 Conciliation agreements.

tiop

If a compliance evaluation, complaint investigation or other review by OFCCP finds a material violation of
the Act or this part, and if the contractor is willing to correct the violations and/or deficiencies, and if OFCCP
determines that settlement on that basis (rather than referral for consideration of formal enforcement) is
appropriate, a written conciliation agreement will be required. The agreement shall provide for such remedial
action as may be necessary to correct the violations and/or deficiencies noted, including, where appropriate
(but not necessarily limited to) such make whole remedies as back pay and retroactive seniority. The
agreement shall also specify the time period for completion of the remedial action; the period shall be no
longer than the minimum period necessary to complete the action.

[61 FR 19350, May 1, 1996, as amended at 70 FR 36266, June 22, 2005]

§ 60-741.63 Violations of Cconciliation Agreements.

tiop

(a) When OFCCP believes that a conciliation agreement has been violated, the following procedures are
applicable:

(1) A written notice shall be sent to the contractor setting forth the violation alleged and summarizing the
supporting evidence. The contractor shall have 15 days from receipt of the notice to respond, except in
those cases in which OFCCP asserts that such a delay would result in irreparable injury to the employment
rights of affected employees or applicants.

(2) During the 15-day period the contractor may demonstrate in writing that it has not violated its
commitments.

(b) In those cases in which OFCCP asserts that a delay would result in irreparable injury to the employment
rights of affected employees or applicants, enforcement proceedings may be initiated immediately without
proceeding through any other requirement contained in this chapter.

(c) In any proceedings involving an alleged violation of a conciliation agreement OFCCP may seek
enforcement of the agreement itself and shall not be required to present proof of the underlying violations
resolved by the agreement.

[61 FR 19350, May 1, 1996, as amended at 70 FR 36266, June 22, 2005]

8§ 60-741.64 Show cause notices.

tiop

When the Deputy Assistant Secretary has reasonable cause to believe that the contractor has violated the
act or this part, he or she may issue a notice requiring the contractor to show cause, within 30 days, why
monitoring, enforcement proceedings or other appropriate action to ensure compliance should not be
instituted. The issuance of such a notice is not a prerequisite to instituting enforcement proceedings (see
§60-741.65).

§ 60-741.65 Enforcement proceedings.

tiop
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(a) General. (1) If a compliance evaluation, complaint investigation or other review by OFCCP finds a
violation of the act or this part, and the violation has not been corrected in accordance with the conciliation
procedures in this part, or OFCCP determines that referral for consideration of formal enforcement (rather
than settlement) is appropriate, OFCCP may refer the matter to the Solicitor of Labor with a
recommendation for the institution of enforcement proceedings to enjoin the violations, to seek appropriate
relief, to impose appropriate sanctions, or any combination of these outcomes. OFCCP may seek back pay
and other make whole relief for aggrieved individuals identified during a complaint investigation or
compliance review. Such individuals need not have filed a complaint as a prerequisite to OFCCP seeking
such relief on their behalf. Interest on back pay shall be calculated from the date of the loss and
compounded quarterly at the percentage rate established by the Internal Revenue Service for the
underpayment of taxes.

(2) In addition to the administrative proceedings set forth in this section, the Deputy Assistant Secretary
may, within the limitations of applicable law, seek appropriate judicial action to enforce the contractual
provisions set forth in §60—741.5, including appropriate injunctive relief.

(b) Hearing practice and procedure. (1) In administrative enforcement proceedings the contractor shall be
provided an opportunity for a formal hearing. All hearings conducted under the act and this part shall be
governed by the Rules of Practice for Administrative Proceedings to Enforce Equal Opportunity Under
Executive Order 11246 contained in 41 CFR part 60-30 and the Rules of Evidence set out in the Rules of
Practice and Procedure for Administrative Hearings Before the Office of Administrative Law Judges
contained in 29 CFR part 18, subpart B: Provided, That a final administrative order shall be issued within
one year from the date of the issuance of the recommended findings, conclusions and decision of the
Administrative Law Judge, or the submission of any exceptions and responses to exceptions to such
decision (if any), whichever is later.

(2) Complaints may be filed by the Solicitor, the Associate Solicitor for Civil Rights, Regional Solicitors and
Associate Regional Solicitors.

(3) For the purposes of hearings pursuant to this part, references in 41 CFR part 60-30 to “Executive Order
11246” shall mean section 503 of the Rehabilitation Act of 1973, as amended; to “equal opportunity clause”
shall mean the equal opportunity clause published at 41 CFR 60-741.5; and to “regulations” shall mean the
regulations contained in this part.

[61 FR 19350, May 1, 1996, as amended at 70 FR 36266, June 22, 2005]

§ 60-741.66 Sanctions and penalties.

tiop

(a) Withholding progress payments. With the prior approval of the Deputy Assistant Secretary so much of
the accrued payment due on the contract or any other contract between the Government contractor and the
Federal Government may be withheld as necessary to correct any violations of the provisions of the act or
this part.

(b) Termination. A contract may be canceled or terminated, in whole or in part, for failure to comply with the
provisions of the act or this part.

(c) Debarment. A contractor may be debarred from receiving future contracts for failure to comply with the
provisions of the act or this part subject to reinstatement pursuant to 860—741.68. Debarment may be
imposed for an indefinite period, or may be imposed for a fixed period of not less than six months but no
more than three years.

(d) Hearing opportunity. An opportunity for a formal hearing shall be afforded to a contractor before the
imposition of any sanction or penalty.

§ 60-741.67 Notification of agencies.
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tiop

The Deputy Assistant Secretary shall ensure that the heads of all agencies are notified of any debarments
taken against any contractor.

§ 60-741.68 Reinstatement of ineligible contractors.

tiop

(a) Application for reinstatement. A contractor debarred from further contracts for an indefinite period under
the act may request reinstatement in a letter filed with the Deputy Assistant Secretary at any time after the
effective date of the debarment; a contractor debarred for a fixed period may make such a request following
the expiration of six months from the effective date of the debarment. In connection with the reinstatement
proceedings, all debarred contractors shall be required to show that they have established and will carry out
employment policies and practices in compliance with the act and this part. Additionally, in determining
whether reinstatement is appropriate for a contractor debarred for a fixed period, the Deputy Assistant
Secretary also shall consider, among other factors, the severity of the violation which resulted in the
debarment, the contractor's attitude towards compliance, the contractor's past compliance history, and
whether the contractor's reinstatement would impede the effective enforcement of the act or this part. Before
reaching a decision, the Deputy Assistant Secretary may conduct a compliance evaluation of the contractor
and may require the contractor to supply additional information regarding the request for reinstatement.

(b) Petition for review. Within 30 days of its receipt of a decision denying a request for reinstatement, the
contractor may file a petition for review of the decision with the Secretary. The petition shall set forth the
grounds for the contractor's objections to the Deputy Assistant Secretary's decision. The petition shall be
served on the Deputy Assistant Secretary and the Associate Solicitor for Civil Rights and shall include the
decision as an appendix. The Deputy Assistant Secretary may file a response within 14 days to the petition.
The Secretary shall issue the final agency decision denying or granting the request for reinstatement. Before
reaching a final decision, the Secretary may issue such additional orders respecting procedure as he or she
finds appropriate in the circumstances, including an order referring the matter to the Office of Administrative
Law Judges for an evidentiary hearing where there is a material factual dispute that cannot be resolved on
the record before the Secretary.

[61 FR 19350, May 1, 1996, as amended at 70 FR 36266, June 22, 2005]

8§ 60-741.69 Intimidation and interference.

tiop

(a) The contractor shall not harass, intimidate, threaten, coerce, or discriminate against, any individual
because the individual has engaged in or may engage in any of the following activities:

(1) Filing a complaint;

(2) Assisting or participating in any manner in an investigation, compliance evaluation, hearing, or any other
activity related to the administration of the act or any other Federal, State or local law requiring equal
opportunity for disabled persons;

(3) Opposing any act or practice made unlawful by the act or this part or any other Federal, State or local
law requiring equal opportunity for disabled persons; or

(4) Exercising any other right protected by the act or this part.

(b) The contractor shall ensure that all persons under its control do not engage in such harassment,
intimidation, threats, coercion or discrimination. The sanctions and penalties contained in this part may be
exercised by the Deputy Assistant Secretary against any contractor who violates this obligation.
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[61 FR 19350, May 1, 1996, as amended at 70 FR 36266, June 22, 2005]

§ 60-741.70 Disputed matters related to compliance with the act.

tiop

The procedures set forth in the regulations in this part govern all disputes relative to the contractor's
compliance with the act and this part. Any disputes relating to issues other than compliance, including
contract costs arising out of the contractor's efforts to comply, shall be determined by the disputes clause of
the contract.

Subpart E—Ancillary Matters

tiop
§ 60-741.80 Recordkeeping.

tiop

(a) General requirements. Any personnel or employment record made or kept by the contractor shall be
preserved by the contractor for a period of two years from the date of the making of the record or the
personnel action involved, whichever occurs later. However, if the contractor has fewer than 150 employees
or does not have a Government contract of at least $150,000, the minimum record retention period shall be
one year from the date of the making of the record or the personnel action involved, whichever occurs later.
Such records include, but are not necessarily limited to, records relating to requests for reasonable
accommodation; the results of any physical examination; job advertisements and postings; applications and
resumes; tests and test results; interview notes; and other records having to do with hiring, assignment,
promotion, demotion, transfer, lay-off or termination, rates of pay or other terms of compensation, and
selection for training or apprenticeship. In the case of involuntary termination of an employee, the personnel
records of the individual terminated shall be kept for a period of two years from the date of the termination,
except that contractors that have fewer than 150 employees or that do not have a Government contract of at
least $150,000 shall keep such records for a period of one year from the date of the termination. Where the
contractor has received notice that a complaint of discrimination has been filed, that a compliance evaluation
has been initiated, or that an enforcement action has been commenced, the contractor must preserve all
personnel records relevant to the complaint, compliance evaluation or action until final disposition of the
complaint, compliance evaluation or action. The term “personnel records relevant to the complaint,
compliance evaluation or action” will include, for example, personnel or employment records relating to the
aggrieved person and to all other employees holding positions similar to that held or sought by the aggrieved
person and application forms or test papers completed by an unsuccessful applicant and by all other
candidates for the same position as that for which the aggrieved person applied and was rejected.

(b) Failure to preserve records. Failure to preserve complete and accurate records as required by paragraph
(a) of this section constitutes noncompliance with the contractor's obligations under the act and this part.
Where the contractor has destroyed or failed to preserve records as required by this section, there may be a
presumption that the information destroyed or not preserved would have been unfavorable to the contractor:
Provided, That this presumption shall not apply where the contractor shows that the destruction or failure to
preserve records results from circumstances that are outside of the contractor's control.

(c) The requirements of this section shall apply only to records made or kept on or after August 29, 1996.
[61 FR 19350, May 1, 1996, as amended at 70 FR 36266, June 22, 2005]

8§ 60-741.81 Access to records.

tiop
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Each contractor must permit access during normal business hours to its places of business for the purpose
of conducting on-site compliance evaluations and complaint investigations and inspecting and copying such
books and accounts and records, including computerized records, and other material as may be relevant to
the matter under investigation and pertinent to compliance with the act or this part. Information obtained in
this manner shall be used only in connection with the administration of the act, the administration of the
Americans with Disabilities Act of 1990 (ADA) and in furtherance of the purposes of the act and the ADA.

[61 FR 19350, May 1, 1996, as amended at 70 FR 36266, June 22, 2005]

§ 60-741.82 Labor organizations and recruiting and training agencies.

tiop

(a) Whenever performance in accordance with the equal opportunity clause or any matter contained in the
regulations in this part may necessitate a revision of a collective bargaining agreement, the labor
organizations which are parties to such agreement shall be given an adequate opportunity to present their
views to OFCCP.

(b) OFCCP shall use its best efforts, directly or through contractors, subcontractors, local officials, vocational
rehabilitation facilities, and all other available instrumentalities, to cause any labor organization, recruiting
and training agency or other representative of workers who are employed by a contractor to cooperate with,
and to assist in, the implementation of the purposes of the act.

§ 60-741.83 Rulings and interpretations.

L top
Rulings under or interpretations of the act and this part shall be made by the Deputy Assistant Secretary.

§ 60-741.84 Effective date.

tiop

This part shall become effective August 29, 1996, and shall not apply retroactively. Contractors presently
holding Government contracts shall update their affirmative action programs as required to comply with this
part by December 27, 1996.

Appendix A to Part 60—-741—Guidelines on a Contractor's Duty To Provide Reasonable
Accommodation

tiop

The guidelines in this appendix are in large part derived from, and are consistent with, the discussion
regarding the duty to provide reasonable accommodation contained in the Interpretive Guidance on Title | of
the Americans with Disabilities Act (ADA) set out as an appendix to the regulations issued by the Equal
Employment Opportunity Commission (EEOC) implementing the ADA (29 CFR part 1630). Although the
following discussion is intended to provide an independent “free-standing” source of guidance with respect
to the duty to provide reasonable accommodation under this part, to the extent that the EEOC appendix
provides additional guidance which is consistent with the following discussion, it may be relied upon for
purposes of this part as well. See §60-741.1(c). Contractors are obligated to provide reasonable
accommodation and to take affirmative action. Reasonable accommodation under section 503, like
reasonable accommodation required under the ADA, is a part of the nondiscrimination obligation. See
EEOC appendix cited in this paragraph. Affirmative action is unique to section 503, and includes actions
above and beyond those required as a matter of nondiscrimination. An example of this is the requirement
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discussed in paragraph 2 of this appendix that a contractor shall make an inquiry of an employee with a
known disability who is having significant difficulty performing his or her job.

1. A contractor is required to make reasonable accommodations to the known physical or mental limitations
of an “otherwise qualified” individual with a disability, unless the contractor can demonstrate that the
accommodation would impose an undue hardship on the operation of its business. As stated in §60—
741.2(t), an individual with a disability is qualified if he or she satisfies all the skill, experience, education and
other job-related selection criteria, and can perform the essential functions of the position with or without
reasonable accommodation. A contractor is required to make a reasonable accommodation with respect to
its application process if the individual with a disability is qualified with respect to that process. One is
“otherwise qualified” if he or she is qualified for a job, except that, because of a disability, he or she needs a
reasonable accommodation to be able to perform the job's essential functions.

2. Although the contractor would not be expected to accommodate disabilities of which it is unaware, the
contractor has an affirmative obligation to provide a reasonable accommodation for applicants and
employees of whose disability the contractor has actual knowledge. As stated in §60—741.42 (see also
Appendix B of this part), the contractor is required to invite applicants who have been provided an offer of
employment, before they begin their employment duties, to indicate whether they may have a disability and
wish to benefit under the contractor's affirmative action program. That section further provides that the
contractor should seek the advice of individuals who “self-identify” in this way as to proper placement and
appropriate accommodation. Moreover, 860—741.44(d) provides that if an employee with a known disability
is having significant difficulty performing his or her job and it is reasonable to conclude that the performance
problem may be related to the disability, the contractor is required to confidentially inquire whether the
problem is disability related and if the employee is in need of a reasonable accommodation.

3. An accommodation is any change in the work environment or in the way things are customarily done that
enables an individual with a disability to enjoy equal employment opportunities. Equal employment
opportunity means an opportunity to attain the same level of performance, or to enjoy the same level of
benefits and privileges of employment as are available to the average similarly situated employee without a
disability. Thus, for example, an accommodation made to assist an employee with a disability in the
performance of his or her job must be adequate to enable the individual to perform the essential functions of
the position. The accommodation, however, does not have to be the “best” accommodation possible, so long
as it is sufficient to meet the job-related needs of the individual being accommodated. There are three areas
in which reasonable accommodations may be necessary: (1) Accommodations in the application process;
(2) accommodations that enable employees with disabilities to perform the essential functions of the position
held or desired; and (3) accommodations that enable employees with disabilities to enjoy equal benefits and
privileges of employment as are enjoyed by employees without disabilities.

4. The term “undue hardship” refers to any accommodation that would be unduly costly, extensive,
substantial, or disruptive, or that would fundamentally alter the nature or operation of the contractor's
business. The contractor's claim that the cost of a particular accommodation will impose an undue hardship
requires a determination of which financial resources should be considered—those of the contractor in its
entirety or only those of the facility that will be required to provide the accommodation. This inquiry requires
an analysis of the financial relationship between the contractor and the facility in order to determine what
resources will be available to the facility in providing the accommodation. If the contractor can show that the
cost of the accommodation would impose an undue hardship, it would still be required to provide the
accommodation if the funding is available from another source, e.g., a State vocational rehabilitation agency,
or if Federal, State or local tax deductions or tax credits are available to offset the cost of the
accommodation. In the absence of such funding, the individual with a disability should be given the option of
providing the accommodation or of paying that portion of the cost which constitutes the undue hardship on
the operation of the business.

5. Section 60-741.2(v) lists a number of examples of the most common types of accommodations that the
contractor may be required to provide. There are any number of specific accommodations that may be
appropriate for particular situations. The discussion in this appendix is not intended to provide an exhaustive
list of required accommodations (as no such list would be feasible); rather, it is intended to provide general
guidance regarding the nature of the obligation. The decision as to whether a reasonable accommodation is
appropriate must be made on a case-by-case basis. The contractor generally should consult with the
individual with a disability in deciding on the appropriate accommodation; frequently, the individual will know
exactly what accommodation he or she will need to perform successfully in a particular job, and may



suggest an accommodation which is simpler and less expensive than the accommodation the contractor
might have devised. Other resources to consult include the appropriate State vocational rehabilitation
services agency, the Equal Employment Opportunity Commission (1-800-669—EEOC (voice), 1-800-800—
3302 (TDD)), the Job Accommodation Network (JAN) operated by the President's Committee on
Employment of People with Disabilities (1-800—JAN-7234), private disability organizations, and other
employers.

6. With respect to accommodations that can permit an employee with a disability to perform essential
functions successfully, a reasonable accommodation may require the contractor to, for instance, modify or
acquire equipment. For the visually-impaired such accommodations may include providing adaptive
hardware and software for computers, electronic visual aids, braille devices, talking calculators, magnifiers,
audio recordings and brailled or large print materials. For persons with hearing impairments, reasonable
accommodations may include providing telephone handset amplifiers, telephones compatible with hearing
aids and telecommunications devices for the deaf (TDDs). For persons with limited physical dexterity, the
obligation may require the provision of goose neck telephone headsets, mechanical page turners and raised
or lowered furniture.

7. Other reasonable accommodations of this type may include providing personal assistants such as a
reader, interpreter or travel attendant, permitting the use of accrued paid leave or providing additional unpaid
leave for necessary treatment. The contractor may also be required to make existing facilities readily
accessible to and usable by individuals with a disability—including areas used by employees for purposes
other than the performance of essential job functions such as restrooms, break rooms, cafeterias, lounges,
auditoriums, libraries, parking lots and credit unions. This type of accommodation will enable employees to
enjoy equal benefits and privileges of employment as are enjoyed by employees who do not have
disabilities.

8. Another of the potential accommodations listed in 860-741.2(v) is job restructuring. This may involve
reallocating or redistributing those nonessential, marginal job functions which a qualified individual with a
disability cannot perform to another position. Accordingly, if a clerical employee is occasionally required to
lift heavy boxes containing files, but cannot do so because of a disability, this task may be reassigned to
another employee. The contractor, however, is not required to reallocate essential functions, i.e. , those
functions that the individual who holds the job would have to perform, with or without reasonable
accommodation, in order to be considered qualified for the position. For instance, the contractor which has a
security guard position which requires the incumbent to inspect identity cards would not have to provide a
blind individual with an assistant to perform that duty; in such a case, the assistant would be performing an
essential function of the job for the individual with a disability. Job restructuring may also involve allowing
part-time or modified work schedules. For instance, flexible or adjusted work schedules could benefit
persons who cannot work a standard schedule because of the need to obtain medical treatment, or persons
with mobility impairments who depend on a public transportation system that is not accessible during the
hours of a standard schedule.

9. Reasonable accommodation may also include reassignment to a vacant position. In general,
reassignment should be considered only when accommodation within the individual's current position would
pose an undue hardship. Reassignment is not required for applicants. However, in making hiring decisions,
contractors are encouraged to consider known applicants with disabilities for all available positions for which
they may be qualified when the position(s) applied for is unavailable. Reassignment may not be used to
limit, segregate, or otherwise discriminate against employees with disabilities by forcing reassignments to
undesirable positions or to designated offices or facilities. Employers should reassign the individual to an
equivalent position in terms of pay, status, etc., if the individual is qualified, and if the position is vacant
within a reasonable amount of time. A “reasonable amount of time” should be determined in light of the
totality of the circumstances.

10. The contractor may reassign an individual to a lower graded position if there are no accommodations
that would enable the employee to remain in the current position and there are no vacant equivalent
positions for which the individual is qualified with or without reasonable accommodation. The contractor may
maintain the reassigned individual with a disability at the salary of the higher graded position, and must do
so if it maintains the salary of reassigned employees who are not disabled. It should also be noted that the
contractor is not required to promote an individual with a disability as an accommodation.



11. With respect to the application process, appropriate accommodations may include the following: (1)
providing information regarding job vacancies in a form accessible to the vision or hearing impaired, e.g., by
making an announcement available in braille, in large print, or on audio tape, or by responding to job
inquiries via TDDs; (2) providing readers, interpreters and other similar assistance during the application,
testing and interview process; (3) appropriately adjusting or modifying employment-related examinations,
e.g., extending regular time deadlines, allowing a blind person or one with a learning disorder such as
dyslexia to provide oral answers for a written test, and permitting an applicant, regardless of the nature of his
or her disability, to demonstrate skills through alternative techniques and utilization of adapted tools, aids
and devices; and (4) ensuring an applicant with a mobility impairment full access to testing locations such
that the applicant's test scores accurately reflect the applicant's skills or aptitude rather than the applicant's
mobility impairment.

Appendix B to Part 60—741—Sample Invitation To Self-ldentify
Lo

Note: When the invitation to self-identify is being extended prior to an offer of employment, as is
permitted in limited circumstances under §60-741.42(a), paragraph 2(ii) of this appendix, relating
to identification of reasonable accommodations, should be omitted. This will avoid a conflict with
the EEOC's ADA Guidance, which in most cases precludes asking a job applicant (prior to a job
offer being made) about potential reasonable accommodations.

[Sample Invitation to Self-ldentify]

1. This employer is a Government contractor subject to section 503 of the Rehabilitation Act of 1973, as
amended, which requires Government contractors to take affirmative action to employ and advance in
employment qualified individuals with disabilities. If you have a disability and would like to be considered
under the affirmative action program, please tell us. You may inform us of your desire to benefit under the
program at this time and/or at any time in the future. This information will assist us in placing you in an
appropriate position and in making accommodations for your disability. [The contractor should here insert a
brief provision summarizing the relevant portion of its affirmative action program.] Submission of this
information is voluntary and refusal to provide it will not subject you to any adverse treatment. Information
you submit about your disability will be kept confidential, except that (i) supervisors and managers may be
informed regarding restrictions on the work or duties of individuals with disabilities, and regarding necessary
accommodations; (ii) first aid and safety personnel may be informed, when and to the extent appropriate, if
the condition might require emergency treatment; and (iii) Government officials engaged in enforcing laws
administered by OFCCP or the Americans with Disabilities Act, may be informed. The information provided
will be used only in ways that are not inconsistent with section 503 of the Rehabilitation Act.

2. If you are an individual with a disability, we would like to include you under the affirmative action program.
It would assist us if you tell us about (i) any special methods, skills, and procedures which qualify you for
positions that you might not otherwise be able to do because of your disability so that you will be considered
for any positions of that kind, and (ii) the accommodations which we could make which would enable you to
perform the job properly and safely, including special equipment, changes in the physical layout of the job,
elimination of certain duties relating to the job, provision of personal assistance services or other
accommodations.

Appendix C to Part 60—741—Review of Personnel Processes

L op
The following is a set of procedures which contractors may use to meet the requirements of 860—741.44(b):

1. The application or personnel form of each known applicant with a disability should be annotated to identify
each vacancy for which the applicant was considered, and the form should be quickly retrievable for review
by the Department of Labor and the contractor's personnel officials for use in investigations and internal
compliance activities.
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2. The personnel or application records of each known individual with a disability should include (i) the
identification of each promotion for which the employee with a disability was considered, and (ii) the
identification of each training program for which the individual with a disability was considered.

3. In each case where an employee or applicant who is an individual with a disability is rejected for
employment, promotion, or training, the contractor should prepare a statement of the reason as well as a
description of the accommodations considered. The statement of the reason for rejection (if the reason is
medically related), and the description of the accommodations considered, should be treated as confidential
medical records in accordance with §60-741.23(d). These materials should be available to the applicant or
employee concerned upon request.

4. Where applicants or employees are selected for hire, promotion, or training and the contractor undertakes
any accommodation which makes it possible for him or her to place an individual with a disability on the job,
the contractor should make a record containing a description of the accommodation. The record should be
treated as a confidential medical record in accordance with §60-741.23(d).

[61 FR 19350, May 1, 1996, as amended at 63 FR 59659, Nov. 4, 1998]

Appendix D to Part 60-741—Guidelines Regarding Positions Engaged in Carrying Out a
Contract

tiop

As stated in 860-741.4(a)(2), with respect to the contractor's employment decisions and practices occurring
before October 29, 1992, this part 60—741 applies only to employees who were employed in, and applicants
for, positions that were engaged in carrying out a Government contract.! The regulatory definition has two
prongs. Under 860-741.4(a)(2)(i)(A) (“prong A”), positions are deemed to have been engaged in carrying
out a Government contract if their duties included work that fulfilled a contractual obligation, or work that was
necessary to, or that facilitated, performance of the contract or a provision of the contract. Alternatively,
under 860-741.4(a)(2)(i)(B) (“prong B"), positions are deemed to have been engaged in carrying out a
Government contract if, pursuant to principles set forth in the Federal Acquisition Regulation (FAR) at 48
CFR Ch. 1, part 31, the cost of the positions or a portion of their cost was allocable to a contract as a direct
cost, or 2 percent or more of the cost was allocable as an indirect cost to Government contracts considered
as a group. This appendix provides guidance as to the application of prong A of the definition.

! Prior to October 29, 1992, section 503 applied only insofar as the contractor was “employing
persons to carry out” a Government contract. On that date, the act was amended to apply to all of
a covered contractor's work force, irrespective of whether particular positions are engaged in
carrying out a Government contract. Accordingly, the guidance contained in this appendix will be
relied on by OFCCP in monitoring and enforcing compliance with section 503 only with respect to
the contractor's employment decisions and practices occurring before October 29, 1992.
(Moreover, prior to that date, section 503 covered only contractors holding a contract “in excess
of $2500"; this figure was amended on October 29, 1992 to “in excess of $10,000.” Consequently,
this appendix makes reference to the $2500 threshold level.)

1. The regulatory definition includes positions whose duties involved work that fulfilled a contractual
obligation. Such work includes work producing the goods or providing the services that were the object of
the contract and also work that fulfilled ancillary contract obligations. For example, if a contract required the
contractor to keep certain cost records or to meet certain quality control standards, employees who were
engaged in such functions were fulfilling a contractual obligation.

2. Positions are also included if their duties included work that was necessary to or that facilitated
performance of the contract. The inclusion of work of this character is intended to reflect the practical reality
that performance of a contract generally requires the cooperation of a variety of individuals engaged in
auxiliary and related functions beyond direct production of the goods or provision of the services that are the
object of the contract.
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3. To give one example, a contract for production and sale of goods to the Government commonly requires
the work not only of the production employees assembling the goods, but also of those engaged in functions
such as repairing the machinery used in producing the goods; maintaining the plant and facilities; assuring
quality control and security; storing the goods after production; delivering them to the Government; hiring,
paying, and providing personnel services for the employees engaged in contract-related work; keeping
financial and accounting records; performing related office and clerical tasks; and supervising or managing
the employees engaged in such tasks. This list is not intended to be exhaustive, but only to illustrate that a
variety of functions may commonly be involved in carrying out a contract.

4. Whether a particular position was engaged in carrying out a contract depends on the facts as to the
nature of the duties that were actually performed and their relationship to contract performance. A position is
included if its duties included work that furthered or contributed to the performance of the contract. The work
need not have been essential or indispensable to performance of the contract. It is sufficient that it was
useful or that it benefitted or contributed to carrying out the contract.

5. Nor is it material that the work was not required by an express contract term. For example, a contract to
provide transportation services may not have explicitly incorporated terms requiring maintenance and repair
of the means of transportation to keep them in safe operating condition. Such work, however, was implicitly
necessary to carry out the contract.

6. It is irrelevant that the contractor could have performed the contract some other way, without making use
of a particular function or particular employees, if the way the contractor chose to carry out the contract does
in fact make use of them. For example, if a contractor employed three quality control inspectors, or used
three quality control processes, to monitor the manufacture of goods for sale to the Government, all three
were involved in carrying out the contract, notwithstanding any claim that two would have been sufficient. If a
contractor manufactured goods at its plant in St. Louis for delivery in Chicago, employees who transported
the goods were carrying out the contract, regardless whether the contractor could have made the goods
locally at its plant in Chicago. If a contractor employed security guards or watchmen to protect its plant
producing goods for the Government from vandalism or theft of equipment, because in its business
judgment it was prudent to do so, employees who were engaged in those tasks were contributing to
performance of the contract and were covered.

7. If a position's regular duties included work that contributed to the performance of the contract, and the
contract met the act's dollar threshold for coverage, it is irrelevant that such work was only a portion of the
position's total duties or that it took only a small amount of time. For example, a Government agency may
have contracted to lease a photocopying machine under terms that obligated the leasing company to
provide repair and maintenance service. The technician assigned to provide such service was “carrying out
the contract” regardless whether he or she provided similar service for numerous private customers and
spent only a small fraction of his or her time working on the agency's machine. Similarly, individuals who
worked on an assembly line manufacturing automobiles, a portion of which were sold under contract to the
Government, while the bulk were sold commercially, were covered. That 95% of the vehicles they produced
were sold elsewhere does not negate the fact that the individuals were carrying out the contract to make
vehicles for the Government.

8. A group of employees may also have performed duties that simultaneously contributed to performance of
both Government and non-Government contracts. In this situation, if the contract exceeded $2500 and the
duties of the position in fact contributed to carrying out the contract, the position was covered. For example,
the Government may have contracted with airline carriers to provide transportation to Federal employees
performing official duties. The contract was performed through the work of employees including the flight
crew, the ground maintenance crew, the baggage handlers, the ticketing agents, the airport and gate staff,
and other corporate personnel. Federal employees probably typically formed only a small percentage of an
airline's passengers. Nonetheless, the pilots who flew the planes and the other staff were carrying out the
terms of the contract.

9. These principles are illustrated by the final decision of the Department in OFCCP v. Monongahela
Railroad Co., 85—OFC-2 (Administrative Law Judge Recommended Decision, April 2, 1986), aff'd, (Deputy
Under Secretary for Employment Standards, March 11, 1987). Monongahela involved the interpretation of
the term “necessary” in the context of the definition of the term “subcontract” under this part 60-741.
“Subcontract” is defined in relevant part as any agreement for the furnishing of supplies or services “which in
whole or in part is necessary to the performance of any one or more [Government] contracts.” The decision



held that a railroad company's transport of coal that was used by a power company to generate electricity
was “necessary” to the performance of the power company's obligation to supply the Government with
power and that the railroad company was therefore a covered “subcontractor”. The decision reached this
result even though numerous other carriers also transported coal to the power company, the coal that the
carrier delivered was used to generate electricity for the Government and for nongovernmental customers
alike, and the power company sold only a small fraction (less than 1%) of its output to the Government. That
is, the decision found that the crucial factor is whether the activity contributes to the performance of a
Government contract, regardless of whether the contractor could have performed the contract some other
way, and regardless of whether the activity contributes as well, and predominantly, to carrying out non-
Government contracts.

10. Although the act broadly reached all positions that contributed to or facilitated the performance of the
Government contract, its coverage was not limitless. First, positions were covered only if they bore an
appropriate relationship to a covered contract. The contract must have been for the purchase, sale, or use of
personal property or nonpersonal services, must have been for an amount in excess of $2500, and must not
have been otherwise exempt.

11. Second, the breadth of coverage depended to a large extent on how the contractor chose to organize its
work force to perform its contract obligations. A contractor who segregated contract from noncontract work
necessarily employed fewer persons to carry out its contracts than one who did not. To continue the
example given above, if a plant with several assembly lines produced automobiles, some of which were
shipped to the Government and others sold commercially, the application of section 503 would have been
limited if the Government contract automobiles were made on only one of the assembly lines. In that case,
employees who were on the other lines, which never produced automobiles for the Government, were
outside the act. If, however, the contractor did not segregate the contract from noncontract production, the
employees on each of the lines were covered.

12. Third, while the relationship between the work of a position and the performance of the contract need not
have been direct, the relationship must have been real and not hypothetical. For example, a firm may have
done substantial business with both the Government and private customers. Individuals who were employed
to plan and design new facilities that were intended for use with non-Government work would not be
deemed to have been covered merely because of the possibility that at some point in the future the facilities
would be used to carry out Government contracts. Again, a firm may have been partly unionized and partly
non-unionized. Assume the Government contract was performed exclusively in the non-union part of the
work force. An individual who was assigned to represent management in dealing with the union would not
have been covered simply because the arrangements he or she made with the union might subsequently
influence the personnel practices followed for the nonunion employees as well.

13. Coverage depended on the regular or assigned duties and responsibilities of the position. A person that
held a position did not go in and out of coverage as she performed first contract and then noncontract work
if, throughout the period, one of the duties of the position was to perform contract-related work as the need
or occasion arose. For example, the photocopy machine technician who was assigned responsibility to
repair machines leased to the Government and to private firms was covered throughout the contract term,
including the period before he or she first repaired the Government's machine. Discrimination against the
employee was not permissible simply because the discrimination was effected on a day when the technician
was servicing a private firm. Likewise, workers who were on an assembly line whose products were shipped
at times to the Government and at times to private customers were covered, as were employees of the
airline carrier whose duties included at times helping to transport Federal employees pursuant to a contract.

14. On the other hand, a person whose duties were permanently changed may have gained or lost coverage
as a result. For example, an engineer who had been working on developing weapons under a contract with
the military, and who accordingly was covered, may have been transferred to work on development of
civilian aircraft for private customers. If the new position did not include any contract-related duties, the
individual lost protection under the act at the time of the transfer.

15. It is the position's regular or assigned duties that were controlling. If a portion, however small, of a
position's regular duties was necessary to or facilitated carrying out a Government contract, the position was
covered. On the other hand, the isolated and unanticipated performance, outside the position's regular
duties, of a contract-related task will not result in a finding of coverage. For example, suppose another
employee of the photocopy machine company, whose regular duties were in no way contract-related, was



unexpectedly needed to substitute for the technician who repaired the machine leased to the Government.
Assuming substitution in such situations was not one of the employee's regular or foreseeable duties, his or
her isolated performance of the task on a particular occasion would not result in a finding of coverage. In
some cases, there will be a formal written position description that will serve as evidence of the position's
actual duties and responsibilities. In other cases, there may not be a written position description, or the
position description may be inaccurate or incomplete. In all cases, however, it should be possible to identify
the position's actual duties, and to make a determination of coverage on that basis.

16. The fact that a position is deemed not to have been engaged in carrying out a Government contract
does not affect the individual's rights under the Americans with Disabilities Act of 1990.
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