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light of the actual relationship be-
tween the affiliated entities. In addi-
tion, the adjudicative officer may de-
termine that financial relationships of 
the applicant other than those de-
scribed in this paragraph constitute 
special circumstances that would make 
an award unjust. 

(g) An applicant that participates in 
a proceeding primarily on behalf of one 
or more other persons or entities that 
would be ineligible is not itself eligible 
for an award. 

[46 FR 63021, Dec. 29, 1981, as amended at 72 
FR 37098, July 9, 2007] 

§ 16.106 Standards for awards. 
(a) A prevailing applicant may re-

ceive an award for fees and expenses in-
curred in connection with a proceeding, 
or in a significant and discrete sub-
stantive portion of the proceeding, un-
less the position of the Department as 
a party over which the applicant has 
prevailed was substantially justified or 
if special circumstances make the 
award sought unjust. No presumption 
arises that the Department’s position 
was not substantially justified simply 
because the Department did not pre-
vail. 

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding. 

§ 16.107 Allowable fees and expenses. 
(a) The following fees and other ex-

penses are allowable under the Act: 
(1) Reasonable expenses of expert wit-

nesses; 
(2) Reasonable cost of any study, 

analysis, engineering report, test, or 
project necessary for the preparation of 
the party’s case; 

(3) Reasonable attorney or agent fees; 
(b) Awards will be based on the pre-

vailing market rates for the kind and 
quality of services furnished not to ex-
ceed the rates set forth in paragraph 
(c) of this section. 

(c) No award under these rules for the 
fee of an attorney or agent may exceed 
$125.00 per hour. No award to com-
pensate an expert witness may exceed 
$24.09 per hour. 

(d) In determining the reasonableness 
of the fee sought, the adjudicative offi-
cer shall consider the following: 

(1) The prevailing rate for similar 
services in the community in which the 
attorney, agent or witness ordinarily 
performs services; 

(2) The time actually spent in the 
representation of the applicant; 

(3) The difficulty or complexity of 
the issues in the proceeding; 

(4) Such other factors as may bear on 
the value of the services performed. 

[46 FR 63021, Dec. 29, 1981, as amended at 72 
FR 37098, July 9, 2007] 

§ 16.108 Awards against other agen-
cies. 

If an applicant is entitled to an 
award because it prevails over another 
agency of the United States that par-
ticipates in a proceeding before the De-
partment of Labor and the other agen-
cy takes a position that is not substan-
tially justified, the award or an appro-
priate portion of the award shall be 
made against that agency by the adju-
dicative officer for the Department of 
Labor. 

Subpart B—Information Required 
From Applicants 

§ 16.201 Contents of application. 

(a) An application for an award of 
fees and expenses under the Act shall 
identify the applicant and the pro-
ceeding for which an award is sought. 
The application shall show that the ap-
plicant has prevailed and identify the 
position of an agency or agencies in the 
proceeding that the applicant alleges 
was not substantially justified. Unless 
the applicant is an individual, the ap-
plication shall also state the number of 
employees of the applicant at the time 
the proceeding was instituted and de-
scribe briefly the type and purpose of 
its organization or business. 

(b) The application shall also include 
a statement that the applicant’s net 
worth at the time the formal pro-
ceedings were instituted did not exceed 
$1 million (if an individual) or $5 mil-
lion (for all other applicants, including 
their affiliates). However, an applicant 
may omit this statement if: 

(1) It attaches a copy of a ruling by 
the Internal Revenue Service that it 
qualifies as an organization described 
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in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)) or, in the 
case of a tax-exempt organization not 
required to obtain a ruling from the In-
ternal Revenue Service on its exempt 
status, a statement that describes the 
basis for the applicant’s belief that it 
qualifies under such section; or 

(2) It states that it is a cooperative 
association as defined in section 15(a) 
of the Agricultural Marketing Act (12 
U.S.C. 1141j(a)). 

(c) If the applicant is a partnership, 
corporation, association, or organiza-
tion, or a sole owner of an unincor-
porated business, the application shall 
certify that it did not have more than 
500 employees at the time the formal 
proceedings were initiated, giving the 
number of its employees and describing 
briefly the type and purpose of its or-
ganization or business. 

(d) The application shall state the 
amount of fees and expenses for which 
an award is sought. 

(e) The application may also include 
any other matters that the applicant 
wishes the adjudicative officer to con-
sider in determining whether and in 
what amount an award should be made. 

(f) The application shall be signed by 
the applicant with respect to the eligi-
bility of the applicant and by the at-
torney of the applicant with respect to 
fees and expenses sought. It shall also 
contain or be accompanied by a written 
verification under oath or under pen-
alty of perjury that the information 
provided in the application is true and 
correct. 

(Approved by the Office of Management and 
Budget under control number 1225–0013) 

[46 FR 63021, Dec. 29, 1981, as amended at 47 
FR 14696, Apr. 6, 1982] 

§ 16.202 Net worth exhibit. 
(a) Each applicant except a qualified 

tax-exempt organization or cooperative 
association must provide with its ap-
plication a detailed exhibit showing 
the net worth of the applicant and any 
affiliates (as defined in § 16.105(f) of this 
part) as of the date when the pro-
ceeding was initiated, i.e. the date the 
complaint was filed. The exhibit may 
be in any form convenient to the appli-
cant that provides full disclosure of the 
applicant’s and its affiliates’ assets and 
liabilities and is sufficient to deter-

mine whether the applicant qualifies 
under the standards in this part. The 
adjudicative officer may require an ap-
plicant to file additional information 
to determine its eligibility for an 
award. 

(b) The net worth exhibit shall be in-
cluded in the public record of the pro-
ceeding in which an award is sought. 

(Approved by the Office of Management and 
Budget under control number 1225–0013) 

[46 FR 63021, Dec. 29, 1981, as amended at 47 
FR 14696, Apr. 6, 1982] 

§ 16.203 Documentation of fees and ex-
penses. 

(a) The application shall be accom-
panied by full documentation of the 
fees and expenses, including the cost of 
any study, analysis, engineering re-
port, test, project or similar matter, 
for which an award is sought. 

(b) The document shall include an af-
fidavit from each professional firm or 
individual whose services are covered 
by the application, showing the hours 
spent in connection with the pro-
ceeding by each individual, a descrip-
tion of the specific services performed, 
the rate at which each fee has been 
computed, any expenses for which re-
imbursement is sought, the total 
amount claimed, and the total amount 
paid or payable by the applicant or by 
any other person or entity for the serv-
ices provided. 

(1) The affidavit shall itemize in de-
tail the services performed by the date, 
number of hours per date and the serv-
ices performed during those hours. In 
order to establish the hourly rate, the 
affidavit shall state the hourly rate 
which is billed and paid by the major-
ity of clients during the relevant time 
periods. 

(2) If no hourly rate is paid by the 
majority of clients because, for in-
stance, the attorney or agent rep-
resents most clients on a contingency 
basis, the attorney or agent shall pro-
vide affidavits from two attorneys or 
agents with similar experience, who 
perform similar work, stating the 
hourly rate which they bill and are 
paid by the majority of their clients 
during a comparable time period. 

(c) The documentation shall also in-
clude a description of any expenses for 
which reimbursement is sought and a 
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