Part |. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 1502.—Regulations The collection of information in this Books or records relating to a collec-
regulation is in §1.1502—-21(b)(3). Thistion of information must be retained as
26 CFR 1.1502-21: Net operating losses. information is required to ensure that atong as their contents may become mater-

election to relinquish a carryback periodal in the administration of any internal

T.D. 8823 is properly documented, and will be usedevenue law. Generally, tax returns and

DEPARTMENT OF THE TREASURY for that purpose. The collection of infor-tax return information are confidential, as
mation is required to obtain a benefit (rerequired by 26 U.S.C. 6103.

Internal Revenue Service lating to the carryover of losses which

would otherwise be carried back). Thé&ackground and Explanation of
26 CFR Parts 1, 301, and 602 likely respondents are consolidated ™VISIons

Consolidated Returns— groups. _ _ On February 4, 1991, the Treasury and
Limitations on the Use of Comments on the collection of infor-ye |RS issued three notices of proposed
Certain Losses and Deductions 1 2non should be sent to tiffice of * ryjemaking, CO-132-87 (56 F.R. 4194
Ma.nagement and BudgetAttn. Desk [1991_1 C.B. 728]), CO-077-90 (56 ER.
AGENCY: Internal Revenue ServiceOfficer for the Department of the Trea-4183 [1991-1 C.B. 749]), and CO-078—
(IRS), Treasury. sury, Office of Information and Regula-gq (56 F.R. 4228 [1991-1 C.B. 757]), set-
tory Affairs, Washington, DC 20503, with inq forth amendments to the rules regard-
ACTION: Final and temporary regula-copies to thénternal Revenue Service, g net operating losses, built-in deduc-
tions. gtFt’nFSITZISD '\Q/Vep?l_rtstC|e"E‘)ré‘”200622(31ffger’tions, and capital losses of consolidated
:FS:FP, Washington, . Coms :
SUMMARY: This document contains ments on the collection of information-grOUpS' Those proposed regulations aiso

. : ! : _ included rules regarding the carryover
final regulations regarding certain deducshould be received by August 31, 1999. and carryback of losses to consolidated

tions and losses, including built-in deduc- Comments are specifically requeste?letum years and separate return years, and
tions and losses, of members who join goncerning: Whether the collection of in{jes regarding the application of section
consolidated group. The regulations proformation is necessary for the proper pe
vide rules for computing the limitation formance of the functions of theternal
with respect to separate return limitatiorRevenue Servicgincluding whether the regarding the three sets of proposed regu-
year (SRLY) losses, and the carryover ghformation will have practical utility;  |4tions was held on April 8, 1991
carryback of losses to consolidated and The accuracy of the estimated burden On June 27, 1996, the 'Ilreasu}y and the

separate return years. The regulationgssociated with the collection of informa
also eliminate the application of thetjon (see below);

. T . ding the separate return limitation year
SRLY rules in certain circumstances Iy . e . gar T
ow the quality, utility, and clarity of the

which the rules of section 382 of the In- W qualty, utiity, ity (SRLY) limitation (T.D. 8677, 61 F.R.

information to be collected may be ens _ R
ternal Revenue Code also apply. y 33321 [1996-2 C.B. 119]). These regula

382 and 383 by consolidated groups and
by controlled groups. A public hearing

1RS published temporary regulations re-

hanced, ' . tions were substantially identical to the
DATES: Effective DatesThese regula- oW the burden of complying with theproposed regulations. A notice of pro-
tions are effective June 25, 1999. collection of information may be mini- posed rulemaking cross-referencing the

Applicability Dates:For dates of ap- MiZed. including through the applicationemporary regulations, the 1996 proposed
plicability, see the “Dates of Applicabil- ©f @utomated collection techniques OBRLY regulations, was published in the
ity” portion of this preamble. other forms of information technology;Federal Registeron the same day (CO-

and 024-96, 61 F.R. 33393 [1996-2 C.B.
FOR FURTHER INFORMATION CON- Estimates of capital or start-up costs angl37]), and the proposed regulations pub-
TACT: Jeffrey L. Vogel, or Marie Milnes- costs of operation, maintenance, and pufished in 1991 were withdrawn. The
Vasquez at (202) 622-7770 (not a toll-fre€hase of service to provide information. Treasury and the IRS also published tem-
number). Estimated total annual reporting burdenyorary regulations (T.D. 8678, 61 F.R.

2,000 hours. 33335 [1996-2 C.B. 134]) setting forth
SUPPLEMENTARY INFORMATION:  Estimated average annual burden houfgles regarding the application of section

. er respondent: 15 minutes. Estimate ili i
Paperwork Reduction Act p p 932 to affiliated groups of corporations

number of respondents: 8,000, filing consolidated returns, and controlled
The collection of information in this Estimated annual frequency of responsegioup losses (T.D. 8679, 61 F.R. 33313
final rule has been reviewed and, pendingn 0ccasion. [1996-2 C.B. 25]). Notices of proposed

receipt and evaluation of public com- An agency may not conduct or sponsorulemaking cross-referencing these tem-
ments, approved by the Office of Man-and a person is not required to respormbrary regulations were published on the
agement and Budget (OMB) under 440, a collection of information unless itsame day (CO-026-96, 61 F.R. 33391
U.S.C. 3507 and assigned control numbelisplays a valid control number assignefll996-2 C.B. 440] and CO-025-96, 61
1545-1237. by the Office of Management and Budget-.R. 33395 [1996-2 C.B. 439]), and the
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earlier proposed regulations published ifrom the year-by-year approach. Th&omments
1991 were withdrawn. prior SRLY regulations based the limita- i )

On August 10, 1998, the Treasury antion on the SRLY member’s annual con- Comments were received in response
the IRS issued Notice 98—38 (1998—3mibution to the group’s consolidated tax{© the 1991 proposed regulations, the
I.R.B. 4). The Notice requested comable income. The SRLY limitation was1996 temporary regulations and Notice
ments about the advisability of adoptingomputed by taking the difference be$8-38. Some comments addressed
rules that would replace the existingween the group's consolidated taxable in¥hether the SRLY rules should be re-
SRLY rules with an approach modeled ogome “with” the SRLY member and tained. Other comments addressed issues
section 382. “without” the SRLY member. This re- about the technical operation of the pro-

As companions to this Treasury decisulted in certain anomalies. For examplep,osed rules. _
SiOI’], which adOptS the 1996 proposeﬂ a SRLY member produced income in a. A” Of the CommentS'Wel’e evaluated in
SRLY regulations with certain revisionstax year but the group as a whole did ndtnalizing these regulations. Several sug-
and modifications, the Treasury and th&ave income, the SRLY loss could not bgestions were adopted while others were
IRS are also issuing final regulations reabsorbed in that year. Because the merfiot. This preamble describes some of the
Iating to the application of sections 382)6!"3 contribution to income was not CardeCISIOIHS that were made in flnallzmg the
and 383 by members of consolidated arfded over to later years, the SRLY lossegegulations.
controlled groups. See T.D. 8824 on pag@ls0 could not be absorbed in a later yean, .. oo hon copiy
62, and T.D. 8825, 1999-28 |.R.B. 3.  unless the member also contributed to the

On January 12, 1998, the Treasury an@foup’s taxable income in that year. The preliminary issue considered in fi-
IRS issued temporary and proposed regu- 1he cumulative register, rather thamgajizing these regulations was the extent, if
lations governing the use of tax credits ofoking to a member’s contribution for theany, to which the SRLY rules should be re-
a consolidated group and its memberear, includes in the limitation computatained. The comments were divided about
(T.D. 8751, 63 F.R. 1740 [1998-10 |.R.Blion & member’s complete income histornyyhether to retain or eliminate SRLY.
23]). The Treasury and IRS intend to fi\While it is a member of a consolidatedsome commentators asserted that the
nalize those regulations at a later date. 9r0up- The cumulative register is deteramendment to section 382 in 1986 ade-

_ mined by aggregating a member’s net conyyately addressed Congressional concerns
Operation of the Proposed and tribution of income in excess of losses abr‘egarding loss trafficking. Therefore, it

Temporary Regulations sorbed during the entire period thg, ;¢ argued, the SRLY rules should be

or a member is positive, that member’

SRLY regulations in fimiting a consoll- spLy net operating losses can be absasily avoided. Other commentators as-
dated group's use of atiributes arising Borped in a consolidated return year (P%erted that the SRLY rules should be re-
or attributable to a SRLY, but altered thgiged the group otherwise has taxable in-

. . T . "ained because in their view, policing loss
manner in which the limitation is cOM-¢ome) even though the member might Nafficking is incidental to SRL\P’S fungcion
puted. While the pre-1991 regulations deyaye contributed to taxable income in thays resolving a single entity/separate entity

termined the limitation s_eparately foryear_ On the other hand, if the cumulativ onflict in applying the consolidated return
each member (fragmentation), and undgggister is negative, the absorption O§egulations A third group suggested a
a year-by-year approach, the proposegdsses is precluded even though the mem= o posifion by urging the elimination

regulations introduced two new concepisser might have contributed to taxable IN“< SRLY onlv in those circumstances in
subgrouping and the cumulative register.come in that consolidated return year. y

Subgrouping was added because frag- Much of the complexity of the SRLY which the rules of section 382 also apply.

mentation is in many ways inconsistenyles results from the subgroup and cumysrguments for Elimination of SRLY
with the single entity approach to the usgative register concepts. In fact, the pre-
of losses under the consolidated returamble to the proposed SRLY regulations Some commentators urged elimination

regulations. For example, if an entiregcknowledged that the subgrouping apef the SRLY rules (either in whole or in
consolidated group were acquired by arproach was more complex than the fragPart) because, in their view, section 382
other group, under the fragmentation apmentation approach and solicited comprovides sufficient protection against loss
proach, none of the losses of a formements about whether the benefitgrafficking transactions. They asserted
member of the target group could be usgstovided by subgrouping outweigh andhat the rules of section 382 provide
to offset income of another former memjustify the additional burdens requiredgreater precision and predictability about
ber of the target group. However, had nand whether the fragmentation approacthe consequences of a transfer of tax
acquisition occurred, those losses coulshould be retained. 1991-1 C.B. 759. NWwsses, and that section 382 promotes neu-
have been used to offset income withicomments received in response to this rérality between a buyer and seller of tax
the target group. quest advocated the elimination of subbenefits in a more efficient and more eg-
The 1991 proposed regulations also ingrouping or the cumulative register, and itiitable way than do the SRLY rules.

troduced the concept of a cumulative regvas ultimately decided that these princi- Section 382 and SRLY overlap to a
ister to address certain issues resultingles would be retained. large extent, and the rules applying sec-
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tion 382 to consolidated groups are evepected income generated if all of the awutside a consolidated group. Unlike in
more complex than the SRLY rulessets were converted to tax-exempt delthe case of section 382, the policy objec-
Thus, these commentators asserted thastruments. Accordingly, section 382ives underlying these rules do not hinge
requiring a taxpayer to run the SRLYpermits a fixed amount of income to ben whether the ownership of the corpora-
gauntlet in addition to the section 382ised each year to absorb a loss, regardlegs changes upon its entrance into or de-
gauntlet is unwarranted because any addif the actual income contribution of theparture from the group.
tional revenue that might be gained frontoss corporation. Moreover, under sec- Moreover, commentators urging the re-
retaining a dual limitation is outweighedtion 382 and in the absence of SRLY, theention of SRLY pointed out that the rules
by the added complexity of the SRLYavailable loss can be used against amf section 381 dictate the circumstances
rules. member’s income. SRLY, on the othe{nder which one corporation can use the
These commentators argued that theand, makes actual income generation Q¥yx attributes of another corporation. In
complexity of the SRLY rules is unwar-the SRLY member the determinant of l0Sgertain reorganizations, section 381 al-
ranted because the impact of the SRLwsage. Thus, SRLY assures that the l0f§ys the tax attributes of one corporation
rules is easily avoided by various sselfattributes that arose outside of the consogc—) be used by another corporation after an
help” techniques. For example, taxpayeriélated group are not generally available tg.qisition, but in those transactions gen-
can contribute income-producing assetéi€ other group members. erally stock basis is also lost. By contrast,
or built-in gain assets to the SRLY mem- These commentators noted that thg, "o, aple stock purchase where the
ber to minimize the effect of a SRLY lim- consolidated return system combines Si%’tock takes a cost basis and the corpora-
itation. They also argued that the SRLYg!e and separate entity treatment. Thg, eains its existence, including its un-
rules impose a meaningful limitation onlyability to offset the income of one mem-y. .\ .02 iibutes, there is no policy rea-
in those cases in which, for regulatory oPer With the losses of another member re- B ) c o 2 iributes to be freely
other reasons, loss corporations cannot §€Cts single entity treatment of the con- ° .\ " " purchaser. In essence
combined with other profitable busi-Solidated group. But, when acorporatloté1ese commentators arguéd, o SRLY,

nesses. Some commentators also arguB8COMes a member of a consolidated =" . - -
that the SRLY rules improperly discrimi-9roup, it retains its separate existence anghitation prevents the benefits provided

nate between stock and asset acquisitiorf§dividual status, its own accountingbénsseacé't‘i)onnssfrlog‘ ggir:]alne;fgr:gzglztﬁtlgg
Other arguments urging the elimination of7€thods, and its own separate attribute§anst g
SRLY asserted that section 382 syincluding its losses that are carried from §UISitions and restructurings that do not

separate return year to a consolidated rvolve the commingling of assets in one

ercedes the SRLY rules as a Congre . . .
Eionally mandated rule for policing %ssturn year. These aspects reflect treatmefflity that section 381 transactions gener-
of each member of a consolidated grouglly require. A consolidated group’s ac-

trafficking and that the SRLY rules are in- ) suisition of the stock of a corporation
consistent with treating the consolidated@S @ Separate entity. The carryover
: : losses from separate return years reflectgould not be treated the same way as an
group as a single entity. _ , e
separate entity treatment, while the shagsset acquisition.
Arguments for Retention of SRLY ing of losses among the members of a
consolidated group reflects single entifNotice 98-38

Notwithstanding the substantial area ofreatment. Thus, there is a conflict be-

overlap between section 382 and SRLYyyeen single entity and separate entit S
section 382 does not always apply Whefteatment. Single entity treatment ingury and the IRS were considering an ap-

SRLY does. In fact, most commentatorgomputing consolidated taxable income isrc_)ach that would mo_del the SRLY limi-
expressed concern about loss traffickinghconsistent with permitting a corpora-2.on N the mechanism of section 382.
through carryback transactions (to whiclion's losses to straddle consolidated ang ¢ 'Ntended advantage of this approach
section 382 does not apply) and acknowkeparate return years when it enters yyas to reduce complexity In cases of
edged the need for a rule to police thosgaves a consolidated group. These corffyerlap of the SRLY rules with section
transactions. Many urged retention of thenentators argued that the SRLY rules preo2- [N those cases, the SRLY limitation
existing SRLY rules at least for that pursent a resolution of this conflict and provould be the same as the section 382 lim-
pose. Moreover, some commentatorgect the integrity of the consolidatedtation, and consolidated groups would
speculated that elimination of the SRLYreturn system by ensuring that attribute80t need to make two computations to de-
rules would likely present new unfore-arising in a separate return year belong tégrmine how much income could be used
seen opportunities for trafficking in taxand remain with, the SRLY member, and0 absorb a loss. A second intended ad-
benefits. attributes arising in a consolidated returijantage was to address concerns that the
Those commentators supporting retengear belong to the group. impact of a SRLY limitation can be mini-
tion of SRLY argued that the objectives of Through these rules, according to thesaized by stuffing transactions (e.g., trans-
section 382 and SRLY differ. Sectioncommentators, SRLY seeks to providderring income-producing assets to the
382, which seeks to prevent loss traffickthat the manner and extent to which a coless corporation) which could not be used
ing, is based on the notion that the rate gforation’s separate tax attributes are ale affect the section 382 limitation.
loss utilization following a change insorbed or utilized should not vary based Although many commentators favor
ownership should be based on the exan whether the corporation is inside othe elimination of a separate SRLY limita-

Notice 98—38 announced that the Trea-
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tion in the case where section 382 also aps a result of an ownership change as derote simplicity in the consolidated return
plies, commentators did not favor adopfined in section 382(g). In this situationyregulations.
tion of the section 382 mechanism irunder the temporary regulations, taxpay- The final regulations provide special
cases where section 382 does not othesrs must calculate two separate limitaeverlap rules for subgroups. In general,
wise apply. Commentators argued thatons for loss carryovers — the SRLY lim-the overlap rule applies to the subgroup
imposing a limitation based on sectiortation and the section 382 limitation.and not separately to the members of the
382 in a case where section 382 would ndthe final regulations provide an overlagsubgroup. However, the overlap rule
otherwise apply would be inordinatelyrule which eliminates the application ofdoes not apply unless the SRLY subgroup
burdensome. Because (absent an ownéine SRLY rules in this situation. As a redis coextensive with the section 382 loss
ship change) the owners of a loss corporault, the final regulations remove the bursubgroup. This rule is necessary because
tion held outside a consolidated grouglen of determining two limitations, anda section 382 subgroup limitation that is
could engage in a stuffing transaction irsimplify the loss limitation rules applica-computed with respect to the expected in-
order to increase that corporation’s losble to consolidated groups in most income generation of a group of corpora-
absorption, commentators argued that stances in which both the SRLY and th&ions does not reasonably approximate a
SRLY limitation that could not be in- section 382 limitations would otherwiselimitation that would be based on the ac-
creased through stuffing transactionsarise. tual contribution to consolidated taxable
would violate the objective of providing To address situations in which not all ofncome by a smaller number of corpora-
that the extent of a corporation’s loss aban acquisition occurs simultaneously, théions. In the reverse case, where the
sorption should not vary based oroverlap rule also applies if the acquisitiorSRLY subgroup is larger than any corre-
whether it is inside or outside a consoliresults in a corporation joining the consolsponding section 382 loss subgroup or
dated group. idated group on a date other than th§ing|e new loss member, and particularly
In light of these concerns, the Treasur§change date”, provided the transactiongith respect to built-in losses, it is unclear
and the IRS decided not to impose are separated by no more than six monthig. certain circumstances how the overlap
SRLY limitation based on the mechanismAdditional rules have been included tqule could be applied. To address such
of section 382. prevent the inappropriate operation of theircumstances in which a SRLY subgroup
overlap rule in certain cases involving thevould otherwise be larger than the corre-
acquisition of multiple corporations. sponding section 382 subgroup or single
~ The Treasury and the IRS believe tha{et operating Losses new loss member, the accompanying final
limitations on the extent to which a con- regulations relating to the application of
solidated group can use attributes arising Generally, to qualify for the net operatSections 382 and 383 provide for an elec-
in a separate return limitation year remaiing loss overlap rule, a corporation mustion effectively to expand a newly-formed
necessary. However, the Treasury and ttiecome a member of a consolidateg@ection 382 subgroup to conform with a
IRS remain concerned about complexitgroup (a SRLY event) within six monthsSRLY subgroup.
in applying the current SRLY rules, par-of the change date of an ownership For example, assume that the S consol-
ticularly with respect to situations wherechange that gives rise to a section 382(éjated group (composed entirely of S and
both the SRLY rules and section 382imitation with respect to that carryover (al) has a $200 consolidated net operating
apply. As described above, the SRL¥ection 382 event). For net operatindpss, of which $100 is attributable to S
limitation is based on the member’s (otosses, an overlap also will generally inand $100 is attributable to T. If the M
subgroup’s) actual contribution to consolelude situations in which a net operating@roup acquires the S group, S and T com-
idated taxable income. The section 38Bss arises in the maximum six month pepose both a SRLY subgroup as well as a
limitation is based on the expected infiod after the section 382 event but beforgection 382 loss subgroup. Because the
come generation of the member (or sulihe SRLY event. subgroups are coextensive, the overlap
group) determined with reference to its For example, if a section 382 event ocrule applies to eliminate the application of
value on the change date. On balance, thars on April 1 and a SRLY event occur$SRLY in the M group for the $200 consol-
Treasury and the IRS believe that the sbn September 1, any losses that arise bidated net operating loss.
multaneous or proximate imposition of aween April 1 and September 1 would not The overlap rule will not apply, how-
section 382 limitation reasonably approxbe subject to a section 382 limitation beever, if all the corporations included in a
imates a corresponding SRLY limitation.cause they would be allocable to the possection 382 loss subgroup are not also in-
Accordingly, these regulations generallychange period. However, in the absengduded in a SRLY subgroup. For exam-
eliminate the SRLY limitation in circum- of the overlap rule, those losses would bele, in Year 1, T joins the S group with a
stances in which its application overlapsubject to a SRLY limitation. The over-net operating loss carryover in a transac-
with that of section 382. lap rule of the final regulations eliminatedion that is not subject to section 382, and
In the majority of cases, the date omhe application of SRLY to those post-T does not subsequently have an owner-
which a corporation becomes a membarhange losses. In cases of an acquisitiahip change. Under §1.1502-96 (relating
of a consolidated group (and thus subjedf a single corporation, the elimination ofto the end of separate tracking), after five
to the SRLY rules) is also a “change dateSRLY has been determined to be an apears, T's net operating loss becomes an
as defined in section 382(j), determinegropriate result and is a trade-off to proattribute of the S group (also referred to as

The Overlap Rule
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a “fold-in”) for section 382 purposes. IfSRLY rules between such dates becausgiiring group for 60 consecutive months.
the P group later acquires S in a transactherwise no limitation would be applica-Those corporations that join the group in
tion to which section 382 applies, the sedsle and the separate attributes could liee same transaction, but that were not
tion 382 loss subgroup with respect to th&eely absorbed during that period. part of a subgroup eligible for the overlap
T loss would include S and T, but for_ rule, begin measuring the period of their
SRLY purposes there would be no subBuilt-in Losses affiliation immediately after joining the
group. In this situation, the overlap rule ¢ overlap rule for built-in losses is9"OUP; notwithstanding their actual affili-
would not apply, and the limitations undel;,ery similar to the overlap rule for net Op_ation history. This rule may prevent some
both SRLY and section 382 would CONgrating losses. Generally, to qualify foccorporations from subsequently qualify-
tinue to apply. the built-in loss overlap rule, a SRLYINg as a SRLY subgroup, notwithstanding
To preserve the effect of the eliminasyent must occur within six months of thaéheir actual affiliation history. For exam-
tion of SRLY under the overlap rule as;hange date of an ownership change thle, assume that after four years of affilia-
corporations move from group 0 grouPgiyes rise to a section 382(a) limitatiorfion, S and T join the P group without any
the final regulations also provide a specighat would apply to recognized built-innet operating loss carryovers. S, which
rule expanding the definition of SRLY |555es (a section 382 event). HoweveRas a net unrealized built-in loss, and T,
Subgroups. Under this rule, a SRLY SUbfhe 0\/er|ap rule does not app|y (even W|tMVh|Ch has a net unrealized built-in gain,
group includes a member carrying over gagpect to assets held on the date of tHould not qualify as a SRLY subgroup
loss that was subject to the overlap rule igection 382 event) if assets are transferréith respect to their built-in items be-
a former group, and all members of thatto a Corporation after the section 38zause they do not have the requisite affili-
former group who become a member ofyent and before the SRLY event that exation history. Therefore, S and T are
the current group at the same time as thged the de minimis threshold of sectiotested separately under section 382 and
loss member. The effect of this rule is 1@g2(h). In that case, both the SRLY rule§1.1502-15. The acquisition results in S
increase the number of circumstances ifhg the section 382 rules will apply. Evelecoming subject to section 382 (but
which SRLY subgroups and section 382¢er the application of the overlap rule@Wwing to the overlap rule, not to the limi-
subgroups will be coextensive as corporane SRLY rules for built-in losses apply totation contained in §1.1502-15(a)). T is
tions move from group to group. HOW-gsset acquisitions by an acquired corpor&ot subject to either. Because S joined the
ever, SRLY and section 382 subgroupgon that occur after the latter or the SRLYP group in a transaction subject to the
may not be coextensive with respect t@yent or section 382 event. overlap rule, it is deemed to have been af-
losses that were carried into a former filiated with P for 60 consecutive months.
group in a transaction to which the overSpecial Subgroup Rule for Built-in Losses nowever, is required to begin measur-
lap rule does not apply. Subgroups may , . ing its affiliation with P and S from the
not be coextensive, as demonstrateﬁ‘-rhe temporary regulations provide agte it joined the group, notwithstanding

above, if for purposes of section 382, suc at, for purposes of built-in losses, ags historic affiliation with S.

losses “fold-in” to the former group by RLY subgroup consists of those mem=

virtue of an ownership change occurrinﬁteerj ftcr)l?tthhea\ég_r?%?:hcogrt'lggOeunsdlyn aff::pther Substantive Changes
more than six months after the SRL mediately before the Fk;etl,ome mlergr]1tl)e|1§redecessors and Successors
event or because the loss member remain§ y bet ey . : . .

the group in which the loss is recogMaterial Difference Requirement

a member of the former group for at Ieasgized. Generally, the final regulations

five years. maintain the subgroup rule provided by The temporary regulations provide that

Operating Rules the temporary regulations. The final reg@ reference to a corporation or member

ulations, however, modify the subgroup’?"so includes, as the context may require,
If the section 382 event occurs on theyles to take account of the overlap rule? reference to a successor or predecessor.

same date as the SRLY event or precedediese modifications, in effect, conformS€e, 81.1502-15T(e) and 81.1502-
the SRLY event, the overlap rule, andhe SRLY subgroup rules to adopt princi21T(f). The definition of predecessor is
therefore the elimination of SRLY, is ap-ples contained in §§1.1502-91 througﬁrovided in 81.1502-1(f)(4). In general,
plicable to the tax year that includes the.1502-98 (regarding the application of predecessor is any transferor of assets in
SRLY event. If the SRLY event precedesection 382 to consolidated groups) wher@ section 381(a) transaction. A predeces-
the section 382 event, the elimination ofiecessary to preserve the effect of agpr also includes any transferor of assets
SRLY is delayed until the first tax yearoverlap transaction in a former group anéh a transaction in which the basis of as-
that begins after the section 382 evento increase the number of SRLY and secets to the transferee (successor) is deter-
The delay is necessary to ensure that aion 382 subgroups that are coextensivined by reference to the transferor’s
adequate limitation is always in effect forand eligible for future operation of thebasis, but only if there is a “material dif-
a net operating loss carryover. overlap rule as corporations move fronference” between the basis and the value
For example, for a calendar year congroup to group. of assets. Thus the application of the pre-
solidated group, if the SRLY event occurs The final regulations provide that afterdecessor rule to a section 351 transaction
December 1, Year 1, but the section 382 corporation joins a group in an overlajps dependent upon the specific assets
event occurs on April 1, Year 2, it is nectransaction, it is deemed to have been afransferred, and consequently a transferor
essary to maintain the application of théliated with the common parent of the acin a section 351 transaction might not
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qualify as a predecessor. Also, in the caded to carryback the loss to any year of That generated by the transferred assets
of such a section 351 transaction, the tenf-hus, no carryback of Newco’s loss wouldn the event that all the successor’s in-
porary regulations provided that there bbe permitted. come is disregarded, commentators ar-
a maximum of one predecessor to, or suc- The Treasury and the IRS believe thajued that the rule produced unduly harsh
cessor of, any member. the denial of any carryback in this situaresults. A particularly sympathetic case is
Commentators objected to the “matertion is inappropriate. In general, a newlya divisive section 351 transaction. For
ial difference” requirement and suggestetbrmed group member should be permitexample, if T, a member of a SRLY sub-
that a section 351 transferee should not lted to carry back its contribution to thegroup, formed T1, by contributing to it
excluded from successor status solely beonsolidated net operating loss, whethesne of its businesses, and T1 produced net
cause there was no material difference ber not it is a successor to a corporation thaperating losses, those losses would be
tween the basis and value of the assetsas acquired by the group. Moreover, thincluded in determining the taxable in-
transferred. The final regulations elimi-Treasury and the IRS believe that rulesome of the subgroup. On the other hand,
nate both the material difference and thproviding for a carryback within — ratherif T1 produced taxable income, that in-
single predecessor-successor requir¢han outside — the group would be moreome would not be included in the sub-
ments. administrable than rules requiring taxpaygroup’s taxable income. If no transfer to
ers to trace the assets of a newly-formetil had occurred, and the business had re-
CNOL Carrybacks member to determine whether such corpenained in T, all of its income or loss, as
Section 1.1502-21T(b)(2)(B) of theration’s cqntribution to the consqlidateothe case may be, would be included in de-
temporary regulations provides an offnet operating loss should be carried badkrmining the subgroup’s taxable income.
spring rule which generally permits thd© the pre-consolidation years of an ac- The Treasury and the IRS have deter-
common parent of a group to carryback §Uiréd corporation or back within themined that a broad rule disregarding all
consolidated net operating loss (CNOL$OUP. The Treasury and the IRS alsihcome contributed by the successor is
attributable to a member that did not exigtonsidered whether to provide that all comecessary to avoid an unadministrable re-
in the year to which the loss is carriegSClidated net operating losses should kuirement that the successor's income be
provided that the member has been ¢@ied back within the group, even if attraced to particular assets, but that the rule
member of the group continuously sincdfiPutable to a corporation that was itselhould only be applied in more limited
its organization. In that section, there i&cduired from outside the group. Whethegircumstances. Thus, the final regulations
also a reference to the application of th@ N0t such arule is appropriate, it was dgyrovide that the net positive income at-
predecessor and successor rule d§§mined that such a change should not hgbutable to the successor generally is
§1.1502-21T(f), which states that a refer@dOp_tEd in final _regulatlops. Accordingly,disregarded, but provide four exceptions
ence to a member also includes referenc} final regulations provide that the off1o this rule: (A) the successor acquires
to a predecessor of the member, as t#@1Ng rule applies regardiess of whethesupstantially all of the assets and liabili-

context may require. the newly-formed member is a successqfes of its predecessor, and the predeces-

Commentators were concerned that tH@ &ny other corporation. sor ceases to exist; (B) the successor be-
combination of the predecessor and SUG;ccessor’s Income came a member of the SRLY subgroup at
cessor rule would deny any carryback in the time the subgroup was formed (e.g.,

the case of a merger under section Section 1.1502-21T(f)(2) of the tem-the successor was organized before it and
368(a)(1)(A) and (a)(2)(D). For exam-porary regulations provides, “Except adts affiliates joined the current group and
ple, assume that P, the common parent tife Commissioner may otherwise detetthus qualifies in its own right as a sub-
a consolidated group, forms Newco irmine, any increase in the taxable incomgroup member); (C) 100 percent of the
Year 2 for the sole purpose of acquiringgf a SRLY subgroup that is attributable tstock of the successor is owned directly
T, in a merger with and into Newco. Ina successor is disregarded unless the sy corporations that were members of the
Year 3, there is a CNOL all of which iscessor acquires substantially all of the aSRLY subgroup when the subgroup was
attributable to Newco. Newco appears teets and liabilities of its predecessor antrmed; or (D) the Commissioner deter-
be within the scope of the offspring rulethe predecessor ceases to exist.” The rukines otherwise. The IRS might, for ex-
and therefore a carryback to P’s Year fvas intended to prevent the subgroupmple, publish a revenue ruling or other
consolidated return, a year befordrom inappropriately affecting the deter-guidance expanding the list of exceptions
Newco’s existence, would be permittedmination of its taxable income either byif it is later determined that other circum-
However, because the merger is a transemoving assets that would generatstances should be excluded from the gen-
action to which section 381(a) applieslosses or by bringing into the subgroup ineral rule. It is also anticipated that
Newco is also a successor to T. Underome generated by members outside thibrough the letter ruling process, the IRS
this analysis, Newco would not be consubgroup. will evaluate individual cases upon re-
sidered to have been a member of the PSome commentators stated that theguest and determine whether income at-
group continuously since its organizationdid not understand whether the rule wasibutable to a successor will be included
S0 a carryback to the P group’s consolintended to require the subgroup to disrén determining the subgroup’s taxable in-
dated return year would not be permittedgard all income of the successor, or onlgome. See also §1.1502-21(c)(2)(iv) of
Moreover, Newco would not be permit-that income of the successor in excess tfe regulations (an anti-abuse rule deny-
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ing SRLY subgroup treatment in certairbuilt-in loss asset transferred to a groufplit Election Rule
circumstances.) by a non-corporate transferor is subject to _ _

o the SRLY rules. An example explains that S€ction 1.1502-21T(b)(3)(i) of the
Built-in Losses for purposes of applying the SRLY limita-t€mporary regulations permits a consoli-
Non-Corporate Transferors tion to that built-in loss, all of the itemsdated group to waive the entire carryback

Section 1.1502-15T(a) of the tempog@niributed by the acquiring member (andrC BIOVICEC by Secron Lre, TS -
rary regulations provides that solely fol"0t just items attributable to that asset) tBeVOCba ‘Ee ec 'OQ |sbno_ avbalta fh ona
the purpose of determining the amount ofONsolidated taxable income are takelIIMDet BY NSV 5asis, BUE aer fe-
and the extent to which, a built-in loss idnte account. quires that the common parent waive the

- _ carryback period for all members of the
I|m|_ted_b;_/ the SRL_Y rules for_ th_e year in onely Parent group.
which it is recognized, a built-in loss is Some commentators suggested that the
treated as a hypothetical net operating Under §1.1502-15T of the temporary, . .tion be permitted on a member-by-
loss carryover or net capital loss arising inegulations, the SRLY limitation on rec- ember basis. The commentators ex-
a SRLY, instead of as a deduction or lossgnized built-in losses applies to a los ressed concern that requiring the whole
in the year recognized. recognized by the group on an asset t"Eeroup to waive the carryback period
Some commentators thought the ruleommon parent held prior to the forma-makes it difficult for sellers and pur-
was anomalous as applied to transfers &ibn of a group. In contrast, net operatin

%hasers to negotiate who gets the benefit
built-in loss assets by individuals. In theiloss carryovers of a corporation that be- g g

. : ; f a post-acquisition loss. Because sec-
view, because a SRLY is defined onlycomes the common parent of a consol?On 1p72 gengrally requires a carryback to
with respect to corporations (seealated group are not subject to a SRL . \
. X O o he earliest year, absent the purchaser’s
§1.1502-1(f)), it would be inappropriatelimitation within the group under the so- .
. N 7 waiver of the carryback, a seller could be
to view a corporate transferee as a succesalled “lonely parent” rule (see §1.1502— . : ' . .
. required to disclose confidential tax infor-
sor to a non-corporate transferor. Othek(f)(2)(i)). . .
’ . .. mation to the purchaser relating to the
commentators asserted that because theThe final regulations conform the built-_, . :
L ; . : ability to use the loss carryback. In situa-
built-in loss concept is a subset of thén loss rules to the net operating loss rulets . :
o oo o ; . . jons where such disclosure is a concern,
SRLY limitations, the built-in loss rules as applied in conjunction with the lonely election to waive the loss carrvback
should not apply to transfers by an indiparent rule. Therefore, a loss recognize%n . y .
. available on a member by member basis,
vidual or other non-corporate transferor ty any member of the group on an asset . .
. : . could ensure the separation of a particular
a member of a consolidated group in that was held by the corporation that be_urchaser and seller without requiring the
section 351 transaction. comes the common parent when thgrou to waive the remainin gmougt of
The temporary regulation does not basgroup is formed is not subject to th he c%nsolidated et o erating loss carry-
the determination of whether a corporaSRLY rules. However, a built-in loss ac P 9 y
tion has built-in losses on any applicatiorasset acquired by the common parent after_l_he final requlations permit taxpavers
of the predecessor and successor rule.tife formation of the group remains subt-0 waive. with gres oct topall consoFI)ileted
an asset enters the group with a built-ifect to the SRLY limitation. An anti- net o e,ratin IoFs)ses attributable to a
loss, in general, the temporary regulatioabuse rule is also provided to apply the bp th 9 " f th back
deems the built-in loss to have arisen in 8RLY limitation to built-in loss assets"_”eéln fer’ he_ F;]Orﬂ']on ot the C‘:‘_”V ack pe-
SRLY without regard to whether the assdransferred to a corporation prior to and T bor Wf Ic th € corpora|f|on v:/ast_ a
was owned by a corporation when thanticipation of the corporation becomin em derfo another gtr)oup. I an ([e)ec ion
built-in loss arose. Moreover, §1.1502-the common parent of a group. S madi or ?Ry memoer, a ”?eTh ers ac-
15T(b)(2)(i) provides that in the case of For example, in Year 1, P, a stand alon@!'"® tr_om € same %r?up, "Il tﬁ salme
an asset acquisition by a group, the assetsrporation holds Asset 1, a built-in Iosé'ransa_lcikllon, Iaret.reqmret [()) ma 3 € etﬁc'
and liabilities acquired directly from theasset. In Year 3, P forms S but retain@on'I ﬂedee.cllonl mus fe mha € on fe
same transferor pursuant to the same plé@sset 1. In Year 4, P sells Asset 1, recoiﬂne y hiled ongina return for the year o
are treated as the assets and liabilities ofndzing a loss. Section 1.1502—-15(f) of th e acquisition.
corporation that becomes a member of thfenal regulations provides that the 10Ss is\psorption of Losses
group on the date of the acquisition. Thatot subject to the SRLY limitation. Simi-
corporation would generally be subject tdarly if P transferred Asset 1 with an unre- Section 1.1502-21T(b)(1) provides
the SRLY built-in loss rules when it be-alized built-in loss to S, the SRLY limita- general rules concerning the absorption of
comes a member of the consolidatetion on built-in losses would not apply iflosses within a consolidated group. Al-
group. The Treasury and the IRS conS sold Asset 1 and recognized the losshough the rules refer to section
tinue to believe that a separate tax atdowever if, after the formation of the P/S382(1)(2)(B), commentators stated that
tribute arising outside the consolidatedroup, P acquired an asset with an unreahe absorption rules were ambiguous with
group should not be freely absorbedzed built-in loss and sold the asset, readespect to establishing the priority of ab-
within the group, regardless of where thabgnizing that loss during the recognitiorsorption of multiple losses carried from
separate attribute arose. Accordinglyperiod, a SRLY limitation would apply the same taxable year if only a portion of

these final regulations reaffirm that awith respect to that loss. the losses were subject to limitation under
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section 382. The final regulations mak&RLY subgroup is not forced to alter thedecision subject to the effective date limi-
clear that the rule of section 382(I)(2)(B)application of a SRLY limitation in mid- tation of section 553(d) of title 5 of the
applies, and that losses limited by sectiostream). However, when corporation®nited States Code (if applicable).
382 are absorbed before losses from tlemter a group in a new SRLY event occur- )
same taxable year that are not subject toriag in a taxable year for which the due>Pecial Analyses
section 382 limitation, regardless ofdate (without extensions) of the consoli- It has been determined that this Trea-
whether such losses are attributable to tigated return is after June 25, 1999, the reQUry decision is not a significant regula-
same member. ulations apply (with respect to any overlag.)ory action as defined in EO 12866. It is
A comment was also received requestransactions occurring after the effectivehereby certified that these regulations will
ing guidance on how to determine thelate of section 382 as amended by tr‘H:ot have a significant economic impact on
amount of a subgroup member’s net opef986 Tax Reform Act) as if the final regu-, substantial number of small entities.
ating loss carryover that was absorbed dations had always been in effect. This certification is based on the fact that
that it can determine how much of the loss Thus, for example, and assuming tha} .. regulations principally affect corpo-
it retains when it leaves the group. In reall corporations are on a calendar taxabﬁtions filing consolidated federal income
sponse to this comment, the final regulayear, if a corporation S joins the P group_+ returns that have carryover or carry-
tions provide that within a subgroup,in an overlap transaction in 1996, and thBack of certain losses from separate return
losses are absorbed on a pro rata basiisst year for which this final regulation isIi itation years. Available data indicates
'I;]hus, when a subgroup mlember Ieavffective is r%999, then any Iosst()es carrieﬁ[l;‘t many consolidated return filers are
the group, its net operating loss carryovdry S into the P group are subject to . .
is treated as having been absorbed onSRLY limitation in 1996, 1997 and 1998.Tldrggd(i:t?&p?ﬁ;eza(tgofnzzzztl:asbl:ﬁg:e;r?eis_)'
pro rata basis, determined by comparinglowever, the losses are no longer SUbjeg?JbstantiaI,number of consolidated return
its initial net operating loss carryover ando a SRLY limitation within the P group filers that are smaller companies have loss
the subgroup’s initial net operating losstarting in 1999. carryovers or carrybacks that are subject
carryover. If, in thg above example, the M grou 0 the separate return limitation year
had acquired both P and S on January les. Therefore, a Regulatory Flexibility

1998 in a non-overlap transaction, and . -
; ; carried into the M group its losses arisin nalysis under the Regulatory Flexibility
The final regulations generally are ap; %ct (5 U.S.C. chapter 6) is not required.

plicable for taxable years for which thebegiOre ir':joined the ngoulll then, in i}99 Ursuant to section 7805(f) of the Code,
due date (WlthOUt eXtenSionS) of the Conl‘m erthe temporary regu ations as then Itrll]e notice of proposed ru|emaking pre-

solidated return is after June 25, 199§ffeCt’ those S losses would have beecneding these regu|ati0ns was sent to the

However, there are several special effe¢UPIect to @ SRLY limitation computedg "\ oo A dministration for com-

tive dates, including an effective daté_NIth reference only to S's cumulative reg_énent on its impact on small businesses.

which addresses transitional issues reldter- Under the special transition rule, th

ing to the adoption of the rule eliminating?€W regulations would not operate imrafting Information
SRLY in the event of an overlap with sec4999 0r thereafter to cause S and P to con- o
tion 382. Generally, if a particular at-Stitute & SRLY subgroup in the M group = The principal author of these regula-
tribute would not have been subject to ¥ith respect to those S losses, evelions is Jefirey L. Vogel of the Office of

SRLY limitation as of June 25. 1999 jfthough P and S would otherwise qualifyAssistant Chief Counsel (Corporate), IRS.
’ iAs a SRLY subgroup with respect to thos@ther personnel from the Treasury and

effect, and the overlap transaction ocl_osses under the new rules. However, the IRS participated in their development.

curred after the effective date of sectiof’® X group acquires both Pand S from M
382 as amended by the 1986 Tax Refortf O after 1999, P apd S would constitute
Act, then the existing SRLY limitation & SRLY subgroup with respect to those adoption of Amendments to the
will not apply in taxable years for which 0SS carryovers. Regulations
the due date (without extensions) of th ; ; _
consolidated return is after June 25, 199%eed for Immeiate Guidance Accordingly, 26 CFR parts 1, 301, and
(but will not be eliminated retroactively Because the temporary regulations ald02 are amended as follows:
with respect to earlier taxable years).  not applicable for taxable years endinggaoRT 1—INCOME TAXES

If an existing SRLY limitation for after June 26, 1999, it is necessary to im-
which the cumulative register began in alement these final regulations without Paragraph 1. The authority citation for
taxable year prior to a taxable year fodelay to ensure continuity of treatment opart 1 is amended by removing the entries
which the due date (without extensionsgertain attributes and to ensure that thefer sections 1.1502-15T, 1.1502-21T,
of the consolidated return is after June 2% no period within which the treatment of1.1502-22T, and 1.1502-23T and adding
1999 would not be eliminated by thesuch attributes is inconsistent with thentries in numerical order to read in part
overlap rule, that SRLY limitation contin- temporary regulations and these final regas follows:
ues to be applied without regard to thelations. See section 7805(e)(2). Accord- Authority: 26 U.S.C. 7805 * * *
changes applicable to the definition ofngly, it is impracticable and contrary toSection 1.1502-12 also issued under 26
SRLY subgroups (so that a member othe public interest to issue this Treasury).S.C. 1502.* * *

1999-29 |.R.B. 41 July 19, 1999

Dates of Applicability

these final regulations had always been

* * * * %



Section 1.1502-15 also issued under 2Bection 1.1502-23 also issued under 2&e wording indicated in the middle col-

U.S.C. 1502.* * * U.S.C. 1502.* * * umn, and add the wording indicated in the
Section 1.1502-22 also issued under 26 Par. 2. In the list below, for each secright column.
U.S.C. 1502. tion indicated in the left column, remove
Affected Section Remove Add
1.469-1(h)(2) 1.1502-21T (net operating losses 1.1502-21 (net operating losses), and
(temporary)), and 1.1502-22T 1.1502-22 (consolidated net capital
(consolidated net capital gain and gain and loss)
loss (temporary))
1.597-2(c)(5), first sentence 1.1502-15T, 1.1502-21T, and 1.1502-22T 1.1502-15, 1.1502-21, and 1.1502-22
1.597-2(c)(5), second sentence 1.1502-15T, 1.1502-21T or 1.1502+22T  1.1502-15, 1.1502-21 or 1.1502—-22

1.597-4(g)(3), fifth sentence

1.1502-15T, 1.1502-21T and 1.15021

-22T

1.597-4(g)(3), sixth sentence

1.1502-15T, 1.1502-21T, or 1.1502-

-22T  1.1502-15, 1.1502-21, or 1.15

1.904(f)-3(a), first sentence

(or 81.1502-21T(b)

(or 81.1502-21(b)

1.904(f)-3(b), first sentence

(or §1.1502-22T(b)

(or §1.1502—-22(b)

1.1502-15, 1.1502—-21 and 1.1502—-22

D2-22

to the separate return limitation year
(SRLY) rules. See §1.1502-21(c)

1.1502-2(h) 1.1502-22T)(or, for consolidated return 1.1502-22)(or, for consolidated return
years to which §1.1502-22T years to which §1.1502-22

1.1502-3T(c)(2)(iii), first sentence 1.1502-21T(c)(2) 1.1502-21(c)(2)

1.1502-3T(c)(2)(iii), second sentence 1.1502-21T(f) 1.1502-21(f)

1.1502-9(a), seventh sentence §1.1502-21T(b)(2) 1.1502-21(b)(2)

1.1502-9(a), eighth sentence 1.1502-21T(b)(1) 1.1502-21(b)(1)

1.1502-11(a)(2) §1.1502-21T 1.1502-21

1.1502-11(a)(3) §1.1502-22T 1.1502-22

1.1502-11(a)(4) §1.1502-23T 1.1502-23

1.1502-11(b)(2)(iiExample Lc), 1.1502-21T 1.1502-21

last sentence

1.1502-11(b)(2)(iiiExample 2d), 1.1502-21T and 1.1502-22T 1.1502-21 and 1.1502-22

last sentence

1.1502-12(b) 1.1502-15T 1.1502-15

1.1502-13(c)(7)(iiExample 1(d), S’s net operating loss carryovers are P’s acquisition of S is not subject to the

first and second sentences subject to the separate return limitation overlap rule of §1.1502-21(g), [and S’s
year (SRLY) rules. See §1.1502-21T(c net operating loss carryovers are subject

1.1502-13(g)(5Example 4b),
fourth sentence

1.1502—15T (or §1.1502—15A, as apprd
priate) (limitations on the absorption g
built in losses)

1.1502-15 (as appropriate)

=
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1.1502-13(h)(2Example (8),
second sentence

1.1502-21T(c)

1.1502-21(c)

1.1502-13(h)(2Example 1b),
first sentence

1.1502-21T(c)

1.1502-21(c)

1.1502-13(h)(2Example 2a), 1.1502-15T 1.1502-15
last sentence

1.1502-13(h)(2Example 2o), 1.1502-22T 1.1502-22
second sentence

1.1502-20(c)(4Example Tiii), 1.1502-21T 1.1502-21
first sentence

1.1502-20(g)(3Example L), 1.1502-21T 1.1502-21

second sentence

1.1502-20(g)(3Example 2),
third sentence

§1.1502-21A or 1.1502-21T

1.1502-21A0r 1.1502-21

1.1502-23A(a), third sentence

1.1502-21T(c) and 1.1502-22T(c), &
provided in 1.1502-15T(a)

1S (1.1502-21T(c) in effect prior tq
25,1999, as contained in 26 CFR p
revised April 1, 1999 and 1.1502-22T

tained in 26 CFR part 1 revised April 1
1999, as provided in 1.1502—-15T(a) in
effect prior to June 25, 1999, as con-

tained in 26 CFR part 1 revised April 1
1999) or (1.1502—-21(c) and 1.1502—

22(c), as provided in 1.1502—15(a), as
applicable))

in effect prior to June 25, 1999, as con-

Jun
art 1

c)

1.1502-23A(b), first sentence

1.1502-21T(g)

1.1502—21(h) or 1.1502—-21T(g) in

26 CFR part 1 revised April 1, 1999, a
applicable

prior to June 25, 1999, as contained in

effe

S

1.1502-23A(b), second sentence

1.1502-21T(g) for effective dates of
that section

1.1502-21(h) or 1.1502-21T(g

prior to June 25, 1999, as contained

26 CFR part 1 revised April 1, 1999, a

applicable for effective dates of these
sections

ne
in

)

1.1502-26(a)(1) concluding text

1.1502-21T(e)

1.1502-21(e)

1.1502-32(b)(5)(ilExample 2b),
third sentence

1.1502-21T(b)

1.1502—-21(b)

1.1502-41A(c), first sentence

1.1502-21T(g)

1.1502-21(h) or 1.1502-21T(qg) in

26 CFR part 1 revised April 1, 1999, a
applicable

prior to June 25, 1999, as contained in

effe(

S

1.1502-41A(c), second sentence

1.1502-21T(g) for effective dates of
that section

1.1502-21(h) or 1.1502-21T(g

prior to June 25, 1999, as contained

26 CFR part 1 revised April 1, 1999, 4

applicable for effective dates of these
sections

ne
in
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1.1502-42(f)(4)(i)(A)

1.1502—21T(b)

1.1502—21(b)

1.1502-43(b)(2)(iv)

1.1502-21T(a)

1.1502-21(a)

1.1502-43(b)(2)(v)

1.1502-22T(a)

1.1502-22(a)

1.1502-43(b)(2)(Vi)(A)

1.1502-22T(a)

1.1502-22(a)

1.1502-43(b)(2)(vii)

1.1502—22T(b)

1.1502—22(b)

1.1502-43(b)(2) (viii)

1.1502-15T) and 1.1502-15T (SRLY
limitation on built—in losses (temporary)

1.1502-15) and 1.1502-15

1.1502-44(b)(2) §1.1502-21T 1.1502-21
1.1502-44(b)(3) §1.1502-22T 1.1502-22
1.1502-47(h)(2)()) 1.1502-21T 1.1502-21

1.1502-47(h)(2)(ii)

1.1502—21T(e)

1.1502-21(e)

1.1502-47(h)(2)(iii),first sentence

1.1502-21T

1.1502-21

1.1502-47(h)(2)(iv), first sentence

1.1502-21T

1.1502-21

1.1502-47(h)(3)(Gii)

1.1502—21T(c)

1.1502-21(c)

1.1502-47(h)(4)(i), first sentence 1.1502-22T 1.1502-22
1.1502-47(h)(4)(i), second sentence 1.1502-22T 1.1502-22
1.1502-47(h)(4)(ii), first sentence 1.1502-22T 1.1502-22
1.1502-47(h)(4)(ii), first sentence 1.1502-21T 1.1502-21

1.1502-47(h)(4) i)

1.1502-22T(b)

1.1502-22(b)

1.1502-47(Kk)(5) introductory text 1.1502-22T 1.1502-22
1.1502-47(1)(3)(i), second sentence 1.1502-21T 1.1502-21
1.1502-47(m)(2)(ii), first sentence 1.1502-21T 1.1502-21
1.1502-47(m)(2)(ii), first sentence 1.1502-22T 1.1502-22

1.1502-47(m)(3)(i), first sentence

1.1502-21T and 1.1502-22T

1.1502-21 and 1.1502-22

1.1502-47(m)(3)(vi)(A),
second sentence

1.1502-21T(b) or 1.1502-79A(a)(3)
(as appropriate)

1.1502-21(b))

1.1502-47(m)(3)(vi)(A),
second sentence

81.1502-21T(b) or 1.1502—79A(a)(3)
(as appropriate)

1.1502—21(b)

1.1502-47(m)(3)(vii)(A)

1.1502-21A(b)(3)(ii)

1.1502—21A(b)(3)(ii) or 1.1502-21(k

1.1502-47(m)(3)(ix), last sentence

1.1502-15T

1.1502-15

1.1502-47(q), last sentence

1.1502-21T

1.1502-21

1.1502-55T (h)(4)(iii)
(B)(4), first sentence

1.1502-21T(c)(2)

1.1502-21(c)(2)
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1.1502-55T(h)(4)(iii)
(B)(4), second sentence

1.1502-21T(f)

1.1502-21(f)

1.1502-78(a), first sentence

1.1502-21T(b), 1.1502-22T(b)

1.1502-21(b), 1.1502-22(b)

1.1502-79(a), second sentence

1.1502-21T(b)

1.1502-21(b)

1.1502-79(b), second sentence

1.1502-22T(b)

1.1502—22(b)

1.1502-79(c)(1)

1.1502-21T(b)

1.1502-21(b)

1.1502-79(d)(1)

1.1502-21T(b)

1.1502-21(b)

1.1502-79(e)(1)

1.1502-21T(b)

1.1502-21(b)

1.1502-91T(a)(2), last sentence

1.1502-21T(a)

1.1502-21(a) or 1.1502—21T(a) i

prior to June 25, 1999, as contained in

26 CFR part 1 revised April 1, 1999, a
applicable

N effe

S

1.1502-91T(c)(3Example(b),
first sentence

1.1502-21T(c)

1.1502-21(c) or 1.1502-21T(c) in ef

prior to June 25, 1999, as contained
26 CFR part 1 revised April 1, 1999, a
applicable

ect
in

[72)

1.1502-917(d)(1)(iii)

1.1502-21T(c)

1.1502-21(c) or 1.1502-21T(c) in e

prior to June 25, 1999, as contained in

26 CFR part 1 revised April 1, 1999, a
applicable

ffect

S

1.1502-91T(d)(6Example 1a),
fourth sentence

1.1502-21T(b)

1.1502-21(b) or 1.1502-21T(b) in ef

prior to June 25, 1999, as contained
26 CFR part 1 revised April 1, 1999, a
applicable

fect
n

1.1502-91T(d)(6Example 2a),
fourth sentence

1.1502-21T(b)

1.1502-21(b) or 1.1502—-21T(b) in ef
prior to June 25, 1999, as contained
26 CFR part 1 revised April 1, 1999, a
applicable

fect
n

n =

1.1502-91T(f)(2Example(a),
last sentence

1.1502-21T(b)

1.1502-21(b) or 1.1502—-21T(b) in ef
prior to June 25, 1999, as contained
26 CFR part 1 revised April 1, 1999, a
applicable

fect
in

1.1502-92T(b)(2Example 8a),
fourth sentence

1.1502-21T(b)

1.1502-21(b) or 1.1502-21T(b) in effect

prior to June 25, 1999, as contained
26 CFR part 1 revised April 1, 1999, 4
applicable

n
S

1.1502-93T(e)

1.1502-21T(c)

1.1502-21(c) or 1.1502-21T(c) in €

prior to June 25, 1999, as contained in

26 CFR part 1 revised April 1, 1999, a
applicable

ffect

S

1.1502-94T(a)(1)(i)

1.1502-21T(c)

1.1502-21(c) or 1.1502-21T(c) in €

prior to June 25, 1999, as contained in

26 CFR part 1 revised April 1, 1999, a
applicable

ffect

S
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1.1502-94T(b)(4Example {c),
last sentence

1.1502-21T(c)

1.1502-21(c) or 1.1502—-21T(c) in effect

prior to June 25, 1999, as contained in
26 CFR part 1 revised April 1, 1999, as
applicable

1.1502-95T (b)(1)(i)

1.1502-21T(b)

1.1502-21(b) or 1.1502-21T(b) in effect
prior to June 25, 1999, as contained in
26 CFR part 1 revised April 1, 1999, as
applicable

1.1502-95T(b)(4Example {a),
sixth sentence

1.1502—21T(b)

1.1502-21(b) or 1.1502-21T(b) in effect

prior to June 25, 1999, as containedin
26 CFR part 1 revised April 1, 1999, as
applicable

1.1502-95T(c)(7Example {a),
fifth sentence

1.1502-21T(b)

1.1502-21(b) or 1.1502-21T(b) in effect

prior to June 25, 1999, as contained (in
26 CFR part 1 revised April 1, 1999, 4
applicable

[

1.1502-96T(a)(1) introductory text
sixth sentence

1.1502-21T(c)

1.1502-21(c) or 1.1502-21T(c) in|effect
prior to June 25, 1999, as contained|in

26 CFR part 1 revised April 1, 1999, as

applicable

1.1502-96T(a)(2), first sentence

1.1502—21T(c)

1.1502-21(c) or 1.1502—-21T(c) in effect
prior to June 25, 1999, as contained in
26 CFR part 1 revised April 1, 1999, as
applicable

1.1502-96T(a)(5), first sentence

1.1502-15T and 1.1502-21T

1.1502-15 and 1.1502-21 (or §1.1502—
15T in effect prior to June 25, 1999, as
contained in 26 CFR part 1 revised April
1, 1999 and 1.1502-21T in effect prio
to June 25, 1999, as contained in 26
CFR part 1 revised April 1, 1999, as
applicable)

1.1502-96T(b)(2)(ii)(A)

1.1502-21T(b)

1.1502-21(b) or 1.1502-21T(b) in effect
prior to June 25, 1999, as contained i
26 CFR part 1 revised April 1, 1999,
applicable

1.1502-96T(b)(2)(ii)(B)

1.1502—21T(c)

1.1502-21(c) or 1.1502—-21T(c) in effect
prior to June 25, 1999, as contained i
26 CFR part 1 revised April 1, 1999,
applicable

1.1502-99T(c)(2)(i), fourth sentence

1.1502-21T(c)

1.1502-21(c) or 1.1502—-21T(c) irieffect
prior to June 25, 1999, as contained i

26 CFR part 1 revised April 1, 1999, as
applicable

1.1502-997T(c)(2)(ii)

1.1502-21T(b)

1.1502-21(b) or 1.1502-21T(b) in &ffect
prior to June 25, 1999, as contained in
26 CFR part 1 revised April 1, 1999, as
applicable

1.1502-100(c)(2)

§81.1502-21A or 1.1502-21T

§1.1502-21A or 1.1502-21
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1.1503-2(d)(2)(i), last sentence

§1.1502—21A(c) or 1.1502-21T(c)

1.1502-21A(c) or 1.1502-21(c)

1.1503-2(d)(2)(ii), last sentence

§1.1502—21A(c) or 1.1502-21T(c)

1.1502—-21A(c) or 1.1502—21(c)

1.1503-2(d)(4Example 1(iv),
last sentence

1.1502-22T(c)

1.1502-22(c)

1.1503-2(g)(2)(vii)(B)D),
second sentence

§1.1502—21A(c) or 1.1502-21T(c)

1.1502-21A(c) or 1.1502-21(c)

1.1503-2(g)(2)(vii)(B)?),
first sentence

§1.1502—-21A(c) or 1.1502-21T(c)

1.1502—-21A(c) or 1.1502-21(c)

1.1503-2(g)(2)(vii)(GExample 1
ninth sentence

§1.1502—-21A(c) or 1.1502-21T(c)

1.1502-21A(c) or 1.1502-21(c)

1.1503-2(g)(2)(vii)(GExample 2
last sentence

§81.1502—-21A(c) or 1.1502—-21T(c)

§1.1502—21A(c) or 1.1502-21(c)

1.1503-2(h)(3), second sentence

§81.1502—21A(c) or 1.1502-21T(c)

(81.1502—21A(c) or 1.1502-21(c)

1.1503-2A(f)(1)(i) introductory text

1.1502—21T(b)

1.1502-79A(a)(3)

1.1503-2A()(1)()(C)

1.1502-22T(b)

1.1502-22

1.1503-2A(f)(2)(i), fourth sentence

1.1502-21T(c)

1.1502-21(c)

1.1503-2A(f)(2)(ii), last sentence

1.1502—21T(c)

1.1502-21(c)

301.6402-7(g)(2)(iii), first sentence

§1.1502—21T(b)

1.1502-21(b)

301.6402-7(g)(3Example 2
second sentence

1.1502-21T

1.1502-21

301.6402-7(g)(3Example 2
third sentence

1.1502—21T(c)

1.1502—21(c)

301.6402-7(h)(1)(ilgxample(b),
first sentence

1.1502-21T(b) and 1.1502-22T(b)

1.1502-21(b) and 1.1502-22(b)

Par. 3. Section 1.1502-1 is amendetthat occurs before June 25, 1999, only &n overlap with section 382), built-in
by revising paragraph (f)(4) to read as folthe amount by which basis differs fromlosses are subject to the SRLY limitation
value, in the aggregate, is material. Forander §81.1502-21(c) and 1.1502—-22(c)
transaction that occurs before June 2%including applicable subgroup princi-

lows:

§1.1502-1 Definitions.

(f)***

(4) Predecessor and successorshe

term predecessomeans a transferor or
distributor of assets to a member (the suc-

cessor) in a transaction-

1999, only one member may be consideles). Built-in losses are treated as deduc-
ered a predecessor to or a successor Ins or losses in the year recognized, ex-

one other member.

* * * *x %

Par. 4. Section 1.1502-15 is added

read as follows:

cept for the purpose of determining the
amount of, and the extent to which the
built-in loss is limited by, the SRLY limi-
tation for the year in which it is recog-

tr?ized. Solely for such purpose, a built-in

loss is treated as a hypothetical net operat-

(i) To which section 381(a) applies; or §1 1502—15 SRLY limitation on built-in iNg loss carryover or net capital loss car-
(i) That occurs on or after January 1jpgges.
1997, in which the successor’s basis for
the assets is determined, directly or indi- () SRLY limitationExcept as provided To the extent that a built-in loss is allowed

rectly, in whole or in part, by reference tdn paragraph (f) of this section (relating taeas a deduction under this section in the

ryover arising in a SRLY, instead of as a

deduction or loss in the year recognized.

the basis of the assets of the transferor built-in losses of the common parent) angear it is recognized, it offsets any consol-

distributor, but in the case of a transactioparagraph (g) of this section (relating tadated taxable income for the year before
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any loss carryovers or carrybacks are athange loss to the amount of the net unrevthin the previous five year period in a
lowed as a deduction. To the extent not saized built-in loss. transaction described in §1.1502-75(d)-
allowed, it is treated as a separate net op-(c) Built-in losses of subgroups(1) In  (2)(ii) or (3), the principles of §81.1502—
erating loss or net capital loss carryovegeneral.In the case of a subgroup, the@1(g)(6) and 1.1502-96(a)(2)(iii) shall
or carryback arising in the year of recogprinciples of paragraph (b) of this sectiorapply.
nition and, under §1.1502-21(c) orapply to the subgroup, and not separately (4) Built-in amounts.Solely for pur-
1.1502-22(c), the year of recognition igo its members. Thus, the net unrealizeposes of determining whether the sub-
treated as a SRLY. built-in loss and recognized built-in lossgroup has a net unrealized built-in loss or
(b) Built-in losses—(1) Defined.If a for purposes of paragraph (b) of this seawvhether it has a recognized built-in loss,
corporation has a net unrealized built-ition are based on the aggregate amouritse principles of §1.1502-91(g) and (h)
loss under section 382(h)(3) (as modifiefor each member of the subgroup. apply with appropriate adjustments.
by this section) on the day it becomes a (2) Members of subgroup# subgroup (d) ExamplesFor purposes of the ex-
member of the group (whether or not thés composed of those members that hawmples in this section, unless otherwise
group is a consolidated group), its dedudseen continuously affiliated with eachstated, all groups file consolidated re-
tions and losses are built-in losses undether for the 60 consecutive month perioturns, all corporations have calendar tax-
this section to the extent they are treateehding immediately before they becomeable years, the facts set forth the only cor-
as recognized built-in losses under sectiomembers of the group in which the loss iporate activity, value means fair market
382(h)(2)(B) (as modified by this sec-recognized. Amember remains a membeslue and the adjusted basis of each asset
tion). This paragraph (b) generally apeof the subgroup until it ceases to be affiliequals its value, all transactions are with
plies separately with respect to eachted with the loss member. For this puranrelated persons, and the application of
member, but see paragraph (c) of this sepese, the principles of §1.1502—-21(c)(2)any limitation or threshold under section
tion for circumstances in which it is ap-(iv) through (vi) apply with appropriate 382 is disregarded. The principles of this
plied on a subgroup basis. adjustments. section are illustrated by the following ex-
(2) Operating rules.Solely for pur- (3) Coordination of 60 month affilia- amples:
poses of applyl_ng _paragraph (b)(1) of thision requirement with t_he overlap ruld. Example 1. Determination of recognized builtin
sectlon,_the pr|nC|p_Ies of §_1.1502—94_(c))ne or more corporatlo_ns become MEM3s (i) Individual A owns all of the stock of P and
apply with appropriate adjustments, inbers of a group and are included in the d&- 1 has two depreciable assets. Asset 1 has an unre-
cluding the following: termination of a net unrealized built-inalized loss of $55 (basis $75, value $20), and asset 2
(i) Stock acquisitionA corporation is loss that is subject to the overlap rule dehas an unrealized gain of $20 (basis $30, value $50).
treated as having an ownership changeribed in paragraph (g)(1) of this sectiorf, 2¢quires all the stock of T from Individual A dur-

. ing Year 1, and T becomes a member of the P group.
under section 382(g) on the day the comh_en for purposes of paragr_aph (©)(2) op acquisition of T is not an ownership change as
poration becomes a member of a grouphis section, such corporations that beégefined by section 382(g). Paragraph (g) of this sec-
and no other events (e.g., a subsequeriime members of the group are treated asn does not apply because there is not an overlap
ownership change under section 382(d)aving been affiliated for 60 consecutivef the application of the rules contained in paragraph
while it is a member) are treated as causaonths with the common parent of thd@) of this section and section 382. _

. . . (ii) Under paragraph (b)(2)(i) of this section, and
ing an ownershlp_ c_h_ange. group and are also treated as having beg&ely for purposes of applying paragraph (b)(1) of
(ii) Asset acquisitionIn the case of an affiliated with any other members Whoyis section, T is treated as having an ownership
asset acquisition by a group, the assebave been affiliated or are treated as havrange under section 382(g) on becoming a member
and liabilities acquired directly from theing been affiliated with the common par-of the P group. Under paragraph (b)(1) of this sec-
same transferor (whether corporate cent at such time. The corporations ar®™ none of T's $55 of unrealized loss is treated as
. . . . . built-in loss unless T has a net unrealized built-in
non-corporate, foreign or domestic) purtreated as having been affiliated W|tr_1 SUC[lss under section 382(h)(3) on becoming a member
suant to the same plan are treated as théher members for the same period of the P group.
assets and liabilities of a corporation thaime that those members have been affili- (i) Under section 382(h)(3)(A), T has a $35 net
becomes a member of the group (and hased or are treated as having been affilinrealized built-in loss on becoming a member of
an ownership change) on the date of theted with the common parent. If two ofh® P group (($55) + $20 = (335)). Assume that this
L . ount exceeds the threshold requirement in section
acquisition. N _ more corporations becpme mempers 32(h)(3)(B). Under section 382(h)(2)(B). the en-
(iii) Recognized built-in gain or los&. the group at the same time, but this pargre amount of T's $55 unrealized loss is treated as a
loss that is included in the determinatiograph (c)(3) does not apply to every suchuilt-in loss to the extent it is recognized during the
of net unrealized built-in gain or loss andorporation, then immediately after theb-year recognition period described in section
that is recognized but disallowed or deeorporations become members of tha82("W(7). Under paragraph (b)(2)(iii) of this sec-
ferred (e.g., under 81.1502—20 or sectiogroup, and solely for purposes of para\tl-'vor.]’ the restriction under section 382(n)(1)(B)(1,
. I ) = ! ' ; hich limits the amount of recognized built-in loss
267) is not treated as a built-in loss unlesgraph (c)(2) of this section, the corporamat is treated as pre-change loss to the amount of
and until the loss would be allowed durtions to which this paragraph (c)(3) apthe net unrealized built-in loss, is inapplicable for
ing the recognition period without regarcblies are treated as having not beethis purpose. Consequently, the entire $55 of unre-
to the application of this section. Sectiomreviously affiliated with the corporations""'(':a‘igd'ousrf‘d(e”rc’t ;‘:zt :29h$(3t;5)(rl‘ftolf‘r;;]‘?s'zsgm')f?si
382(h)(_1)(!3)(ii) does not apply to the_ ex-to which this paragraph (c)(3) does nogum_in loss o ?he gxtsm it is recognized within 5
tent it limits the amount of recognizedapply. If the common parent has becomgars of T's becoming a member of the P group.
built-in loss that may be treated as a préehe common parent of an existing groupnder paragraph (a) of this section, a built-in loss is
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subject to the SRLY limitation under §1.1502—aggregate of P's net unrealized built-in gain of $18olidated taxable income is determined without re-
21(c)(1). and S's net unrealized built-in loss of $75, or an aggard to any consolidated net operating loss deduc-
(iv) Under paragraph (b)(2)(ii) of this section, thegregate net unrealized built-in loss of $65. (Theions under §1.1502-21(a).
built-in loss would similarly be subject to a SRLY stock of S owned by P is disregarded for purposes of (iv) The P group’s consolidated taxable income
limitation under §1.1502-21(c)(1) if T transferreddetermining the net unrealized built-in loss. Howthrough Year 3 is $60 when determined by reference
all of its assets and liabilities to a subsidiary of the Bver, any loss allowed on the sale of the stock withito only T's items. Under §1.1502-21(c), the SRLY
group in a single transaction described in sectiothe recognition period is taken into account in detefimitation for Year 3 is therefore $60.
351. To the extent the built-in loss is recognizeanining recognized loss.) Assume that the $65 net (v) Under paragraph (a) of this section, the $100
within 5 years of T’s transfer, all of the items con-unrealized built-in loss exceeds the threshold reduilt-in loss is treated as a current deduction for all
tributed by the acquiring subsidiary to consolidatedjuirement under section 382(h)(3)(B). purposes other than determination of the SRLY limi-
taxable income (and not just the items attributable to (iv) Under paragraphs (b)(1), (b)(2)(iii), and (c)tation under §1.1502-21(c). Consequently, a deduc-
the assets and liabilities transferred by T) are inef this section, a loss recognized during the 5-yedion for the built-in loss is allowed in Year 3 before
cluded for purposes of determining the SRLY limitatecognition period on an asset of P or S held on thEs loss carryover from Year 1 is allowed, but only
tion under §1.1502—-21(c)(1). day that P and S became members of the M groupt® the extent of the $60 SRLY limitation. None of
Example 2. Actual application of section 382 not built-in loss except to the extent the group estad-s Year 1 loss carryover is allowed because the
relevant.(i) Individual A owns all of the stock of P, lishes that such loss exceeds the amount by whidtilt-in loss ($100) exceeds the SRLY limitation for
and Individual B owns all of the stock of T. T hasthe adjusted basis of such asset on the day the me¥gar 3.
two depreciable assets. Asset 1 has an unrealizedr hecame a member exceeded the fair market (vi) The $40 balance of the built-in loss that is
loss of $25 (basis $75, value $50), and asset 2 has\ailue of such asset on that same day. If P sells asgét allowed in Year 3 because of the SRLY limita-
unrealized gain of $20 (basis $30, value $50). P buysfor $45 in Year 7 and recognizes a $10 loss, the efion is treated as a $40 net operating loss arising in
55 percent of the stock of T in January of Year 1, retire $10 loss is treated as a built-in loss under pard€ar 3 that is carried to other years in accordance
sulting in an ownership change of T under sectiographs (b)(2)(iii) and (c) of this section. If S sellswith the rules of 81.1502-21(b). The $40 net operat-
382(g). During March of Year 2, P buys the 45 perasset 3 for $10 in Year 7 and recognizes an $85 lo$8g loss is treated under paragraph (a) of this section
cent balance of the T stock, and T becomes a menhe entire $85 loss is treated as a built-in loss undapd §1.1502-21(c)(1)(ii) as a loss carryover or car-
ber of the P group. paragraphs (b)(2)(iii) and (c) of this section (not justyback from Year 3 that arises in a SRLY, and is sub-
(i) Although T has an ownership change for purthe $55 balance of the P subgroup’s $65 net unredpct to the rules of §1.1502-21 (including
poses of section 382 in Year 1 and not Year 2, Tiged built-in loss). §1.1502-21(c)) rather than this section. See also
joining the P group in Year 2 is treated as an owner- (v) The determination of whether P and S consti§1.1502-21(c)(1)(iilExample 4
ship change under section 382(g) solely for purposgste a SRLY subgroup for purposes of loss carry- (vii) The facts are the same as in paragraphs (i)
of this section. Consequently, for purposes of thigvers and carrybacks, and the extent to which builthrough (vi) of thisExample 4except that T has an
section, whether T has a net unrealized built-in l0S§ |osses are not allowed under the SRLY limitation@dditional built-in loss when it joins the P group
under section 382(h)(3) is determined as if the day iE made under §1.1502-21(c). which is recognized in Year 4. For purposes of deter-
joined the P group were a change date. Example 4. Computation of SRLY limitatigi). Mining the SRLY limitation for these additional
Example 3. Determination of a recognized builtindividual A owns all of the stock of P, the commonl0sses in Year 4 (or any subsequent year), the $60 of
in loss of a subgrouii) Individual Aowns all of the  parent of a consolidated group. During Year 1, Indibuilt-in loss allowed as a deduction in Year 3 is
stock of P, S, and M. P and M are each common pajijual A forms T by contributing $300 and T sus-treated under paragraph (a) of this section as a de-
ents of a consolidated group. During Year 1, P aGains a $100 net operating loss. During Year 2, T'guction in Year 3 that reduces the P group’s consoli-
quires all of the stock of S from Individual A, and Szssets decline in value to $100. At the beginning éfated taxable income when determined by reference
becomes a member of the P group. P’s acquisition §kar 3, P acquires all the stock of T from Individualto only T's items.
S is not an ownership change as defined by sectiol and T becomes a member of the P group with a Example 5. Built-in loss exceeding consolidated
382(g). At the beginning of Year 7, M acquires all ofyet unrealized built-in loss of $100. P’s acquisitiorfaxable income in the year recogniz€iindividual
the stock of P from Individual A, and P and S beyt T is not an ownership change as defined by seéowns all of the stock of P-and T. During Year 1, P
come members of the M group. M's acquisitions ofjon 382(g). Assume that $100 exceeds the threshof§auires all the stock of T from Individual A, and T
Pand S are also not ownership changes as definggyirements of section 382(h)(3)(B). During YeaPecomes a member of the P group. P's acquisition of
by section 382(g). At the time of M’s acquisition of3‘ T recognizes its unrealized built-in loss as a $10b was not an ownership change as defined by sec-
the P stock, P has (disregarding the stock of S) a$%@dinary loss. The members of the P group confion 382(g). At the time of acquisition, T has a non-
net unrealized built-in gain (two depreciable assetgip te the following net income to the consolidatef@pital asset with an unrealized loss of $45 (basis
asset 1 with a basis of $35 and a value of $55, apgyapie income of the P group (disregarding T's rec?100, value $55), which exceeds the threshold re-
asset 2 with a basis of $55 and a value of $45), andoﬁnized built-in loss and any consolidated net opeguirements of section 382(h)(3)(B). During Year 2,
has a $75 net unrealized built-in loss (two depreciaamng loss deduction under §1.1502-21) for Years % sells its asset for $55 and recognizes the unreal-

ble assets, asset 3 with a basis of $95 and a valuefy 4. ized built-in loss. The P group has $10 of consoli-
$10, and asset 4 with a basis of $10 and a value of dated taxable income in Year 2, computed by disre-
$20). Year 3 Year 4 Total garding T's recognition of the $45 built-in loss and
(i) Under paragraph (c) of this section, P and $ group $100 $100 $200 the consolidated net operating loss deduction, while
compose a subgroup on becoming members of th¢without T) the consolidated taxable income would be $25 if de-
M group because P and S were continuously affiliT $60 $40 $100 termined by reference to only T’s items (other than
ated for the 60 month period ending immediately becT $160 $140 $300 the $45 loss).
fore they became members of the M group. Conse- (i) T's $45 loss is recognized in Year 2 and,

quently, paragraph (b) of this section does not apply (i) Under paragraph (b) of this section, T's $100under paragraph (b) of this section, constitutes a
to P and S separately. Instead, their separately co@rdinary loss in Year 3 (not taken into account in théuilt-in loss. Under paragraph (a) of this section and
puted unrealized gains and losses are aggregated ¢onsolidated taxable income computations above) &1.1502—21(c)(1)(ii), the loss is treated as a net op-
purposes of determining whether, and the extent & built-in loss. Under paragraph (a) of this sectiorgrating loss carryover to Year 2 for purposes of ap-
which, any unrealized loss is treated as built-in losthe built-in loss is treated as a net operating loss cagslying the SRLY limitation under §1.1502-21(c).
under this section and is subject to the SRLY limitaryover for purposes of determining the SRLY limita-  (iii) For Year 2, T's SRLY limitation is the aggre-
tion under §1.1502-21(c). tion under §1.1502-21(c). gate of the P group’s consolidated taxable income
(iii) Under paragraph (c) of this section, the P (iii) For Year 3, §1.1502-21(c) limits T's $100 through Year 2 determined by reference to only T's
subgroup has a net unrealized built-in loss on theuilt-in loss and $100 net operating loss carryovetems. For this purpose, consolidated taxable income
day P and S become members of the M group, detdrom Year 1 to the aggregate of the P group’s consois determined by disregarding any built-in loss that
mined by treating the day they become members &ated taxable income through Year 3, determineid treated as a net operating loss carryover, and any
a change date. The net unrealized built-in loss is thwy reference to only T's items. For this purpose, corconsolidated net operating loss deductions under
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§1.1502-21(a). Consolidated taxable income so de- (ii) Overlap—(A) An overlap of the  (4) Subgroup rules.In general, in the
termined is $25. __application of paragraph (a) of this secease of built-in losses for which there is a
| (V) Under §1.1502-21(c), $25 of the $45 built-ing oy 5 the application of section 38SRLY subgroup and the corporations
oss could be deducted in Year 2. Because the P, . . . . .
group has only $10 of consolidated taxable incom®/ith respect to built-in losses occurs if goining the group at the time of the SRLY
(determined without regard to the $45), the $25 losgorporation becomes a member of a corvent also constitute a loss subgroup (as
creates a consolidated net operating loss of $15. Tig®lidated group (the SRLY event) withindefined in §1.1502-91(d)(2)), the princi-
loss is carried back or forward under the rules ofjy months of the change date of an owrples of this paragraph (g) apply to the
21:1155822_'2211(;?.)Ti?:I;Sbssics’rs;dtrggtdezr;:zrirsti’r']‘;sm “rship change giving rise to a sectioBRLY subgroup, and not separately to its
SRLY (see §1.1502-21(c)(L)(ii)) and therefore is nos82(a) limitation that would apply with members. However, paragraph (g)(1) of
subject to the SRLY limitation under §1.1502-21(cyespect to the corporation’s recognizethis section applies with respect to built-in
in any consolidated return year of the group tduilt-in losses (the section 382 event)losses only if—
which it is carried. The remaining $20 is treated asgrycept as provided in paragraph (g)(3) of (i) all members of the SRLY subgroup
loss carryover arising in a SRLY and is subject o thgy, s g ction, application of the overlapwith respect to those built-in losses are
limitation of 81.1502-21(c) in the year to which it is . . . .
carried. rule does not require that the size andiso included in a loss subgroup; and
composition of the corporation’s net unre- (ii) all members of a loss subgroup are
(e) Predecessors and successdfsr  alized built-in loss is the same on the datalso members of a SRLY subgroup with
purposes of this section, any reference tof the section 382 event and the SRLYespect to those built-in losses.
a corporation or member includes, as thevent. (5) Asset acquisitions Notwithstand-
context may require, a reference to a suc- (B) For special rules in the event thaing the application of this paragraph (g),
cessor or predecessor, as defined there is a SRLY subgroup and/or a losparagraph (a) of this section applies to

§1.1502-1(f)(4). subgroup as defined in §1.1502-91(d)(2asset acquisitions by the corporation that
(f) Built-in losses recognized by comwith respect to built-in losses, see parasccurs after the latter of the SRLY event
mon parent of group-(1) General rule. graph (g)(4) of this section. and the section 382 event. See, paragraph

Paragraph (a) of this section does not (3) Operating rules—(i) Section 382 (b)(2)(ii) of this section.
apply to any loss recognized by the groupvent before SRLY evelita SRLY event  (6) ExamplesThe principles of this
on an asset held by the common parent @tcurs on the same date as a section 3Baragraph (g) are illustrated by the fol-
the date the group is formed. Followingeavent or within the six month period bedowing examples:
an acquisition described in §1.1502ginning on the date of the section 382 e 1. Determination of subarou®. ndi
75(d)(2) or (3), references to the commoevent, paragraph (g)(1) of this section ap; dﬁgfﬁ‘;\fms' a|F;r$lgas£2koofs;, %T(ghg -
parent are to the corporation that was thglies beginning with the tax year that invey, 1. P acquires all of the stock of P1, and they file
common parent immediately before theludes the SRLY event. Paragraph (g)(19 consolidated return. In Year 3, P acquires all of the
acquisition. of this section does not apply, however, iftock of S, and S joins the P group. Individual B,
(2) Anti-avoidance rule.If a corpora- a corporation that would otherwise benrelated to Individual A, owns all of the stock of M
tion that becomes a common parent of subject to the overlap rule acquires asset8d K each the common parent of a consolidated
. . roup. Individual C, unrelated to either Individual A
group acquires assets with a net unrearom a person other than a member of the | svidual B. owns all of the stock of T.
ized built-in loss in excess of the threshgroup with a net unrealized built-in loss in i) At the beginning of Year 7, M acquires all of
old requirement of section 382(h)(3)(B)excess of the threshold requirement afie stock of P from Individual A, and, as a result, P,
(and thereby increases its net unrealizesection 382(h)(3)(B) (and thereby in-P1 and S become members of the M group. At the
built-in loss or decreases its net unreakreases its net unrealized built-in lossjme of M's acquisition of the P stock, P has a $15
ized built-in gain) prior to, and in antici- after the section 382 event, and before tl”téit unrealized builtn loss (dlsregarding the stock of
’ s ' ), P1 has a net unrealized built-in gain of $10, and
pation of, the formation of the group,SRLY event. S has a net unrealized built-in gain of $5.
paragraph (f)(1) of this section does not (ii) SRLY event before section 382 (jii) During Year 8, M acquires all of the stock of
apply. event. If a section 382 event occursT: and T joins the M group. At the time of M's ac-
(g) Overlap with section 382 (1) within the period beginning the day aﬁer%‘;'z'g?gf;th:t:hséoggé;gig ﬁ?$:;?agllzs(;253:;;2
General rule. The limitations provided in the SRLY event and ending six monthg, " .o Gock of M from Individual B, and the
§81.1502-21(c) and 1.1502-22(c) do nadfter the SRLY event, paragraph (g)(1) ofembers of the M consolidated group including P,
apply to recognized built-in losses or tdhis section applies starting with the firsP1, S, and T become members of the K group. At
loss carryovers or carrybacks attributableax year that begins after the section 38pe time of K's acquisition of the M stock, M has
to recognized built-in losses when the apevent. However, paragraph (g)(1) of thi§disregarding the stock of P and T) a $15 net unreal-

plication of paragraph (a) of this sectiorsection does not apply at any time if a cop28d built-in loss, P has a $20 net unrealized built-in

. ) . . . . ”“loss (disregarding the stock of P1), P1 has a net un-

results'ln an overlap with the applicatiorporation that otherwise vyould b_e subjeciealized built-in gain of $5, S has a net unrealized

of section 382. to paragraph (g)(1) of this section transsuilt-in loss of $35, and T has a $15 net unrealized

(2) Definitions—(i) Generally.For pur- fers assets with an unrealized built-in lossuilt-inloss. _ _

poses of this paragraph (g), the definitiont> another member of the group after the (V) M's acquisition of Pin Year 7 results in P, P1,

and nomenclature contained in sectioBRLY event, but before the section 3g2"% S Pecoming members ofthe M group (the SRLY
u . ! : : ’ . ~‘event). Under paragraph (c) of this section, P and P1

382, the regulations thereunder, andvent, unless the corporation recogniz&$mpose a SRLY built-in loss subgroup because

881.1502-90 through 1.1502-99 apply. the built-in loss upon the transfer. they have been affiliated for the 60 consecutive
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month period immediately preceding joining the M Example 2. Post-overlap acquisition of ass@}s. (h) Effective date-(1) In general.This
group. S 'is not a member of the subgrogp becausddividual A owns gll of the stock of P, .the' gommonsection genera”y applies to built-in losses
on becoming a member of the M group it had noparent of a consolidated group. B, an individual unfeCO nized in taxable vears for which the
been continuously affiliated with P and P1 for the 60elated to Individual A, owns all of the stock of T. T Y . y ;

month period ending immediately before it becaméas two depreciable assets. Asset 1 has an unrealii@d('_:‘ date (W'thOUF extensions) of the con-
a member of the M group. Consequently, §1.1502built-in loss of $25 (basis $75, value $50), and asss0lidated return is after June 25, 1999.
15 applies to S separately from the P and P1 suB-has an unrealized built-in gain of $20 (basis $3Q¢4owever—

group. value $50). During Year 3, P buys all of the stock of i) In the event that paraaraphs (f)(1

(v) Assuming that the $5 net unrealized built-inT from Individual B. On January 1, Year 4, P con- (d) 1) of thi ti pd 9 tp |( )t( )
loss of the P/P1 subgroup exceeds the threshold teibutes $80 cash and Individual A contributes ass@" (g)( )o _'S _Sec lon _O notapply to a
quirement under section 382(h)(3)(B), M’s acquisi3, a depreciable asset, with a net unrealized built-Rarticular built-in loss in the current
tion of P resulted in an ownership change of P and Rass of $45 (basis $65, value $20), in exchange for roup, then solely for purposes of apply-
witgigihe m(la_an_ing_ of se(o:ltion 38_2(g) thgt sub}j;ects Btolck in a transaction that is described in sectiomg paragraph (a) of this section to deter-
and P1 to a limitation under section 382(a) (the seG51. - . __mine a limitation with respect to that
tion 382 event). Because, with respect to P and P1, (ii) P's acquisition of T results in T becoming a, .~ . .
the SRLY event and the change date of the sectionember of the P group (the SRLY event) and alsBuilt-in IOS_S and with re_spect to which t_he
382 event occur on the same date and because tesults in an ownership change of T, within théSRLY register (consolidated taxable in-
loss subgroup and SRLY subgroup are coextensivejeaning of section 382(g), that gives rise to a limitacome determined by reference to only the
there is an overlap qf the applicati_on of the SRL\tion"L.mder section 382(a) (the section 382 event). member’s (or subgroup's) items of in-
rules and the application of the section 382. (i) Because the SRLY event and the change date m in. deduction or | b nin

(vi) S was not a loss corporation because it didf the section 382 event occur on the same datgp €, gain, deduc _O o OSS) €ga a
not have a net operating loss carryover, or a net uthere is an overlap of the application of the srLYi@xable year for which the due date of the
realized built-in loss, and therefore, M’s acquisitiorrules and the application of section 382. Consd-eturn was on or before June 25, 1999),
of P did not result in an ownership change of Sjuently, under paragraph (g) of this section, the limparagraph (c)(3) of this section shall not
within the meaning of section 382(g). S, therefore igation under paragraph (a) of this section does ”%{pply' and
not subject to the overlap rule of paragraph (g) cdpply to T's net unrealized built-in loss when it (ii) ,FOI’ purposes of paragraph (g) of
this section. joined the P group. ) . _

(vii) M's acquisition of T resulted in T becoming  (iv) Individual A's Year 4 contribution of a depre- this section, only an ownership change to
a member of the M group (the SRLY event). Asciable asset occurred after T was a member of theWhich section 382(a) as amended by the
sum(ijngttr:]att:s $rj1-5|38t unrgalized tbuilt;jin loss ?xgros;;. Altssurlning that tZe ?hm(#]nt Or: t|:|e net ‘unrea’r[t-ax Reform Act of 1986 applies shall
ceeds the threshold requirement under sectiomed built-in loss exceeds the threshold requireme . -
382(h)(3)(B), M’s acquisition of T also resulted inof section 382(h)(3)(B), the sale of asset 3 within thrt(al’onStltUt_e a septlon 382 event_'
an ownership change of T within the meaning ofecognition period is subject to the SRLY limitation  (2) Pr|0r_ periods. For certain taxable
section 382(g) that subjects T to a limitation undeof paragraphs (a) and (b)(2)(ii) of this section. years ending on or before June 25, 1999,
S(_ection 382(a) (the section 382 event). Because, Example 3. Overlap rulgi) Individual Aowns see §1.1502-15T in effect prior to June
with respect to_T, the SRLY event and the chang_all of the stock of P, t_he_c_ommon parent of a co_n_sob5, 1999, as contained in 26 CFR part 1
date of the section 382 event occur on the same daiated group. B, an individual unrelated to Individ- . d April 1. 1999 licabl
there is an overlap of the application of the SRLYual A, owns all of the stock of T. T has two depre—revIse prit-L, » as applicable.
rules and the application of section 382 within theiable assets. Asset 1 has an unrealized loss of S;%i
meaning of paragraph (g) of this section. (basis $75, value $20), and asset 2 has an unreali -1502-15T [Removed]

(viii) K's acquisition of M results in the members gain of $30 (basis $30, value $60). On February 28 . .
of the M consolidated group, including T, P, P1, andf Year 2, P purchases 55% of T from Individual B. Par. 5. Sectlc_)n 1.1502-15T I_S removed.
S, becoming members of the K group (the SRLYOn June 30, of Year 2, P purchases an additional Par. 6. Section 1.1502-21 is added to
event). Because T, P, and P1 were each included 36% of T from Individual B. read as follows:
the determination of a net unrealized built-in loss (ii) The February 28 purchase of 55% of T is a
that was subject to the overlap rule described isection 382 event because it results in an ownershll.1502—21 Net operating losses.
paragraph (g)(1) of this section when they each behange of T that gives rise to a section 382(a) limita-
came members of the M group, they are deemdibn. The June 30 purchase of 35% of T results in T (a) Consolidated net operating loss de-
undgr paralgra?fq (c)((jS) o; t’\r}:sf se(;]tion to hav;]e beszcLoYming a member of the P group and is thereforedfy ction. The consolidated net operating
continuously affiliated with M for the 60 month pe- SRLY event. _loss deduction (or CNOL deduction) for
riod ending immediately before becoming a member (iii) Because the SRLY event occurred within six . i
of the M group, notwithstanding their actual affilia-months of the change date of the section 382 eve@y consolidated retum year 1s the aggre-
tion history. As a result, M, T, P, and P1 compose there is an overlap of the application of the SRLYgate of the net operating loss carryovers
SRLY built-in loss subgroup under paragraph (c)(2jules and the application of section 382, and parand carrybacks to the year. The net oper-
of this section. K's iacquisi.tion of Mis npt subject tograph (a) gf Fhisf section does not apply. Thereforeating loss carryovers and carrybacks con-
paragraph (g) of this section because it does not rite SRLY limitation does not apply to any of the $55 . t of
sult in a section 382 event. loss in asset 1 recognized by T after T joined the pist Ol— . .

(iX) S, however, is not a member of the subgroup. See §1.1502-94 for rules relating to the ap- (1) Any CNOLs (as defined in para-
group under paragraph (c)(2) of this section. Beplication of section 382 with respect to T's $25 unregraph (e) of this section) of the consoli-
cause S was not included in the determination of @ized built-in loss. dated group; and
net unrealized built-in loss that was subject to the Example 4. Overlap rule-Fluctuation in valu@. ;

S . (2) Any net operating losses of the
overlap rule described in paragraph (g)(1) of thiThe facts are the same asErample 3except that b L
section when it joined the M group, S is treated aky June 30, of Year 2, asset 1 had declined in valff€mbers arlsmg_ln separate return years.
becoming an affiliate of M on the date it joined theby a further $10. Thus asset 1 had an unrealized loss (b) Net operating loss carryovers and
M group. Furthermore, under paragraph (c)(3) obf $65 (basis $75, value $10), and asset 2 had an warrybacks to consolidated return and
t_his st_at;tign, i Ii:)sldeen;etllto h_a_ve_ bfjglﬁn 'i\tAs affiliaealli_zeéj gain of $30 (bas;s $30;c vslue $6_0). . separate return yearsNet operating
tion with P an on the date it J(_)lne the M group. (ii) Because paragrap (a_l) of this s’ect|on _oes_n%sseS of members arising during a con-
Consequently, 81.1502-15 applies to S separatedypply, the further decrease in asset 1's value is disre-""" g
to the extent its built-in loss is recognized with thegarded. Consequently, the results are the same as&ﬁ“dat_ed retum_ year are taken into ac-
recognition period. Example 3 count in determining the group’s CNOL
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under paragraph (e) of this section for thgiarting a subgroup, see paragraph (c)(2)- (v) ExamplesFor purposes of the ex-
year. Losses taken into account in detefvii) of this section. amples in this section, unless otherwise
mining the CNOL may be carried to other (B) Offspring rule.In the case of a stated, all groups file consolidated re-
taxable years (whether consolidated anember that has been a member continturns, all corporations have calendar tax-
separate) only under this paragraph (b). ously since its organization (determinedble years, the facts set forth the only cor-
(1) Carryovers and carrybacks gener-without regard to whether the member is porate activity, value means fair market
ally. The net operating loss carryoversuccessor to any other corporation), thealue and the adjusted basis of each asset
and carrybacks to a taxable year are deteTiNOL attributable to the member is in-equals its value, all transactions are with
mined under the principles of section 172juded in the carrybacks to consolidatednrelated persons, and the application of
and this section. Thus, losses permitted {@turn years before the member’s exisany limitation or threshold under section
be absorbed in a consolidated return yegénce. If the group did not file a consoli-382 is disregarded. The principles of this
generally are absorbed in the order of th@ated return for a carryback year, the loggaragraph (b)(2) are illustrated by the fol-
taxable years in which they arose, anghay be carried back to a separate retutiwing examples:
losses carried from taxab!e years er?dingar of the common parent under para- Example 1. Offspring ruldi) During Year 1, In-
on the same da.te' and which are availah aph (b)(2)(i) of this section, but only if 4yiqual A forms P and T, and they each file lasepa—
to offset consolidated taxable income fothe common parent was not a member @te return. P forms S on March 15 of Year 2, and P

the year, .general_ly. are absorbed 0N a PHdifferent consolidated group or of an afand S file a consolidated return. P acquires all the
rata basis. Additional rules providedsjiated group filing separate returns forstock of T from Individual A at the beginning of

under the Internal Revenue Code or redipe year to which the loss is carried or ang‘ear 3, and T becomes a member of the P group. P’s

lations also apply. See, e.g., sectio . ~acquisition of T is not an ownership change within
PPly g gUbsequent year in the CarrybaCk Perioghe meaning of section 382. P, S, and T sustain a

382()(2)(B) (if losses are carried from the- | 1oing an acquisition described ing1,100 CNOL in Year 3 and, under paragraph
same taxable year, losses subject to limgy 1505_75(4)(2) or (3), references to thé)(2)(iv) of this section, the loss is attributable $200
tation under section 382 are absorbed b dmmon parent are to the corporation that P $300 to S, and $600 to T.

(ii) Of the $1,100 CNOL in Year 3, the $500
mount of the CNOL that is attributable to P and S
(i) Equival - bl (%200 + $300) may be carried to P’s separate return
: . . ) Equivalent yearsTaxable years are in Year 1. Even though S was not in existence in
|Ilus_trat|on of pro rata _ab_sorptlon of Iosse%quivalent if they bear the same numericatar 1, the $300 amount of the CNOL attributable to
SUb]eCt to a SRLY Ilmltatlon relatlonshlp to the Consolldated return yeé may be carried back to P’s separate return in Year

(2) Carryovers and carrybacks of, '\ ion s enoL arises, counting forward® Pecause S (unlike T) has been a member of the P
CNOLs to separate return yeargi) In backward f h fthe | F iroup since its organization and P is a qualified par-
general.lf any CNOL that is attributable or bac a_r rom the year of the [oss. _0 nt under paragraph (b)(2)(ii)(B) of this section. To
xample, in the case of a member’s thirghe extent not absorbed in that year, the loss may

to a member may be carried to a separ 0 )
b ied to the P 's return in Year 2. Th
return year of the member, the amount aotfalxable year (which was a separate retutten be carried to the P group’s return in Year e

the CNOL that is attributable to the memyear) that preceded the Conso"dated retuﬁﬁoo a.mount of the CNOL attri’butable toTis a ngt
ber ie apportioned 10 the member (appoéear in which the loss arose, the equivzfperatmg loss carryback to T's separate return in

) ) Qvas the common parent immediately be-
tion under section 382). Sesxample Df fore the acquisition. a

paragraph (c)(1)(iii) of this section for an

Year 1, and if not absorbed in Year 1, then to Year 2.

tioned loss) and carried to the separate r Nt year is the third consolidated return Example 2. Departing membe(§. The facts are

turn year. If carried back to a separat¥ear preceding the consolidated returthe same as iixample 1in addition, on June 15 of
return year, the apportioned loss may nogear in which the loss arose. See paraear 4, P sells all the stock of T. The P group’s con-
be carried ,baCk to an equivalent or eagraph (b)(3)(|||) of this section for CertainSO"dated return for Year 4 includes the income of T

X ) hort taxable vears that are disregarded tiIHough June 15. T files a separate return for the pe-
lier, consolidated return year of the group? y 9 riod from June 16 through December 31.

if carried over to a separate return yeaf'@king this determination. - (i) $600 of the Year 3 CNOL attributable to T is

the apportioned loss may not be carried (iv) Amount of CNOL attributable to @ apportioned to T and is carried back to its separate
over to an equivalent, or later consoliimemberThe amount of a CNOL that isreturn in Year 1. To the extent the $600 is not ab-
dated return year of the group. For ruIe@ttribUtable to a member is determined b§orbed in T's separate return in Year 1 or Year 2, itis

" - fraction the numerator of which is thé:arried to the consolidated return in Year 4 before
permitting the reattribution of losses of & being carried to T's separate return in Year 4. Any

subsidiary to the common parent whe§€eparate net operating loss of the mer_nb&grtion of the loss not absorbed in T's Year 1 or Year
loss is disallowed on the disposition ofor the year of the loss and the denomingrr in the P group's Year 4 is then carried to T's sep-
subsidiary stock, see §1.1502-20(g).  tor of which is the sum of the separate netate return in Year 4.

(i) Special rules—(A) Year of depar- Operating losses for that year of all mem- Example 3. Offspring rule following acquisition.

. bers having such losses. For this pur OS@’Individual A owns all of the stock of P, the com-
ture from grouplf a corporation ceases to g purp mon parent of a consolidated group. In Year 1, B, an

be a member during a consolidated retufie separate net operating loss of a mermaividual unrelated to Individual A, forms T. P ac-

year, net operating loss carryovers attridoer is determined by computing theyires all of the stock of T at the beginning of Year
utable to the corporation are first carriedCNOL by reference to only the member’s, and T becomes a member of the P group. The P
to the consolidated return year, and onlitems of income, gain, deduction, androup has $200 of consoli(_jated taxable i.ncome i.n
the amount so attributable that is not adess, including the member’s losses an&ear 2, and $300 of _consolldated taxable income in
. . . . Year 3 (computed without regard to the CNOL de-
sorbed by the group in that year is carrleQeductlons actually absorbed by the 9rOUR ction). At the beginning of Year 4, T forms a sub-
to the corporation’s first separate returmn the taxable year (whether or not absigiary, v, in a transaction described in section 351.

year. For rules concerning a member desorbed by the member). The P group has a $300 consolidated net operating
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loss in Year 4, and under paragraph (b)(2)(iv) of thiseparate statement entitled “THIS IS ANhe group include only those years, in-
section, the loss is attributable entirely to Y. ELECTION UNDER SECTION 1.1502— cluding the year to which the loss is car-
$3(()"0)’ fgsnamgﬂg?;vtvﬁes 22;;25;;;%”?:”%2?;?21(b)(3)_(ii)(B) TO WAIVE THE PRE- ried, t_hat the member has been cpntinu-
loss attributable to Y, may be carried back to therﬁnsert first taxable year for which theously included in the group’s consolidated
group’s Year 2 consolidated return under paragrapfember (or members) was not a membeeturn, but exclude—
(b)(2)(ii)(B) of this section because Y has been ®f another group] CARRYBACK PE- (1) For carryovers, any years ending
member of the P group since its organization. To the|OD FOR THE CNOLSs attributable to after the year to which the loss is carried:;
extent not absorbed in that year, the loss may then ﬁﬁsert names and employer identificatiorand
carried to the P group’s consolidated return in Year .
number of members].” The statement (2) For carrybacks, any years ending
(3) Special rules—(i) Election to relin- must be filed with the acquiring consoli-after the year in which the loss arose; and
quish carrybackA group may make an ir- dated group’s original income tax return (D) The treatment under §1.1502-15 of
revocable election under sectiorfor the year the corporation (or corporaa built-in loss as a hypothetical net operat-
172(b)(3) to relinquish the entire carry-tions) became a member, and it must bag loss carryover in the year recognized
back period with respect to a CNOL forsigned by the common parent and each & solely for purposes of determining the
any consolidated return year. Except afie members to which it applies. limitation under this paragraph (c) with
provided in paragraph (b)(3)(ii)(B) of this (iii) Short years in connection withrespect to the loss in that year and not for
section, the election may not be mad#ransactions to which section 381(a) apany other purpose. Thus, for purposes of
separately for any member (whether oplies. If a member distributes or transfersletermining consolidated taxable income
not it remains a member), and must bassets to a corporation that is a membéor any other losses, a built-in loss al-
made in a separate statement entitldchmediately after the distribution orlowed under this section in the year it
“THIS IS AN ELECTION UNDER SEC- transfer in a transaction to which sectiomrises is taken into account.
TION 1.1502-21(b)(3)(i) TO WAIVE 381(a) applies, the transaction does not (ii) Losses treated as arising in SRLYS.
THE ENTIRE CARRYBACK PERIOD cause the distributor or transferor to havl a net operating loss carryover or carry-
PURSUANT TO SECTION 172(b)(3) a short year within the consolidated returback did not arise in a SRLY but is attrib-
FOR THE [insert consolidated returnyear of the group in which the transactiomitable to a built-in loss (as defined under
year] CNOLs OF THE CONSOLI- occurred that is counted as a separate ye&r.1502—15), the carryover or carryback
DATED GROUP OF WHICH Jinsert for purposes of determining the years tes treated for purposes of this paragraph
name and employer identification numbewhich a net operating loss may be carrieqc) as arising in a SRLY if the built-in loss
of common parent] IS THE COMMON (iv) Special status lossgfeserved] was not allowed, after application of the
PARENT.” The statement must be signed (c) Limitations on net operating lossSRLY limitation, in the year it arose. For
by the common parent and filed with thecarryovers and carrybacks from separat@n illustration, see §1.1502—-15(&xam-
group’s income tax return for the consoliteturn limitation years—(1) SRLY limita- ple 5 But see §1.1502-15(g)(1).
dated return year in which the loss arisedion—(i) General rule.Except as pro-  (iii) Examples.The principles of this
(i) Special elections-(A) Groups that vided in paragraph (g) of this section (reparagraph (c)(1) are illustrated by the fol-
include insolvent financial institutionsor lating to an overlap with section 382), thdowing examples:
i inquishi i regate of the net o [ -
s 0plcabl o lnQUENINg e eraGHEste of i Tt ORTalng oss 1Y cuamp 1. cmsmiionor i
; . > o . dividual A owns P. In Year 1, Individual A forms
tributable to insolvent financial institu- (or treated as arising) in SRLYs that are and T sustains a $100 net operating loss that is
tions, see §301.6402—7 of this chapter. included in the CNOL deductions for allcarried forward. P acquires all the stock of T at the
(B) Acquisition of member from an-consolidated return years of the grougpeginning of Year 2, and T becomes a member of the
other consolidated grouplf one or more under paragraph (a) of this section ma§ 9roup: The P group has $300 of consolidated tax-
. . le income in Year 2 (computed without regard to
members of a consolidated group benot exc_eed the aggregate _consolldat CNOL deduction). Such consolidated taxable in-
comes a member of another consolidatdéxable income for all consolidated returome would be $70 if determined by reference to
group, the acquiring group may make apears of the group determined by referenly T's items.
irrevocable election to relinquish, with re-ence to only the member’s items of in- (i) T's $100 net operating loss carryover from
spect to all consolidated net operatingome, gain, deduction, and loss. For thigear L arose in a SRLY. See 51.1502-1(N(2)(ii). P's
losses attributable to the member, the popurpose— a_chwsmon of_T was not an ownership change as de-
) ] ) . . . fined by section 382(g). Thus, the $100 net operat-
tion of the carryback period for which the (A) Consolidated taxable income isjng joss carryover is subject to the SRLY limitation
corporation was a member of anothecomputed without regard to CNOL de-in paragraph (c)(1) of this section. The SRLY limita-
group, provided that any other corporaeuctions; tiqn for Year 2 is consolidated thable income deter-
tion joining the acquiring group that was (B) Consolidated taxable income takeg'”ed by reference to only T's items, or $70. Thus,

o . : ) . , 70 of the loss is included und h (a) of
affiliated with the member immediatelyinto account the member's losses and d@. o .o Ooo S [REU0ed nee? patagrap @ o

S - . . . . . is section in the P group’s CNOL deduction for
before it joined the acquiring group is alsaluctions (including capital losses) actuyear 2.
included in the waiver. This election isally absorbed by the group in consoli- (iii) The facts are the same as in paragraph (i) of
not a yearly election and applies to altlated return years (whether or nothis Example 1 except that such consolidated tax-
losses that would otherwise be subject tabsorbed by the member); able income (computed without regard to the CNOL
back t f d (C) In computing consolidated t bl deduction and by reference to only T’s items) for
a} Carryback to a O_rmer group under $69' P g_ aled taxabl&ey; 5 is a loss (a CNOL) of $370. Because the
tion 172. The election must be made in Bncome, the consolidated return years &frLy limitation may not exceed the consolidated
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taxable income determined by reference to only T'¥ear 4 is reduced by T's $50 Year 2 SRLY loss al- Year 3 Year 4 Total

items, and such items aggregate to a CNOL, T's feady included in the CNOL deduction for Year 4.P group $100 $100 $200
100 net operating loss carryover from Year 1 is nothus, the absorption of Year 3 losses is as follows: (without T)

allowed under the SRLY limitation in Year 2. More- ~ Amount of P’s Year 3 losses absorbed = $120r 60 40 100
over, if consolidated taxable income (computed$120 + $20)x $70 = $60. CTI 160 140 300
without regard to the CNOL deduction and by refer- Amount of T's Year 3 losses absorbed = $20/

ence to only T’s items) did not exceed $370 in Yeaf$120 + $20)x $70 = $10. (if) Under 8§1.1502-15(a), T's $100 of ordinary

3, the carryover would still be restricted under para- (v) The absorption of $10 of T's Year 3 loss fur-l0ss in Year 3 constitutes a built-in loss that is sub-
graph (c) of this section in Year 3, because the agher reduces T's SRLY limitation to $10 ($70 of ini-ject to the SRLY limitation under paragraph (c) of
gregate consolidated taxable income for all consoliial SRLY limitation, reduced by the $60 net operatthis section. The amount of the limitation is deter-
dated return years of the group computed bing loss already included in the CNOL deductiongnined by treating the deduction as a net operating
reference to only T’s items would not be a positivdor Year 4 under paragraph (a) of this section). loss carryover from a SRLY. The built-in loss is
amount. (vi) P carries its remaining $60 Year 3 net operattherefore subject to a $60 SRLY limitation for Year
Example 2. Net operating loss carryove(is.In  ing loss and T carries its remaining $50 Year 3 néd. The built-in loss is treated as a net operating loss
Year 1, Individual A forms P, and P sustains a $40perating loss over to Year 5. Assume that, in Year Barryover solely for purposes of determining the ex-
net operating loss that is carried forward. P has nibie P group has $90 of consolidated taxable incontent to which the loss is not allowed by reason of the
income in Year 2. Individual A also owns T which (computed without regard to the CNOL deduction)SRLY limitation, and for all other purposes the loss
sustains a net operating loss of $50 in Year 2 that ®e group’s CTI determined by reference to only T’semains a loss arising in Year 3. Consequently, under
carried forward. P acquires the stock of T from Indiitems is a CNOL of $4. For Year 5, the CNOL de-paragraph (b) of this section, the $60 allowed under
vidual A during Year 3, but T is not a member of theduction is $66, which includes $60 of P's Year 3 losthe SRLY limitation is absorbed by the P group be-
P group for each day of the year. P and T file sepand $6 of T's Year 3 loss (the aggregate consolidatédre T's $100 net operating loss carryover from Year
rate returns and sustain net operating losses of $12xable income for Years 4 and 5 determined by rett is allowed.
and $60, respectively, for Year 3. The P group filegrence to T’s items, or $66, reduced by T's SRLY (iii) Under §1.1502-15(a), the $40 balance of the
consolidated returns beginning in Year 4. Durindosses actually absorbed by the group in Year 4, dwilt-in loss that is not allowed in Year 3 because of
Year 4, the P group has $160 of consolidated taxab&§0). the SRLY limitation is treated as a $40 net operating
income (computed without regard to the CNOL de- Example 3. Net operating loss carrybaciy.P  loss arising in Year 3 that is subject to the SRLY lim-
duction). Such consolidated taxable income wouldwns all of the stock of S and T. The members of thigation because, under paragraph (c)(1)(ii) of this
be $70 if determined by reference to only T's itemsP group contribute the following to the consolidatedection, Year 3 is treated as a SRLY, and is carried to

These results are summarized as follows: taxable income of the P group for Years 1, 2, and 3pther years in accordance with the rules of para-
graph (b) of this section. The SRLY limitation for

Separate/ _ Year 1 Year 2 Year 3 Total vear 4 is the P group’s consolidated taxable income

Separate Separate Affiliated Consolidated, $100 $60 $80 $240 for Year 3 and Year 4 determined by reference to
Yearl Year2  Year3 Year4 o 20 20 30 70 only T's items and without regard to the group’s

P $(40) $0 $(120) $90 T 30 10 (50) (10) CNOL deductions ($60 + $40), reduced by T's loss

T 0 (50) (60) 70 CTI 150 90 60 300 actually absorbed by the group in Year 3 ($60). The

CTI 160 SRLY limitation for Year 4 is $40.

(ii) P sells all of the stock of T to Individual Aat  (iv) Under paragraph (c) of this section and the

(i) P's Year 1, Year 2, and Year 3 are not SRLYghe beginning of Year 4. For its Year 4 separate reyinciples of section 172(b), $40 of T's $100 net op-
with respect to the P group. See 81.1502—-1(f)(2)(ifurn year, T has a net operating loss of $30. erating loss carryover from Year 1 is included in the
Thus, P's $ 40 net operating loss arising in Year 1 (iii) T's Year 4 is a SRLY with respect to the P CNOL deduction under paragraph (a) of this section
and $120 net operating loss arising in Year 3 are ngtoup. See §1.1502-1(f)(1). T's $30 net operating, Year 4.
subject to the SRLY limitation under paragraph (c)oss carryback to the P group from Year 4 is not al- Example 5. Dual SRLY registers and accounting
of this section. Under the principles of section 172owed under paragraph (c) of this section to be infpr SRLY losses actually absorbéil.In Year 1, T
paragraph (b) of this section requires that the losduded in the CNOL deduction under paragraph (a&dystains a $ 100 net operating loss and a $50 net cap-
arising in Year 1 be the first loss absorbed by the &f this section for Year 1, 2, or 3, because the Ry |oss. At the beginning of Year 2, T becomes a
group in Year 4. Absorption of this loss leaves $12@roup’s consolidated taxable income would not be gember of the P group in a transaction that does not
of the group’s consolidated taxable income availablpositive amount if determined by reference to onlyesylt in an ownership change under section 382(g).
for offset by other loss carryovers. T's items for all consolidated return years througtgoth of T's carryovers from Year 1 are subject to

(iii) T's Year 2 and Year 3 are SRLYs with respectyear 4 (without regard to the $30 net operating l0SS§R| Y |imits under this paragraph (c) and §1.1502—
to the P group. See §1.1502-1(f)(2)(ii). P’s acquisiThe $30 loss is carried forward to T's Year 5 anctz(c). The members of the P group contribute the
tion of T was not an ownership change as defined bsucceeding taxable years as provided under the Ifsllowing to the consolidated taxable income for
section 382(g). Thus, T's $50 net operating loss arisernal Revenue Code. Years 2 and 3 (computed without regard to T's
ing in Year 2 and $60 net operating loss arising in  Example 4. Computation of SRLY limitation forcNOL deduction under this section or net capital
Year 3 are subject to the SRLY limitation. Underbuilt-in losses treated as net operating loss carryyygg carryover under §1.1502—-22):
paragraph (c)(1) of this section, the SRLY limitationovers.(i) Individual A owns P. In Year 1, Individual

for Year 4 is $70, and under paragraph (b) of thi# forms T by contributing $300 and T sustains a P T

section, T's $50 loss from Year 2 must be include®100 net operating loss. During Year 2, T's assets Year 1 (SRLY)

under paragraph (a) of this section in the P group@ecline in value by $100. At the beginning of Year 3,  Ordinary (100)

CNOL deduction for Year 4. The absorption of thisP acquires all the stock of T from Individual A, and  Capital (50)

loss leaves $70 of the group’s consolidated taxablEbecomes a member of the P group in a transaction Year 2

income available for offset by other loss carryoversthat does not result in an ownership change under Ordinary 30 60
(iv) P and T each carry over net operating lossesection 382(g). At the time of the acquisition, Thas a  Capital 0 (20)

to Year 4 from a taxable year ending on the sanf&100 net unrealized built-in loss, which exceeds the Year 3

date (Year 3). The losses carried over from Year Bireshold requirements of section 382(h)(3)(B).  Ordinary 10 40

total $180. Under paragraph (b) of this section, thBuring Year 3, T recognizes its unrealized loss as a Capital 0 30

losses carried over from Year 3 are absorbed on$100 ordinary loss. The members of the P group

pro rata basis, even though one arises in a SRLY andntribute the following to the consolidated taxable (ii) For Year 2, the group computes separate
the other does not. However, the group cannot ailmcome of the P group for Years 3 and 4 (compute8RLY limits for each of T's SRLY carryovers from
sorb more than $20 of T's $60 net operating loswithout regard to T’s recognition of its unrealizedYear 1. The group determines its ability to use its
arising in Year 3 because its $70 SRLY limitation foloss and any CNOL deduction under this section): capital loss carryover before it determines its ability
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to use its ordinary loss carryover. Under sectiopelevant consolidated return years (as prokhat was part of the subgroup with respect
1212, because the group has no Year 2 capital galded in paragraph (c)(1)(i)(C) of this secto the loss determined under §1.1502—
'\t(e?nlnr?;tizsp?{; g;g gsg 'tfé g)rziifs'\?e:f;rcih;ﬁon). For an illustration of aggregatel5(c)(2) immediately before the members
idated net capital loss (all of which is attributable t@Mounts during the relevant consolidatedecame members of the group. The prin-
T) are carried over to Year 3. return years following the year in which eciples of paragraphs (c)(2)(i) and (ii) of
(iiiy Under this section, the aggregate amount ofnember of a SRLY subgroup ceases to kihis section apply to determine the SRLY
;anigg Sstir?c'?s&aeté”ﬁ] 't‘?;sgzg{o(‘j’:;fcct’i?nﬁa&]a member of the group, see paragrapfubgroup for the built-in loss that is,
group for Year 2 may not exceed $60 — the amoure(p)(Z)(viii) Example 4of this section. A under paragraph (c)(1)(ii) of this section,
of the consolidated taxable income computed by rePRLY subgroup may exist only for a cartreated as arising in a SRLY with respect
erence only to T's items, including losses and dedu¢yover or carryback arising in a year thato the group in which the loss is recog-
tions to the extent actually absorbed (i.e., $60 of s not a SRLY (and is not treated as aized. For this purpose and as the context
ordinary income for Year 2). Thus, the group maygp) v ynder paragraph (c)(1)(ii) of thisrequires, a reference in paragraphs

include $60 of T's ordinary | from Vi . . : . ) .
include $60 of T's ordinary loss carryover from earsect|on) with respect to another group (thé)(2)(i) and (ii) of this section to a group

1inits Year 2 CNOL deduction. T carries over its re=
maining $40 of its Year 1 loss to Year 3. former group), or for a carryover that wa®r former group is a reference to the sub-
(iv) For Year 3, the group again computes sepasubject to the overlap rule described igroup determined under 8§1.1502-
rate SRLY limits for each of T's SRLY carryovers paragraph (g) of this section or §1.150245(c)(2).
from Year 1. The group has consolidated net capitjig ) \yith respect to another group (the (iv) Principal purpose of avoiding or
gain (without taking into account a net capital Ios? . . N
carryover deduction) of $30. Under §1.1502—22(c)fOrmer group). A separate SRLY subgroupncreasing a SRLY limitatiorhe mem-
the aggregate amount of T's $50 capital loss carnys determined for each such carryover dvers composing a SRLY subgroup are not
over from Year 1 that may be included in computingarryback. A consolidated group may intreated as a SRLY subgroup if any of
the group’s consolidated net capital gain for all yearg|yde more than one SRLY subgroup anthem is formed, acquired, or availed of
of the group (here Years 2 and 3) may not exceegl o nher may be a member of more thamith a principal purpose of avoiding the
$30 (the aggregate consolidated net capital gain . . . ) .
computed by reference only to T's items, includin®N€® SRLY subgroup. Solely for purposespplication of, or increasing any limita-
losses and deductions actually absorbed (i.e., $30 @f determining the members of a SRLYtion under, this paragraph (c). Any mem-
capital gain in Year 3)). Thus, the group may includgubgroup with respect to a loss: ber excluded from a SRLY subgroup, if
$30 of T's Year 1 capital loss carryover in its compu- (j) Carryovers.In the case of a carry- excluded with a principal purpose of so
5?;';2 g;g;:iﬁI;d;tgspleéacsglta;a?ir};fg:ra;_iover, the SRLY subgroup is composed aivoiding or increasing any SRLY limita-
carries over its remaining $20 of its Year 1 loss t$h€ member carrying over the loss (théon, is treated as included in the SRLY
Year 4. The group carries over the Year 2 consoll0SS member) and each other member thstibgroup.
dated net capital loss to Year 4. was a member of the former group that (v) Coordination with other limitations.
(v) Under this section, the aggregate amount ghacomes a member of the group at thEhis paragraph (c)(2) does not allow a net

T's net operating loss carryover from Year 1 that . . .
P 9 y same time as the loss member. A membeperating loss to offset income to the ex-

may be included in the CNOL deduction of the ! . - . e
group for Years 2 and 3 may not exceed $100, whidiemains a member of the SRLY subgrougent inconsistent with other limitations or
is the amount of the aggregate consolidated taxabléntil it ceases to be affiliated with the lossestrictions on the use of losses, such as ¢
income for Years 2 and 3 determined by referencgnember. The aggregate determination déimitation based on the nature or activities
only to T's items, including losses and deductiongcined jn paragraph (c)(1) of this sectioof members. For example, any dual con-
actually absorbed (i.e., $60 of ordinary income in . . .
Year 2 plus $40 of ordinary income, $30 of Capitaf';md this pa_ragraph (c_)(2) mcludes the_sohdated loss may not reduce the taxable
gain, and $30 of SRLY capital losses actually ab@mounts of income, gain, deduction, anthcome to an extent greater than that al-
sorbed in Year 3). The group included $60 of T's orfoss of each member of the SRLY sublowed under section 1503(d) and
dinary loss carryover in its Year 2 CNOL deductiongroup for the consolidated return year§1.1503-2. See also §1.1502-47(q) (re-
It may include the remaining $40 of the carryover iy, ing which it remains a member of théating to preemption of rules for life-non-
its Year 3 CNOL deduction. . . .

SRLY subgroup. For an illustration of thelife groups).

(2) SRLY subgroup limitatiorin the aggregate determination of a SRLY sub- (vi) Anti-duplication.If the same item
case of a net operating loss carryover @roup, see paragraph (c)(2)(vikxample of income or deduction could be taken
carryback for which there is a SRLY sub-2 of this section. into account more than once in determin-
group, the principles of paragraph (c)(1) (ii) Carrybacks.n the case of a carry-ing a limitation under this paragraph (c),
of this section apply to the SRLY sub-back, the SRLY subgroup is composed ajr in a manner inconsistent with any other
group, and not separately to its memberghe member carrying back the loss (thprovision of the Internal Revenue Code or
Thus, the contribution to consolidatedoss member) and each other member oégulations incorporating this paragraph
taxable income and the net operating logbe group from which the loss is carriedc), the item of income or deduction is
carryovers and carrybacks arising (oback that has been continuously affiliatethken into account only once and in such
treated as arising) in SRLYs that are inwith the loss member from the year tonanner that losses are absorbed in accor-
cluded in the CNOL deductions for allwhich the loss is carried through the yeadance with the ordering rules in paragraph
consolidated return years of the group which the loss arises. (b) of this section and the underlying pur-
under paragraph (a) of this section are (iii) Built-in losses.In the case of a poses of this section.
based on the aggregate amounts of ifuilt-in loss, the SRLY subgroup is com- (vii) Corporations that leave a SRLY
come, gain, deduction, and loss of thposed of the member recognizing the lossubgroup. If a loss member ceases to be
members of the SRLY subgroup for th€the loss member) and each other membaeffiliated with a SRLY subgroup, the

1999-29 |.R.B. 55 July 19, 1999



amount of the member’s remaining SRLY (iv) Inthe P group, S's $70 unrealized loss, if rectaxable income of the M group that may be offset by
loss from a specific year is determined b gnized within thg 5-yfeer1]r rgcognitio_n peg_od aftelr ?._he carryolver. See paragraph ED of this sgction. |

. . ecomes a member of the P group, is subject to limi- Example 2. Computation of SRLY subgroup limi-
multlplylng the ag,gregate of the unab_t tion under paragraph (c) of this section. Settion. (i)plndividual,zowns all of the stocl?of g T,
sorbed net operating loss carryovers c§§11.1502—15 and paragraph (c)(1)(ii) of this sectior and M. P and M are each common parents of a
the SRLY subgroup from that year by @ecause S was not continuously affiliated with P, Teonsolidated group. In Year 2, P acquires all the
fraction, the numerator of which is the nebr T1 for 60 consecutive months prior to joining thestock of S and T from Individual A, and S and T be-
operating loss carryover for that year thdt group, these cor.porations cannot be incl'uded indome members of the P group. For Year 3, the P
the member leaving the subgroup ha RLY subgroup with respect to S’s unrealized losgroup has a $45 CNOL, which is attributable to P,

hen it b ber of th In the P group. See paragraph (c)(2)(iii) of this secand which P carries forward. M is the common par-
when it became a member of the groURon. As a successor to S, Sl is included in a sulgnt of another group. At the beginning of Year 4, M

and the denominator of which is the aggroup with S in the P group, and because 100 pescquires all of the stock of P and the former mem-
gregate of the net operating loss carrysent of S1's stock is owned directly by corporationgers of the P group become members of the M
overs of the members of the SRLY subthat were members of the SRLY subgroup when thgroup. None of the transactions described above re-
group for that year when they joined th embers of the SRLY subgroup became members gfiited in an ownership change under section 382(g).

. e P group, its net positive income is not excluded (ji s year to which the loss is attributable, Year
group. The unabsorbed net operating Io%m the consolidated taxable income of the P grou, is a SRLY with respect to the M group. See

carryovers of the SRLY subgroup arehat may be offset by the built-in loss. See paragra¥h 1502-1(f)(1). However, P, S, and T compose a
those carryovers that have not been alf} of this section. SRLY subgroup with respect to the Year 3 loss

sorbed by the group as of the end of the (V) In the M group, S's $70 unrealized loss, ifynder paragraph (c)(2)(i) of this section because
taxable year in which the loss membelecodnized within the 5-year recognition periodyeqr 3 is not a SRLY (and is not treated as a SRLY)
leaves the group. after S becomes a member of the M group, is subjegfih respect to the P group. P's loss is carried over

to limitation under paragraph (c) of this section, he M , ; ;
o . ) i group’s Year 4 and is therefore subject to
(viii) Examples.The principles of this Pprior to becoming a member of the M group, S haghe SRLY subgroup limitation in paragraph (c)(2) of

paragraph (c)(2) are illustrated by the folbeen continuously affiliated with P (but not T or T1).is section.
lowing examples: for 60 consecutive months and__Sl is & successor that(iii) In Year 4, the M group has $10 of consoli-
. has rsmal;eg contlnuousl?/. afg"stﬁd_w'lth Sj Thof;_aated taxable income (computed without regard to
. !Example 1. Members of SRLY subgroypsin- me:n sr? a }? ne:)unrea ize ut;t-m ofssh|mme Ihe CNOL deduction for Year 4). Such consolidated
dividual A owns all of the stock of P, S, T and M Patedy elolrzotz elys ecez:me mem t:.lrs .o \t( e g;og%xable income would be $45 if determined by refer-
and M are_each common pa_rents of a consollda_tetlh er §P —-15(c). gnsequt_enta/, I,\r;I ear 7, X nce to only the items of P, S, and T, the members in-
group. During Year 1, P susains a $50 net operatifgl, and P compose & subgroup i the M 91oup Wil iy tre SRLY subgroup with respect fo P loss
oss. At the eg_lnmng or vear z, acquwes_a theespect to S5 unrealized 10ss. ecauge Wasc%:ilrryover. Therefore, the SRLY subgroup limitation
stock of S at a time when the aggregate basis of Ssember of the SRLY subgroup when it became a . - )
. under paragraph (c)(2) of this section for P’s net op-
assets exceeds their aggregate value by $70 andm®@mber of the M group and also because 100 per-_.. .
L , ; . . "“erating loss carryover from Year 3 is $45. Because
becomes a member of the P group. At the beginningent of S1's stock is owned directly by corporatlon? . .
; he M group has only $10 of consolidated taxable in-
of Year 3, P acquires all the stock of T, T has a $6that were members of the SRLY subgroup when the h ;
) . ) come in Year 4, however, only $10 of P’s net operat-
net operating loss carryover at the time of the acquinembers of the SRLY subgroup became members 0 L ’ ;
o . oo . INg loss carryover is included in the CNOL deduction
sition, and T becomes a member of the P grouphe M group its net positive income is not excludeannder aragraph (a) of this section in Year 4
During Year 4, S forms S1 and T forms T1, each bjfom the consolidated taxable income of the MNCEr paragrap ) )
o . - - ; . . ... (iv) In Year 5, the M group has $100 of consoli-
contributing assets with built-in gains which are, irgroup that may be offset by the recognized bunt-lraated taxable income (computed without regard to
the aggregate, material. S1 and T1 become membdoss. See paragraph (f) of this section. he CNOL deduction for v pl; Neith “P Sg -
of the P group. During Year 7, M acquires all of the (vi) In the P group, T’s $60 loss carryover arose inhe Lae U(; lon for Year ).d s' err ,lnor .
stock of P, and the members of the P group beconaeSRLY and is subject to limitation under paragrapRes any:lehms ohlnﬁome, gam, equtlon, orioss n
members of the M group for the balance of Year 7(c) of this section. P, S, and S1 were not members &F2" °- Although the members of the SRLY sub-
The $50 and $60 loss carryovers of P and T are cahe group in which T's loss arose and T's loss carnf"UP do not contribute to the $100 of consolidated
fied to Year 7 of the M group, and the value andver was not subject to the overlap rule described f*@ple income in Year 5, the SRLY subgroup limita-
basis of S's assets did not change after it becameparagraph (g) of this section with respect to the Bon for Year 5'is $35 (the sum of SRLY subgroup
member of the former P group. None of the transagroup (the former group). Thus, P, S, and S1 are ngpnslidated taxable income of $45 in Year 4 and $0
tions described above resulted in an ownershimembers of a SRLY subgroup with respect to the ¥! Year 5, less the $10 net operating loss carryover
change under section 382(g). carryover in the P group. See paragraph (c)(2)() dctually absork’Jed by the M group in Year 4). There-
(i) Under paragraph (c)(2) of this section, a sepathis section. As a successor to T, T1 is included in fQre, $35 of P's net operating loss carryover is in-
rate SRLY subgroup is determined for each loss caBRLY subgroup with T in the P group; and, becausgluded in the CNOL deduction under paragraph (a)
ryover and built-in loss. In the P group, P’s $50 los400 percent of T1's stock is owned directly by corpo®f this section in Year 5.
carryover is not treated as arising in a SRLY. Semtions that were members of the SRLY subgroup Example 3. Inclusion in more than one SRLY sub-
§1.1502—1(f). Consequently, the carryover is nothen the members of the SRLY subgroup becam@oup. (i) Individual A owns all of the stock of S, T,
subject to limitation under paragraph (c) of this secmembers of the P group, its net positive income i§ @nd M. S, P-and M are each common parents of a
tion in the P group. not excluded from the consolidated taxable incomgonsolidated group. At the beginning of Year 1, S ac-
(ii) In the M group, P’s $50 loss carryover isof the P group that may be offset by the carryovefuires all the stock of T from Individual A, and T be-
treated as arising in a SRLY and is subject to the linSee paragraph (f) of this section. comes a member of the S group. For Year 1, the S
itation under paragraph (c) of this section. A SRLY  (vii) In the M group, T's $60 loss carryover arosegroup has a CNOL of $10, all of which is attribut-
subgroup with respect to that loss is composed @f a SRLY and is subject to limitation under paraable to S and is carried over to Year 2. At the begin-
members which were members of the P group, thgraph (c) of this section. T and T1 remain the onlying of Year 2, P acquires all the stock of S, and S
group as to which the loss was not a SRLY. Thenembers of a SRLY subgroup with respect to thend T become members of the P group. For Year 2,
SRLY subgroup is composed of P, the member cacarryover. Because T1 was a member of the SRLthe P group has a CNOL of $35, all of which is at-
rying over the loss, and each other member of the fbgroup when it became a member of the M grouibutable to P and is carried over to Year 3. At the
group that became a member of the M group at trend also because 100 percent of T1's stock is own&gginning of Year 3, M acquires all of the stock of P
same time as P. Amember of the SRLY subgroup relirectly by corporations that were members of thand the former members of the P group become
mains a member until it ceases to be affiliated witlBRLY subgroup when the members of the SRLY submembers of the M group. None of the transactions
P. For Year 7, the SRLY subgroup is composed of group became members of the M group, its net positescribed above resulted in an ownership change
S, T, S1,and T1. tive income is not excluded from the consolidatedinder section 382(g).
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(i) P's and S's net operating losses arising irBRLY subgroup members’ items for all consolidatedyraph (f)(2)(ii) of this section, if a succes-
SRLYs with respect to the M group are subject toeturn years of the group through Year 3 (determinegyy’s jtems of income and gain exceed the
limitation under paragraph (c) of this section. P, Syvlthout regard to the CNOL deduction) is not a pos-successor,S items of deduction and loss
and T compose a SRLY subgroup for purposes afive amount. . . B
determining the limitation for P's $35 net operating (_nEt .p05|t|Ve 'nc_ome)1 then the net posi-
loss carryover arising in Year 2 because, under para- (ix) Application to other than loss car-tive income attributable to the successor
graph (c)(2)(i) of this section, Year 2 is not a SRLYryovers. Paragraph (g) of this section ands excluded from the computation of the
with respect to the P group. Similarly, S and T comyye syrase “or for a carryover that wasonsolidated taxable income of a SRLY
pose a SRLY subgroup for purposes of determmmg biect to th | le d ibed isubgro
the limitation for S’s $10 net operating loss carry- ubject to the Ove': ap ru_e escribed Isu g up. . , .
over arising in Year 1 because Year 1 is not a SRLRaragraph (g) of this section or §1.1502-. (||)_ ExcepFlonsA successor’'s net posi-
with respect to the S group. 15(g) with respect to another group (théive income is not excluded from the con-

(iiiy S and T are members of both the SRLY subformer group)” in paragraph (c)(2) of thissolidated taxable income of a SRLY sub-
group with respect to P’s losses and the SRLY su saction apply 0n|y to net operating losgroup if—

roup with respect to S’s losses. Under paragra . .
ave P pated IOcarryovers and net capital loss carryovers, (A) The successor acquires substan-

(c)(2) of this section, S's and T's items cannot be in* ) oo == :
cluded in the determination of the SRLY subgroug@nd not with respect to other tax attribtially all the assets and liabilities of its
limitation for both SRLY subgroups for the sameutes, such as credits. Accordingly, as theredecessor and the predecessor ceases |
consolidated return year; paragraph (c)(2)(vi) of thigontext may require, if another regulatiorexist;
Zﬁgg”{iﬂf;rﬁz;gig" t%;‘if]etol:Sc’sness'daer;tgigsg: d?'Ii?lferences this section and such other reg-(B) The successor was a member of the
the order of the taxable years in which they werbllation does not concern net operatingRLY subgroup when the SRLY subgroup
sustained. Because S's loss was incurred in Year 0SS carryovers or net capital loss carrymembers became members of the group;
while P's loss was incurred in Year 2, the items wilovers, then such reference does not in- (C) 100 percent of the stock of the suc-
be added in the determination of the consolidated|,de a reference to such paragraph @essor is owned directly by corporations
taxable income of the S and T SRLY subgroup to e'rbhrase that were members of the SRLY subgroup
able S’s loss to be absorbed first. The taxable in- ’ L . .
come of the P, S, and T SRLY subgroup is then com- (d) Coordination with consolidated re- when the SRLY subgroup members be-
puted by including the consolidated taxable incomgurn change of ownership limitation andcame members of the group; or
for the S and T SRLY subgroup less the amount dfransactions subject to old section 382 (D) The Commissioner so determines.
any net operating loss carryover of S that is aly1) Consolidated return changes of own- (g) Overlap with section 382-(1)
f;rr?f:yf;? applying this section to the S subgroul iy 1 5 consolidated return change ofGeneral rule. The limitation provided in
Example 4. Corporation ceases to be affiliated®WNnership occurred before January Iparagraph (c) of this section does not
with a SRLY subgroui) Individual A owns all of 1997, the principles of §1.1502—21A(djapply to net operating loss carryovers
the stock of Pand M. P and S are members of thegpply to determine the amount of the agiother than a hypothetical carryover de-
group and the P group has a CNOL of $30 in Year [y agate of the net operating losses attrilscribed in paragraph (c)(1)(i)(D) of this
all of which is attributable to P and carried over t?utable to old members of the group thasection and a carryover described in para
Year 2. At the beginning of Year 2, M acquires all o . . > - . : g
the stock of P, and P and S become members of thédy be included in the consolidated negraph (c)(1)(ii) of this section) when the
M group. P and S compose a SRLY subgroup witoperating loss deduction under paragrapipplication of paragraph (c) of this sec-
respect to P's net operating loss carryover. For Yega) of this section. For this purposetion results in an overlap with the applica-
2, consolidated taxable income of the M group Ole§1.1502—1(g) is applied by treating thation of section 382. For a similar rule ap-
termined by reference to only the items of P (an . . .
without regard to the CNOL deduction for Year 2) idate as the end of the year of change. plying in the case of net operating loss
$40. However, such consolidated taxable income of (2) Old section 382The principles of carryovers described in paragraphs
the M group determined by reference to the items d1.1502—21A(e) apply to disallow or re<(c)(1)(i)(D) and (c)(1)(ii) of this section,
both P and S is a loss of $20. Thus, the SRLY suljyce the amount of a net operating lossee §1.1502-15(g).
group limitation under paragraph ()(2) of this sect. 5.y gyer of a member as a result of a (2) Definitions—(i) Generally.For pur-
tion prevents the M group from including any of P’s . . . . L
net operating loss carryover in the CNOL deductiodransaction subject to old section 382.  poses of this paragraph (g), the definitions
under paragraph (a) of this section in Year 2, and P (€) Consolidated net operating loss.and nomenclature contained in section
carries the Year 1 loss to Year 3. Any excess of deductions over gross in382, the regulations thereunder, and
(ii) At the end of Year 2, P sells all of the S stockcome, as determined under §1.1502—11(881.1502—90 through 1.1502—-99 apply.
and S ceases (o be a member of the M group and ﬂﬁ/ithout regard to any consolidated net (ii) Overlap—(A) An overlap of the
P subgroup. For Year 3, consolidated taxable incom . . . . .
of the M group is $50 (determined without regard t®Perating loss deduction), is also referredpplication of paragraph (c) of this sec-
the CNOL deduction for Year 3), and such consolit0 as the consolidated net operating loggon and the application of section 382
dated taxable income would be $10 if determined bjor CNOL). with respect to a net operating loss carry-
reference to only items of P. However, the limitation () predecessors and successefd) over occurs if a corporation becomes a
under paragraph (€ of this section for Year 3 for P,jn eneral.For purposes of this section,member of a consolidated group (the
net operating loss carryover still prevents the 9 ) purp . b ’ ithi . gh f? h
group from including any of P's loss in the cNoL@NY reference to a corporation, mem eBRLY event) within six mc_)nt s of t e
deduction under paragraph (a) of this section. ThReOMmMon parent, or subsidiary, includesshange date of an ownership change giv-
limitation results from the inclusion of S's items foras the context may require, a reference tog rise to a section 382(a) limitation with

Year 2 in the determination of the SRLY subgroupy syccessor or predecessor, as definedrispect to that carryover (the section 382
limitation for Year 3 even though S ceased to be %l 1502_1(f)(4) event)

member of the M group (and the P subgroup) at the™" A . ’ . .

end of Year 2. Thus, the M group’s consolidated tax- (2) Limitation on SRLY subgroups(i) (B) If an overlap described in para-

able income determined by reference to only thé&seneral rule.Except as provided in para-graph (g)(2)(ii))(A) of this section occurs
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with respect to net operating loss carry- (5) ExamplesThe principles of this of T, and on August 31, Year 7, S acquires the re-
overs of a corporation whose SRLY evenparagraph (g) are illustrated by the fol-ma'_r_"”Tghzol\‘;f’ thT- L ourch 0% of T results
occurs within the six month period beginiowing examples: (i) The March 31 purchase of 40% of T resilts in

nina on the date of a section 382 event T becoming a member of the P group and is there-
N9 ! vert, Example 1. Overlap—Simultaneous Acquisitionfor® & SRLY event. The August 31 purchase of 20%

then an overlap is treated as also OCCUEs Individual A owns all of the stock of P, which in Of T is a section 382 event because it results in an
ring with respect to that corporation’s Nefm owns all of the stock of S. P and S file a consoRWnership change of T, under section 382(g), that

operating loss carryover that arises withiriated return. In Year 2, B, an individual unrelatedives rise to a section 382(a) limitation with respect

the period beginning with the section 3820 Individual A, forms T which incurs a $100 net op-0 the T carryover. o
event and ending with the SRLY event, ©rating loss for that year. At the beginning of Year 3, (iii) Because the SRLY event occurred within six
; acquires T. months of the change date of the section 382 event,

©) .For special rules in the event tha% (i) S's acquisition of T results in T becoming athere is an overlap of the application of the SRLY
there is a SRLY subgroup and/or a l0S§ember of the P group (the SRLY event) and alsgiles and the application of section 382 within the
subgroup as defined in §1.1502-91(d)(Xksults in an ownership change of T, within themeaning of this paragraph (g).
with respect to a carryover, see paragrap'freaning of section 382(g), that gives rise to a limita- (iv) Under this paragra_ph (g), the SRLY rules of
(9)(4) of this section. tic_Jr;] under sectLonT382(a) (the section 382 even?aragraphB(c)_of ‘thls.se;(ctlonsvzltlrl] apply toﬁthet:ear 7
. . . with respect to the T carryover. ax year. Beginning in Year e year after the sec-
(3) Operating rules—(i) Section 382 (iii) Bgcause the SRLY event and the change dation 382 event), any unabsorbed portion of the Year
event before SRLY evetiita SRLY event of the section 382 event occur on the same daté,net operating loss will not be subject to a SRLY
occurs on the same date as a section 3f2re is an overlap of the application of the SRLYimitation.
event or within the six month period be-+ules and the application of section 382. Example 5. Overlap—Coextensive subgroiips.
ginning on the date of the section 382 (iv) Consequently, under this paragraph (g), inndividual A owns all of the stock of S, which in turn
event, paragraph (g)(1) of this section a Year 3 the SRLY limitation does not apply to theowns all of the stock of T. S and T file a consoli-

i beginni ith the t that i p\?ear 2 $100 net operating loss. dated return beginning in Year 1. B, an individual
plies beginning wi € tax year thal IN- - example 2. Overlap—Section 382 event beforgnrelated to A, owns all of the stock of P, the com-

cludes the SRLY event. SRLY eventi) Individual A owns all of the stock of mon parent of a consolidated group. In Year 2, the S
(i) SRLY event before section 382, which in turn owns all of the stock of S. P and $roup has a $200 consolidated net operating loss

event_ If a Sectlon 382 event Occursﬂle a consolidated return. In Year l, B, an |nd|V|dwh|Ch is carried forward’ of which $100 is attribut-

within the period beginning the day aftelual unrelated to Individual A, forms T which incurs gpje to S, and $100 is attributable to T. At the begin-

A . a $100 net operating loss for that year. On Februawng of Year 3, the P group acquires all of the stock
the SRLY event and endmg SIX monthSZS of Year 2, S purchases 55% of T from Individuaps 5 from Individual A.

af_ter the_SRLY eYe”t' pa_ragraph (g)(l) 0B. on June 30, of Year 2, S purchases an additional (jj) ps acquisition of S results in S and T becom-
this section applies starting with the firs5% of T from Individual B. ing members of the P group (the SRLY event). With
tax year that begins after the section 382 (i) The February 28 purchase of 55% of T is gegpect to the Year 2 net operating loss carryover, S
event. section 382 event because it results in an ownersfyp]d T compose a SRLY subgroup under paragraph

. change of T, under section 382(g), that gives rise to 8)(2) of this section
(4) Subgroup rulesln general, in the section 382(a) limitation with respect to theTcarry-( X2 '

case of a net operating loss carryover ffer. The June 30 purchase of 35% of T resuilts in §1.1502-91(d)(1) with respect to the Year 2 net oper-
which there is a SRLY SUbgrOUp and &ecoming a member of the P group and is thel'(':‘forea?ing loss carryover. P’s acquisition also results in

loss subgroup (as defined in §1.1502SRLY event. an ownership change of S, the subgroup parent,

91(d)(1)), the principles of this paragraph (iif) Because the SRLY event occurred within Six, . ye meaning of section 382(g), that gives rise

months of the change date of the section 382 event, . . . . .
(9) apply to the SRLY subgroup, and N0 e is an overlapgof the application of the SRLYO 2 limitation under section 382(a) (the section 382

separately to its members. Howevelyles and the application of section 382. event) I\;Vith respehct thErlf( Year 2 cadm;‘ove;‘. d
paragraph (g)(1) of this section applies— (i) Consequently, under paragraph (g) of this 1) Because the eventand the change date

. ; Lo of the section 382 event occur on the same date
i i _section, in Year 2 the SRLY limitation does not ) S '
(') With respect to a carryover de there is an overlap of the application of the SRLY

scribed in paragraph (g)(2)(ii)(A) of this @R (0 the Year 1 $100 netoperaing 9ss. - s and the application of section 382 within the

ti v if Example 3. No overlap—Section 382 event b : P h  thi 8 B
secton only IT— fore SRLY event() The facts are the same asi- meaning of paragraph (g) of this section. Because

(A) All members of the SRLY sub- ample 2except that Individual B does not sell theth® S_RLY subgroup and the loss SUbeOUF’ are coex-
group with respect to that carryover aredditional 35% of T to S until September 30, Year 2{€NSIVe, under paragraph (g) of this section, the
also included in a loss subgroup with re- (i) The February 28 purchase of 55% of T is &' "m't_at'oln does not apply to the Year 2 $200
spect to that carryover; and section 382 event because it results in an ownersHj§t OPerating loss.

B) Al b fal b change of T, under section 382(g), that gives rise to a EX@mple 6. No Overlap—Different subgroufgs.
(B) Mem~Ders of a 0SS SUbGroUBseqiion 382(a) limitation with respect to the T carry!Ndividual B owns all of the stock of P, the common

with respect to that carryover are als@yer. The September 30 purchase of 35% of T r@arent of a consolidated group. P owns all of the

members of a SRLY subgroup with results in T becoming a member of the P group and &0ck of S and all of the stock of T. Individual A

spect to that carryover; and therefore a SRLY event. owns all of the stock of X, the common parent of an-
(i) With respect to a carryover de- (i) Because the SRLY event did not occur withinother consolidated group. In Year 1, the P group has

ived i h . £ thi six months of the change date of the section 382 $200 consolidated net operating loss, of which
scribed in paragraph (g)(2)(ii)(B) of t 'Sevent, there is no overlap of the application of th&100 is attributable to S and $100 is attributable to

section only if all members of the SRLYsRLy rules and the application of section 382. ConT. At the beginning of Year 3, the X group acquires
subgroup for that carryover are also mensequently, the Year 1 net operating loss is subject to2d of the stock of S and T from P and does not make
bers of a SRLY subgroup that has net oBRLY limitation and a section 382 limitation. an election under §1.1502-91(d)(4) (concerning an
erating loss carryovers described in para- Example 4. Overlap—SRLY event before sectigiection to treat the loss subgroup parent require-
h (g)(2)(ii)(A) of this section that are382 event.(i) P and S file a consolidated return. Sment as having been satisfied).
grap 9 has owned 40% of T for 6 years. For Year 6, T has an (ii) X’s acquisition of S and T results in S and T
y
subject to .the OYe”ap rule of paragrapRet operating loss of $500 that is carried forwardbecoming members of the X group (the SRLY
(9)(2) of this section. On March 31, Year 7, S acquires an additional 40%vent). With respect to the Year 1 net operating loss,

(i) S and T also compose a loss subgroup under
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S and T compose a SRLY subgroup under paragraph Year 1, D incurs a $100 net operating loss that §1.1502-91(d)(1). The loss subgroup does not in-
(c)(2) of this section. carried forward. At the beginning of Year 3, R acclude P because the only loss at the time of the sec-
(i) S and T do not bear (and are not treated aguires all of the stock of D. In Year 5, M acquires altion 382 event was subject to SRLY with respect to

bearing) a section 1504(a)(1) relationship. Thereforef the stock of R in a transaction that did not resulthe P group. See §1.1502-91(d)(1).

S and T do not qualify as a loss subgroup undeén an ownership change of R. (v) Because the SRLY event and the change date
§1.1502-91(d)(1). X’s acquisition of S and T results (i) R’s Year 3 acquisition of D results in D be- of the section 382 event occur on the same date and
in separate ownership changes of S and T, that gieceming a member of the R group (the SRLY eventjhe SRLY subgroup and loss subgroup are coexten-
rise to separate limitations under section 382(a) (thend also results in an ownership change of D, thaive with respect to the Year 1 net operating loss car-
section 382 events) with respect to each of S and Tgves rise to a limitation under section 382(a) (theyover, there is an overlap of the application of the
Year 1 net operating loss carryovers. See §1.1502-%®kction 382 event) with respect to D’s net operatingRLY rules and the application of section 382 within

(iv) The SRLY event and the change dates of thiss carryover. the meaning of paragraph (g) of this section. Thus,
section 382 events occur on the same date. How- (iii) Because the SRLY event and the change datge SRLY limitation does not apply to that carryover.
ever, paragraph (g)(1) of this section does not applyf the section 382 event occur on the same date, (vi) The Year 3 net operating loss, which arose
because the SRLY subgroup (composed of S and Tere is an overlap of the application of paragrapBetween the section 382 event and the SRLY event,
is not coextensive with a loss subgroup with respe¢t) of this section and section 382 with respect tgs a net operating loss described in paragraph
to the Year 1 carryovers. Consequently, the Year @'s net operating loss. Consequently, under thigg)(2)(ii)(B) of this section because it is the net oper-
net operating loss is subject to both a SRLY subparagraph (g), D’s Year 1 $100 net operating loss éﬁting loss of a corporation whose SRLY event occurs
group limitation and also separate section 382 limirot subject to a SRLY limitation in the R group. within the six month period beginning on the date of
tations for each of S and T. (iv) M’s Year 5 acquisition of R results in R and g section 382 event.

Example 7. No Overlap—Different subgroufs. D becoming members of the M group (the SRLY  (vii) With respect to the Year 3 net operating loss,
Individual A owns all of the stock of T and all of the event), but does not result in an ownership change pf 5 and T compose a SRLY subgroup under para-
stock of S, the common parent of a consolidateR or D that gives rise to a limitation under sectionyraph (c)(2) of this section. Because P, a member of
group. B, an individual unrelated to Individual A,382(a). Because there is no section 382 event, th& SRLY subgroup for the Year 3 carryover, is not
owns all of the stock of P, the common parent of arpplication of the SRLY rules and section 382 do nojjso a member of a SRLY subgroup that has net op-
other consolidated group. In Year 1, T has a net opverlap. Consequently, D's Year 1 $100 net operagyating loss carryovers described in paragraph
erating loss of $100 that is carried forward. At theng loss is subject to a SRLY limitation in the M (g)(2)(ii)(A) of this section (the Year 1 net operating
end of Year 2, S acquires all of the stock of T frongroup. loss), the Year 3 carryover is subject to a SRLY limi-
Individual A. In Year 3, the S group sustains a $200 (v) Because D's Year 1 net operating l0ss carmyggion in the M group. See paragraph (g)(4)(ii) of
consolidated net operating loss that is carried foever was subject to the overlap rule of paragraph (@his section.
ward. In Year 8, the P group acquires all of the stoctif this section when it joined the R group, under
of S from Individual A. §1.1502-21(c)(2) the SRLY subgroup with respect to (h) Effective date~(1) In general.This

(i) S's acquisition of T in Year 1 results in T be- that carryover includes all of the members of the %ection generally applies to taxable years
coming a member of the S group. The acquisitiorgroup that joined the M group at the same time as D). . .
however, did not result in an ownership change Example 9. Overlap—Interim loss€g. Individ- or which the due date (without exten-
under section 382(g). As a result, T's Year 1 net opsal A owns all of the stock of P and S, each the conions) of the consolidated return is after
erating loss is subject to SRLY within the S groupmon parent of a consolidated group. S owns all June 25, 1999. However—

At the end of Year 7, §1.1502-96(a) treats T's Year the stock of T, its only subsidiary. B, an individual (i) In the event that paragraph (g)(1) of
net operating loss as not having arisen in a SRL¥nrelated to Individual A, owns all of the stock ofthis section does not apply to a particular
with respect to the S group. Section 1.1502-96(a)/, the common parent of a consolidated group. In . .

however, applies only for purposes of §81.1502—-9Year 1, the S group has a $100 consolidated net oBet operating loss carryover in the current
through 1.1502-96 and §1.1502-98 but not for puerating loss. On January 1 of Year 2, P acquires ggroup, then solely for purposes of apply-
poses of this section. See §1.1502-96(a)(5). of the stock of S from Individual A. On January 1 oﬁng paragraph (C) of this section to deter-

(iify P's acquisition of S in Year 8 results in S andYear 3, M acquires 51% of the stock of P from Indiynine a limitation with respect to that car-
T becoming members of the P group (the SRLWidual A. On May 31 of Year 3, M acquires the re-ryover and with respect to which the
event). With respect to the Year 1 net operating losgjaining 49% of the stock of P from Individual A. . . .

S and T do not compose a SRLY subgroup undéfhe P group, for the Year 3 period prior to June ©RLY register (consolidated taxable in-
paragraph (c)(2) of this section. had a $50 consolidated net operating loss, and unde@me determined by reference to only the

(iv) S and T compose a loss subgroup undgraragraph (b)(2)(iv) of this section, the loss is attribmember’s or subgroup’s items of income,
§1.1502-91(d)(1) with respect to the Year 1 net opitable entirely to S. Other than the losses describ?bin, deduction or loss) began in a taxable
erating loss carryover. P’s acquisition of S results inbove, the P group does not have any other consoti- .
an ownership change of the loss subgroup, withidated net operating losses. year for which the due date of the return
the meaning of section 382(g), that gives rise to a (ii) In the P group, S's $100 loss carryover isWas on or before June 25, 1999), para-
subgroup limitation under section 382(a) (the sedreated as arising in a SRLY and is subject to the limgraph (c)(2) of this section shall be ap-
tion 382 event) with respect to that carryover. itation under paragraph (c) of this section. A SRLYplied without regard to the phrase “or for

(v) The SRLY event and the change date of theubgroup with respect to that loss is composed ofé carryover that was subject to the overlap
section 382 event occur on the same date. Howevend T, the members which were members of the . . .
under paragraph (g)(4) of this section, because tlggoup as to which the loss was not a SRLY. r_UIE described in paragra_lph (9) of this sec-
SRLY subgroup and the loss subgroup are not coex- (jii) M's January 1 purchase of 51% of P is a section or §1.1502-15(g) with respect to an-
tensive, T's Year 1 net operating loss carryover iion 382 event because it results in an ownershipther group (the former group)”; and
subject to a SRLY limitation. change of S and T that gives rise to a section 382(a) (ii) For purposes of paragraph (g) of

(vi) With respect to the Year 3 net operating loséimitation (the section 382 event) with respect to th?his section only an ownership Change to
carryover, S and T compose both a SRLY subgrouyear 1 net operating loss carryover. The purchase,, . L
and a loss subgroup under §1.1502-91(d)(1). Thulspwever, does not result in an ownership change Wh'Ch section 382(a), as amended by the
paragraph (g)(1) of this section applies and the B because it is not a loss corporation under sectiohaX Reform Act of 1986, applies shall
group’s Year 3 net operating loss carryover is nad82(k)(1). M’s May 31 purchase of 49% of P resultgonstitute a section 382 event.
subject to a SRLY limitation. in P, S, and T becoming members of the M group (2) SRLY limitationExcept in the case

Example 8. SRLY after overlaf). Individual A and. is thgrefore a SRLY event. _ of those members (including members of
owns all of the stock of R and M, each the common (iv) With respect to the Year 1 net operating loss, . .
parent of a consolidated group. B, an individual un$ and T compose a SRLY subgroup under paragragh SRLY subgroup) described in paragraph
related to Individual A, owns all of the stock of D.(c)(2) of this section and a loss subgroup undefh)(3) of this section, a group does not
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take into account a consolidated taxable (2) The consolidated net section 1231ion does not cause the distributor or
year beginning before January 1, 1997, igain for the year (determined undetransferor to have a short year within the

determining the aggregate of the consolg§1.1502-23); and consolidated return year of the group in
dated taxable income under paragraph (3) The net capital loss carryovers owhich the transaction occurred that is
(c)(1) of this section (including for pur- carrybacks to the year. counted as a separate year for purposes of

poses of 81.1502-15 and 81.1502-22(c)) (b) Net capital loss carryovers and car-determining the years to which a net capi-
for the members (or SRLY subgroups). rybacks—(1) In general.The determina- tal loss may be carried.

(3) Prior retroactive electionA consol- tions under section 1222, including net (ii) Special status lossgReserved]
idated group that applied the rules otapital loss and net short-term capital (c) Limitations on net capital loss car-
§1.1502-21T(g)(3) in effect prior to Jundoss, with respect to members during corryovers and carrybacks from separate re-
25, 1999, as contained in 26 CFR part dolidated return years are not made sepaxn limitation years.The aggregate of
revised April 1, 1999, to all consolidatedrately. Instead, consolidated amounts atée net capital losses of a member arising
return years ending on or after Januargetermined for the group as a whole(or treated as arising) in SRLYs that are
29, 1991, and beginning before January Losses included in the consolidated nencluded in the determination of consoli-
1997, does not take into account a consatapital loss may be carried to consolidated capital gain net income for all con-
idated taxable year beginning before Jartated return years, and, after apportiorsolidated return years of the group under
uary 29, 1991, in determining the aggrement, may be carried to separate retugparagraph (a) of this section may not ex-
gate of the consolidated taxable incomgears. The net capital loss carryovers anzked the aggregate of the consolidated
under paragraph (c)(1) of this section (incarrybacks consist of— capital gain net income for all consoli-
cluding for purposes of §1.1502-15 and (j) Any consolidated net capital losseslated return years of the group deter-
§1.1502-22(c)) for the members (0 the group; and mined by reference to only the member’s
SRLY subgr.oups). ) (i) Any net capital losses of the mem-tems of gain and loss from capital assets

(4) Offspring rule.Paragraph (b)(2)(i))- pers arising in separate return years.  as defined in section 1221 and trade or
(B) of this section applies to net operating (2) Carryovers and carrybacks gener-business assets defined in section
losses arising in taxable years ending Of\ly. The net capital loss carryovers and231(b), including the member’s losses
or after June 25, 1999. carrybacks to a taxable year are deteectually absorbed by the group in the tax-

(5) Waiver of carrybacksParagraph mined under the principles of sectiorable year (whether or not absorbed by the
(b)(3)(ii)(B) of this section (relating to the 1217 and this section. Thus, losses pemember). The principles of §1.1502—
waiver of carrybacks for acquired meMspitteq to be absorbed in a consolidated1(c) (including the SRLY subgroup prin-
bers) applies to acquisitions 0CCUITiNGetm year generally are absorbed in theiples under §1.1502—21(c)(2)) apply
after August 24, 1999. , order of the taxable years in which theyvith appropriate adjustments for purposes

(6) Prior periods. For certain taxable \yere systained, and losses carried froof applying this paragraph (c).
years ending on or before Juqe 25, 1998y able years ending on the same date,(d) Coordination with respect to con-
see §1.1502-21T n effc_ect prior 1o Jungn,q \hich are available to offset consolisolidated return change of ownership lim-
25’.1999' as contained in 26. CFR part (]jated capital gain net income, generallitation occurring in consolidated return
revised April 1, 1999, as applicable. are absorbed on a pro rata basis. Addyears beginning before January 1, 1997.
§1.1502-21T [Removed] tional rules provided under the Internalf a consolidated return change of owner-

Revenue Code or regulations also applghip occurred before January 1, 1997, the

Par. 7. Section 1.1502-21T is removedas well as the SRLY limitation underprinciples of §1.1502—-22A(d) apply to

Par. 8. Section 1.1502-22 is added tparagraph (c) of this section. See, e.gdetermine the amount of the aggregate of
read as follows: section 382(1)(2)(B). the net capital loss attributable to old

: . . (3) Carryovers and carrybacks of con-members of the group (as those terms are
§1.1502-22 Consolidated capital gain solidated net capital losses to separate redefined in §1.1502-1(g)), that may be in-
and loss. . . : ’
turn years.If any consolidated net capitalcluded in the net capital loss carryover

(a) Capital gain.The determinations 0ss that is attributable to a member maynder paragraph (b) of this section. For
under section 1222, including capital gaitpe carried to a separate return year undis purpose, §1.1502-1(g) is applied by
net income, net long-term capital gain"[he principles of §1.1502-21(b)(2), thereating that date as the end of the year of
and net capital gain, with respect to menmgmount of the consolidated net capitathange.
bers during consolidated return years af@ss that is attributable to the member is (e) Consolidated net capital losény
not made separately. Instead, consolidatégportioned and carried to the separate rexcess of losses over gains, as determined
amounts are determined for the group astarn year (apportioned loss). under paragraph (a) of this section (with-
whole. The consolidated capital gain net (4) Special rules—(i) Short years in out regard to any carryovers or carry-
income for any consolidated return year isonnection with transactions to whichbacks), is also referred to as the consoli-
determined by reference to— section 381(a) appliedf a member dis- dated net capital loss.

(1) The aggregate gains and losses tiibutes or transfers assets to a corporation (f) Predecessors and successdfer
members from sales or exchanges of caghat is a member immediately after thgurposes of this section, the principles of
tal assets for the year (other than gairdistribution or transfer in a transaction tg1.1502—-21(f) apply with appropriate ad-
and losses to which section 1231 appliesyyhich section 381(a) applies, the transagustments.

July 19, 1999 60 1999-29 |.R.B.



(g) Overlap with section 383-(1) after the SRLY event, paragraph (g)(1) ofvhich section 383, as amended by the Tax
General rule.The limitation provided in this section applies starting with the firsReform Act of 1986, applies and which
paragraph (c) of this section does naix year that begins after the section 38%sults in a section 382 limitation shall
apply to net capital loss carryovers ((othegvent. constitute a section 383 event.
than a hypothetical carryover like those (4) Subgroup rulesln general, in the (2) Prior periods. For certain taxable
described in §1.1502-21(c)(1)(i)(D) and &ase of a net capital loss carryover foyears ending on or before June 25, 1999,
carryover like those described inwhich there is a SRLY subgroup and aee 81.1502-22T in effect prior to June
§1.1502-21(c)(1)(ii)) when the applicaloss subgroup (as defined in §1.150225, 1999, as contained in 26 CFR part 1
tion of paragraph (c) of this section result91(d)(1)), the principles of this paragraphevised April 1, 1999, as applicable.
in an overlap with the application of sec{g) apply to the SRLY subgroup, and not
tion 383. For a similar rule applying inseparately to its members. HoweveS1-1502-22T [Removed]
the case of r_wet ca_lpital loss carryovers Ii_kpar_agra_ph (9)(2) of this section applies— p4r 9 Section 1.1502—22T is removed.
those descrlbe__d in 881.1502-21(c)(1)(i)- (_|) W|f[h respect to a carryover d_e- Par. 10. Section 1.1502—23 is added to
(D) and (c)_(l_)(_u), see_§1.1502—15(g). scrlbed in pz_iragraph (@) (2)(i)(A) of this asq as follows:

(2) Definitions—(i) Generally.For section only if—
purposes of this paragraph (g), the defini- (A) All members of the SRLY sub- §1.1502-23 Consolidated net section
tions and nomenclature contained in segroup with respect to that carryover ard231 gain or loss.
tions 382 and 383, the regulations therealso included in a loss subgroup with re- . .
under, and §8§1.1502-90 througlspect to that carryover; and (@) In general.Net section 1231 gains
1.1502-99 apply. (B) All members of a loss subgroup2nd losses of members arising during con-

(i) Overlap. (A) An overlap of the ap- with respect to that carryover are als§elidated retumn years are not determined
plication of paragraph (c) of this sectiomembers of a SRLY subgroup with reS€parately. Instead, the consolidated net
and the application of section 383 with respect to that carryover; and section 1231 gain or loss is determined
spect to a net capital loss carryover occurs (i) With respect to a carryover de-Under this section for the group as a
if a corporation becomes a member of thecribed in paragraph (g)(2)(i))(B) of this"hole- , _
consolidated group (the SRLY event)ection only if all members of the SRLY (P) ExampleThe following example il-
within six months of the change date of asubgroup for that carryover are also menjustrates the provisions of this section:
ownership change giving rise to a sectiobers of a SRLY subgroup that has net cap- example. Use of SRLY registers with net gains
382 limitation with respect to that carry-ital loss carryovers described in paragrapdnd net losses under section 12@)1.n Year 1, T
over (the section 383 event). (9)(2)(ii)(A) of this section that are sub-sustains a $20 net capital loss. At the beginning of

(B) If an overlap described in para-ect to the overlap rule of paragraph (g)(l}ear 2, T becomes a member of the P group. T's cap-
al loss carryover from Year 1 is subject to SRLY

graph (g)(2)(ii)(A) of this section occursof this section. limits under §1.1502-22(c). The members of the P
with respect to net capital loss carryovers (h) Effective date-(1) In general.This  group contribute the following to the consolidated

of a corporation whose SRLY event ocsection generally applies to taxable yeataxable income for Year 2 (computed without regard
curs within the six month period begin-for which the due date (without extendo T's net capital loss carryover under §1.1502-22):

ning on the date of a section 383 evensjons) of the consolidated return is after P T

then an overlap is treated as also occudune 25, 1999. However— Year 1 (SRLY)

ring with respect to that corporation’s net (i) In the event that paragraph (g)(1) of Ordinary

capital loss carryover that arises withirthis section does not apply to a particular Capital (20

the period beginning with the section 383iet capital loss carryover in the current _ Year 2

event and ending with the SRLY event. group, then solely for purposes of apply- Ordinary 10 20

g : . group, y for purposes of apply- ¢, 70 0

(C) For special rules in the event thaing paragraph (c) of this section to deter- gj231 (60) 30

there is a SRLY subgroup and/or a losmine a limitation with respect to that car- _ ‘ _
subgroup as defined in §1.1502-91(d)(I)yover and with respect to which the (i) Under section 1231, if the section 1231 losses

. . . . _for any taxable year exceed the section 1231 gains
with respect to a carryover, see paragra@RLY register (consolidated taxable in< y y 9

- . i for such taxable year, such gains and losses are
(9)(4) of this section. come determined by reference to only th@eated as ordinary gains or losses. Because the F
(3) Operating rules—(i) Section 383 member’s or subgroup’s items of incomegroup’s section 1231 losses, $(60), exceed the sec-
event before SRLY evetiita SRLY event gain, deduction or loss) began in a taxabkgn 1231 gains, $30, the P group’s net loss is treated
occurs on the same date as a section 3g&ar for which the due date of the retur@® an ordinary loss. T's net section 1231 gain has the
L . . . same character as the P group’s consolidated net sec
eyen_t or within the six month per_|od bewas on or before June 25, 1999), the prin "/,2, loss, so T's $30 of section 1231 income is
ginning on the date of the section 388iples of §1.1502-21(c)(2) shall be apgeated as ordinary income for purposes of applying
event, paragraph (g)(1) of this section applied without regard to the phrase “or forg1.1502-22(c). Under §1.1502-22(c), the group’s
plies beginning with the tax year that in-a carryover that was subject to the overlagpnsolidated net capital gain determined by refer-
cludes the SRLY event. rule described in paragraph (g) of this se@nce only to T's items is $0. None of T's capital loss
(i) SRLY event before section 388on or §1.1502-15(g) with respect to an%ZZ?’ZYer from Year 1 may be taken into account i
event. If a section 383 event occursother group (the former group)”; and
within the period beginning the day after (ii) For purposes of paragraph (g) of (c) Recapture of ordinary los§Re-

the SRLY event and ending six monthshis section, only an ownership change teerved]
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(d) Effective date-(1) In general.This 26 CFR 1.1502-91A: Application of Section 382
; ; ; ;i \Vith respect to a consolidated group generally
_sect|on apphe_s to_galns and |OS_S€S arlsm’!\gtplicable for testing dates before June 25, 1999.
in the determination of consolidated net
section 1231 gain or loss for taxable years.D. 8824

for which the due date (without exten-
sions) of the consolidated return is taxablPEPARTMENT OF THE TREASURY

years is after June 25, 1999. Internal Revenue Service
(2) Application to prior periodsSee 26 CFR Parts 1 and 602
§1.1502-21(h)(3) for rules applicable to . .
groups that applied the rules of this sed?€gulations Under Section 1502
tion to consolidated return years endin@f the Internal Revenue Code of
on or after January 29, 1991, and begink986; Limitations on Net
ning before January 1, 1997. Operating Loss Carryforwards
and Certain Built-in Losses and
Credits Following an Ownership
Par. 11. Section 1.1502-23T is reChange of a Consolidated Group
moved.

§1.1502-23T [Removed]

AGENCY:
PART 602—0OMB CONTROL (IRS), Treasury.
NUMBERS UNDER THE

PAPERWORK REDUCTION ACT ACTION:

tions.
Par. 12. The authority citation for part
602 continues to read as follows:
Authority: 26 U.S.C. 7805.

Par. 13. In §602.101, paragraph (b) i8f sections 382 and 383 of the Intern
amended by removing the entry folRevenue Code of 1986 (relating to limita-
§1.1502-21T from the table and addindions on net operating loss carryforward§

an entry in numerical order to the table t@nd certain built-in losses and credits fol
lowing an ownership change) with respec‘f

to consolidated groups. The regulation};Nhether the collection[s] of information
ds necessary for the proper performance of

read as follows:

§602.101 OMB Control numbers. include rules for determining whether

* * % % %

(b) * % %

CFR part or section
where identified
and described

control No.

Final and temporary regula-

SUMMARY: This document contains
final regulations regarding the operatio
a

loss group or a loss subgroup has an ow
ership change, for computing a consol
dated section 382 limitation or subgrou
section 382 limitation, and for applying
Current OMBsections 382 and 383 to corporations th
join or leave a group. The rules are nece )
sary to provide guidance to such group§©W the quality,
on the use of certain of their tax attribute

Management and Budget (OMB) under
44 U.S.C. 3507 and assigned control
number 1545-1218.

The collections of information in this
regulation are in §81.1502-20(g)(4).
1.1502-95(e)(8), 1.1502-95(f), and
1.1502-96(e). This information is re-
quired to assure that a section 382 limita-
tion is properly determined and applied in
cases of corporations that become or cease
to be members of a consolidated group.
The collection of information in
§1.1502-98(e)(8) is mandatory. The other
collections of information are required to
obtain a benefit. The likely respondents
are business or other for-profit institutions.

Comments on the collection of infor-

Internal Revenue Servicemation should be sent to ti@ffice of

Management and BudgetAttn: Desk
Officer for the Department of the Trea-
sury, Office of Information and Regula-
tory Affairs, Washington, DC 20503, with
copies to thdnternal Revenue Service,

ﬁAttn: IRS Reports Clearance Officer,

(PP:FS:FP, Washington, DC 20224. Com-
ments on the collection of information

hould be received by August 31, 1999.
Comments are specifically requested con-

H]e functions of thdnternal Revenue

i_Service,including whether the informa-
|3i°” will have practical utility;

The accuracy of the estimated burden as-

épciated with the collection of informa-

tion (see below);
utility, and clarity of the

dnformation to be collected may be en-

hanced;

DATES: Effective Dates: These regula- How the burden of complying with the
1545-123%ons are effective June 25, 1999. collection[s] of information may be mini-
Applicability Dates: For dates of appli- mized, including through the application
cation and special effective date rules, sed automated collection techniques or
Effective Dates under SUPPLEMEN-other forms of information technology;
John M. Dalrymple, TARY INFORMATION. and
Acting Deputy Commissioner of Estimates of capital or start-up costs and
Internal Revenue. FOR FURTHER INFORMATION CON- costs of operation, maintenance, and pur-
TACT: Lee A. Kelley at (202) 622-7550 chase of service to provide information.
(not a toll-free number). Estimated total annual reporting burden:
662 hours.
The estimated annual burden per respon-
dent varies from 15 to 25 minutes, de-
pending on individual circumstances,
. . . The collection of information in thesewith an estimated average of 20 minutes.
(Filed by the Office of the Federal Register on Jun . . . i
25,1999, 1:27 p.m., and published in the issue of t Inal regulations has been reviewed andstimated number of respondents: 12,054
Federal Register for July 2, 1999, 64 F.R. 36001) Ppending receipt and evaluation of publiEstimated annual frequency of responses:
comments, approved by the Office ofOn occasion
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Approved June 18, 1999.

Donald C. Lubick, SUPPLEMENTARY INFORMATION:

Assistant Secretary of

the Treasury. Paperwork Reduction Act
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